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PREFACE 


One  who  attatnpte  to  write  on  uiy  to[nc  oS  the  law  is  lik^ 
to  reahze  that  what  Maitland  said  of  the  historian  is  also  true 
<rf  the  law  writer, — ^he  is  tearing  a  seamlees  web.  The  law  can- 
not be  divided  into  parts  marked  by  exact  boundaiies,  and  the 
predion  of  where  to  stop  continually  confronts  him.  But  how- 
evet  vague  may  be  the  boundaries  of  contract,  it  fills  so  lai^ 
a  epa/ee  in  the  law  that  the  most  formidable  obstacle  presented 
to  one  who  chooses  the  subject  is  its  magnitude.  Included 
within  it  are  lai^  portions  of  what  is  contained  in  works  on 
Vendor  and  Purchaser,  Sales  of  Personal  Property,  N^otiable 
Instruments,  Agency,  Bailments,  Carriers,  Landlord  and  Ten- 
ant, Insurance,  Suretyship,  Equity,  Master  and  Servant,  Quasi- 
Contract,  Damages,  Evidence. 

In  view  of  this  it  might  be  thought  the  part  of  wisdom 
to  be  content  to  work  within  smaller  compass;  but  the  law  of 
contracts  suffers  from  a  difBculty  opposite  to  that  which  has 
hampered  the  development  of  the  law  of  torts.  That  law  grew 
up  piecemeal  and  with  limitations  varying  in  different  forms 
of  action.  Only  in  recent  years  has  much  effort  been  made 
to  knit  tc^ther  with  broad  fundamental  principles  the  various 
kinds  of  torts.  The  law  oi  contracts,  on  the  other  hand,  after 
starting  with  some  degree  of  imity  now  tends  from  its  very 
size  to  fall  apart.  The  simplest  applications  of  fundamental 
principles  of  contracts  when  found  iu  an  insurance  pohcy  or  a 
contract  of  suretyship  are  oft^i  considered  by  writers  on  those 
t(^ic8  as  peculiarities  of  the  law  of  insurance  or  of  suretyship, 
controlled  hy  no  graieral  rules.  It  thra^ore  serans  desirable 
to  treat  the  subject  of  contracts  as  a  whole,  and  to  show  the 
wide  rai^e  of  application  of  its  principles. 

I  make  no  apolt^y  for  devoting  some  space  to  l^al  analysis 
and  criticism.  Coke  speaks  of  himself  as  "knowing  for  certain 
that  the  law  is  unknowen  to  him  that  knoweth  not  the  reason 
tha«of ;"  and  in  the  modem  welter  of  deci^ons  on  both  mdes 
of  mai^  questions,  the  learned  Chi^  Justice  would  not  be 
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likely  to  change  his  mind  were  his  lot  cast  in  the  twentieth 
century.  But  I  have  endeavOTed  to  keep  my  discussions  within 
the  limits  of  practical  usefulnees,  and  to  make  my  statements 
of  actual  decisions  as  exact  as  possitde. 

It  is  as  inevitable  in  law  as  in  physical  science  that  a  writ^ 
must  build  upon  the  work  of  those  who  precede  him.  My  in- 
debtedness to  past  and  present  colleagues  and  to  other  writers  is 
large,  but  of  too  general  and  varied  character  for  particular 
prefatory  acknowledgment. 

In  a  work  so  comprehensive  as  that  which  I  have  undertaken, 
I  cannot  hope  alt<^ther  to  have  escaped  mistakee.  I  shall  be 
grat^ul  to  any  readers  who,  on  finding  me  in  error,  will  let  me 
know  of  their  discoTeriee. 

SAMUEL  WILLISTON. 
Cambridge,  Mass. 
January,  1920.  ' 
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$1.  Contract 

A  contract  is  a  pronuse,  or  set  of  promises,  to  which  the  law 
attaches  l^al  obligation.  This  definition  may  seem  somewhat 
uneatisfactoiy  since  it  is  necessary  subsequently  to  define  the 
dicumstances  under  which  the  law  does  in  fact  attach  legal 
obligation  to  promises,  but  in  order  to  make  a  definition  which 
should  state  these  circumstances  it  would  be  necessary  to  com- 
press thewhole  law  of  the  formation  of  contracts  into  a  sentence, 
which  is  impossible. '  The  definition  given  at  least  makes  clear 
Uiat  the  obligaticm  of  a  contractor  is  based  on  a  promise  made 
by  him.* 

'  Mai^  definitionB  of  contnct  con-  *  It  has  been  euggeated  that  the  coa> 

tain  a  reference  to  mutual  assent  and  oeption  of  a  contract  as  neoeasarily 

oouideratioii,  but  these  requironeuta  inrolving  a  promise,  is  not  accurate 

an  npjiHicahk  only  to  simple  contracts,  so  far  as  fonnal  contraots  are  cod- 
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It  is  ndther  tike  circumBtances  which  make  a  promise  or  aet 
of  promises  binding  nor  the  legal  relations  between  the  parties 
which  arise  from  the  existence  of  a  binding  promise  or  promises 
which  constitute  the  contract,  but  the  promise  or  promises 
themselves.  Though  language  is  ottm.  loosely  used,  blurring 
these  distinctions,  the  meaning  here  adopted  is  that  of  cus- 
tomary legal  usage  and  probably  of  scientific  convenience 
also.' 


§  2.  Agreement 

An  agreement  is  an  expression  by  two  or  more  ptrsons  of 
assent  in  r^ard  to  some  present  or  future  performance  by  one 
or  more  of  them.*  Agreement  is  in  some  respects  a  wider 
term  than  contract.  It  covers  executed  sales,  gifts,  and  other 
transfers  of  property.  It  also  covers  promises  to  which  the  law 
attaches  no  legal  obligaticm.  An  agreement  is  essential  for 
the  formation  of  a  simple  contract,  but  is  not  the  only  requisite. 
On  tiie  other  hand,  Hbe  conmion  law  recognized  the  possibility 
of  contractual  liability  under  a  formal  contract  by  the  mere 
act  of  the  obligor — that  is,  without  agreement." 


oecned.  Haniman  on  ContiturtB  (2d 
ed.),  i  623.  It  is  doubtlen  tnie  that 
tbe  early  conoeption  of  a  sealed  ooo- 
tnot  was  analogous  rather  to  a  grant 
or  to  a  conoluaive  etatement  of  foot 
mode  im  such  faahion  that  the  obligor 
oould  not  diqnite  its  oorrectness  than 
to  a  promise,  but  in  quite  early  times 
the  validity  of  a  oorenant  under  seal 
in  toTns  prranising  to  do  an  act  in  tho 
future  was  reoogniied,  and  itmnat  have 
been  very  long  ago  when  tJie  concep- 
tion of  the  meaning  of  such  a  covenant 
became  subetantt^ly  that  which  would 
be  entertained  to-<lay.  At  the  piceent 
time  even  though  a  oontract  under  seal 
'  be  in  the  form  of  an  acknowledgment 
of  an  ensting  indebtedness,  it  is  clear 
wough  that  tiie  language  means  in 
het  to  the  parties, — as  it  means  in 
law — a  promise.  In  defining  irtiat 
is  a  contract  it  must  be  remembered 
one   is  not    e^ilaining    history,    but 


anolynng  the  meaning  of  the  woid 
to-day. 

■  "The  act  alone  is  the  eoatract, 
the  raulting  contractual  relation  is 
quite  a  diffncnt  thing."  Solland, 
Jurisprudence  (10th  ed.),  p.  261. 

Frofeeaor  Corbin  defines  contraot, 
it  is  true,  as  "the  le^  relations  be- 
tween persons  arising  from  a  voluntary 
e^^reesion  of  intention,  and  including 
at  least  one  primary  ri^t  in  pertonam, 
actual  or  potoitial,  with  its  ooneepond' 
ing  duty,"  (26  Yale  L.  J.  170},  but  the 
tAnus  of  a  contract  do  not  necesBarily 
include  all  the  rights  and  duties  whidt 
the  law  impoBtt  iriien  the  contract  is 
formed.  See  ir^a,  S  615;  and  in  any 
event  the  words  contractual  obligations 
and  ri^ts  sufficiently  e]q>res8  the  re< 
lationa  between  the  particB. 

«  See  Carter  D.  Prairie  Oil  £  Oas  Co. 
58  Okl.  366,  160  Pao.  319. 

'  See  i*^,  {205. 


(ibvGoOt^lc 


53  DBPINrnON  OF  TEBMS  3 

§  3.  Koreas  and  implied  contracts;  quasi-contracts. 

ContTacts  are  express  when  their  texroB  are  stated  by  the 
parties.  Contracts  are  implied  when  their  terms  are  not  so 
stated.  The  expreadon  "implied  contract"  has  given  rise  to 
great  confudon  in  the  law.  Until  recently  t^e  divisions  of  the 
law  eustfnnarily  made  coincided  with  the  forms  of  action  known 
to  the  common  law.  Consequently,  all  rights  enforced  by  the 
contractual  actions  of  assumpsit,  covenant  and  debt,  were  re- 
garded as  based  on  contracts.  Some  of  these  rights,  however, 
were  taeated  not  by  any  promise  or  mutual  assent  of  the  parties 
but  were  imposed  by  law  on  the  defendant  irrespective  of,  and 
sometimes  in  violation  of,  his  intention.  Such  obligations  were 
called  implied  contracta.  A  better  name  is  that  now  generally 
in  use  of  "quasi-contracts."  *  This  name  is  better  since  it 
makes  dear  t^t  the  obligations  in  question  are  not  true  con- 
tracts, and  also  because  it  avoids  confusion  wiHi  another  class 
of  obligations  which  have  also  been  called  implied  contracts. 
This  latter  class  consists  of  obligations  arising  from  mutu^ 
agreement  and  intent  to  promise  but  where  the  agreement  and 
promise  have  not  been  expressed  in  words.  Such'  transactions 
are  true  contracts  and  have  sometimes  been  called  contracts  im- 
plied in  fact.''  In  the  present  work  the  words  implied  contract 
win  not  be  used  to  include  quasi-contractual  obl^ations. 

tmd  circunMrtftivceB,  independent  of 
agreement  or  presumed  intention. 
Praoht  V.  DanidB,  20  Colo.  100,  36 
Fac.  S16.  In  this  olaaa  of  casee,  the 
notion  of  a  oontra'^t  ia  purely  fictitious. 
Iltere  are  none  of  the  clemeata  of  a 
oontraot  tiiat  are  neoesBaiily  [»«aent. 
The  intention  of  the  parties  in  such 
case  IB  entirely  diar^arded,  while  in 
cases  of  express  and  impUed  contracts 
in  fact  die  intention  is  of  tbe  essence 
of  the  transaction.  In  the  case  of 
oontracts,  tbe  parties  fix  their  terms 
EUid  set  the  bounds  upon  their  Lability. 
As  has  been  said,  in  the  case  of  con- 
tracts, tbe  agreement  defines  the  duty, 
while  in  tbe  latter  olaas  of  cases  'the 
duty  defines  the  contract.*  Hertcog 
V.  Ho^Bog,  29  Pa.  465,  468;  Columbus, 
Hooking   Valley    &    Toledo   Railway 


a  construo- 
tive  cootaact  which  is  raised  by  law  to 
eofcroe  kgal  duties  by  contract  ao- 
tkn^  wbaa  an  expttee  or  implied 
eontrect  does  not  actually  exist. 
Brown's  Estate  r.  Stair,  26  Colo.  App. 
140, 138  Pac  1003. 

'A  "contract  implied  in  fact"  r^- 
qoins  a  meeting  ot  tbe  minds,  an 
agraemen^  ]\at  as  much  as  an  "ex- 
pnflB  oontoact  '^  the  djcteraice  between 
the  two  being  hugely  in  the  character 
«<  tbe  evidence  1:^  i^<sti  titey  are  e» 
tafalUied.  Lombanl  p.  RtU^,  127 
Minn.  440,  149  N.  W.  950. 

In  Hi^way  Ccnn'ra  v.  Bloomtngton, 
2S3  m.  104, 97  N.  E.  280, 284,  in  qKiak- 
ing  of  quaa-oontracta,  the  Court  said: 
"Tbe  Usbility  exists  from  an  implica- 
tion at  law  that  anaes  from  tbe  facts 
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It  is  important  to  distinguish  betrreen  quiasi-ccmtracts  and 
contracts  implied  in  fact,  not  only  because  it  is  desirable  for 
clear  theoretical  anal^us,  but  also  because  of  the  differing 
results  which  may  follow  when  an  obligation  is  a  true  contract 
from  those  which  follow  from  a  quasi-contract.  In  the  first 
place  as  quasi-contractual  obligations  are  inq)osed  by  the  law 
for  the  purpose  of  brin^g  about  justice  without  reference  to 
the  intention  of  the  parties,  the  only  limit  upon  the  power  of 
the  law  to  create  such  obligations  is  that  they  must  be  of  such 
a  sort  as  to  be  capable  of  enforcement  in  a  contractual  action; 
while  a  true  contract  cannot  exist,  however  desirable  it  might 
be  to  have  one,  unless  there  is  an  expression  of  assent  to  the 
making  of  a  promise.  Furthermore,  the  measure  of  damages 
appropriate  to  contractual  and  quasi-contractual  obligations 
differs.* 

Quasi-contractual  obligations  are  often  assumed  to  be 
confined  to  obligations  for  the  payment  of  money  enforce- 
able under  common-law  procedure  by  the  common  counts. 
There  are,  however,  unquestionably  obligations  imposed  by 
law  without 'reference  to  mutual  assent  and  enforceable  only 
in  special  assiunpsit  as  if  they  were  actual  contracts.  Accu- 
racy of  reasoning  requires  a  recogmtion  of  such  obligations 
also  as  quasi-contracts.* 

It  is  also  true  that  quad-contractual  obligations  are  not 
so  universally  based  on  unjust  enrichment  or  benefit  as  is 
sometimes  supposed.  There  are  many  cases  where  tiie  law 
enforces  in  a  contractual  action  a  duty  to  restore  the  plaintiff 
to  a  former  status — ^not  merely  to  surrender  the  benefit  which 
the  defendant  has  received.  This  is  true  wherever  the  plaintiflf 
has  a  right  to  rescind  a  transaction  because  of  the  defendant's 
wrong,  whether  fraud,  duress  or  breach  of  contract;  and 

Co.  D.  Gaffoey,  65  Ohio  St.  104,  61  Atl.  866;  Woiahn  v.  Nat.  Union  Bank, 

N.  E.  152."  144  WiM.  646,  129  N.  W.  1068;  Under- 

See   alao  FeofAe  v.    Dummer,   274  hiU  t>.  Rutland  R.,  90  Vt  462,  f»  AtL 

m.  637,  113  N.  E.  934;  W.  A.  &iow  1017. 

Iron  Works  c  Chadwick,  227  Man.  'Bee infra,  {{1470-1473. 

382,  U6  N.  E.  801;  Anderson  v.  Cald-  *An  illuatiatioa  of  aueh  as  obli^- 

wdl,  242  Mo.  201, 146  8.  W.  444;  Miller  tion  may  be  found  in  the  law  of  im- 

B.  BdiloBB,  218  N.  Y.  400,   113  N.  E.  pUed  warranty. 
337;  Moise  v.  Kenney,  87  Vt.  445,  89 
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tiioa^  the  amount  of  the  defendant's  enrichment  will  fre- 
quraiUy  be  identical  with  the  amount  necessary  to  restore 
Uk  pluntiff  to  his  fonner  condition  this  is  by  no  means  always 
die  ease.^ 

§4.  Fonnal  contracts. 

There  are  in  our  system  of  law,  and  in  oth^"  systems  of 
law,  two  ways  in  which  promises  may  be  made  binding  and 
thereby  become  contracts.  One  way  is  by  giving  the  trans- 
action a  certain  form,  the  other  is  by  comphance  with  requisites 
based  on  the  essential  nature  of  the  transaction  rather  than 
on  Uie  form  which  it  takes.'^  In  the  Roman  law  as  well  as 
in  the  early  German  and  in  the  English  law,  the  validity  of 
fortaal  contracts  was  established  before  contracts  of  the  lattea- 
Bcat  were  rect^Euzed.  Formal  contracts  in  our  ^^tem  of 
law  are — 

(1)  Promises  under  seal. 

(2)  Recognizances. 

(3)  Negotiable  instruments. 

Judgments  have  often  been  classified  as  contracts  of  record, 
but  this  is  due  to  the  fact  that  a  judgment  could  be  sued  upon 
in  an  action  appropriate  to  the  enforcement  of  contractual 
liability.  There  is  no  element  of  promise  in  a  judgment. 
Omtracts  in  writing  have  been  given  by  statute  in  some  States 
scone  of  the  attributes  of  contracts  under  seal,  and  to  this 
estent  have  become  formal  ccmtracts." 

The  Roman  law  required  as  a  general  rule  that  an  agree- 
ment in  order  to  be  binding  i^ould  take  the  form  of  a  stipu- 
lation; but  to  Has  rule  there  were  considerable  exceptions. 
The  modem  Civil  law  has  entirely  abandoned  the  requisite 
of  form  as  a  general  basis  for  the  vaUdity  of  contracts,  and 
the  mere  esxpreBaed  will  of  the  parties  however  declared  is 
Bufficiait  to  create  a  contractual  obligation,"  subject  to  some 
statutory  ezceptitHiB.^*    A  cause  or  motive  for  the  contract 

<•  See  ii^m,  i  1478  et  ttq.  »  Wiodsobeid,  L^buch,  5  312;  Bur- 

"lliBt  is,  for  a  simple  oontnot,  geriiohee Qeeetibuoh,  Si  U6 «<  wg-i  1^- 

tlMre  mart  be  mutual  anent  and  eon-  "  Notarial    autbeiiticatioii    is    req- 

adoatipo.  uiaite  for  the  validity  of  aome  con- 

■'See«i0«,i218.  tnots. 
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iB  indeed  required  in  the  FVench  code  "  and  in  many  of  the 
codes  based  upon  it,"  but  as  a  spirit  of  liberality  or  the  "satis- 
faction of  a  sentiment  of  generosity  "  is  sufficient  cause  "  the 
reqiurement  amounts  simply  to  an  inhibition  of  agreements 
based  on  iU^ality,  mistake  or  fraud;  and  in  the  German  code  " 
and  some  other  modem  codes,  the  requirement  is  altogether 
omitted." 
§  S.  Contracts  under  seal. 

The  formality  recognized  by  the  English  law  as  giving 
legal  force  to  a  promise  is  a  seal.  Centuries  before  the  rec<^- 
nition  of  dmple  contracts,  promises  under  seal  were  held 
binding."*  Th^  were  variously  called  deeds,  specialties, 
or  covenants,  A  seal  was  a  legal  formality  essential  for  the 
transfer  of  property  in  many  cases,  and  &e  words  "deed" 
and  "specialty,"  both  include  transfers  under  seal,  as  well 
as  promises  imder  seal,  llie  word  "covenant,"  on  the  contrary, 
is  appropriate  only  to  promises  under  seal.  Contracts  under 
seal  were  enforced  at  common  law  by  the  action  of  covenant 
unless  the  contract  was  for  the  payment  of  a  fixed  sum  of 
money.  In  that  case  debt  was  the  exclusive  remedy  until 
the  seventeenth  centmy.*'  Afterwards  covenant  became  a 
concurrent  remedy.'* 
§  6.  Recognizance. 

A  recognizance  is  an  acknowledgment  in  court  by  the 
rec<^nizor  of  an  obligation  that  he  is  bound  to  a  certain  pay- 
ment subject  to  the  condition  that  on  the  performaiyie  of 
a  specified  act  the  obligation  shall  be  discharged.  As  a  recog- 
nizance is  in  terms  an  undrataking  and  is  created  by  the  act 
of  the  recc^nizor,  it  is  properly  classified  as  a  contract.*' 
§  7.  Negotiable  instruments. 

Bills  of  exchange  (including  checks)  and  promissory  notes 
payable  to  the  order  of  a  specified  person,  or  to  bearer,  aie 

'•Code  Qvil,  Art.  1131,  1133.  "This  wu  estaUiahed  before  tin 

"  See  LorenMn,  28  Yale  L.  J.  621.      end  <^  Edward  I's  reign.    Pollodc  ft 

"  Larombi^      Obligations,  Art.      Maitland's  Hiatoiy  of  Eng.  ht,w  0i 

1131,  S  2.  ed.),  219. 

■•  Burgerliohes  Gesetibuoh,  |  SOS.  *>  Amee,  2  Hair.  L.  Rot.  £6. 

"  Loienien,    28    Yale    L.    J.  02],          « 3  BI.  Gomm.  154. 

042.  ^See  National  Suretgr  Oo.  *.  N«»< 
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Dutiable  instruments.  Certain  formal  requisites  are  neces- 
saty  in  order  to  constitute  a  writing  a  bill  exchange  or 
promissory  note.*'"  If  these  requisites  are  complied  with, 
the  contract  represented  by  the  writing  is  a  fornml  con- 
tract. Such  instruments  are  in  vogue  throughout  the  com- 
maml  world  and  the  rules  of  law  applicable  to  them 
under  our  ^^stem  of  law  and  xmder  the  civil  law  prevailing 
on  the  Continent  of  Europe  are  in  most  respects  the  same.  The 
En^sh  and  American  law  of  negotiable  instruments  have, 
however,  been  much  affected  by  the  law  of  simple  contracts, 
and  some  principles  not  ori^nally  applicable  to  negotiable 
instruments  have  been  attached  to  them  in  this  way.  It  is 
still  true,  however,  that  no  adequate  tmderstanding  of  the 
law  of  bills  and  notes  is  possible  without  recognizing  that, 
they  are  formal  contracts—mercantile  specialties.'*  Assumpedt 
and  debt  were  the  proper  remedies  for  the  enforcement  of 
liabilities  on  n^iotiable  instruments.'* 

S  8.  Real  contracts. 

The  term  "real  contract"  is  in  common  use  in  tiie  civil  law, 
and  though  not  commonly  used  by  judges  or  writers  in  the 
omunon  law,  nevertheless  describes  certain  obligations  known 
to  the  common  law  from  very  early  times.  A  real  contract  Is  an 
obligation  arising  from  the  possession  or  transfer  of  a  res.  The 
real  contracts  known  to  the  common  law  were  enforced  by  the 
actions  of  account,  detinue  and  debt.  AH  of  these  forms 
of  action  feU  into  disuse  to  a  great  extent  after  the  rise  of 
the  action  of  assumpsit.  This  action  gave  the  plaintiff  a  more 
favorable  and  simpler  remedy  for  the  enforcement  of  the 
obligations  in  question  than  any  other  form  of  action.  To 
the  general  allowance  of  this  remedy  as  a  substitute  for  the 
eariier  forms  of  action  is  due  the  forgetfulness  of  modem 
lawyers  of  some  distinctions  which  were  vital  in  our  early  law 
and  which  are  still  of  importance  in  appraising  early  author- 
ities and  occasionally  also  in  determining  the  rights  of  parties 

■ID  (Man.  Ifll9),  123  N.  E.  346,  and  "  See  2  Antes'  Cas.  Bills  and  Notes, 

CMa  cited.  872  el  seq. 

■"Seed^n,  ^IWetieg.  »  See  2  Ames' Cas.  BiIIb  and  Notee, 

873,874. 


-abvG00»^lc 


8  WILUSTON  ON  C0NTBACT8  %9 

in  present  controversies.  As  procedure  was  inextricably 
interwoven  with  the  early  substantive  law,  the  nature  and 
incidents  of  the  real  contracts  known  to  the  common  law 
may  best  be  learned  by  an  examination  of  tiie  forms  of  action 
by  which  tiiey  were  enforced. 

§  9.  Account. 

The  obligation  to  accoimt  arose  when  property  was  received 
by  a  guardian,  bailiff,  or  receiver.  In  effect  the  defendant 
in  tiiese  cases  was  a  trustee,  since  under  the  early  law  the 
seiEdn  of  property  personal  as  well  as  real,  carried  with  it  the 
idea  of  ownership."  Therefore  the  action  of  accoimt  was 
.  in  its  essence  an  action  to  enforce  a  trust.  The  judgment, 
if  in  favor  of  the  plaintiff,  was  an  interlocutory  one — that  the 
defendant  accoimt;  and,  subsequently,  upon  an  account  being 
taken  before  auditors,  tnal  judgment  was  given  for  the  balance 
found  due."  The  theory  of  trust  und^lying  the  action  is 
clearly  disclosed  by  the  circumstance  that  a  third  person  to 
whose  use  mon^  or  ju-operty  was  delivered  to  another  might 
maintain  the  action  against  the  latter,  though  there  was  no 
privity  between  them." 

§  10.  Detinue. 

Detinue  was  the  (mly  action  allowed  by  the  conunon  law 
to  recover  specific  goods  except  ia  the  few  instances  where 
replevin  would  lie. 

The  obligation  upon  which  detinue  was  based  arose  from 
the  possession  of  property  l^  the  defendant  which  he  was 
mider  a  duty  to  deliver  to  the  plaintiff.  This  obligation  most 
commonly  arose  upon  a  bailment;  but  also  arose  where  the 
defendant  had  sold  goods  to  tbe  plaintiff  and  the  ownership 
had  become  vested  in  the  plaintiff."  The  action  was  also 
allowed  in  cases  where  the  def^idant  had  wrongfully  come  into 

*■  See  The  Sobui  i>f  Chattels,  1  Law  based  are  aualyied  by  lAngdeJ!  in  2 

Q.  Rav.  326,  by  Mtutland;  The  Dio-  Euv.  L.  B«v.  243-2S7. 

Beisin  of  Cbattde,  3  Harr.  L.  Rer.  23,  ■>  See  a  full  examinatioD  of  the  eaiiy 

313,  337,  by  Ames.  auttaoiitiee  by  Hening  in  3  Select  £^Bays 

*'  The  aetioa  of  acooimt  and  the  ob-  in  An^o-American  Legal  History,  343. 

ligatJoDs    upon    which    it    mi^t    be  "8  Harv.  L.  Rev.  2S8, 269,  by  Ames. 
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possessioa  of  the  property.  And  as  tiie  remedy  of  asBumpsit 
never  came  into  use  in  such  a  case,'"  detinue  came  to  be  re- 
garded as  sounding  in  tort  rather  than  in  contract;  or  at 
least  partaking  in  some  d^ree  of  the  character  of  each  of 
these  branches  of  the  law.'* 

Sll-  Debt. 

To  the  modem  analyst  of  the  law  debt  does  not  seem  a 
real  contract;  since  the  obUgalion  of  the  debtor  is  not  to 
repay  specific  money  but  merely  a  certain  amount  of  money. 
In  &e  early  law,  however,  the  conception  of  a  debt  was 
analc^^ous  to  that  still  popular  in  regard  to  money  deposited 
in  a  bank.  The  depositor  conceives  himself  the  owner  of  a 
qiecified  sum  of  the  bank's  money  rather  than  a  mere  credits 
of  the  bank  for  money  lent.'*  A  debt  might  exist  not  only 
for  the  payment  of  money  but  also  for  chattels; "  and  the 
judgment  which  the  plaintiff  recovered  in  either  case  -was 
for  the  amomit  of  money  or  of  chattels  due  him,  and  damages 
for  its  detention.  Debt  would  not  he  for  the  recovery  of  an 
unliquidated  demand.**  This  rule  shows  the  conception  at 
the  foundation  of  the  action,  that  the  plaintiff  was  seeking 
to  recover  specific  property.  A  debt  might  arise  (1)  upon 
a  judgment  or  (2)  upon  a  formal  contract  for  the  payment 
of  a  fixed  sum  of  money,"  or  (3)  upon  a  quid  pro  quo  which 
the  debtor  had  received. 

■  b  this  reepect  the  action  of  aa-  "1  Chitty  on  Pleading  {6th  Eng. 

snmpait  was  not  carried  ao  far  in  re-  ed.},  121. 

fftd  to  goods  aa  in  tegard  to  money.  "  This  theoiy  of  the  early  lawyera 

A  plaiotiS  was  allowed  to  recover  in  has  often  been  remarked  upon.    Lang- 

iMUiitalut    ssBUiiipeit    money    which  dell,    Summary   of  Contracts,   { 100; 

equitably  belonged  to  him  against  a  Ames,  S  Earv.  L.  Rev.  200. 

defendant  who  bad  tortioualy  received  "  8  Harv.  L.  Rev.  260,  n.  1.    "Det- 

it,  but  no  fictitious  implied  promiee  inue  was  the  proper  remedy  for  the  re- 

Kems  to  have  been  invented  from  the  oovery  of  a  speoifio  chattel;  d^t,  on 

wrongful  possessor  of  goods  in  favor  of  the  other  hand,  tor  the  recovery  ol  a 

\ke  pmoa  justly  ^ititkd  to  them,  tpea&e  amount  of  unascotained  ohat- 

At  least  actions  based  on  this  theory  tels." 

were  not  brought,  thou^  indebitatus  "  Y.    B.    12   Edw.    IV,    9   id.   22; 

imimpait  would  lie  for  chattels.    Fal-  Young  v.  Ashbumhsm,  3  Leon.  161; 

mouth  B.  Penrose,  6  B.  A   C.  385;  Mason  v.  Wellond,  Skin.  238,  2^. 

Uajor  of  Reading  v.  Qarke,  4  B.  dt  ■*  Debt  was  the  exclusive  remedy  in 

All  3118.  such  a  case  until  the  seventeenth  oeo- 
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The  quid  pro  quo  might  be  anything  which  could  be  re- 
garded as  beneficial  to  the  debtor.  In  early  times  it  was 
usually  a  sale,  a  loan,  a  lease,  or  work.  Later,  less  tan^ble 
benefits  were  held  sufficient,  as  a  release  or  forbearance,  but 
mutual  promises  were  insufficient  to  create  mutual  debts. 
Originally  it  was  also  necessary  tJiat  the  quid  pro  quo  should 
be  given  to  the  debtor  himself.  To  give  it  to  a  third  person 
even  at  the  debtor's  request  was  insufficient;  but  this  rule, 
subsequently,  gave  way,  and  anything  which  might  be  a 
quid  pro  quo  if  furnished  to  the  defendant  himself  would 
also  create  a  debt  if  furnished  to  a  third  person  at  the  request 
of  the  defendant;  provided,  however,  that  the  person  to  whom 
the  benefit  was  ^ven,  himself  was  xmder  no  obligation  to  pay 
for  it;  for  it  remained  permanently  a  reqxiirement  that  one 
quid  pro  quo  could  not  create  two  debts.  If  the  person  re- 
ceiving the  quid  pro  quo,  therefore,  was  indebted  on  accoimt 
of  it,  no  other  person  could  be.  Accordingly  a  guarantor 
is  not  a  debtor  even  though  goods  were  sold  to  the  principal 
debtor,  or  work  done  for  him  at  the  guarantor's  request." 

§  12.  Simple  or  parol  contracts. 

Contracts  which  derive  their  efficacy  from  the  substance  of 
the  transaction  rather  than  its  form  are  called  ample  contracts. 
The  essential  requisites  for  simple  contracts  are  the  mutual 
assent  of  the  parties  and  consideration.  Such  contracts  may 
be  either  oral  or  in  writing.  Except  so  far  as  Statutes  of 
Frauds  "  or  other  enactments  *■  have  changed  the  common 
law  there  is  no  difference  except  in  matters  of  procedure  and 
proof  between  oral  and  written  contracts.  Both  are  classed  as 
parol  contracts."    Assumpsit  was  the  appropriate  remedy  for 

tury — Amee,  2  Harv,  L.  Rev.  56,  and  that  they  were  based  on  sufficient  oon- 

the  common  remedy  until  the  eight-  eideration. 

eenth  century  when  the  action  of  cov-  **  "All  oontracta  are  by  the  laws  of 

enant  became   more   oommoo.     3  BI,  England    distii^uished    into    agree- 

Comm.  164.  ments  by  specialty,  and  agreements  by 

"See  8  Harv.  L.  Rev,  261,  et  ttq.,  parol;  nor  ia  there   any  euch  third 

by  Ames.    Ames,  Le^  Essays,  03,  M.  claaa,  aa  some  of  the  counsel  have  ei^ 

"  See  infra,  H  448,  et  seq.  deavored  to  m^ittdn,  as  oontracta  in 

"  See,  e.  g.,  vnSra,  \  218,  an  enumera-  writing.    If  they  be  merely  written  and 

tion  of  statutee  mnlting  written  agree-  not  specialties,  they  ^'^  parol  and  & 

ments  tsexry  with  them  a  prceumption  consideration  must  be  proTed."    Slcyn- 
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the  enforcement  of  simple  contracts,  and  was  the  exclusive 
ronedy  where  the  transaction  could  not  be  classified  as  a  real 
contract.  The  development  of  the  action  of  assumpsit  can 
best  be  considered  in  connection  with  the  law  of  considera* 
tion.* 

§  13.  Bilateral  and  unflateral  contracts;  bifactoral  and  tmi- 
factoral  obligations. 
A  vital  distinction  in  contracts  exists  between  (1)  those  where 
each  party  promises  some  performance  and,  (2)  those  where 
only  one  party  promises  performance,  the  consideration  from 
Qk  promisee  being  actually  {^ven.  The  former  are  called 
bilateral,  the  latter  unilateral.  The  recognition  of  unilateral 
eontracts  by  the  law  antedated  the  reo^nition  of  bilateral  con- 
tracts l^  about  a  century.*'  Both  bilateral  and  unilateral 
contracts  may  be  made  as  contracts  under  seal,  or  as  simple 
contracts.  The  distinction  between  these  two  kinds  of  con- 
tracts was  fully  rec<^niised  tiiree  hundred  years  ago,  but 
lack  of  appropriate  names  caused  tiie  distinction  and  its  conse- 
quences to  be  frequent^  overlooked  m  the  later  history  of  the 
law."    Even  to-day  it  is  frequently  said  in  the  opinions  of 


Dcr,  C.  B.,  ddivraiug  tbe  oinnion  of  the 
jodges  to  the  Home  of  Lords,  Rmin  v. 
Hi^KB,  7  T.  R.  350,  note  (a).  Seealso 
HUha  s.  Fuller,  143  N.  Y.  S.  15;  Kime 
V.  TobyhBtUB  Grade  Ice  Co.,  240  Fa. 
ei,  87  Ati.  278.  It  ui  an  illuBtraldon 
of  the  imfortuDate  ambiguity  too  com- 
noD  in  the  Uxnanology  of  our  law  that 
"pwol"  IB  abo  uaed  U>  diatinguigh 
written  frmn  oral  oonlracta,  e.  g.,  vaAiet 
the  so-called  "parol  evidoice"  nilc. 
•See  wfra,  {99. 

**Tbe  earikst  use  of  tbe  words  bi- 
Meal  at  unilateral  in  our  hw,  in  the 
Hoas  in  which  they  are  here  used, 
netH  to  have  been  by  Judge  Dillon, 
ioB«Retti>.DeaD,  211a.  423.  Though 
Judge  Story  in  IVWolf  v.  Rabaud,  I 
hL  476,  500,  7  L.  Ed.  227,  speaks  of 
cootmctB  where  one  consideration  is 
ftBioBlied  by  A  in  exchange  for  two 
■smd  {xomiseB  by  B  &  C  as  "if  one 


mi^t  use  the  phrase,  a  trilateml  con- 
tract." Trilateral  is  used  in  the  some 
sense  in  Aultman  v.  Fletcher,  HO  Ala. 
452,  458,  18  So.  215.  The  terms  bi- 
lateral and  unilateral  were  popular- 
ised by  Professor  lAngdell,  and  are 
now  in  common  use  in  the  reports.  See, 
e.  g.,  Stevenson  v.  McLean,  5  Q.  B.  D. 
346,  351;  Davis  f.  Wells,  104  U.  S.  159, 
166,  26  L.  Ed.  686;  Harmon  v.  Adams, 
120  V.  S.  363, 365, 30  L.  Ed.  683;  Howe 
V.  Oiwe  &  Owen  Co.,  154  Fed.  820, 
83  C.  C.  A.  536;  Howard  ir.  East  Tenn. 
&c.  R.  Co.,  91  Ala.  268,  269, 8  8o.  868; 
Los  Angeles  Inaction  Co.  p.  Wilshire, 
135  Cal.  654,  658,  67  Pao.  1086;  Rumb 
V.  Campbdl,  129  m.  101, 18  N.  E.  790; 
Nowlin  V.  Pyne,  40  la.  166;  Coleman 
D.  Applegartb,  68  Md.  21,  25,  27,  11 
Atl.  284,  6  Am.  St.  Rep.  417;  first 
Nat.  Bank  v.  Watkms,  154  Mass.  386, 
387,  28  N.  E.  275;  Thomas  o.  Barnes, 
156  Mass.  581,  31  N.  E.  683;  Averill 
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courts  that  both  parties  must  be  bound,  or  that  there  must  be 
mutuality  of  obligation  in  a  oontraot.^*'  Such  statemente  are 
trae  only  of  bilateral  contracts.  An  offer  of  reward,  an  offer 
of  a  price  for  goods,  ot  for  services,  becomes  a  contract  when 
what  is  requested  is  ^ven  or  done,  though  no  obligation 
to  give  or  to  do  anjihing  ever  exists." 

The  term  unilateral  contract  is  not  infrequently  used  with  a 
slightly  different  meaning  from  that  here  ^ven;  namely,  to 
de^gnate  a  promise  for  which  no  consideration  was  requested, 
or  for  which  no  sufficient  consideration  was  given.**  It  will 
be  noticed  that  in  this  use  of  the  word  unilateral  as  well  as  in 
the  use  su^y^ted  earlier  in  this  section,  the  word  indicates  a 
promise  made  by  one  party  to  a  bargain.  If  no  sufficient  con- 
sideration was  requested  for  that  promise  or,  if,  though  re- 
quested, the  consideration  was  not  given,  the  transaction  is 
imdoubtedly  unilateral,  but  it  is  not  a  unilateral  contract. 
A  contract  may  g^ve  rise  merely  to  an  imperfectly  enforceable 
oblation  but  one  which  creates  no  obligation  is  a  contradic- 
tion in  terms.*"  Therefore  the  term  unilateral  contract  should 
be  reserved  for  cas»  where  a  binding  obligation  has  been 


V.  Boeton,  193  Man.  488,  494, 80  N.  E. 
5S3;  MoMillAn  o.  Amee,  33  Minn.  2S7, 
22  N.  W.  612;  Stenagurd  v.  Smith,  43 
Minn.  11, 16,44N.  W. 669; Underwood 
Typewriter  Co.  v.  Century  Realty  Co., 
220  Mo.  £22, 119  S.  W.  400,  25  L.  R.  A. 
(N.  S.)  1173;  Feudtner  t.  Romi,  74  N. 
J.  Eq.  214,  69  AtL  190;  St^iigel  v. 
Sergeant,  74  N.  J.  Eq.  20,  68  AtL  1106; 
Port  V.  Frank,  132  N.  Y.  Supp.  807,  75 
N.  Y.  Misc.  130;  miey  v.  Broaddus  Ac 
Lumber  Co.,  156  N.  C.  210,  72  8.  E. 
305;  Winden  t>.  Een&n,  161  N.  C.  ^8, 
77  8.  K  687;  Banow  8.  8.  Co.  v.  Mex- 
ican CenL  Ry.  Co.,  134  N.  Y.  IS,  24, 
31  N.  E.  261,  17  L.  R.  A.  859;  Lnnlw 
c.  Bord,  80  Ores-  224,  156  Pac  427. 

•»Seetr^  (140. 

**  See,  t.  g.,  Peeples  v.  Qtisoia'  Ins. 
Co.,  11  Ga.  Ak".  177,  74  S.  E.  1034; 
Train  v.  Gold,  5  Pick.  380,  384;  Tay- 
lor V.  Barbour,  00  Miaa.  888, 44  So.  983, 
122  Am.  St.  Rep.  328;  Miller  v.  Mo- 
^nu^  96  N.  Y.  575,  47  Am.  Rep.  85; 


OroBsman  e.  Schenker,  206  N.  Y.  466, 
100  N.  E.  39. 

**  Great  Northern  Railway  Co.  v. 
Witham,  L.  R.  9  C.  P.  16;  Johnson  v. 
Staen^en,  85  Fed.  603,  606, 29  C.  C.  A. 
369;  Fulenwider  e>.  Rowan,  136  Ala. 
287,  306;  Hardwiek  o.  McClurg,  16 
Col.  App.  354,  65  Pac.  405,  408;  Har- 
rison V.  Wilson  Lumber  Co.,  119  Ga.  6, 
45  8.  £.  730, 731;  Terry  v.  Intemaljonal 
Cotton  Co.,  136  Ga.  187,  70  S.  E.  1100; 
Buick  Motor  Co.  v.  Thompson,  138  Ga. 
282,  75  S.  E.  354;  Luke  d.  Liringsttm,  9 
Ga.App.  116,  70  8.  E.  21;  JolpetBot^ 
tling  Co.  V.  JoUet  Brewing  Co.,  254  III 
215,  98  N.  E.  263,  26J3;  Levin  v.  Dieti, 
194  N.  Y.  376, 87  N.  E.  454, 20  L.  R.  A. 
Qi.  8.)  251;  Mutual  Film  Corp.  v. 
MorriB  (Tex.  Qv.  App.),  184  8.  W. 
1060;  Abba  v.  Smyth,  21  Utah,  109, 
117,  69  Pao.  756. 

"  In  ffigh  Wheel  Auto  Parts  Co.  v. 
Journal  Co.,  60  Ind.  App.  396, 96  N.  E. 
442,  443,  the  Court  said  of  the  idinae 
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crested,  but  only  one  party  to  the  obligation  has  made  a 
promise.  Where  there  is  no  binding  obligation,  the  transaction 
may  be  a  unilateral  promise  or  a  unilateral  offer,  but  it  cer- 
tainly cannot  properly  be  called  a  xmilateral  contract.*  Con- 
tracts may  be  partly  bilateral  and  partly  unilateral;  that  is, 
the  consideration  on  one  or  on  both  ddes  may  consist  partly 
of  acts  and  partly  of  promises 

Obligations  have  also  been  divided  into  unif actoral  %nd 
bifactoral  obligations:  the  former  created  by  one  party  alone, 
the  latter  by  the  act  of  two.**"  Simple  contracts  are  necessa- 
rily bifactoral,  but  in  the  early  common  law  at  least,  and  in 
some  jurisdictions  still,  assent  on  the  part  of  the  promisee  is 
not  essential  to  the  validity  of  a  contract  under  seal.  A  debt  or 
a  quad-contractual  obligation  also  mAy  arise  without  any 
assent  on  the  part  of  the  debtor,  and,  occasionally,  without 
any  vdition  on  the  part  of  the  creditor.^ 

!  It.  Executed  and  executoiy  contracts. 

If  a  transaction  is  fully  executed  on  botii  sides,  it  is  not 
properly  described  as  a  contract.  The  term  "executed  con- 
tract" has,  however,  been  sometimes  used  to  describe  executed 
coDseiiBual  agreements,  like  sales  completely  carried  out  on 
both  ades.  The  same  term  has  also  been  used  to  describe 
unilateral  contracts  which  are  executed  on  one  side  only,  as 
sales  where  the  price  has  not  yet  been  paid.  Since  the  phrase 
if  understood  in  the  former  meaning  contains  an  improper  use 
of  the  word  contract,  and  in  any  event  is  ambiguous,  its  use  is 
better  avoided.  The  same  criticism,  so  far  as  ambiguity  is 
concerned,  applies  to  the  phrase  "executory  contracts."    All 

muhtenJ  oontnct  as  thus  used,  that      Equity  Juiispnidenoe  (3d  ed.)  {  1406, 

Qt,  74  N.  J.  Eq. 


■A  oHiiewhat  siniilar  use  of  the  20,  68  AtL  1106. 

vMd  imil&tera]  ia  ocoasionally  found  ''^Haniman,    Contracts    C2d    ed.}, 

m  euca  «4iete  ^lecifio   peiformaitce  S617. 

of  A   eoobsct    is    sought   ami    ob-  '*  For  inatance,  if  A  deviaee  land  to 

JMtion  made  that  the  oontnct  lacks  B  subject  to  a  charge  that  B  shall  pa; 

the    MKaOed    mutuality     necessary  C  one  thousand  dollars,  if  B  accepts 

br  the  aUowanae  of  the  remedy  of  the  devise,  C  may  bring  debt  against 

tpeoEe  pcrfonuanoe.    A  batgain  open  him  for  the  money  and  no  previous 

to  (udt  in  objection  is  sometimes  said  acceptance  or  assent  by  C  seems  neo- 

to  be    unilatenL      See    Fomeroy's  essaiy. 
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contracta  to  a  greater  or  less  extent  are  executory.   When  they 
cease  to  be  so,  they  cease  to  be  contracts. 

§  16.  Void  and  voidable  contracts. 

An  agreement  which  produces  no  legal  obligation  is  often 
called  a  void  contract.  Though  the  phrase  is  often  convenient, 
it  i^  contradiction  in  terms.  If  the  agreement  is  void  it  is 
not  a  contract.  A  voidable  contract,  however,  is  common 
in  the  law.  Infancy,  fraud,  mistake,  duress,  some  kinds  of 
illegality,  all  afford  ground  for  rescinding  or  refusii^  to  per^ 
form  a  contract.  Unless  rescinded,  however,  a  voidable  con- 
tract imposes  on  the  parties  the  same  obligations  as  if  it  were 
not  voidable.  Some  distinctions  in  different  kinds  of  contracts 
which  are  called  voidable  are  hereafter  noticed.*" 

§  16.  Unenforceable  contracts. 

Agreements  which  are  neither  void  nor  voidable  may, 
nevertheless,  be  unenforceable  by  one  or  both  parties.  If  such 
contracts  produced  no  legal  consequences  whatever,  they 
would  not  be  contracts  at  all.  If  either  or  both  parties  had 
the  r^t  to  avoid  them  at  will,  th^  would  properly  be  de- 
scribed as  voidable.  But  there  is  another  class  of  agreements 
which  though  not  enforceable  by  ordinary  legal  remedies  may, 
nevertheless,  produce  certain  legal  consequences  for  the  parties 
to  them.  Such  agreements  are  sometimes  called  agreements  of 
imperfect  obligation;  **  but  they  may  also  be  called  unenfor- 
ceable contracta.  A  contract  may  be  imenforoeable  because 
(1)  no  ordinary  remedy  is  provided  by  the  law  for  obligations 
of  such  a  character;  (2)  because  some  prerequisite  for  the 
full  validity  of  the  obligation  has  not  been  performed;  (3)  be- 
cause the  remedy  has  been  lost.  Illustrations  of  the  first  type 
are  contracts  with  a  government.  These  are  enforceable  against 
the  government  only  so  far  as  it  chooses;  and  yet  such  con- 
tracts are  recognized  by  the  law,  and  produce  certain  legal 
consequences.^    Other  illustrations  are  found  in  England  in 

*  See  if^ra,  1 683.  ruptcy  of  one  who  had  ooatiacted  with 

'■FoUook  on  Contracts  (8th   ed),  the  government  would  be  entitled  to 

682.  receive  Buch  performance  of  the  con- 

**  For  instAnce,  a  trustee  in  bank-  tract  as  the  govenunent  was  willing  to 
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§16 

the  right  of  barristers  to  compensation  for  their  services.^* 
IlhiBtratioDS  of  the  second  type  of  case  may  be  fomid  in  con- 
tracts within  the  Statute  of  Frauds.  The  Statute  does  not 
render  the  ariffnai  contract  void,  but  a  right  of  action  is  denied 
^gainst  aXher  or  bo^i  parties  while  the  requirements  of  the 
statute  are  not  complied  with.  The  third  tyjie  of  case  is  illus- 
trated by  Statutes  of  Limitations,  which  though  they  bar  a 
right  of  recovery  do  not  prevent  the  law  from  recognizing  in 
various  ways  the  existence  of  a  contract.^^  C^-tain  illegal 
contracts  im^  also  be  classed  as  unenforceable  by  one  or  both 
parties  rather  than  as  void  or  voidable,  since  legal  effects  are 
often  produced  by  such  contracts  and  their  avoidance  does  not 
always  depend  upon  the  wishes  of  the  parties.'* 

renda.  Ibe  performance  by  the  gov- 
cnunent  would  not  be  regarded  as  a 
vohmtAry  gift  to  the  contractor  (in 
wfakfa  case  the  trustee  would  not  be 
entitled  to  it),  alUiough  the  govern- 
mmt's  performance  took  place  subae- 
quait  to  the  bankruptcy.  See  Wil- 
lians  B.  Heai^  140  U.  S.  529,  35  L. 
Ed.  5S2;  BuOn  ■>.  Ooreley,  146  U.  S. 
303,  36  L.  Ed.  981;  Price  v.  Forest,  173 
U.  8.  410,  43  L.  Ed.  749;  Calder  v. 
Hendenon,  54  Fed.  802,  4  C.  C.  A. 
£84;  Cf.  Blagge  o.  Balch,  162  U.  S. 
439,  *a  It.  Ed.  1032;  Briggs  p.  Walker, 


"  See  Pollock  on  Contraots  {8th  ed.), 


712. 

"  Consider,  e.  p.,  tbe  effect  of  a  new 
promise  to  pay  a  barred  debt,  iitfra, 
{160  et  Mtq.  Also  that  the  payment  of 
a  barred  debt  by  an  insolvent  debtor  is 
not  a  fraudulent  oonveyiuioe,  since  the 
creditor  is  recognised  aa  entitled  to  the 
money.  14  Am.  &  Eng.  Gyo.  of  Iaw 
(2d  ed.),  226. 

Also  other  incidental  effects  exist. 

"See  ittfra,  H  1628-1632. 
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§  17.  Simple  contracts  the  ^ical  kind. 

Although  formal  contracts  are  historically  the  earlier,  simple 
otmtracte  at  the  ^a%sent  time  are  of  much  greater  importance. 
Furthermore  the  rules  applicable  to  simple  contracts  have 
been  borrowed  to  a  greater  or  less  extent  by  the  law  govermng 
formal  contracts.  It,  therefore,  seems  wise  in  considering  the 
formation  of  contracts  to  disregard  historical  order  and  first 
to  consider  simple  contracts. 

§  IS.  Requironents  for  the  formation  of  a  simple  contract. 

The  requirements  for  the  formation  of  a  simple  contract  are: 
(I)  Parties  of  l^al  c^>acity;  (2)  an  egression  of  mutual  assent 
ci  the  parfdes  to  a  promise,  or  set  of  promises,  (3)  an  agreed 
valid  oomdderation.  The  ^reement  must  also  not  be  de- 
clared void  by  statute  or  common  law.  The  requirement  last 
enumerated  has  often  been  too  broadly  stated;  namely,  that 
the  agreement  must  not  be  ill^al.  But  all  illegal  contracts  are 
not  void.'  Possibility  of  performance,  which  is  also  stated  by 
some  writers  as  requisite  '  does  not  seem  essential.  Parties 
may  contract  to  do  something  which  is  impossible,  if  they  wish 

<  See  u^ra,  {  163IX  '  See,  e.  g.,  Holland,  Jurisprudenoe 

(»th  ed.),  252. 
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to  do  80,*  though,  doubtless  if  they  know  of  the  impossibility, 
it  will  generally  be  assumed  that  they  do  not.  Two  other  sup- 
posed requirements  have  also  been  su^ested:  Genuineness  of 
consent,  and  intent  to  contract.  These  do  not  seem  to  be 
properly  classed  as  essential,  for  the  reasons  stated  in  the  follow- 
ing sections. 

§  19.  Legally  of  contract 

A  writer  whose  work  on  contracts  has  had  great  currency,* 
enumerates  as  requisite  for  the  formation  of  contract  the 
legality  of  the  object  which  the  contract  proposes  to  effect, 
and  this  statement  has  often  been  copied  or  the  statement 
made  that  illegal  contracts  are  void.  It  would  seem  that  the 
legality  of  the  object  for  which  a  contract  was  formed  is  of  no  ' 
greater  importance  than  the  legality  of  the  consideration  for 
which  the  promise  was  given.  Illegality  in  either  respect  will 
generally  preclude  enforcement  of  the  contract,  but  the  subse- 
quent discussion  of  the  subject  of  iUegalily '  will  indicate 
that  by  no  means  all  illegal  agreements  are  void  or,  so  far  as 
one  party  to  them  is  concerned,  even  unenforceable.  The  effect 
of  illegality  undoubtedly  often  is  to  make  the  contract  unen- 
forceable by  both  parties,  and  almost  always  to  make  it  un- 
enforceable by  one  party.  But  as  illegal  contracts  are  not 
infrequently  enforceable  by  one  party  to  them,  and  sometimes 
by  both  parties,  it  is  obvious  that  legality  is  not  one  of  the 
absolute  requisites  for  the  formation  of  contracts,  though 
doubtless  by  statute  a  forbidden  agreement  may  be  declared 
absolutely  void. 

§  20.  Genuineness  of  consent. 

The  writer  referred  to  in  the  preceding  section  has  ^so 
stated  as  a  requirement  for  the  formation  of  contracts 
genuineness  or  reality  of  consent  of  the  parties,  and  under 
this  heading  has  included  the  subject  of  mistake,  misappre- 
hension, fraud,  duress,  and  undue  influence.  But  this  sup- 
posed requirement  for  the  formation  of  contracts  is  no  real 

'  Bee  the  following  Beotion.  also  Holland,  Jurisivuctoioe  (9tli  ed.), 

*Sir  ^llituu  Anson,  Principlee  of      2^. 
the  Eni^ish  law  of  Contracls.      See  >  See  ii^ra,  {  1630. 
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additional  requirement  to  that  of  er^ressed  mutual  assent 
already  stated.  If  there  has  been  an  expression  of  mutual 
assent,  the  fact  that  the  expression  was  made  under  a  mis- 
take or  induced  by  fraud,  duress,  or  tmder  imdue  influence, 
will  not  prevent  the  formation  of  a  contract  if  there  was  assent, 
howevcT  induced,  to  make  the  expression  in  question.*  In 
some  instances  it  is  true  there  may  se^m  at  first  sight  to  be 
an  expression  of  mutual  assent,  and  yet,  in  fact,  be  no  such 
expression  because  the  acta  of  apparent  assent,  when  tiieir 
real  meaning  is  discovered,^  do  not  in  truth  indicate  assent. 
In  other  cases  because  the  assent  has  been  induced  improp- 
erly, the  contract  may  be  avoided  by  one  of  the  parties  to  it, 
but  it  is  of  vital  importance  to  distinguish  between  a  void- 
able contract  and  an  agreement  which  lacks  altogether  the  es- 
sential requisites  of  a  contract.  Fraud,  mistake  and  duress 
generally  are  personal  or  equitable  defenses  to  a  contract, 
and  where  they  actually  prevent  the  formation  of  a  contract 
they  do  so  because  no  proper  expression  of  mutual  assent 
existed — not  because  the  assent  was  not  "genuine."  A  con- 
trary view  is  indeed  common,  and  finds  some  warrant  in  the 
language  of  the  cases,  especially  of  decisions  in  equity,  and 
text  writeis  have  drawn  broad  conclusions  from  sudi  lan- 
guage. Thus  in  Aahbumer's  Principles  of  Equity,^  the  learned 
autlKH-  says:  "If  A.  offers  to  sell  Whiteacre  to  B  for  £1,000, 
and  in  his  offer  writes  sell  when  he  meant  let,  or  Whiteacre 
vhen  he  meant  Blackacre,  or  £1,000  when  he  meant  £2,000, 
his  mistake  lies  in  a  discrepancy  between  his  mental  offer 
and  his  outward  expression;  and  although  B  accepts  in  the 
bona  fide  belief  that  A  meant  what  he  had  written,  there  is 
not  in  reality  a  concluded  contract  between  the  parties.  If 
A  is  bound  to  carry  out  his  written  offer,  he  is  bound  not  on 
the  ground  of  contract,  but  on  the  grotmd  of  estoppel;  and 
ttiere  seems  no  reason  why  he  should  be  bound  unless  A 
has  altered  his  position  on  the  faith  of  the  apparent  offer."  * 

*See  ii^ra,  {{ M,  95,  1536-1S37.  ment  is  made  in  W  Amer.  &  Eag. 

'See  ir^ra,  (601  el  teq.  as  to  what      Encyo.  of  Law  (2d   ed.),  page  809: 

■  the  "real  meaning"  of  the  parties'      "Couita  of  equity,  in  exercising  the 

powera  of  reacisBian  and  reformation, 

do  not  operate  upon  conttaots  at  all, 

re  eztraotdinary  stat&-      but    merely   tyton   what   enoneoiuly 
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In  most  instances  it  would  make  little  practical  difFerence 
whether  it  was  said  that  the  mental  assent  of  the  parties  was 
the  vital  element  in  the  formation  of  the  contract,  and  that 
their  words  or  acts  proved  their  mental  attitude,  or  whether 
it  was  said  that  their  words  and  acts  were  the  only  essential 
matter  in  the  formation  of  a  contract.  In  some  cases,  bow- 
ever,  the  distinction  is  important.  If  it  were  true  that  the 
mental  element  was  the  vital  matter  the  consequences  would 
prop^ly  follow,  as  the  writer  just  quoted  suf^ests,  that  unless 
the  other  party  has  altered  his  position  in  reliance  on  the 
mist^en  expression,  there  would  be  no  oblation,  and  even 
if  there  were  such  alteration  of  position  the  obligation  would 
be  based  on  estoppel  rather  than  on  contract.  There  seems 
no  trace  of  such  a  doctrine  in  courts  of  law,  and  such  equity 
decisions  as  may  aflford  some  warrant  for  it  may  be  explained 
as  well  or  better  on  the  theory  that  a  contract  exists  but  is 
voidable,  as  on  the  ground  that  no  contract  exists."*  Indeed 
if  the  view  here  criticised  were  sound  there  would  have  been 
little  occasion  for  the  exercise  by  courts  of  equity  of  a  juris- 
diction to  rescind  contracts  for  mistake.  Wherever  ihe  diffi- 
culty is  lack  of  such  assent  by  one  or  both  parties  as  is  requisite 
for  the  formation  of  a  contract,  a  court  of  law  would  be  compe- 
tent to  treat  the  transaction  as  void.  Yet  equity  took  Jims' 
diction  of  the  subject  of  mistake.  Moreover,  every  term  of 
an  offer  and  acceptance  is  vital,  and  the  two  must  be  in  com- 
plete accord.  But  a  contract  is  not  even  voidable  in  equity 
because  in  some  minor  particular  there  was  even  a  mutual 
mistake  as  to  the  meaning  of  the  expressions  used. 

The  parol  evidence  rule  which  is  of  such  far  reaching  im- 
portance in  determining  the  existence  and  meanii^  of  contracts 
is  based  on  the  assumption  that  where  a  written  memorial 
of  the  transaction  is  made  its  terms  are  conclusive.  Such 
a  rule  is  inconsistent  with  the  view  that  the  mental  attitude 
or  assent  of  the  parties  is  the  ultimate  juridical  fact  to  be 
established.    If  it  be  said  that  the  parol  evidence  rule  mCTely 

purport  to  be  contiacts."    To  my  that  the  property  covered  by  it  is  likely  to 

ft  deed  "erroneously  purports"  to  be  lead  to  confusion  and  mietaken  cou- 

a  contract  or  conveyance  because  the  dusions. 

grantor  waa  under  an  eiTor  in  r^ard  to  "Seeinfra,  {  153G  el  aeq. 
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provides  conclusive  proof  of  the  mental  attitude  of  the  parties, 
the  reply  is  obvious  that  to  express  the  law  in  terms  of  con- 
cIusiTe  prestmiptions  is  to  express  it  in  tenns  of  fiction.  If 
from  A,  B  is  always  conclusively  presumed,  not  B,  but  A 
is  the  essential  factor. 

finally,  the  histoiy  of  the  common  law  is  opposed  to  t^e 
view  here  criticised.  The  original  basis  of  the  action  of  as- 
sump^t  was  consideration,  and  the  essential  feature  of  coq- 
dderatjon  was  the  justifiable  reliance  upon  words  or  acts. 
The  acceptor's  justifiable  reliance  on  the  offeror's  proposal  is 
histraically,  and  it  is  believed  on  proper  analysis  still  law  to-day, 
the  ba^  of  contract.  The  view  here  criticised  was  developed 
as  part  of  the  syst^n  of  philosophy,  law  and  economics,  which, 
during  the  first  half  of  the  nineteenth  centiuy  laid  emphasis 
on  the  will.  This  philosophy  has  had  great  ihfluence  on  the 
law  of  the  continent  of  Europe  and  through  the  writings  of 
Sav^ny  especially,  whose  theories  of  tiie  formation  of  con- 
tracts were  made  familiar  to  English  and  American  readers 
by  Sir  Frederick  Pollock,  and  others,  has  served  to  obscure 
the  true  foundation  of  the  English  law  of  contracts. 

S  21.  Intent  to  contract. 

'  The  further  statement  of  Savigny  which  has  been  pop- 
ularized for  Ei^lish  and  American  lawyers  by  Sir  Frederick 
Pollock  and  others,  that  not  only  mental  assent  to  a  promise  in 
fact,  but  an  intent  to  form  a  legal  relation  is  a  requisite  for 
the  formation  of  contracts.  Is  part  of  the  same  system  criticised 
in  the  preceding  section,  and  cannot  be  accepted."  Such  a 
repetition  of  a  rule  of  the  civil  law  shows  the  danger  of  as- 
suming that  a  sound  principle  in  that  law  may  be  successfully 
traosplanted.  Nowhere  is  there  greater  danger  in  attemptii^ 
such  a  transfer  than  in  the  law  governing  the  formation 
of  contracts.  In  a  system  of  law  which  makes  no  require- 
ment of  consideration,  it  may  well  be  desirable  to  limit  en- 
forceable promises  to  those  where  a  legal  bond  was  contem- 

"PoIlockonContiacta(SUied.),pBge  least  they  must  act  have  a  oontnuy 

3,  ntatn  that  "it  must  be  the  intention  intention."     The  laot  okuae  of  this 

of  tbe  parties  that  the  matter  im  hand  statement  may  be  admitted.    See  also 

riiall,  if  neoenary,  be  bo  dealt  with  Koenigiberg  e.  Blau,  127  N.  Y.  Supp. 

H.  <i  iv  a  Court  of  Justice],  or  at  KQ. 


(ibvGoOt^lc 


22  WILLI8T0N  ON  CONTBACTO  §21 

plated,  but  in  a  system  of  law  which  does  not  enforce  promises 
•  unless  some  benefit  to  the  promisor  or  detriment  to  the  promisee 
has  been  asked  and  given,  there  is  no  propriety  in  such  a  limits 
tion.  The  only  proof  of  its  existence  will  be  the  production  of 
cases  holding  that  though  consideration  was  asked  and  ^ven 
for  a  promise,  it  is,  nevertheless,  not  enforceable  because  a 
legal  relation  was  not  contemplated.  On  the  contrary,  Ute 
assertion  is  ventiu^  that  the  conmion  law  does  not  require 
any  positive  intention  to  create  a  legal  obligation  as  an  element 
of  contract.'^  The  views  of  parties  to  an  agreement  as  to 
what  are  the  requirements  of  a  contract,  as  to  what  mutual 
assent  means,  or  consideration,  or  what  contracts  are  en- 
forceable without  a  writing,  and  what  are  not,  are  wholly 
immaterial.  They  are  as  immaterial  as  the  views  of  an  in- 
dividual as  to  what  constitutes  a  tort.  In  regard  to  both  torts 
and  contracts,  the  law,  not  the  parties,  fixes  the  requirements 
of  a  legal  obhgation."  It  would  indeed  be  possible  for  a  system 
of  contractual  law  to  adopt  as  a  principle  that  wherever  the 
parties  intended  l^al  obligation,  then  and  then  only  the  law 
would  create  one,  and  such  an  idea  seems  to  have  developed 
and  to  have  had  considerable  acceptance  an  the  Continent  of 
Europe;  '*  but  it  is  foreign  to  the  common  law  and,  it  may  be 
added,  is  intrinsically  objectionable.  Parties  to  an  informal 
transaction  frequently  are  not  thinkii^  of  l^al  obligations. 
They  intend  an  exchange,  a  gift,  or  to  induce  action  by  the 
other  parties  when  they  make  promises,  and  to  make  the 
obUgation  of  such  promises  depend  upon  Uie  accident  of  the 
promisor's  reflection  on  his  l^al  atuation  is  unfortunate. 
It  may  be  guessed  that  where  it  is  stated  that  an  intent  to 

" In  coDBtdering  the  liability  of  a         "In  HotchkiBa  b.  Nat.  City  Bank, 

member  of  a  voluntary  wBodatioti  on  200  Fed.  2S7,  203  (aCTd  231  U.  S.  60, 

oontracts  made  on  behalf  of  the  asso-  58Ii.Ed.  llS,34Sup.Ct.20),L.  Hand, 

dation,  the  Connecticut  oourt  aaid:  J.,8aid:"Aoontracthaa,fltrictlyf5ie&lc- 

"It  is  of  no  ]0e»i  aignificance  that  the  ing,  nothing  to  do  with  the  persona], 

defendants  did  not  intend  to  be  indi-  or  individual,  intent  of  the  paities.    A 

vidually  reaponable,  or  that  tliey  did  contract  is  an  obligation  attached  by 

not  know  or  bdieve  that  as  a  matter  the  mere  force  of  law  to  certain  acta 

of  law  they  would  be."    Davidson  b.  of  the  partiee,  usually  words,  which 

Holden,  fiSConn.  103, 112,  IQAU.  516.  ordinarily  accompany   and  represent 

Conmder  also  oontiacts  imposed  upon  a  known  int«nt." 
promoters.    See  <^/ra,  i  306.  "See  LoreuMn,  28  Yale  L.  J.  621. 
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create  a  I^al  relation  is  the  test  of  a  contract,  the  intent  is 
frequ^tly  fictitiously  assumed;  and  that  a  deliberate  promise 
seriously  made  is  enforced  irrespective  of  the  promiBor's  views 
regarding  his  l^al  liability.  It  is  indeed  true  that  if  the 
parlies  to  an  agreement  undertake  that  no  legal  obligation 
shall  be  created,  their  imdertaldng  in  this  regard  will  be  re- 
q>ected  by  the  law  as  would  any  other  term  of  their  agree- 
ment." Consequently  if  both  parties  indicate  that  their 
words  are  merely  in  joke,  no  contract  will  be  formed."  So 
where  words  appropriate  to  an  offer  are  used  evidently  merely 
as  a  boast  or  explosion  of  wrath  so  that  no  reasonable  person 
would  be  justified  in  taking  them  Uterally,  no  contract  will 
result  from  an  acceptance. "  But  if  a  reasonable  person  would 
understand  the  words  used  as  importing  that  the  speaker 
promised  to  do  somethii^  if  ^ven  a  requested  exchange  there- 
for, it  is  immaterial  what  intention  the  offeror  may  have 
had."   Hiere  seems  no  reason  why  merely  social  engagements 


"Central  Bitulithic  Ptmag  Co.  v. 
Hi^ikud  Paric,  164  Mich.  223,  129 
N.  W.  46.  "A  promiae  made  with  &n 
DDdoatood  inteation  that  it  is  not  to 
be  legally  bindisft  but  only  expreaeive 
cf  a  pneent  inteDtion,  is  not  a  contract. 
Hmston  p.  Tbornton,  1  Gush.  89;" 
Weffington  p.  Apthoip,  145  Mass.  &», 
74,13N.E.10. 

■■EeUer  v.  Holderman,  11  Mich. 
a«8,  83  Am.  Deo.  737;  McQuqs  v. 
Teny,  21  N.  J.  Eq.  22S;  Tham  v. 
Wtim,  166  Pa.  %  31  Ad  63,  45  Am. 
8L  Btp.  638;  Brace  v.  Bishop,  43  Vt. 
161;  Nyulaqy  p.  Kowsd,  17  Vict.  L.  B. 
M3.  Tlie  intEnt  c^  one  party  to  make 
a  jert  win  not  deprive  hia  wonls  of 
tbnr  oatur^  mMwiing  however,  and 
if  tba  other  undentands,  and  has  reft* 
am  to  do  00,  that  tba  worda  are  soi- 
oody  intended,  a  contiact  will  result. 
Plate  ».  Dnnt,  42  W.  Va.  63,  24  a  E. 
eeO^  32  L.  R.  A.  404.  The  earliest 
statenwntB  in  Ekiglish  law  to  tite  effect 
that  pnxnisea  made  in  jest  are  not  ob- 
Bpttxy  relate  to  (wooiiaeB  of  marriage, 
lAkb  wete  gorented  by  the  oivil  law 
eneeplioo  of  oUigatiais  as  derdt^nd 


in  the  canon  law.  See  The  Lady's  Iaw 
(2d  ed.,  1737),  p.  29;  Swinburne  on 
Spousals  (2d  ed.,  1711),  p.  210.  It  is 
more  in  the  spirit  of  tiie  early  oommon 
law  to  hold  parties  to  the  consequenoea 
of  their  acta  even  though  each  knew 
the  other  intended  a  jest. 

"  Higgina  v.  Lessig,  49  111,  App.  4S9. 
Ilie  defendant  after  the  theft  of  har- 
ness, worth  SIS,  said  with  rough  lan- 
guage and  epithets  ooneeming  the 
thie^:  "I  will  give  SIOO  to  any  man  who 
will  find  out  who  the  thief  is,  and  I  will 
give  a  lawyer  SlOO  for  prosecuting 
him."  The  court  held  that  these  words 
should  be  regarded  aa  "the  extrava- 
gant exclamations  of  an  excited  man" 
and  that  the  plaintifi  had  no  right  to 


"  In  Hc^gard  o.  Dickeraon,  180  Mo. 
App.  70,  165  8.  W.  1135,  H37,  the 
court  said — "The  defendant  had  the 
benefit  of  an  instruction  to  the  effect 
that  if  the  offer  of  reward  for  the  cap- 
ture or  arrest  of  the  slayer  of  Stanley 
Ketchel  was  made  by  defendant  (the 
offeror]  while  l&borit^  under  strong 
excit«nient  and  without  any  iat«ntion 
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should  not  create  contracts  if  the  requisites  for  the  fonnation 
of  a  conlxact  abeady  enumerated  exists."  Even  where  one 
party  makes  it  clear  to  -the  other  that  he  is  unwilling  to  enter 
into  a  contract,  the  law  may  nevertheless  impose  one  upon 
him  where  his  conduct  would  be  tortious  except  upcm  the 
assimiption  that  he  assented  to  an  offer.  ^ 


of  maldng  a  oontnct,  but  merely  as  a 
boast,  then  the  verdict  should  be  for 
defendant.  Hub  went  to  the  limit  in 
dcfukdant's  favor  and  p^iape  stated 
the  law  too  broadly,  ae  we  doubt  about 
the  unexpressed  intention  of  a  person 
oSering  a  reward  not  to  be  bound  by 
it  bong  a  defence  against  one  who  hon- 
estly acted  upon  it." 

■*  Pollock  Buggesto  the  case  of  an  in- 
vitation  to  dinner  which  has  been  ac- 
cepted ^tb  ed.  p.  4,  a.  (c),]  and  suggests 
that  there  is  no  contact.  This  would 
ordinarily  be  true  but  the  reasOD  is  be- 
cause the  promise  of  the  gueet  to  at- 
tend the  dinner  is  not  given  or  asked 
for  as  the  price  of  the  host's  promise. 
lliough  in  the  popular  meaning  of  the 
word  the  acceptance  is  at  the  request  of 
the  host,  in  the  legal  meaning  of  the 
word  request,  it  is  not.  SeeiftfVa,  {112. 
In  Bolton  v.  Madden,  L.  R.  9  Q.  B.  S5, 
the  t^aintiS  and  defukdant  woe  both 
subscribers  to  a  charity,  the  objects  of 
which  were  dected  by  the  subecribets, 
who  had  votes  proportioned  in  num- 


ber to  the  amount  of  tbnr  subscrip- 
tions. Tlie  plaintiff  and  defendant 
agreed  that  if  the  pi»int.iff  would  give 
28  votes  for  an  object  of  the  charit; 
the  defendant  favored,  the  defraidant 
would,  at  the  next  election,  give  28 
votes  for  such  charity  as  the  plaintiff 
should  then  fovor.  lliis  was  held  a 
binding  contract,  lite  agreement  can- 
not, it  is  true,  be  called  strictly  a  so- 
cial engagement,  but  the  decision  seenw 
to  indicate  the  possibility  of  under- 
taking being  enforced  irtiich  are  not 
bu»ness  contracts. 

"See  i7<fra,  1(1796,  1866.  Sudi 
cases  as  this  where  there  is  no  real  ex- 
pression of  mutual  assent  perhaps  may 
be  classed  as  quasi-contracts,  but  ob- 
ligations of  the  sort  referred  to  are  un- 
like most  quasi-contracts  since  they  are 
not  necessarily  merely  to  pay  money. 
Moreovo',  the  extent  of  the  liability 
is  measured  by  the  terms  of  an  offer, 
not  by  the  benefit  received  by  the  de- 
fendant. 
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Autaxt  may  be  e^treesed  by  acta 22a 

Mutual  aaamt  is  expresBed  ordinarily  I9  BO  offer  and  an  aoo^itajim 23 

ftequiremeato  of  a  promise 24 

An  offer  is  a  promise 2S 

Ei]HCeBion  of  intention  is  not  an  offer 26 

An  oStf  distinguished  from  preliminary  negotiations 27 

Affecmenta  prdiminary  to  written  contracta 28 

Fonnation  of  contraota  at  auction 29 

Gontraola  preliminaiy  to  auction  sales 30 


Gewnd  oBm 32 

Obtigations  imposed  by  law  without  assent  distinguished 32a 

An  oBtr  must  be  oommuniaat«d;  rewards 33 

Hk  whole  oonsidMatkin  must  be  ^ven  after  knowledge  of  the  offer 33a 

An  offo"  by  mail  must  be  received 34 

Ne^igent  ^qxaianoe  of  assent  may  bind  the  parties  though  the  acttial  offw 

not  communicated 36 

Offen  implied  in  fact;  oontratfta  for  services 30 

Other  ofien  implied  in  fact SSa 

Ad  (rfr«  when  aoecftted  must  be  ci^Mble  of  creating  a  definite  obligation 37 

OOeiB  aad  agreements  indefinite  as  to  time 38 

Offen  and  agreements  of  service  indefinite  as  to  time 39 

Offeta  and  agreements  defining  incompletely  the  tjme  of  performance 40 

Ofloa  and  agreemoits  iod^nite  as  to  price 41 

OSen  and  agreemoits  indefinite  as  to  work  or  property  to  be  given 42 

Oflen  and  agreements  where  the  promisor  ratains  on  option 43 

Offos  and  agreonents  in  which  the  promisee  is  given  an  option 44 

OStnandagreements  where  something  is  reserved  for  future  determination. , .  46 

Uisoellaneous  indefinite  promisee 46 

le  is  not  too  indefinite  if  it  can  be  made  certain  by  rrfwence  to  outside 


A  euitractiettiforceaUethou^  subsidiary  promises  are  too  indefinite 4S 

lbs  Httet  of  part  performance  upon  indefinite  promises 49 

§  22.  Mutual  assent  must  be  expressed. 

It  is  customarily  said  that  mutual  assent  is  essential  to  the 
formation  of  simple  contracts,  but  it  should  further  be  stated 
that  the  mutual  assent  must  be  expressed  by  one  party  to  the 
oibae,  aod  except  as  so  expressed  is  unimportant.    In  some 
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branches  of  the  law,  especially  in  the  criminal  law,  a  person's 
secret  intent  is  important,  but  in  l^e  formatioQ  of  contracts  it 
was  long  ago  settled  that  secret  intent  was  immaterial;  only 
overt  acts  being  considered  in  the  determination  of  such  mutual 
assent  as  that  branch  of  the  law  requires.'  During  the  first 
half  of  the  nineteenth  century  there  are  many  expressions  which, 
seem  to  indicate  the  contrary,  but  that  the  fimdamental  basis 
of  contract  in  the  common  law  is  reliance  on  an  outward  act 
(that  is  a  promise)  is  shown  by  the  early  development  of  the 
law  of  coi^deration  as  compared  with  that  of  mutual  assent. 
Com^  of  equity  indeed  have  not  shown  the  same  indifference 
to  the  undisclosed  intent  of  the  parties,  as  have  courts  of  law; 
but  equity  m^es  its  views  effective  not  by  denying  or  altering 
the  rules  of  law  governing  the  formation  of  contracts  but  by 
subsequently  reforming  or  rescinding  legally  vaJld  contracts  in 
cases  comii^  within  its  own  rules.  Not  only  must  assent  to  a 
contract  be  expressed  by  overt  acts,  but  promises  in  contracts 
must  be  made  by  an  expre^ion  of  agreement  moving  from  the 
promisor  to  the  promisee.  The  assent  of  the  promisee  to  a 
unilateral  contract  may  be  indicated  by  an  act  requested  by 
l^e  promisor,  but  of  which  he  has  no  knowledge,  and  is  not 
likely  to  acquire  knowledge  unless  he  takes  steps  to  inform 
himself;  '  but  a  promise  necessarily  implies  either  communica- 
tion from  the  promisor  to  the  promisee,  or  at  least  some  action 
which  will  normally  indicate  to  t^e  promisee  l^e  intent  of  the 
promisor. 

>"It    is    tiit«    learning    that    the  accept,  and  accepts,  the  [«oper^  Tests 

thought  of  man  is  not  triaUe,  for  the  in  him;  and  so  it  would  had  there  been 

devil  himsdf  knows  not  the  thought  of  no  mich  intention.    If  the  buyer  refiuee, 

man."    Brian  in  Y.  B.,  17  Edw.  IV,  1.  and  the  chatty  oomepondfl  with  the 

In  ODonnell  v.  Clinton,  146  Mass.  461,  contract,  the  vendor  has  a  right  of  ao- 

403,  14  N.  E.  747,  the  court  said:  "In-  tion,  not  because  of  hie  intention,  but 

t«ntion  ia  immaterial  till  it  maoifeets  of  his  offer.     An  intention  not  oom- 

itaelf  in  act.    If  a  man  intends  to  buy,  municat«d  to  the  buyer  is  immateiiaL 

and  says  so  to  the  intended  adier,  and  Tdling  it  to  an  indifferent  person  is  no 

he  intends  to  sell,  and  saya  so  to  the  more  than  thouj^  he  had  noted  it  in 

intended  buyer,  there  ia  a  contract  of  his  memorandum  book,  which  ia  no 

sole;  and  so  thne  would  be  if  neither  more  than  though  it  exiat«d  in  hia  own 

had  Uie  intention.    If  there  is  a  con-  mind."    See  also  Browne  tr.  Hare,  3 

tmct  of  sale,  and  the  seller  intends  to  H.  &  N.  4S4,  406.    mUiams  v.  Buf 

appropriate  a  particular  chattel  in  ful-  dick,  63  Or.  41,  128  Pac.  603. 
fiUnmt  of  it,  and  the  buyer  intends  to  *  See  irffra,  S{  68,  6B,  71. 
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§  38a.  Assent  may  be  expressed  by  acts.     ; 

Though  assent  must  be  expressed  in  Older  to  be  lega% 
effective,  it  need  not  be  expressed  in  words.  In  the  early  law 
d  assumpsit  stress  was  laid  on  the  necessity  <^  a  promise  in 
TpmoB,  but  the  modem  law  rightly  construes  both  acts  and 
words  as  having  the  meaning  which  a  reasonable  person  present 
Would  put  upon  them  in  view  of  the  surrounding  circum- 
e&nces.'  Even  where  words  are  used  "a  contract  includes  not 
.mly  what  the  parties  said,  but  also  what  is  necessarily  to  be 
DoqiUed  from  what  they  Btdd"  *  And  it  may  be  said  broadly 
tliat  ai^  conduct  of  one  party,  from  which  the  other  may 
ifasonably  draw  the  inference  of  a  poximise,  is  effective  in  law 
«^ch.  Thus  if  A  steps  into  his  grocer's,  and  takes  a  package 
<^  goods  from  the  counter,  hands  it  to  a  clerk,  and  walks  out, 
his  conduct  may  mean,  "if  you  will  send  that  package  to  my 
house  I  will  pay  for  it ; "  and  the  subsequent  act  of  the  clerk  in 
sAiding  th^  package,  thou^  no  words  have  been  spoken, 
amounts  to  an  acceptance. 

§  13.  MutiM  assent  Is  expressed  ordinarily  by  an  offer  and 
an  acceptance. 

As  simple  contracts  can  be  formed  only  by  an  expression  of 
aasent  of  the  parties  to  the  terms  of  the  promise  and  to  the 
consideration  for  it,  it  is  ordinarily  nec^sary  for  one  of  the 
parties  to  propose  to  the  other  the  promise  which  he  will  make 
(w  a  certain  condderation,  or  to  state  the  con^deration  which 
be  will  ^ve  for  a  certain  promise;  that  is,  a  proposal  or  offer  is 
neoesaaiy.  An  acceptance  of  the  proposal  or  offer  completes 
the  expnewm  of  aasent.  It  is  conceivable  that  the  requisite 
aesait  may  be  expressed  without  an  offer  or  acceptance.  Thus 
the  case  has  been  supposed  '  that  a  third  person  suggests  the 
temsof  a  contract  between  A  and  B  in  the  presence  of  both  of 
then  and  they  both  say  simultaneously  "we  agree."  There 
seems  no  reason  to  doubt  that  a  contract  would  be  formed. 

•le*  Bridge  Dirtriot  Qa  Co.  v.      N.  Y.  App.  D.  343, 134  N.  Y.  S.  1062, 

m^  [1917],  1  K.  B.  803;  O-Don-      '^J^  *^'  »^-       ^^  ^ 
'  GroBBmiui  e.  Scheuker,  200  N.  Y. 
Ddlt,  dintoii,  145  Mas.  461,  463,  14      409  100  N  E  39 
K.  E  747;  Phillip  v.  GaUnnt,  62  N,  Y.  •Wald'B  Foilock  on  Contracts  (8d 


KB;  abaoA  Flinh  Co.  ».  Tatoott,  IfiO      ed.),  6. 
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Such  cases  must,  however,  be  rare.  In  other  eases  which  have 
been  put  there  seems  no. difficulty  in  finding  an  offer  and  an 
acceptance.  Thus  where  both  parties  sign  a  written  agree- 
ment, the  first  signer  necessarily  proposes  that  the  writing 
shall  represent  the  bargain  between  the  parties.  In  bargains 
between  an  indefinite  number  of  persons  who  one  after  another 
accept  certain  rules  or  terms,  the  first  person  who  does  this  is 
necessarily  making  an  offer  to  others  to  join  in  the  transaction 
on  the  same  t^ms.  Each  subsequent  person  who  enters  into 
the  transaction  is  both  an  acceptor  and  an  offeror, — an  ac- 
ceptor as  to  those  who  have  previously  entered  into  the  ar- 
rangement, an  offeror  as  to  those  who  may  do  so  in  the  future. 
It  is  not  necessary  to  'mast  that  assent  must  always  be  ex- 
pressed by  means  of  offer  and  acceptance;  but  cases  where  it  is 
not  thus  expressed  Eire  so  rare  that  for  the  piu*poses  of  graieral 
discusdon  they  may  be  disr^arded;  if  they  arise  they  can 
easily  be  reduced  to  fundamental  principles. 

It  must,  however,  be  borne  in  mind  that  two  expressions  of 
willingness  to  make  the  same  bargain  do  not  constitute  a 
contract  unless  one  is  made  witii  reference  to  the  other.  Thus — 
if  C  should  say  to  A  "Are  you  willing  to  sell  your  horse  to 
B  for  $100?  "  and  A  should  reply  "Yes,"  and  C  should  there- 
upon go  to  B  and  say  "Are  you  willing  to  buy  A's  horse  for 
$100?"  and  B  should  say  "Yes;"  no  contract  woxdd  be  formed 
between  A  and  B.  They  have  expressed  their  assent  to  the 
same  proposition,  but  neither  has  made  a  promise  to  the  other, 
and  it  is  requisite  that  there  should  be  assent  to  a  promise 
from  one  party  to  the  other."   When  both  parties  are  present, 

*  In  Potter  v.  K)lliBter,  45  N.  J.  Eq.  dpal  gives  his  agent  no  autbority  to 

608,  S13,  18  Atl.  2M,  tlie  court  said:  deliver  fais  letter  to  the  other  party,  it 

"It  is  indispensable  to  the  making  of  ia  impossible  to  say,  without  an  abuse 

a  contract  that  there  shall  be  oommuni-  of  language,  that  the  letter  ia  evidence 

cation  between  two  minds — thtte  must  of  a  contract  made  by  the  principal 

be  a  propoeal  by  one  and  an  accept-  with  the  other  party."    So  in  Jfney 

anoe  by  the  other — two  minds  must  City  o.  Harrison,  72  N.  J.  L.  186,  180, 

meet  and  mutually  assent — but  where  9Z  Atl.  765,  the  court  said:  "A  propoai- 

the  written  communication  is  enclu-  tion  for  a  oontmct  to  be  competent  ta 

lively  betwera  the  principal  and  his  be  accepted,  must  be  communicated 

Hgent,  and  is  simply  intended  by  the  to  the  party  with  whom  the  contract 

principal  as  a  ddegation  of  power  or  is  proposed.    It  will  not  be  sufficioit 

instruction  to  his  agent,  and  the  prin-  that  the  latter  acquire  knowledge  <A  it 
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the  statonent  l^  a  third  person  of  the  terms  of  the  promise, 
when  assented  to  by  the  parties  to  the  proposed  contract, 
indicates  a  promise  from  one  to  the  other  of  them,  but  this  is 
because  the  assent  of  each  is  manifest  to  the  other.  This 
result  would  not  follow  if  the  parties  were  not  to  ether.  For 
the  same  reason,  offers  sent  by  mul  by  each  party,  in  ignorance 
of  a  corresponding  offer  sent  by  the  other  party,  do  not  form  a 
contract  although  in  fact  identical  in  terms.' 

S  24.  Kequirements  of  a  promise. 

A  pnonise  from  the  very  meaning  of  the  word  involves  an 
undertaking  to  do  something  in  the  future.  A  presently 
executed  agreement  is  not  a  promise.  As  the  typical  offer  is  a 
promise  though  one  in  terms  conditional  upon  the  receipt  by 
Hie  prcHuisor  of  some  act  or  promise  from  the  offeree,  an 
examination  of  the  requirements  of  an  offer  will  necessarily 
include  an  examination  of  what  is  a  legally  sufficient  promise. 
The  chief  requirement  is  that  the  promise  shall  be  sufficiently 
certain  in  its  terms  to  enable  the  court  to  understimd  what 
the  promisor  undertakes.  Similarly  an  offer  must  state  with 
the  same  certainty  the  act  or  promise  which  the  offeror  a^eea 


onlen  the  kDowIedge  is  acquired  with 
tfae  aqvoB  or  implied  intoitioii  of  the 
pnqxMJiig  party."  To  the  same  ^ect 
■  Caimey  o.  Southem  Pacific  R.  Co., 
63CU.601. 

'  In  lliui  a.  HiAnan,  29  Iaw  Timea 
0f .  S.),  271,  on  one  constzuction  of  the 
bds  thete  was  an  offer  to  sell  800  tons 
of  inm.  lliis  offer  by  its  terms  bad 
eqared  but  had  eubaequently  been  re- 
nmd.  After  the  reiwwed  offer  had 
beoa  mailed,  but  in  ignorance  of  the 
bet,  the  poaon  to  whom  it  waa  ad- 
dreaMd  purported  to  accept  an  offo' 
to  hS  hini  800  tons  of  iron  on  the  terms 
in  bet  contained  in  the  offer  already 
iBuled  to  him,  but  not  received  by  him. 
Bi^  J.,  held  that  there  was  no  oon. 
toot  Tlw  continued  willingness  of 
the  offccOT  to  sell  on  the  t«niis  of  his 
fltigiiMl  offer  after  that  had  eitpired 
«■■  immaterial  BDce  unexpressed.  The 
noemd  offer,  tlvni^  it  showed  that 


the  seller  continued  willing  to  stand 
t^  the  tmna  of  hie  original  offer,  did 
not  revive  that  offer,  but  was  itself  a 
new  offer.  The  buyer's  assent  to  buy 
could  not  create  a  contract,  because 
made  in  ignorance  of  the  enstenoe  of 
any  new  offer  to  him.  A  somewhat 
similar  point  was  involved  in  Jamoi 
V.  Marion  Fruit  Jar  Co.,  60  Mo.  App. 
207.  See  also  Harris  v.  Soott,  67  N. 
H.  437,  32  Atl  770.  Compat«  Mao- 
tier's  Adm.  v.  Frith,  6  Wend.  103, 
21  Am.  Dec.  262.  In  this  dedsion, 
as  in  some  other  early  cases,  the  court 
gave  effect  to  the  unaq)re6Bed  intent 
of  the  parties  as  proved  by  their  sub- 
sequent conduct. 

Tile  vote  of  a  corporation  to  buy 
the  land  of  a  certain  person  does  not 
constitute  a  promise  to  him.  Madden 
V.  Boston,  177  Mas.  350,  5S  N.  K 
1Q24. 
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to  take  in  return  for  his  promise  if  his  terwa  are  accepted.' 
An  apparent  exception  to  the  rule  that  a  promise  looks  to  the 
future,  arises  in  the  case  of  warranties  or  guaranties  of  existing 
facts,  and  also  in  tiie  case  of  insurance  gainst  events  which 
thou^  unknown  have  already  occurred;  but  the  exertion  is 
only  apparent.  The  promises  in  such  contracts  are  in  effect 
agreements  to  be  liable  for  dam^es  arising  from  the  non- 
existence or  existence  of  the  fact  to  wliich  the  agreement  relates. 
A  promise  also  ex  vi  termini  imports  some  communication 
actual  or  constructive  from  the  promisor  to  the  promisee.  A 
secret  intent  cannot  be  a  promise,  nor  does  the  manifestation 
of  an  intent  by  an  overt  act  help  the  matter  unless  that  act 
comes  or  ^ould  come  within  the  knowledge  of  the  other  party 
and,  therefore,  can  be  looked  upon  as  a  means  of  commiuu- 
cation. 

§  26.  An  c^er  is  a  pnonlse. 

An  offer  is  a  statement  by  the  offeror  of  what  he  will  gjye  in 
return  for  some  promise  ot  act  of  the  offeree.  As  the  offeror's 
statement  necessarily  looks  to  the  future,  it  must  alwa}^  be 
promissory  in  terms.  It  is  sometimes  assumed  that  an  offer  is 
something  different  in  its  nature  from  a  promise  and  from  a 
contract,  but  this  is  a  mistake.  An  offer  is  always  a  condi- 
tional promise  and  it  may  be  a  contract."  An  option  for  which 
consideration  is  given,  or  which  is  under  seal  (in  jurisdictions 
where  seals  still  retain  their  efficacy)  is  a  contract  but  it  is  also 
an  offer  which,  when  accepted,  will  create  another  contract  or  a 
sale." 

1£  no  consideration  is  f^ven  for  an  option,  it  is  merely  a 
revocable  offer.  ^' 

An  offer  is  to  be  known  from  other  conditional  promises  only 
because  the  performance  of  the  condition  in  an  offer  is  re- 
quested as  the  exchange  or  return  for  the  promise  in  the  offer, " 

■  He  requisite  cerUinty  of  offers  104  P&o.  689,  28  L.  R.  A.  (N.  S.)  £22; 

and  nS  promises  mntained  in  them  are  Walter  G.  Recee  Co.  tr.  House,  162  CaL 

oonsidered  in  iJ^m,  H  37-49.  740,  124  Fac.  442. 

'Graves  d.  Smedee'  Adm.,  7  Dmia,  "Aa  to  when  stating  a  oondition  id 

344.  the  proiniae   involves  such  a  lequea^ 

■°  Bee  irifra,  i  61.  see  infra,  f  112. 

"Smith  V.  Ban^um,  IM  Cal.  369, 
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tfaer^y  ^vio^  tiw  offeree  a  power,  by  complying  with  the  re- 
quest, to  turn  the  promise  in  the  offer  into  a  contract  or  sale." 
The  offer  m^  be  for  tiie  formation  either  of  a  bilateral  con- 
tract or  of  a  unilateral  contract.  If  the  former,  the  offeror's 
statranent  is  not  only  promissory  in  terms  when  made,  but  will 
remain  a  promise  after  the  formation  of  a  contract  by  accept- 
ance. If  the  offer  contemplates  the  formation  of  a  tmilateral 
oontract,  it  may  be  that  the  offeror  proposes  to  exchange  bis 
own  promise  for  an  act  of  the  offeree  or,  conceivably,  that  the 
tfferoT  proposes  to  exchange  an  act  on  his  part  in  exchange  for  a 
jKtHnise  which  he  requests  from  the  offeree.  In  fact,  an  offer 
contemplating  a  unilateral  contract  is  almost  invariably  of 
the  former  sort;  that  is,  the  offeror  is  the  party  who  becomes 
bound  as  pronusor  when  the  ccmtract  is  formed  by  acceptance. 
Even  when  the  offeror  in  terms  offers  an  act  of  his  own  in 
exchange  for  a  promise  to  be  made  l^  the  offeree,  the  words  of 
the  offer  are  necessarily  promissory,  for  the  offeror  must,  in 
the  nature  of  the  case,  announce  that  he  will  do  a  certaia  act 
in  the  future,  in  return  for  a  promise  to  be  made  to  hinL  Indeed 
an  offer  which  requests  from  the  offeree  a  promise  will,  when 
accepted,  always  ripen  into  a  bilateral  rather  than  a  unilateral 
oontract,  except  in  one  narrow  class  of  cases;  namely,  where 
the  very  giving  of  the  promise  by  the  offeree  also  has  the  effect 
of  completing  the  act  promised  by  l^e  offeror.  The  only 
instance  of  this  sort  that  can  be  supposed  arises  where  the 
oStror  offers  (that  is,  promises)  to  transfer  title  to  personal 
property  fm  receiving  a  specified  promise  from  the  offeree.  As 
tiUe  to  most  kinds  of  personal  property  will  pass  by  the  mere 
assoit  oi  parties,  it  follows  that  when  the  offeree  makes  the 
promise  requested  the  requisite  assent  is  had  and  be  at  once 
becomes  the  owner  of  the  property  offered.  The  offer  though 
in  terms  a  promise  when  made,  thus  becomes  fully  executed  by 
the  transfer  of  title  at  the  instant  the  contract  is  completed  by 
the  promise  of  the  offeree.  A  unilateral  contract  is  thus  formed 
in  which  the  offeror  has  performed  the  act  (transferring  ihe 
ownership  of  goods)  which  is  the  consideration  for  the  accep- 
tor's promise.** 

"Hohfdd,  23  Yale  L.  J.  49;  Coin  "SeeBmetaonD.SteTenBOrooKCo., 

In,a6id.  ISl.  95  Aric.  421,  130  S.  W.  541,  644,  106 
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§  26.  £zpre88iott  of  intention  is  not  an  offer. 

Since  an  offer  must  be  a  promise  a  mere  expression  of  inten- 
tion or  general  willingness  to  do  something  on  the  happening 
of  a  particular  event  or  in  return  for  something  to  be  received 
does  not  amount  to  an  offer."  Therefore  an  ordinance  ot 
resolution  of  a  municipal  corporation  "  or  a  vote  of  a  private 
corporation,'^  does  not  of  itself  amount  to  an  offer,  thouf^  it 
may  be  so  communicated  by  the  corporation  to  another  as  then 
to  become  an  offer." 

§  37.  An  offer  distinguished  firom  preliminary  negotiations. 

Frequeoitly  negotiations  for  a  contract  are  begun  between 
parties  by  general  expressions  of  willingness  to  enter  into  a 
bai^ain  upon  stated  terms  and  yet  the  natural  construction 
of  the  words  and  conduct  of  the  parties  is  rather  that  they  are 
inviting  offers,  or  suE^esting  the  terms  of  a  possible  future 


A^.  676,  161  S.  W.  1003;  Wheat  e. 
Croos,  31  Md.  99,  1  Am.  Bep,  28;  Mao- 
tier'a  Adm.  e.  Frith,  6  Wend.  103,  21 
Am.  Dec.  262.  The  facte  in  these 
oases  suggest  at  least  the  situation  sup- 
posed in  the  text. 

"  Eldnhoos  v.  Jonea,  68  Fed.  Rep. 
742,  749,  15  C.  C.  A.  644;  Joyce  v. 
Hamilton,  111  Ind.  163,  12  N.  E.  2»4; 
Welhngton  «.  Apthorp,  146  Maes.  69, 
13  N.  E.  10;  McTague  v.  Flnnegan,  64 
N.  J.  Eq.  454,  35  Atl.  642;  Muiphy  r. 
Corrigao,  161  Fa.  59,  28  Atl.  947; 
McCIaae  v.  People's  light  &  Heat  Co., 
178  Fa.  424,  35  Atl.  812;  Galium  v. 
Rice,  36  S.  C.  661,  16  S.  E.  268. 

"  Pollok  II.  San  Diegp,  US  Cal.  593, 
50  Fao.  769;  Madden  v.  Boston,  177 
Maes.  360,  58  N.  E.  1024;  Bickford  v. 
Hyde  FArk,  173  Mas.  636,  54  N.  £. 
260;  Mareh  v.  Scituate,  153  Mase.  34, 
26  N.  E.  412,  10  L.  R.  A.  202;  BaU  v. 
Nashua,  61  N.  H.  403;  Mayor  &c.  of 
Jersey  City  v.  Hamson,  71  N.  J.  L. 
69,  68  Atl.  100;  Potter  o.  HoUister,  45 
N.  J.  Eq.  SOS,  18  Atl.  204.  See  also 
Wheeliiig  &  B.  Bridge  Co.  v.  Wheeling 
Bridge  Co.,  138  U.  8.  287,  34  L.  Ed. 
967;  Pike  County  v.  Spenoer,  192  Fed. 


II,  112C.C.A.433.  Soanunoommu. 
nicated  vote  of  hi^way  commisBioneTs 
to  accept  on  offer  which  they  had  re- 
ceived, is  not  an  acceptance.  North* 
western  Construction  Co.  c.  North 
Hempstead,  121  N.  Y.  App.  Div.  187, 
106  N.  Y.  S.  581. 

'^  In  re  East  of  En^and  Pftnking 
Co.,  4  Oh.  App.  14;  Cumberland  &o. 
R.  Co.  V.  Shelbyville  Ac.  R  Co.,  117 
Ky.  95,  77  S.  W.  690;  Benton  v. 
SpringSekl  Young  Men's  Christian 
Association ,  170  Man.  634,  49  N.  E. 
928,  64  Am.  St.  Rep.  320;  Hazard  t>. 
Hope  Land  Co.,  69  Atl.  602  (R.  I.), 
18  L.  R.  A.  (N.  S.)  293.  See  also  dis- 
senting opinion  in  Washer  v.  Inde- 
pendent Mining  Co.,  142  CaL  702,  709, 
76  I^c  664. 

"Rosborough  o.  Shasta  R  R  Co., 
22  Cal.  566,  661;  Argus  Co.  v.  Albany, 
66  N.  Y.  495,  603,  14  Am.  Rep.  296; 
Western  Timber  Co.  v.  Kalama  River 
Lumber  Co.,  42  Wash.  620,  86  Pac.  338, 
114  Am.  St.  Rep.  137,  Cf.  Acme  Grain 
Co.  V.  Wenaus,  36  Dom.  L.  R  347. 
An  authorised  communication  of  the 
vote  will  not  turn  it  into  an  ofTer.  Bea- 
ton V.  Springfield  Young  Men's  Chris- 
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bugun  than  mftlring  positive  c^ers.  Especially  is  this  likely 
to  be  true  where  the  words  in  question  are  in  the  form  of  an 
advertisement.  Thus,  if  goods  are  advertised  for  sale  at  a  cer- 
tain price,  it  is  not  an  offer,  and  no  contract  is  formed  by  the 
statemmt  of  an  intending  purchaser  that  he  will  take  a  specified 
quantity  of  the  goods  at  that  price."  The  construction  is 
rather  favored  that  such  an  advraidsement  is  a  mere  invitation 
to  eater  into  a  bar^iin  rather  than  an  offer.  Even  where  the 
parties  are  dealing  exclusively  with  one  another  by  private 
letters,  or  tel^rams,  or  oral  conversation,  the  same  question 
may  arise;  and  language  that  at  first  sight  may  se^n  an  offer 
may  be  found  merely  preUminary  in  its  character.^ 


tiu  AHDcntwD,  170  Maes.  534,  «t 
N.  E.  938,  04  Am.  SL  Bep.  320. 

""It  is  not  Wsa  easea  in  which  yon 
dte  to  negptiato,  or  you  issue  adra>< 
tHDoits  that  you  have  got  a  stock  c^ 
boids  to  adl,  or  houses  to  let,  in  which 
OBelheraia  no  offer  to  be  bound  by  aay 
OBbieL  Such  adrortisanents  aie 
dloi  to  negotiftte— offers  to  reoeive 
vffsa—effen  to  chaffer,  as,  I  think 
nae  kanied  Judge  in  one  of  the  cases 
hM  nid."  Bowen,  L.  J.,  in  CarUU  ir. 
CMxdie  Smoke  BoU  Co.  [1893],  1  Q.  B. 
3SS,  26B;  Cmwl^  v.  Res  [1909],  Tnns- 
ml,  1106. 

"In  Moulton  d.  Kcoahaw,  SO  Wis. 
316^  18  N.  W.  172,  48  Am.  Bep.  616, 
tbe  ddendant^  salt  dealws,  wrote  to 
tbe  plaintiff,  a  dealer  in  salt,  aocua- 
tamed  to  buy  salt  in  laise  quantities 
M  the  drfendanta  knew,  as  foUowa: 
"Dear  Sir, — In  oonaequence  of  a  rup- 
tuR  in  the  Kdt  trade  we  are  author* 
lind  to  offer  Michigan  fine  sidt,  in 
(d  cadoad  k>t«  of  80  to  96  barrds, 
ddinend  at  your  dty,  at  86  cents  per 
btnd  to  be  shipped  per  C.  &  N.  W. 
fi.  R.  Co,  only.  At  this  price  it  is  a 
hatgun,  as  the  i»ice  in  genial  re- 
BMioa  imrfmngpil  Shall  be  pleased 
to  ncciTB  your  order." 

The  [daintiff,  on  tlie  day  this  letter 
Mded  him,  teiegrafibed:— 

"Your  letter  of  yesterday  raodved 


and  noted.  You  may  ship  me  two 
thousand  (2,000)  bands  Michigan  fine 
salt  as  offoed  in  your  letter.    Answ^ ." 

lite  defendants  reidied  on  the  fol- 
lowing day,  refusing  to  fill  the  order. 

The  court  bdd  that  no  contract  had 
bem  created,  chiefiy  because  the  de- 
fendants' letta-  did  not  specify  any 
limit  of  quantity. 

In  Beaupr£  v.  Pacific  ft  Atlantic 
Tdegraph  Co.,  21  Minn.  155,  the  plain- 
tiffs wrote:  "Have  you  any  more  north- 
mstan  meaa  poik7  also  estia  messT 
Telegraph  price  on  receipt  of  this." 
The  refdy  was  telepi4)hed:  "Letter 
received.  No  li^t  meae  here.  EMia 
men  $28.75."  The  plaintiffs  replied 
by  telegraph  "Despatch  received.  Will 
take  two  hundred  extra  mess,  price 
named."  Ibe  court  hdd  tbwe  was 
no  contract." 

In  Johnston  v.  Rogers,  30  Ont.  161^ 
the  defendant  wrote  in  regard  to  sales 
of  fiour:  "We  quote  you  Hungarian 
S5.40  and  strong  Bakers  $5.00,  car 
lots  only."  .  .  .  We  would  suggest 
your  using  the  wire  to  order,  as  prioes 
are  so  raiHdly  advancing  that  they 
may  be  beyond  reach  bdore  a  letter 
would  reach  us."  To  thia  the  plain- 
tiff promptly  replied  by  telegram:  "We 
will  take  2  cars  Hungarian  at  your  of- 
fer of  yesterday."  The  court  held  no 
contract  was  caeated.    In  Cox  v.  Den- 
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This  principle  has  been  carried  to  an  extreme  in  some  cases. 
Where  the  property  to  be  sold  is  accurately  defined  and  an 
amount  stated  as  the  price  in  a  communication  made,  not  by 
general  advertisement,  but  to  one  person  individually,  no 
reasonable  construction  seems  possible  except  that  the  writer 
offers  to  sell  the  property  described  for  the  price  mentioned." 

accept  ooo-beit.  It  ia  tantamount  to 
saying  that  a  party  will  consider,  think 
or  reflect  upon  such  so  offer  if  made. 
llie  words  are  appropriate  to  the  in- 
vitatioD  rathK  than  to  the  proposal 
of  an  offer.  We  conclude  this  is  the 
coDBtiuotion  to  be  placed  upon  the 
telegram  of  Mrs.  Wuren.  The  fol- 
lowing CBsee:  Ashcroft  v.  Butterworth, 
136  Mass.  511,  513,  514;  Martin  t>. 
Northwestern  Fuel  Co.,  22  Fed.  596, 
590;  Stagg  v.  Compton,  SI  Ind.  171, 
175;  Knight  v.  Cooley,  34  Iowa,  218, 
221;  Patton  v.  Araey,  95  Iowa,  861, 
6i  N.  W.  636;  Moulton  d.  Kershaw,  59 
Wis.  316,  18  N.  W.  172,  48  Amer.  Bep. 
516,  519,  are  illustrative."  The  Swin 
Code  of  Obligations  (Art.  7)  provides: 
"Sending  tariffs,  ptioM  currott,  etc., 
does  not  constitute  an  offer  to  oontncL 
Tlie  act  of  exposing  goods  with  the 
price  indicated  is  deemed,  as  a  rule,  on 
offer." 

*>  llus  criticism  is  appUcoble  to 
Harvey  tr.F^M»y  11893),  A.  C.6(^.  llie 
plaintiff  there  tdegraphed  the  de- 
fendant, "Will  you  sell  us  Bumper 
Hall  Pen.  Tde^^pb  lowest  cash  price." 
In  reply  the  defendant  telegraphed, — 
"Lowest  price  for  BumpM-  Hall  Pen, 
£900."  And  the  i^ntiff  again  tele- 
graphed,— "We  agree  to  buy  Bumper 
Hall  Pen  for  £900  asked  by  you. 
Please  send  us  your  title-deed  in  order 
that  we  may  get  early  possesBion." 

The  court  bdd  no  contract  had  been 
made,  saying  that  the  defendant's  tele- 
gram contained  no  agreement  to  sell 
to  the  persons  malting  the  inquiry. 
Such  oonstruction  of  language  ia  cer- 
tainly not  baaed  on  the  natural  infer- 
ence  vrtiich   would   be  drawn    by  a 


ton  (Kane.),  180  Fac.  261,  a  letter 
inquiring  "Do  you  want  to  buy  240 
good  cattle  at  8.25,  must  be  sold  by 
Friday,"  deeoribing  the  cattle  and  add- 
ing, "Phone  me  at  Wichita,  care  Acacia 
Hotel"  was  held  not  an  oSer.  See 
also  Harvey  ■>.  Facey  (1893),  A.  C.  552; 
8chon-Kliii{ptein  Co.  e.  Snow,  43  Colo. 
538,  96  Pac.  1S2;  Talbot  v.  Pettigrew, 
3  Dak.  141,  13  N.  W.  676;  Chunn  v. 
£vanB,  IS  Oa.  App.  67,  82  S.  E.  631; 
Eni^t  V.  Cooley,  34  la.  218;  Patton 
V.  Amey,  96  la.  664,  64  N.  W.  636; 
Smith  a.  Gowdy,  8  AUea,  566;  Ash- 
croft c.  Butterworth,  136  Mass.  611; 
Jamee  v.  Marion  Fruit  Jar  Co.,  69 
Mo.  App.  207;  Schenectady  Stove  Co. 
V.  Holbrook,  101  N.  Y.  45,  4  N.  E.  4; 
Stein-Oray  Drug  Co.  v.  Michelsen 
Drug  Co.,  116  N.  Y.  8upp.  789;  Cher- 
okee Tanning  Extract  Co.  v.  Western 
.Union  ly.  Co.,  143  N.  C.  376,  56  8.  E. 
277,  118  Am.  St.  Rep.  806;  Eckert  v. 
Schoch,  166  Pa.  530,  26  Atl.  654;  Ful- 
ton v.  Upper  Canada  Furniture  Co., 
9  Ont.  App.  21 1 ;  Kin^ome  t>.  Montreal 
Tel.  Co.  Up.  Can.,  18  Q.  B.  60;  Boston 
r.  Toronto  Fruit  Co.,  4  Ont.  L.  R.  20. 
In  Sdlers  v.  Warren,  116  Me.  360, 
102  Atl.  40,  41,  the  court  said  of  the 
ease  before  it:  '"Would  not  consider 
less  than  half,'  ia  not  to  be  Uikea  as  an 
outri^t  offer  to  scU  for  one-half.  In 
lAke  H.  Ocean  City,  62  N.  J.  Iaw,  160, 
162,  41  Atl.  427,  it  is  said  that  oon- 
sider  'means  to  think  with  care  upon 
a  matter.'  To  the  same  effect  is  Hal- 
lock  0.  Lebanon,  216  Pa.  1,  5,  64  Atl. 
362.  See  Crocker  t>.  Trevett,  28  Me. 
271,  274;  Wsaon  v.  Howe,  16  Vt.  S26, 
628,  It  cannot  be  held  that  a  refusal 
to  consider  lees  than  half  is  an  offer  to 
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In  any  event  there  can  be  no  doubt  that  a  poeitive  offer  may 
be  made  even  by  an  advertisement  or  general  notice.*'  Even 
a  catalogue  of  an  institution  of  learning,'*  has  been  held  in 
connection  with  other  circumstances  to  amount  to  an  offer. 
Offers  <rf  reward  have  been  frequently  made  by  means  of  ad- 
veljeement.'*  The  only  general  test  which  can  be  submitted 
as  a  guide  is  the  inquiry  whether  the  facts  show  that  some 
performaDce  was  promised  in  positive  terms  in  return  for  some- 
thing requested. 

Tlie  mere  e3q)eetation  that  a  contract  wiU  be  entered  into  and 

nuonable  poaon  under  the  circum- 


Inanhh  0.  Oowdy,  8  Alhm,  S66,  the 
[4i^ntiff  wrote  inquiring  the  qufmtity 
of  ta^  defendant  had  and  their  price. 
Hie  defendant  replied  "Wehave  about 
a  ton,  and  our  price  is  3J^cta."  Tlie 
plaintiff  thneupon  agreed  to  take  the 
up  but  the  court  bdd  no  offer  hod 
been  made. 

Again,  in  linooln  v.  Erie  Preaernng 
Co.,  132  Maaa.  139,  tiie  plaintiff  fde- 
pKpbtd  to  the  defendant  "Telegraph 
how  nradi  com  you  will  sell,  at  lowest 
caah  price."  The  defendant  replied 
"TlDee  tbouaand  caaee,  one  dollar  fire 
cents,  cfien  one  week."  On  reoeipt  of 
thie  mesBBge^  the  plaintiff  sent  a  tele- 
Snm  "SM  com,  wiU  see  you  to- 
noRow."  Ibe  plaintiff  had  acted 
peerioudy  aa  a  broker  for  the  defendant, 
bnt  had  alao  dealt  with  the  defendant 
M  a  pindpal.  "Hie  court  said:  "The 
'''y™  do  not  ocnitain  any  offer  by 
the  defendant  to  sell  to  the  plain* 
till  ...  the  ddendant  nys  to  the 
jiUntiff  that  it  will  sell  a  certain  quan- 
ti^  of  com,  on  certain  terms,  and 
within  a  certain  time;  but  it  does  not 
n;  that  it  will  sell  to  the  plaintiff." 
Is  Nebraska  Seed  Co.  v.  Harsh,  98 
N*.  88, 153  N.  W.  310,  L.  R.  A.  1915 
F.  821,  a  letter  of  the  defendant  stated 
tbat  he  had  about  1800  buahela  of  mil- 
let wed  of  irtiiclt  he  was  mailing  a  Bani'- 
pie  and  added  "I  want  <2.26  per  cwt. 
fc>  this  seed  f.  o.  b.  Lowell."     "nie 


plaintiff  immediatdy  i^lied:  Sam- 
ple and  letter  received,  accept  your 
offer."  The  court  held  no  contract 
was  created.  On  the  other  band,  where 
in  reply  to  an  inquiry  for  the  price  of 
a  specified  quantity  of  goods  an  answer 
waa  made  stating  the  price,  this  an- 
swer was  pvcsi  the  natural  conatruo- 
tioo  of  an  offer  to  sell  the  goods  to  the 
inquirer  at  that  price,  in  Fairmont 
GHasB  Works  v.  Crunden- Martin  Co., 
106  Ky.  650,  51  S.  W.  19a,  and  in  Cnw- 
seU  tr.  Carieton,  23  N.  Y.  App.  Div. 
366,  48  N.  Y.  Supp.  300. 

"Caiim  V.  CarboUc  Smoke  Ball  Co. 
[1803],  1  Q.  B.  256  (an  advertisaaeut 
that  the  manufacturers  of  certain  catv 
bolic  smoke  balls  would  pay  £50  to 
any  pereon  who  used  tlie  smoke  balb 
as  prescribed  without  success);  Sey^ 
mour  i>.  Armstrong,  62  Kans.  720, 
64  Pac.  612.  (An  advertisanent  poa- 
tively  offering  ca-tain  price  for  all 
eggs  Hhipped  to  the  advertiser.) 
Vigo  Ac.  Sodrty  v.  Brumfi^  102  Ind. 
146,  1  N.  E.  3S2,  62  Am.  Rep.  667; 
Tarbdl  v.  Stevens,  7  Iowa,  163;  An- 
deraon  v.  Public  Schools,  ISS  Mo.  6t, 
27  8.  W.  610,  28  L.  R.  A.  707.  See 
also  Sheperd  t>.  Kain,  5  B.  ft  Aid.  240. 

**  Niedermeyer  v.  Curators  of  Unir 
versity  of  Missouri,  61  Mo.  App.  654; 
Homer  School  v.  Wescott,  124  N.  C. 
518,  32  S.  E.  886. 

"  See,  e.  g.,  Williams  v.  CarwardiiM,  4 
B.  ft  Ad,  621;  Gibbons  t>.  Proctor,  64 
L.  T.  (N.  S.)  594;  Shuey  v.  United 
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that  n^^tiatlons  have  been  made  to  carry  Uiat  e:q>ectati(m 
iD,to  effect,  do  not  constitute  a  contract.*' 

§  28.  Agreements  preliminazy  to  written  c<mtracts. 

Hie  distinction  between  preliminary  negotiations  and  com- 
pleted contracts  is  often  involved  in  cases  where  the  parties 
contemplate  the  execution  of  a  written  agreement.  It  is  every- 
where agreed  to  be  possible  for  parties  to  enter  into  a  binding 
informal  or  oral  agreement  to  execute  a  written  contract.  It  is 
also  everywhere  ^reed  that  if  the  parties  contemplate  a  reduc- 
tion to  writing  of  their  agreement  before  it  can  be  considered 
complete,  there  is  no  contract  until  the  writing  is  signed.  But 
between  these  two  clear  situations,  ambiguous  ones  arise  as  to 
which  there  is  a  difference.  On  the  one  hand  it  has  been  said, 
by  the  New  York  Coxirt  of  Appeals : ' '  Where  all  the  substantial 
terms  of  a  cimtraet  have  been  agreed  on,  and  there  is  nothing 
left  for  future  settlement,  the  fact,  alone,  that  it  was  the  under- 
standii^  that  the  contract  should  be  formally  drawn  up  and 
put  in  writing,  did  not  leave  the  transaction  incomplete  and 
without  binding  force,  in  the  absence  of  a  positive  agreement 
that  it  should  not  be  binding  until  so  reduced  to  writing  asxd 
form^y  executed."  **  And,  on  the  other  hand,  it  has  been 
said  by  the  New  Jersey  Supreme  Court,"  "If  it  appears  that 
the  parties,  althou^  they  have  agreed  on  aH  the  terms  of  th^ 
contract,  mean  to  have  them  reduced  to  writing  and  ^gned 
before  the  bargun  shall  be  considered  as  complete,  neither 
party  will  be  bound  until  that  is  done,  so  long  as  the  contract 
remains  without  any  acts  done  under  it  on  either  side."  ^ 
This  leaves  open  the  question,  how  it  is  to  be  known  that 

StatM,  92  U.  S.  73, 23  L.  Ed.  697;  Loi^  N.  R  1081.    To  the  nme  eBect  me 

ing  V.  BoBton,  7  Mete.  409;  Biggen  v.  CotKaaaon  r.  Foint  Mining  Co.,  1S6 

Owen,  79  Ga.  658,  fi  S.  E.  193;  Wil-  Mo.  App.  7»,  136  8.  W.  988. 

liams  e.  West  Chicago  St.  Ry.  Co.,  191  "  Donnelly  o.  Currie  Haidware  Co., 

111.  610,  61  N.  E.  456,  85  Am.  St.  Rep.  66  N.  J.  L.  388,  49  Atl.  428. 

278.  *  Water  Commissioners  v.   Brown, 

»  Brighton  I^tcking  Co.  v.  Butdtns  32  N.  J.  L.  504,  510,  quoted  with  ap- 

AsBOciation,  211  Mass.  398,  97  N.  E.  provKl  in  IJonnelly  v.  Currie  Hardware 

780.  Co.,  66  N.  J.  L.  388,  49  Atl.  488.  CJ. 

"  THAm  V.  Herter,  73  N.  Y.  App.  McCuUoch  o.  I^ke  &  Ridey  Co.,  91 N. 

Div.  453,  77  N.  Y.  Supp.  300,  sff'd  J.  L.  381,  103  Ati.  1000. 
without  opinion,  175  N.  Y.  480,  67 
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partdeB  who  mean  to  reduce  it  to  writing  mean  that  till  then 
the  contract  shall  not  be  "  considered  as  complete."  Under 
both  these  statements  the  ultimate  question  is  one  of  fact 
as  to  the  intention  of  the  parties,  *•  but  if  the  statement  of 
tiie  New  Jersey  court  means  that  the  mere  fact  that  a  writing 
is  to  be  prepared  amoimts  to  an  expression  of  intention  that 
uotjl  that  b  done  the  parties  shall  not  be  bound,  it  seems  ex- 
trane.  As  has  been  pointed  out  previously,**  the  intention 
to  make  a  l^al  obligation  is  not  necessary  for  the  existence 
of  a  contract  though  an  expressed  intent  that  there  shall  be 
no  I^al  obligation  is  effective  to  prevent  one.  In  the  ab- 
smce  of  such  an  expressed  intent,  mutual  assent,  informally 
^ven,  to  make  an  exchange  of  acts  or  promises  is  sufficient. 
Consequently,  if  such  assent  exists,  to  avoid  the  conclusion 
that  a  contract  has  been  formed  it  must  be  found  as  a  fact 
that  the  parties  impliedly  agreed  that  until  the  writing  was 
executed  they  should  not  be  bound.  The  burden  of  establish- 
ing this  implication  of  fact  is  on  the  one  who  denies  the  exist- 
ence of  a  contract.  The  decisions  although  not  all  perfectly 
consistent,  gener^y  conform  to  this  test.^'    If  the  oral  pre- 


'■Thus,  in  MiKHipfH  ftc  8.  S.  Co. 
■.Swift,  86  Me.  248,268,  29  AU.  1063, 
the  court  Mid:  "Vrota  theee  e^wech 
■on  of  oouTta  And  jurista,  it  ia  quite 
dear  th«t,  after  all,  the  question  is 
mainly  one  of  intention.  If  the  party 
•ou^t  to  be  charged  intended  to  dose 
a  omtiact  prior  to  the  formal  signing 
of  a  written  draft,  or  if  he  signified  such 
an  intention  to  the  oth^  party,  he  will 
be  bound  by  the  contract  actually 
made,  thou^  the  eigning  of  lite  writ- 
tm  draft  be  omitted.  If,  on  the  other 
hand,  such  party  neither  had  nor  sig- 
nified such  an  intention  to  dose  the 
contract  until  it  was  fully  expressed 
in  a  written  instrument  and  attested 
by  agnatureE^  thai  he  will  not  be 
bound  until  the  signatures  ore  affixed. 
Tbb  uprtMOn  ci  the  idea  may  be  at- 
tnqited  in  otbor  words:  if  the  writ- 
ten draft  H  viewed  by  the  parties 
merely  aa  a  ooimauent  memorial,  or 
leend  oi  tbor  pnviouB  contnct,  its 


absence  does  not  a&ect  the  binding 
force  of  the  contract;  if,  however,  it 
is  viewed  aa  the  oonsummation  of  the 
negotiation,  there  ie  no  contisct  until 
the  written  draft  ia  finally  signed." 

»See§2i. 

"  In  the  following  cases  it  was  held 
that  there  was  a  contract,  though  it 
was  apeed  that  a  wnttax  contract 
ahould  be  subeequKitly  prepared: 
Jones  V.  Victoria  Dock  Co.,  2  Q.  B.  D. 
314;  Bonnewell  v.  Jeokins,  8  Ch.  D. 
70,  73;  Bolton  o.  Umbot,  41  Ch.  D. 
295;  Fourchy  v.  Ellis,  140  Fed.  149; 
Jenkins  &  Reynolds  Co.  v.  Alpena 
Portland  Cement  Co.,  147  Fed.  641, 
77  C.  C.  A.  625;  Wehnw  v.  Bauer,  160 
Fed.  240;  Northweetem  Lumber  Co.  v. 
Grays  Harbor,  etc.,  R.  Co.,  208  Fed. 
624;  Whitt«d  v.  Fairfield  Cotton  Mills, 
210  Fed.  725,  128  C.  C.  A.  219;  West 
India  6.  S.  Co.  c.  Chicago  &a.  Co.,  2W 
Fed.  338,  161  C.  C.  A.  346;  Emenra 
t>.  Steveoa  Ooo.  Co.,  95  Ark.  421,  VO, 
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130  a.  W.  611;  fYiedmui  v.  Schleuter, 
106  Aric  SSO,  161  a.  W.  696j  Alexan- 
der-Amberg  v.  Hollifi,  116  Ark.  6S9,  171 
S.  W.  916;  Webber  v.  Smith,  24  Cnl. 
App.  61, 140  Pao.  37;  Mercer  £lec  Mfg. 
Co.  V.  Connecticut  Elec.  Mfg.  Co.,  87 
Conn.  691,  89  Atl.  909;  Bell  t>.  Offutt, 
10  Budi,  632;  HoUerbach  &  May  Co.  v. 
Wilkiiui,  130  Ky.  61,  112  8.  W.  1126; 
Tucker  v.  Sheeran,  166  Ky.  670,  160 
S.  W.  176;  Montague  v.  Weil,  30  La. 
Ann.  60;  Benaan  d.  Rosenberg,  115 
Me.  19, 97  AU.  6;  McConoell  v.  Hamdl 
&  Nicholson  Co.,  181  Mioh.  36d,  149 
N.  W.  1042;  Lamoresux  tt.  Weieman, 
136  Minn.  207,  161  N.  W.  604;  Allen 
V.  Chouteau,  102  Mo.  309, 14  S.  W.  869; 
Qnm  V.  Cole  (Mo.),  24  S.  W.  10S6; 
Hudson  V.  Rodgen,  121  Mo.  App.  16S, 
OS  8.  W.  778;  T.  C.Bottom  Produce  Co. 
0.  Olsai,  188  Mo.  Aj^.  181,  176  S.  W. 
126;  Oale  tr.  J.  Kennard  Ac.  Co.,  182 
Mo.  App.  498,  166  8.  W.  842;  Long 
e.  Needham,  37  Mont.  408, 96 1^.  731 ; 
Wharton  n.  Stoutenburgh,  36  N.  J.  Bq. 
266;  Sandera  v.  Pottlitier  Broa.  Fruit 
Co.,  144  N.  Y.  209,  39  N.  E.  75,  29  L. 
R.  A.  431, 43  Am.  St.  Rep.  757;  Fergu- 
son Contract  Co.  v.  Helderberg  Cement 
Co.,  120  N.  Y.  Supp.  317, 136  App.  Div. 
494;  Peiroe  d.  ComeU,  117  N.  Y.  App. 
Div.  66,  102  N.  Y.  Supp.  102;  Morton 
V.  Witte,  131  N.  Y.  Supp.  777;  Teal 
p.  Templeton,  149  N.  C.  32,  62  8.  E. 
737;  Gooding  v.  Moore,  150  N.  C.  195, 
63  S.  E.  895;  Billing  v.  Wilby,  17S 
N.  C.  571,  96  S.  E.  60;  Blaney  t>.  Hoke, 
14  Ohio  St.  292;  WUliatne  e>.  Burdick, 
63  Or.  41,  126  Fac.  844;  Mockey  o. 
Mackey'8  Adm.,  2fl  Gratt.  168;  l4ige 
t>.  FuUerton  Woolen  Co.,  27  Vt.  486; 
Loewi  t>.  Long,  76  Wash.  480,  136  Pao. 
673;  Lawrence  v.  Milwaukee  &o.  Ry. 
Co.,  84  Wis.  427,  64  N.  W.  797;  Cohn 
0.  Plumer,  88  Wis.  622,  60  N.  W.  1000; 
Jungdorf  v.  little  Rice,  166  Wis.  466, 
146  N.  W.  1092.    See  abo  Gwbw  v. 


Goldstoiii,    9C   Cknm.    226,    102    AtL 
606. 

In  the  follomog  cases  it  was  held 
that  no  contract  eziatcd  until  t^e  ex^ 
cution  of  a  mitten  oontoact,  the  sign- 
ing of  which  was  one  of  the  terms  <A 
a  previous  agreemoit.  lUdgway  ». 
Wharton,  6  H.  L.  C.  238,  264,  268, 
305;  Chiimock  e.  Marchioness  of  £3y, 
4  DeG.  J.  &  S.  638,  646;  Winn  v.  Bull, 
7  Ch.  D.  29;  Von  Batifeldt^Wiiden- 
burg  D.  Alexander,  [1912]  1  Ch.  284; 
Spinney  v.  Downing,  108  Cal.  606,  41 
Pac.  797;  McCrinunon  v.  Brundage,  63 
Fla.  478,  43  So.  431;  Strong  etc,  Co. 
V.  BaaiB,  60  fla.  263,  64  So.  92; 
Seott  V.  Fowler,  227  lU.  104,  81  N.  R 
34;  Lynn  v.  Richardson,  161  la.  284 
130  N.  W.  1097;  Alexandria  BiUianl 
Co.  V.  Miloslowsky,  167  la.  395,  140 
N.  W.  604;  California  Iiw.  Co.  t>. 
Settle,  162  Ey.  82,  172  8.  W.  119; 
Fredericks  t>.  Faanacht,  30  Ia.  Ann. 
117;  Ferre  Canal  Co.  t>.  Bur^,  106 
lA.  309,  30  So.  863;  BarreOi  v.  Wehrli, 
121  Ia.  640,  46  8o.  620;  MinisBpfM 
A«.  S.  8.  Co.  V.  Swift,  86  Me.  248,  29 
Atl.  1063;  Wills  v.  Carpenter,  75  Md. 
80,  26  Atl.  416;  Lyman  v.  Robinson,  14 
Allen,  242;  Sibley  v.  Feltan,  156 
Mass.  273,  31  N.  E.  10;  Houeton  Ao. 
R.  Co.  IT.  Joe.  Joseph  ft  Bros.  Co., 
169  Mo.  App.  174,  162  8.  W.  304;  Mor- 
rill V.  Tehama  Co.,  10  Nev.  126;  Watw 
Commissioners  o.  Brown,  32  N.  J.  L. 
604;  Donnelly  v.  Currie  Hardware  Co., 
66  N,  J.  L.  338,  49  Atl.  428;  Brown  v. 
New  York  Centrsl  R.  R.  Co.,  44  N.  Y. 
79;  Commercial  TeL  Co.  v.  Smith,  47 
Hun,  494;  Nioholls  e.  GraLngw,  7  N.  Y. 
App.  Div.  113,  40  N.  Y.  8upp.  99;  Ai^ 
nold  V.  Rothschild's  Sons  Co.,  37  N.  Y. 
App.  Div.  664,  66  N.  Y.  Supp.  161, 
aSPA  without  opinion  164  N.  Y.  662,  68 
N.  E.  10S5;  Franke  ii.  Hewitt,  66  N.  Y. 
App.  Div.  497,  68  N.  Y.  Bupp.  968; 
Shen?  e.  Froal,  131  N.  Y.  App.  Div. 
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waa  necessary  to  make  tiiebaif^  binding  will  be  ignored.'*  It 
diould  be  observed,  however,  that  frequently  where  the  parties 
contemplate  a  future  writtrai  contract,  it  ia  obvious  from  thrar 
language  or  £rom  the  surrounding  circumstances,  that  oth^ 
matteiB,  as  to  which  no  definite  agreement  has  yet  been 
reached,  are  expected  to  be  provided  for  in  the  writing.  In 
such  a  case  the  oral  agreement  may  be  objectionable  for  indef- 
initeness,"  and  in  any  event  a  positive  intention  is  appar- 
ent that  ihe  bai^;ain  shall  be  ineffectual  until  some  further 
acts.  SometimeB  the  parties  expressly  provide  that  no  obli- 
gatHHi  shall  arise  imtil  the  formal  writing  is  executed.*' 

§  29.  Formation  of  contracts  at  auction. 

As  an  original  question  it  seems  fairly  open  to  argument 
whether  an  auctioneer  by  putting  up  goods  for  sale  makes 
an  offer  which  ripens  into  a  contract  or  sale  when  the  highest 
l»dder  accepts  the  offer ;  or  whether  putting  up  the  goods  for 
sale  is  merely  an  invitation  to  those  present  to  make  offers 
vhich  they  do  by  making  bids,  one  of  which  is  ultimately 
accepted  by  the  fall  of  the  hammer.  Under  the  fonner  view 
each  bid  would  amount  to  an  acceptance  of  the  offer  and 
would  complete  a  contract  or  sale  subject  to  the  condition 
sobeequent  that  no  higher  bid  should  be  made.*^  The  latter 
view,  however,  seems  more  in  accordance  with  the  facts.  The 
auctioneer  may  more  accurately  be  said  to  invite  offers  than 
himself  to  be  an  offeror,  and  the  law  has  adopted  this  doc- 
trine. As  the  bargain  is  incomplete  until  the  hammer  falls,  a 
bidder  may  therefore  retract  his  bid  xmtil  that  time." 

774, 116  N.  Y.  Supp.  234;  Guarantee  "  See  infra,  {  37  8(  aeq. 

OoDsL  Co.  B,  Bickert-Plnlay  Realty  "Such  a  praviaion  is  oommon  in 

Co.,  88  N.  Y.  Miae.  73,  160  N.  Y.  S.  applicaUons   tor   insurance. 

551;  CoDgdon  v.  Daioy,  46  Vt.  478;  ■*  This  view  ia  advocated  in  Lang- 

Bcmeau  ».  Fuller,  96  Va.  4fi,  30  S.  E.  deU'a  Summary  of  Contnota,  S  19. 

4S7;  McDomieU  v.  Coeur  d'Alene  Lum-  ^  Fayne  v.  Caye,  3  T.  R.  148;  Sale 

ber  Co.,  56  Wuh.  496,  106  Flto.  136,  (rf  Goods  Act,  {  68  (2);  Hibernia  Sav- 

Fnoda  H.  LeegM,  Co.  o.  West  Salem  ings  Society  ■>.  Behnke,  121  Cal.  339, 

Ctaning  Co.,  166  Wis.  462,  144  N.  W.  63  Fac.  812;  Mallard  d.  Cuiran,  123 

BBQ;  Giddttiiie  p.  Totanan,  157  Wis.  141,  Ga.  872,  875,  51  S.  E.  712;  McDonald 

147  N.  W.  7.  V.  Green,  6  Hawaii,  32S;  Grot^ikempw 

"T.C.  BottomPtodnoeCo.  p.  Olsen  p.  Achtenneyer,  11  Budi,  222;  Head  ». 

(Mo.  kfp,),  176  S.  W.  126.    See  also  Clark,  88  Ky.  362,  364,  11  S.  W.  203; 

■4r^  {SIE3,  ttd  Jm.  Nebraaka  Loan  Co.  v.  Hamer,  40  Neb. 
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The  same  point  is  involved  in  decimona  turning  on  the 
right  of  the  auctioneer  to  witiidraw  an  article  offered  for  sale. 
As  the  contract  is  not  complete  until  the  hammer  iaUs,  the 
auctioneer  may  withdraw  until  that  time,*^  unices  it  has  been 
advertised  that  the  sale  shaU  be  without  les^^e.  If  such  an 
advertisement  has  been  made,  how  far  it  limits  the  right  of 
the  auctioneer  to  withdraw,  depends  cm  the  principles  con- 
mdered  in  the  foUowiog  section. 

When  a  contract  has  been  completed  the  auctioneer  is  per- 
sonally hable  upon  it,  unless  prior  to  ite  formation  he  dis- 
closed the  principal  for  whom  he  was  acting."  This  is  in 
accordance  with  l^e  general  principles  of  law  govwning  imdis- 
closed  principals.^ 

"In  the  United  States  a  distinction  has  sometimes  been 
made  between  ordinary  private  [sales]  and  judicial  and  ofiScial 
sales,  but  the  only  difference  seems  to  be  that  the  latter  may 
require  the  approval  of  the  court."  "  "It  has  been  held  that 
the  highest  bidder  at  a  judicial  sale  is  entitled  as  a  matter  of 
law  to  the  property,*'  but  the  decided  weight  of  authority  is 


281,  293,  53  N.  W.  696;  E^aher  v.  Sett- 
ler, 23  Pa.  St.  308,  62  Am.  Dec.  335. 
It  is  BO  provided  also  in  the  Garmaa 
BilrgeilichES  Gesetzbuch,  i  ISO. 

Even  aSta  the  fall  of  the  hammer,  if 
the  sale  ia  within  the  bcal  Statute  of 
Frauds,  the  bidder  may  witbdniw  until 
a  memorandum  of  the  sale  is  made. 
See  infra,  i  5S8. 

"  TiUman  v.  Dimman,  114  Ga.  406, 
40  S.  E.  244,  57  L.  R.  A.  784,  88  Am. 
State  Reporia,  28;  Conyollea  o.  Mos^, 
2  Ia.  €04;  Baham  o.  Bach,  13  Ia.  287, 
33  Am.  Dec.  56;  Warehime  v.  Graf,  83 
Md.  08,  34  AU.  354;  Anderaon  v.  Wis- 
consin  Cent.  R.  Co.,  107  Minn.  296, 
120  N.W.  39,  20  L.  R.  A.  (N.  8.)  U33; 
131  Am.  St.  Bep.  462;  McPherson 
Bros.  Company  v.  Okanogan  Co.,  45 
yfaah.  285,  88  Fac.  199;  Holder  t>. 
JackBOD,  11  U.  C.  C.  P.  643.  See  alao 
cases  cited  in  preceding  note.  Aft«r 
the  hammw  has  fallen,  however,  the 
auctioneer  cannot  reopen  the  Bale  to 
accept  a  higher  bid.    Bloflsom  v.  Rail- 


road, 3  Wan.  196,  206,  18  L.  Ed.  43; 

Coker  v.  Dawkins,  20  Ela.  141, 163. 

••  Jones  V.  littledale,  6  A.  ft  E.  4S6; 
Warlow  V.  Harrison,  1  E.  *  E.  295; 
Elison  r.  WulfT,  26  lU.  App.  610; 
Thomas  v.  Eeir,  3  Bush,  619,  96  Am. 
Dec.  262;  SeemuUer  t>.  Fuchs,  61  Md. 
217, 1  Atl.  120,  64  Am.  Rep.  766;  Schdl 
V.  Stephens,  60  Mo.  375;  Meyer  p. 
Redmond,  205  N.  Y.  478,  98  N.  E. 
906,  aff'g  s.  c.  141  N.  Y.  App.  Dir.  123, 
125  N.  Y.  Supp.  1062;  Davie  o.  hyncb, 
1  Tex.  App.  Civ.  Gas.,  S  696. 

X  See  infra,  i  285. 

*■  Anderaon  c  Wisoonain  Central 
R.  Co.,  107  Minn.  296, 120  N.  W.  39, 20 
L.  R  A.  (N.  S.)  1133, 131  Am.  St.  Rep. 
4^,  citlDg  Blossom  t>.  Railroad  Co.,  3 
Wall.  196,  18  L.  Ed.  43. 

*' Anderson  o.  Wisconsin  Central 
R.  Co.,  107  Minn.  296, 120  N.  W.  39, 20 
L.  R.  A.  (N.  S.)  1133,  131  Am.  St, 
Rep.  462,  dting— State  v.  Johnston,  2 
N.  C.  (1  Hayw.)  •293;  MoLeod  p. 
McCaU,  48  N.  C.  ^  Jones  L.)  87; 
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otherwiae.**  ••  Though  the  coiirt  has  power  to  give  or  refuse 
confirmation  to  a  judicial  sale,  there  is,  nevertheless,  a  contract 
fcHmed  by  an  accepted  bid,  and  the  bidder  cannot  withdraw 
after  acceptance.** 

S  30.  Craitracts  preliminary  to  auction  sales. 

Since  it  has  been  held  that  no  contract  for  iJie  sale  of  goods 
is  complete  until  the  hammer  falls,  it  necessarily  follows  that 
even  though  an  auction  sale  has  been  advertised  to  be  without 
reserve,  or  has  been  advertised  to  be  held  under  other  specific 
conditions,  the  auctioneer  may  without  liability  change  those 
conditions  at  any  time  before  the  fall  of  the  hammer,  unless 
Bome  preliminary  contract  can  be  found,  binding  the  auction- 
eer from  the  outset  of  the  sale  to  observe  the  advertised  condi- 
tions of  the  sale.  In  England  it  has  been  decided  that  a  col- 
lateral contract  is  formed  by  the  attendance  of  bidders  at  the 
auctioD;  that  is,  the  auctioneer  is  held  to  offer  to  observe 
Qie  advertised  conditions  (as  to  sell  without  reserve)  in  con- 
eideration  of  the  bidder's  attendance  and  taking  part  in  the 
auction.^*    However  desirable  the  result  reached  by  this 

GSbat  p.  Watts-DeGolyer  Co.,  169  01. 
129,  *8  N.  E.  430,  61  Am.  St.  Rep.  154; 
Uodoa  p.  Moore,  4  Ey.  L.  Bep.  717. 

"Andenon  v.  WisooDBm  Central 
B.  Co,  107  Minn.  296, 120  H.  W.  39, 
20  L  R.  A.  (N.  S.)  1133,  131  Am.  St. 
Bep.  46%  dting  Knox  b.  Spratt,  19  Fla. 
S33;  RogeiB  &  B.  Hardware  Co.  o. 
Cky^uid  Bldg.  Co.,  132  Mo.  442,  31 
L  R.  A.  335,  53  Am.  St.  Rep.  4M,  34 
8.  W.  57;  Davis  v.  McCann,  143  Mo. 
172, 44  8.  W.  795.  See  aleo  Keightley 
*.  Biieh,  3  Gampb.  *S21.  To  the 
■me  fSeet  are  Btate  c.  Quintaid,  80 
F«d.  829^  835  26  C.  C.  A.  165;  Terry 
I.  CDWi  Exec.,  80  Va.  695;  Vi^inia  Fire 
IiK.  Co.  r.  Cottrell,  85  Va.  857,  861,  9 
a  E.  132,  17  Am.  St.  Rep.  108. 

•■  Cunden  i>.  Mayhew,  129  U.  S.  73, 
86,32  L.  Ed.  608,  and  casM  dted;  and  if 
■ftcr  tbe  sale  haa  becoote  landing  on 
&e  pnnbaBer  be  fails  to  cinnplete  it, 
Uiepnqiegrty  may  be  reeold  at  his  risk. 
■1  Tniat  Co.  v.  Baltimore  He- 


dco.  Co.,  120  Md.  450,  87 
AtJ.  947. 

**  Wariow  V.  Harrison,  1  E.  ft  E.  296. 
The  plaintiff  in  UiiB  case  bid  £63  for  a 
borse  at  an  auction  aale  which  was  ad- 
certified  to  be  held  witliout  reserre; 
nevertheleas,  the  owner  bid  more  and 
the  auctdoneer  knocked  the  horae  down 
to  him,  which  in  effect  amounted  to 
withdrawing  it  from  side.  It  waa  held 
that  the  plaintiff  might  recover  against 
the  auctioneer  on  a  theory  that  a  con- 
tract had  been  made  with  tiim  that  the 
Bale  should  be  without  reserve,  llie 
principal  was  not  disclosed  and,  there- 
fore, this  aoIIat«ral  contract  was  with 
the  auctioneer  perBonally.  It  waa  held 
further  that  the  Statute  of  Frauds  did 
not  apply  to  this  collateral  contract 
that  the  sale  should  be  without  reserve. 
In  Mainprioe  v.  Westley,  6  B.  ft  S.  420, 
aimilar  facts  were  involved,  but  the 
auctioneer's  principal  wbb  disoloeed  and 
the  court  held  no  action  would  lie 
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doctrine  may  be,  it  seems  artificial  to  say  that  the  auctioneer 
actually  makes  an  offer  of  the  sort  supposed.**  It  seems 
better  to  reach  the  result  desired  by  statute  thaa  to  strain 
reasoning  so  far  as  has  been  done  in  the  English  decisions. 
In  a  number  of  American  States  it  is  enacted  that  where  an 
auction  sale  is  advertised  to  be  without  reserve  the  auctioneer 
cannot  withdraw  the  goods  from  sale.*  In  the  absence  of 
such  statutes  the  announcement  of  an  aucticm  sale,  and  of 
the  manner  in  which  it  will  be  held,  as  that  the  property  will 
be  sold  without  reserve  to  the  highest  bidder,  seems  merely 
preliminary  to  any  bargain,  and  an  invitation  for  offers  rather 
than  itself  an  offer.  Indeed  the  contrary  view  is  inconsist- 
ent with  the  numerous  deci^ons  holding  that  the  sale  of  the 
property  is  not  complete  until  the  fall  of  the  hammer;  *"  for 


against  the  auctioneer.  Warlow  tr.  Har- 
lison  waa  followed  by  a  dedaion  of  a 
nngle  justice  in  Johnaton  p.  Boyea, 
[1800]  2  Ch.  73.  This  was  an  action 
against  the  auctioneer  for  not  allowing 
the  completion  of  a  sale  of  leal  eetatfi 
which  had  been  knocked  down  at  auc- 
tion to  the  plaintiff.  Completion  of 
the  sale  was  refused  by  the  auctioueo* 
because  of  supposed  insolvency  of  the 
buyer,  and  becsuee  a  check  for  the 
price  was  tendered  instead  of  cash. 
There  wen  printed  conditions  of  sale 
irtuoh  included  a  statement  that  the 
property  would  be  knocked  down  to 
the  highest  biddo'.  The  court  held 
tiie  action  cwuld  be  maintained  and 
thai  though  the  Statute  of  Frauds 
might  prevent  the  direct  enforcement 
of  the  sale,  it  did  not  prevent  enforce- 
mrat  of  the  collateral  contract  to  sell 
to  the  hi^iest  bidder.  See  also  Hams 
V.  Nickeraon,  L.  R.  8  Q.  B.  286;  Spen- 
cer V.  Harding,  L.  R.  fi  C.  P.  561;  Mo- 
Manus  t.  Forteacue,  [1907]  2  K.  B.  1; 
McAlpine  v.  Young,  2  Ch.  Chamb. 
(U.  C.)  85;  O'Connor  v.  Woodard,  6 
Ont.  Pr.  223;  (cp.  Holder  v.  Jackson, 
11  U.  C.  C.  P.  543). 

**0p.    the    diacusBion    and    cases 
stated  tupra,  S  27. 


«  Caiava  Code,  S 1706.  "If  at  a 
sale  by  auction  the  auctioneer,  having 
authority  to  do  so,  publicly  announoee 
that  the  sale  will  be  without  reserva, 
or  makes  any  announcement  equivft- 
loit  thereto,  the  hi^est  bidder,  in 
good  faith,  has  an  absolute  ri^t  to  the 
oomjJetion  of  the  saie  to  him ;  and  upon 
such  a  sale  luds  by  the  seller  or  any 
agent  for  him,  are  void."  "niis  stat- 
ute was  c0[aed  in  Dak.  Civil  Code, 
i  1026,  and  on  the  division  of  Dakota 
re-enacted  in  N.  Dak.  Civil  Code, 
i3993;  S.   Dak.  CivU  Code,    (1345. 

In  the  Uniform  Sales  Act  it  ia  prt>- 
vided— $21  (2);  untU  the  fall  of  the 
hammer  "any  biddo"  may  retract  his 
bid;  and  the  auctioneer  amy  withdraw 
the  goods  from  sale  unless  the  auction 
has  been  announced  to  be  without  re- 
BWe."  llu  states  id  which  this  stat- 
ut«  has  been  enacted  are  enumerated 
infra,  SS06. 

In  regard  to  the  time  of  transfer  of 
title  in  an  auetion  sale^  see  Williston 
on  Sales,  {  206.  In  regard  to  the  ^)- 
plication  of  the  Statute  of  Frauds  to 
such  sales,  see  ir^ra,  S  6S8.  In  regard 
to  the  effect  of  secret  bidding  cm  be- 
half of  the  sdkr,  see  «>tf^,  1 1604. 

'  See  supra,  {  20. 
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if  the  announcement  by  the  auctioneer  that  he  is  to  sell  goods 
without  reserve  amounts  to  an  offer,  uid  the  advertised  terms 
uid  conditions  of  the  sale  are  also  offers  i6  contract,  it  seems 
imposdble  to  dei^  tiiat  the  actual  putting  up  of  the  goods,  a 
much  stronger  act  than  merely  advertising  that  they  are  to 
be  put  up,  is  also  an  aSet." 

§31.  Tenders. 

Often  tenders  (o-  bids  are  advertised  for  either  by  public 
corporations,  municipalities,  counties  or  States,  or  by  private 
corporations.  The  rules  ^veming  such  bidding  are  analo- 
gous to  the  rules  governing  auction  sales.  That  is,  an  adver- 
tisement for  bids  or  tenders  is  not  itself  an  offer  but  the  bid 
or  tender  is  an  offer  which  creates  no  right  until  accepted.** 
Evoi  though  the  charter  of  a  municipality  expressly  requires 
that  a  contract  shall  be  awarded  to  tiie  lowest  bidder,  a  con- 
tract is  not  formed  until  the  lowest  bid  is  in  fact  accepted. 
Thou^  the  municipality  can  make  a  contract  with  no  other 
person  tiian  the  lowest  bidder,  it  need  make  no  contract  with 
him.* 

Often  in  the  formation  of  public  contracts  the  fonnalities 
required  by  law  or  by  the  request  for  bids,  such  as  a  written 
cmtract,"  or  the  furnishing  of  a  bond,"'  indicate  that  even. 
after  acceptance  of  the  bid,  no  contract  is  formed,  until  the 
requisite  formality  has  been  comphed  with.  Except  in  the 
case  of  municipal  or  public  corporations  under  such  disa- 

■  Tliia  fine  of  reasoDing  was  adopted  eat  District,  79  la.  423,  44  N.  W.  696; 

bf  the  MinDcsota  court  whii^  hdd  Edge  Moor  Bridge  Wo^  p.  Coud^ 

Ihit  no  prpliminniy  contract  waa  ore-  of  Briatol,  170  Mass.  628,  49  N.  E. 

ttcd  in  Anderson  n.  Wisconsin  Central  91S. 

L  R. Co.,  107 Minn.  296, 120  N.W. 39,  "State  p.  Nev  Orleana,  4S  Ia.  Ann. 

»  L.  R.  A.  (N.  S.)  1133,  after  a  very  643,  19  So.  690;  Howard  t>.  Induatrial 

tbinii^  examination  of  aU  outhoriUes  School,  78  Me.  230,  3  AtL  657;  Walsh 

bearing  upon  the  question.    See  also  s.  Mayxa  ias.  of  New  Yoik,  J13  N.  Y. 

UePheram    Bros.    Co.    c    Okaoogsn  142,  20  N.  K  826. 

Ccumty,  45  Wash.  285,  88  Fac  199,  "  Edge    Mocv    Bridge    Works    v. 

fi  L  R.  A.  (N.  S.)  748.  County  (tf  Bristol,  170  Maes.  K28,  49 

•Spoicer  D.  Haiding,  L.  H.  6  G.  F.  N.  E.  91& 

ni;  iCngBton-upon-Hull  v.  Fetch,  10  "  Otward  c.  Induatrial  School,  ^ 

Eieli.  610;  Cedar  Rapids  Lumber  Co.  ir.  Me.  230,  3  AtL  667.    See  also  Stand- 

RdkT,  129  Iowa,  332,  105  N.  W.  596,  4  ard   Mnfg.  Co.  r.  Lonbke,   108  IlL 

LB.A.(N.S.)177;We)Ui>.Independ-  App.  630. 
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billties  as  just  suggested,  there  seems  no  reason  to  suppose 
t^t  it  is  not  possible  for  one  seeldi^  tenders  to  make  a  state- 
ment in  such  positive  tenns  that  he  will  accept  the  hif^iest  ten- 
der, that  the  statement  will  amount  to  an  offer  and  ripen  into  a 
contract  with  the  person  thereafter  milking  the  higheet  ten- 
der." 

§  32.  General  otters. 

Though  offers  are  ordinarily  made  to  specific  persons, 
it  is  poselble  to  make  offers  to  any  one,  or  to  every  one,  who 
may  perform  a  specified  act  or  make  a  specified  promise.  The 
commonest  illustration  of  such  offers  is  furnished  by  offers 
of  reward  for  tiie  apprehension  or  conviction  of  criminals.'* 
General  offers  are  usually  to  be  construed  as  addressed  to 
the  first  person  who  may  perform  the  act  requested,''  but  it 
is  possible  to  make  an  offer  of  reward  to  every  one  who  may 
do  the  act  requested.  Thus  in  a  well-known  English  case  " 
the  offer  in  question  was  to  pay  £100  reward  to  any  one 
who  should  contract  influenza  after  using  one  of  the  defendant's 
smoke  balls  three  times  daily  for  two  weeks."  Though  the 
point  was  not  involved  in  the  case,  it  would  seem  that  the 
offer  was  susceptible  of  acceptance  by  more  than  one  person. 

A  letter  of  credit  also  may  be  a  gen^^l  offer  addressed  to  any 
one  who  will  advance  money  upon  the  faith  of  it.**   Sometimes 

"In  So.  Hetton  Cbal  Co.  v.  Haa-  "See  iitfro,  S74. 

weU,  etc.,  Coal  Co.  [1898],  1  Ch.  466,  a  ••  CarliU  v.  Carbolic  ftnolce  Ball  Co. 

liquidator  who  was  offering  ooal  prop-  11892],  2  Q.  B.  484;  11893)  1  Q.  B,  256. 

erty  for  eale  wrote — "The  hi^eet  net  **  Similarly  in  Stollery  c.  Maakelyne, 

money  tender  I  receive  (all  other  thiogB  15  T.  L.  Rep.  79,  there  was  an  offer  by 

being   equal    and    eatjafaotory),    that  a  conjurer  of  £500  to  any  one  oould 

tender  I  will  at  once  accept."    He  Ian-  imitate  his  trick.    It  may  be  suppoeed 

guage  of  the  court  seems  to  indicate  that  this  offer  could  have  been  ao- 

the  opinion  that  the  liquidator  would  cepted  by  more  than  one  person. 

have  been  bound  to  accept  a  tends"  **  Ex  parte  Asiatic  Banking  Gorpota- 

coming  mthia  this  description.    The  tion,  L.  R.  2  Ch.  App.  391;  Poeey  v. 

tender  in  question,  however,  which  was  Denver  Nat.  Bank,  7  Col.  App.  108,  42 

"of  such  a  sum  as  will  exeeed  by  £200  Pac.  684. 

the  amount  offered  by  aikother  bidder,"  In  the  latter  case  a  letter  stating  "if 

the  amount  of  whose  bid  was  unknown,  you  are  still  there  and  need  the  money 

was  not  a  tender  within  the  meaning  you  can  make  a  draft  on  me  for  $500 

of   the   liquidator's  proposal.  and  I  will  pay  it,"  was  held  to  amount 

"  See  illustration  of  sueh  offers  in-  to  an  offer  which  might  be  acc^ted  by 

fris,  §  33.  a  bank  cashing  such  a  draft    A  aim- 
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vempap&s  iM&  a  prize  to  one  who  shall  receive  the  most 
rotes,  written  on  coupons  cut  from  copies  of  the  newspaper. 
Wben  the  votes  have  been  cast  a  contract  is  formed  with  those 
who  cast  votes  fw  the  winning  candidate  for  the  benefit  of  that 
candidate.^  A  similar  principle  has  been  appUed  to  entries  in 
races  or  otiier  competitions.*"  In  the  case  of  the  Satanita  "  it 
was  held  that  the  owner  of  the  yacht  Satanita  had  entered  into 
a  contract  with  the  owner  of  the  yacht  Valkyrie  to  pay  all  dam- 
age which  might  be  caused  by  infringement  of  the  rules.  The 
entry  of  the  Satanita  by  her  owner  for  the  regatta  contained 
tiiis  clause :  "  I  undertake  that,  while  sailing  under  this  entry,  I 
will  obey  and  be  boimd  by  the  sailing  rules  of  the  Yacht  Rac- 
ing Association  and  the  by-laws  of  the  club. ' '  Among  the  rules 
was  the  following:  "  Rule  24:  ...  If  a  yacht,  in  consequence 
dherneglectof  any  of  these  rules,  shall  foul  another  yacht  .  .  . 
she  fihall  forfeit  all  claim  to  the  prize,  and  shall  pay  all  dam- 
ages." It  was  the  conclusion  of  the  court  that  the  entry  con- 
stituted a  general  offer  to  all  other  contestants,  which  had 
been  accepted  by  theoL  The  case  at  least 'shows  the  pos- 
tdbility  of  such  a  general  offer.  Had  the  entry  been  addr^sed 
to  the  other  contestants,  there  could  have  been  no  doubt  of 
the  correctness  of  the  decision.  Upon  the  actual  facts  It 
would  seem  rath^  that  there  was  a  promise  to  the  regatta 
committee  to  whom  the  entry  was  addressed.  This  promise 
vas  doubtless  for  the  benefit  of  the  other  contestants,  but 
does  not  seem,  when  fairly  construed,  to  contemplate  an 
agreement  with  them.'^  The  relation  of  the  parties  to  the 
transaction  seems  similar  to  the  relation  between  a  club  and 
its  members  with  reference  to  its  by-laws;  which  are  "in 

ihi  dednoD  is  Oil  Wdl  Suppl;  Co.  v.  **  It  is  suggested  by  Sir  FVed«ick 

UacMmphy,  119  Minn.  000, 138  N.  W.  PoUock,  Contracts  (8th  ed.),  page  27, 

784.  that  "the  secretary  of  the  club  who  re- 

■  MiOsBpa  r.  UriMUi,  116  Ark.  90, 171  ceives  the  entries  nmy  be  regarded  as 

8.  W.  1198;  Smeod  v.  Stearns,  173  la.  an  agent  to  receive  .  .  .  the  offer,"  but, 

174,  IfiS  N.  W.  307.    See  alao  Weiu  as  is  stated  on  the  same  page,  the  seo- 

t.  Moe,  (Iowa,)  172  N.  W.  939.  retary  is  not  "in  any  ordinary  sense" 

"Petas  f.  Agricultural  Soc.,  3  N.  an  agent.    He  is,  in  ehort,  just  as  much 


k.  Eq.  127.  and  just  as  littb  an  agent  as  any  prom- 

'\  [189S]  P.  D.  248,  aff'd  sub  nom.  isee  wbo  receives  a  promise  for  the  sole 

Chite  V.  Dunnven,  [1897)  App.  Cas.  benefit  of  a  third  person.    See  infra, 

SB.  {352. 
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effect  a  contract  between  the  different  members  and  the 
corporation."  " 

§  32a.  Obligations  Imposed  by  law  without  assent  distin- 
guished. 

The  advertised  time-table  of  a  raih-oad  has  been  held  part 
of  a  general  offer  which  becomes  binding  when  accepted 
by  the  purchase  of  a  ticket.'*  It  seems  difi5cult,  however, 
to  regard  such  an  adv^lJsement  as  an  offer.  There  is  oer- 
tamly  less  reason  to  r^;ard  it  as  such  than  an  ordinary  adver- 
tisement of  goods  for  sale.**  The  obligation  of  the  nulroad 
to  conform  to  its  time-table  seems  rather  due  to  its  obligations 
as  a  public  service  corporation,  irrespective  of  contract,  than 
to  an  obligation  voluntarily  assumed.  There  is  no  doubt  that 
the  carrier  must  run  its  trains  in  conformity  with  published 
time-tables  so  far  as  drcmnstances  will  permit."  But  a  rail- 
road company  is  excused  from  liabihty  if  any  cause  beyond 
its  control  makes  it  impossible  or  unreasonably  difficult  to  keep 
to  the  published  time.*^  If,  in  fact,  the  time-table  were  an 
offer  which  created  a  contract  with  a  passenger,  the  carrier 
would  not  thus  be  excused.*^   A  clearer  case  of  the  confusion 


•>  Boston  Chib  o.  FOttra,  212  Mms. 
23,  20,  98  N.  E.  614.  ThereTore  the 
reeigiutioii  of  a  member  in  order  to 
free  him  from  liatulity  for  future  dues, 
must  comply  with  the  tenuB  td  the  by- 
Ian  providing  for  withdrawal.  Ibid. 
See  also  Finch  v.  Oake  [1896],  1  Ch.  409; 
People  e.  New  York  Motor  Boat  Chib, 
129  N.  Y.  8uiq>.  366,  70  N.  Y.  Mno. 
603. 

**  Denton  v.  Great  Northern  Ry., 
8  £.  ft  B.  860;  Sean  v.  Eaetem  R.  R. 
Co.,  14  AOm,  433,  92  Am.  Deo.  780; 
Coleman  v.  Railroad,  138  N.  C.  361, 
JSO  S.  E.  690. 

**  See  aupra,  i  27. 

"See  cases  dted  in  the  preceding 
and  followitig  notes.  Also  SaTaunah, 
eto.,  R.  R.  Co.  B.  Bonaud,  68  Ga.  180; 
Weed  t>.  Panama  R.  R.,  17  N.  Y.  362, 
72  Am.  Deo.  474;  Van  Camp  o.  RaU- 
toad  Co.,  137  Mich.  467.  100  N.  W. 


771;  Geer  v.  Miohigan  Central  R.  K. 
Co.,  142  Mich.  SU,  106  N.  W.  72. 

"Ohio  ft  M.  Ry.  Co.  c.  Allendo-, 
69  111.  App.  620;  Wilsey  e.  R.  R.  Co., 
83  Ky.  Sll;  McClaiy  v.  Sioux  Cit? 
R.  R.  Co.,  3  Neb.  44, 19  Am.  Rep.  631; 
Gordon  ».  Manchester  ft  L.  R.  R.  Co., 
£2  N.  H.  £96;  Houston  R.  R.  e.  Rogers, 
16  Tex.  Civ.  Aj^.  10,  40  S.  W.  201; 
International  ft  G.  N.  R.  R.  Co.  o. 
Harder,  36  Tex.  Cir.  J^.  ISl,  81 


"Even  the  decinoits  which  assert 
that  the  time-table  is  an  OSS',  agree 
that  the  railroad  is  not  liable  if  with- 
out its  foult  it  cannot  oonform  to  the 
schedule.  "The  printed  schedule  is  an 
offer  which  was  accepted  by  the  plain- 
tiff when  he  asked  for  a  tioket,  and  bo 
had  a  legal  right  to  be  transported  by 
the  first  train  stopfang  at  Hariisburg. 
If  the  tiain  airiTea  after  schedule  time 
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(rf  a  cfmtractual  obligation  with  one  imposed  by  law  irrespec- 
tive of  contract,  may  be  foimd  in  a  recent  English  decidon," 
where  the  defendants,  who  were  newspaper  proprietors,  ad- 
vertised that  they  would  answer  inquiries  from  readers  who 
dedred  financial  advice.  The  plaintiff,  a  reader  of  the  paper, 
thereupon  wrote  requesting  the  name  of  a  good  stock  broker. 
The  d^endants  n^^gently,  but  honestly,  gave  the  name  of 
me  who  was  not  a  member  of  the  stock  exchange,  and  who 
was  an  undischarged  bankrupt.  In  consequence  of  this  advice 
the  pTftintiff  lost  money.  It  was  held  that  the  defendants 
had  contracted  to  use  reasonable  care  in  answering  inquiries. 
Ihat  the  defendants  should  be  liable  in  such  a  case  in  an  action 
<rf  tort  for  negl^ence  seems  probable,  but  it  is  impossible 
to  find  the  elements  of  a  contract.  The  plaintiff  was  not 
asked  to  funush  consideration,  and  in  fact  gave  none.  The 
Btatcanent  of  the  defendants  that  they  would  answer  inquiries 
(u  financial  subjects  was  obviously  not  made  as  an  offer  to 
omtjact." 

§  33.  An  offer  must  be  communicated;  rewards. 

In  the  nature  of  the  case  it  is  impossible  for  an  offeree  ac- 
tually to  assent  to  an  offer  unless  he  knows  of  its  existence. 
A  simple  contract  when  not  based  on  actual  consent  at  least 
requires  what  the  parties  are  justified  in  regarding  as  such. 
There  can  be  obviously  no  real  assent  until  the  offer  has  been 
ccHiununicated;  and  unless  an  act  done  or  language  spoken 
1^  the  offeree  in  ^orance  of  the  offer,  was  of  a  character 
which  a  reasonable  person  in  bis  position  ought  to  have  known 

v  nameg  cmmection,  or  delirers  a  pas-  stsnoeB  when   impoanbility  ia  a  de- 

aenger  at  hk  deetLnation  after  the  fense  are  tiHrrowly  limited.    See  ir^ra, 

Khedale   time,    uoleee   the   delay   is  f  1935. 

eused  by  IM  fault  of  the  carrier,  the         '■  De  Ia  Bere  ■>.  Pearson  (1007),  1 

pwnger  haa  a  right  to  recover  oom-  E.  B.  483,  aff'd  in  (1908)  1  K.  B.  280. 
pcuaticHi  for  hia  loee  of  time  and  actual         ^  Hie  oaae  is  criticised  on  this  ground 

oqienae."    Cokanan  e.  Kailroad  Co.,  in  23  L.  Quarterly  Ber.   133.     The 

138  N.  C.  351,  351,  50  8.  £.  690.  English  courts  by  unduly  narrowing 

K  it  woe  tnie  that  the  [Minted  sched-  the  bouudBries  of  liabiUty  in  tort  seem 

nle  mi  aa  offer,  there  would  be  oo  to  have  been  driven  to  extend  imwar- 

confitiaii  impliwl  in  the  offer  that  de-  nntably  the  province  of  contract.   See 

hy  caiwd  l^  no  fault  ol  the  carrier  an   article  on    liability   for   Honeet 

itioold  be  an  exooae.    Sudi  conditions  Misrq>resentation,  24  Hut.  L.  Rev. 

ae  not  inqilied  ia  lOtl  cffos.   The  in-  416. 


(ibvGoOt^lc 


48 


WILLIBTON   ON   CONTRACTS 


was  calculated  to  deceive,  there  is  nothing  which  the  other 
party  is  justified  in  r^arding  as  assent,  and  it  may  be  shown 
that  the  act  done,  or  language  used,  did  not  really  mean  as- 
sent.^' This  seems  clear  upon  principle,  but  in  one  class  of 
cases,  especially,  there  are  a  number  of  decisions  which  dis- 
regard the  rule.  Where  an  offer  of  reward  has  been  published, 
one  who  performs  the  offer  requested  in  ignorance  of  the  exist- 
ence of  ^e  offer,  has  been  held  entitled  in  some  jurisdictions 
to  recover  the  promised  reward." 

Doubtless  the  reason  for  these  deciaons  is  the  feeling  of 
the  court  that  the  defendant  has  received  the  benefit  for  which 
he  asked,  and  for  which  he  expected  to  pay,  and  therefore 
that  he  should  be  required  to  pay.  It  is  imposdble,  however, 
to  find  a  contract  in  any  proper  sense  of  that  word  in  such 
a  case.  If  it  is  clear  the  offeror  intended  to  pay  for  the  service, 
it  is  equally  cerUiin  that  the  person  rendering  the  service 
performed  it  voluntarily  and  not  in  return  for  a  promise  to 
pay.  If  one  person  expects  to  buy,  and  the  other  to  ^ve, 
there  can  hardly  be  found  mutual  assent.  These  views  are 
supported  by  the  great  weight  of  authority,  and  generally 
a  plaintiff  in  the  sort  of  case  under  discus^on  is  not  allowed 
to  recover."    The  view  that  unless  there  is  some  estoppel 

L.  Bep.  646,  37  S.  W.  576;  Susaell  t>. 
Stewwt,  44  Vt.  170.  See  &lso  Drum- 
mond  V.  United  States,  35  Ct.  Claims, 
3S6.  A  distinction  may  be  taken  where 
the  ri^t  to  a  rew&rd  is  baaed  upon  & 
statute.  It  is  of  oouree  poeaible  for  a 
statute  ta  provide  for  a  reward  to  one 
who  does  a  certain  act  whether  he  did 
it  in  eicpectation  of  the  reward  or  not. 
See  Taft  v.  Hyatt,  (Kana.,  1919),  180 
Pac.  213;  Broadnax  v.  Ledbetter,  100 
Tei.  375,  99  S.  W.  1111,  9  L.  it  A. 
(N.  S.)  1057;  Choioe  v.  Dallas  (Teix. 
Qv.  AppO,  210  S.  W.  753. 

"MorreU  f.  Quarlee,  35  Ala.  544, 
550;  Hewitt  i>.  Andereon,  56  C&i.  476, 
38  Am.  Rep.  65;  Wilson  b.  Stump,  103 
Cal.  255,  37  Fac.  151;  Wiiliams  n. 
West  Chicago  St.  Ry.  Co.,  191  III.  610, 
61  N.  E.  456,  85  Am.  St.  Rep.  278; 
Taft  V.  Hyatt,  (Eans.,  1919},  180  Pac 


Rowntree  I1894I, 
A.  C.  217;  The  Majestic,  166  U.  S. 
375, 41  L.  Ed.  1039;  Saundera  a.  South- 
em  Ry.  Co.,  128  Fed.  15,  62  C.  C.  A. 
523;  Maloue  v.  Boston  &  Worceeter 
R.  R.,  12  Gray,  388,  74  Am.  Dec.  598; 
Martin  v.  Central  R.  R.,  121  N.  Y.  App. 
Div.  652,  106  N.  Y.  Supp.  226;  Black 
ti.  Atlantic  Coast  line  R.  Co.,  82  S.  C. 
478,  64  S.  E.  418.  See  also  Robertson 
V.  Rowell,  168  Maw.  94,  97,  32  N.  E. 
898,  36  Am.  St.  Rep.  466. 

"  Williams  f .  Carwardine,  4  B.  & 
Ad  621;  Gibbons  c.  Proctor,  64  L.  T. 
<N.  S.)  594;  Eagle  v.  Smith,  4  Houst. 
293;  Dawkins  c.  Sappington,  26  Ind. 
199;  SuUiTOn  v.  PhiUipe,  178  Ind.  164, 
98  N.  E.  868;  Ererman  v.  Hyman,  26 
Ind.  App.  165,  28  N.  E.  1022;  Auditor 
tr.  BaUard,  9  Bush,  572,  15  Am.  Rep. 
728;  Coffey  v.  Commonwealth,  18  Ky. 
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to  deny  communication,  nothing  can  properly  be  called  an 
<0er  which  has  not  been  communicated,  is  supported,  more- 
over, not  simply  by  the  bulk  of  American  cases  on  rewards 
which  have  been  referred  to  above,  but  also  by  decisions  which 
hold  that  an  off^  cannot  be  supplemented  by  a  subsequent 
letter  of  the  offeror  which  had  be^  sent  but  not  recdved  by 
the  acceptor  at  the  time  when  he  gave  his  acceptance.'* 

$  SSa.  The  whole  conslderatloa  most  be  {^ven  after  knmri- 
edge  of  the  offer. 
It  is  essential  on  principle  also  that  the  offeree  shall  know 
trf  the  existence  of  the  offer,  not  only  before  he  has  complete^ 
performed  the  consideration  requested,  but  before  he  has 
performed  any  part  of  it;  otherwise  the  consideration  requested 
is  not  ^ven  as  a  whole  in  exchange  for  the  offer."  The  contrary 
has  been  held  in  several  cases  '*  where  the  plaintiff  was  al- 
lowed to  recover  a  reward  offered  for  tiie  apprehension  of  a 
criminal  though  he  had  not  acquired  knowledge  of  the  reward 
until  after  part  of  the  requested  services  had  been  rendered, 

e.  Marion  Fruit  Jar  Co.,  69  Mo.  App. 
207.  See  also  Hairia  o.  Soott,  67  N.  H. 
437,  32  Atl.  770,  and  supm,  f  23.  Cp. 
Maetier'a  Adm.  v.  Frith,  fl  Wend.  IfO, 
21  Am.  Dec.  282.  See  aim  Cox  p.  1^, 
6  B.  &  Aid.  474,  where  it  was  hdd  that 
a  drawee  who  had  writt«i  his  accept- 
ance upon  the  draft  was  entitled  to  can- 
ed the  acceptance  prior  to  the  redeliv- 
ery of  the  draft  to  the  bolder  and  prior 
to  any  oommunication  to  him  of  tJie 


213;  Ban  v.  Newton,  7  Cuah.  50Q;  Foi^ 
■ytlw  V.  Mrnnane,  113  Minn.  181,  129 
N.  W.  134;  Smith  o.  Vamm  County, 
188  Mo.  501,  87  N.  W.  949,  70  L.  R.  A. 
SO;  <Cy.  Hofflard  v.  Dickerson,  180  Mo. 
App.  70,  165  S.  W.  1136);  Furman  v. 
Ptoke,  21  N.  J.  L.  310;  Mayor  of  Ho- 
boken  p.  Btuley,  36  N.  J.  L.  490;  Mtch 
•.  Snedaker,  38  N.  Y.  248,  97  Am.  Deo. 
791;  Howluxi  ».  Lounda,  51  N.  Y.  604, 
10  Am.  B^.  6Si;  Vitty  t>.  Eley,  fil 
N.  Y.  Am>.  D.  44,  64  N.  Y.  Supp. 
ZSn;  Sbddoa  v.  Geoige,  132  N.  Y. 
App.  D.  470,  IIS  N.  Y.  S.  969; 
RnbensteiD  tr.  Frost,  116  N.  Y.  Supp. 
681;  Coueh  t>.  State,  14  N.  Dak.  361, 
108  N.  W.  942;  Stamper  p.  Temple,  6 
Hnmpb.  113,  44  Am.  Dec  296;  Brood- 
nax  9.  Ledbetter,  100  Tex.  375,  99 
B.  W.  1111,  9  L.  R.  A.  (N.  S.)  1057; 
Tofain  p.  McComb  (Tex.  Civ.  App.), 
158  a  W.  237;  CaKMce  tr.  Dallas  iTex. 
Civ.  A;^.),  210  S.  W.  753. 

'•llmi  p.  Ho&un,  29  L.  T.  (N.  S.) 
371,  Btoted  •>q»,  { 23,  n.  7;  Jam«a 


"  lIuH  was  BO  hdd  in  WillianiB  p. 
West  Chicago  Street  Ry.  Co.,  191  III. 
610,  61  N.  E.  466, 85  Am.  St.  Rep.  278, 
where  it  was  held  Uiat  the  plaintiff 
was  not  Kititled  to  a  reward  beoauae, 
among  otho"  reasouB,  the  services  wwe 
largely  thou^  not  entirely  rendered 
before  tJie  plaintiff  knew  of  the  reward. 

*  Coffey  p.  Commonwealth,  18  Ey. 
L.  Bep.  646,  37  S.  W.  675;  Smith  v. 
Vernon  County,  108  Mo.  501,  87  8.  W. 
949,  70  L.  R  A.  59;  Boggard  p.  Dick- 
ersiH>,  180  Mo.  App.  70,  IBS  S.  W.  1136. 
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but  knew  of  ihe  offered  reward  and  intended  to  clum  it  be- 
fore the  omnpletion  of  the  requested  services.  But  a  con- 
sideration of  supposititious  cases  involving  the  same  prin- 
ciple shows  tiiat  such  a  result  cannot  be  supported.  If  E 
makes  E  a  Christmas  present  of  S20  in  ignorance  of  the  fact 
that  R  has  offered  to  give  a  set  of  books  to  any  one  who  will 
give  him  $25,  he  surely  cannot  by  pyiag  the  remaining  S5 
after  Christmas,  when  he  has  learned  of  the  offer,  and  intends 
to  accept  it,  entitle  himself  to  the  reward. 

It  must  be  borne  in  mind,  however,  that  the  fact  that  the 
offeree  has  made  preparation  for  the  performance  which  is 
requested,  will  not  debar  him  from  accepting  the  offer  later 
by  doing  the  requested  act.  Thus  if  a  reward  is  offered  for 
the  apprehension  of  a  criminal  and  the  plaintiff,  before  knowl- 
edge of  the  reward,  has  gone  to  great  labor  in  detecting  the 
criminal,  and  learning  his  whereabouts,  and  is  about  to  appre- 
hend him,  he  may  entitle  himself  to  the  reward  by  making 
the  actual  apprehension  after  the  offer  comes  to  his  knowledge. 

§  34.  An  offer  by  mail  must  be  received. 

It  was  laid  down  in  the  leading  case  of  Adams  v.  Lindsell," 
that  the  offerors  must  be  r^arded  "As  m^di^  dtu'ing  every 
instant  of  the  time  their  letter  was  travellii^  the  same  identi- 
cal offer  to  the  plaintiffs."  And  this  statement  has  been  often 
repeated.  If  it  is  to  be  taken  literally,  it  would  follow  that 
a  complete  offer  is  made  at  the  instant  that  a  letter  containii^ 
it  is  mailed,  li  this  merely  means  that  the  offerer  has  then 
completed  the  only  act  or  manifestation  of  assent  he  is  called 
upon  to  make,  no  fault  can  be  found  with  the  statement;  but 
if  it  is  meant  that  the  letter  becomes  an  offer  capable  of  ripen- 
ing into  a  contract  without  reference  to  the  offeree's  knowledge 
of  the  existence  of  the  offer,  the  statement  is  at  variance  with 
ftmdamental  theories  of  contract.  Yet  the  Bngliah  couri 
not  only  in  cases  of  reward  '^  but  in  other  connections  has 
gone  to  this  extreme.^'    The  truth  of  the  matter  has  been 

"  I  B.  &  Aid.  681.  an  offer  to  buy  goods  was  mailed  in 

"  See  supra,  i  33,  n,  72.  London  to  the  plaintiff  in  Surrey.    No 

"  Taylor  v.  Jones,  1  C.  P.  D.  87  letter  was  sent  accepting  the  offer,  but 

(C  A.)    In  this  case  a  lettex  containing  the  goods  requested  were  takoi  by  a 
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expressed  by  lindley,  J. :  "a  letter  is  a  continuing  offer  or  ord«, 
or  statement  by  the  sender  which  takes  ^ect  in  the  place 
where  the  person  to  whom  it  is  sent  receives  it."*" 

S  35.  N^Iigent  lytpearance  of  assent  may  bind  the  parties 
Qiough  the  actual  offer  not  communicated. 

Throughout  the  formation  of  contracts  it  is  to  be  observed 
that  not  assent,  but  what  the  other  party  is  justified  as  re- 
gwding  as  assent,  is  essential.  Accordingly  if  an  offeree  in 
ignorance  of  the  terms  of  an  offer  so  acts  or  expresses  himself 
as  to  justify  the  other  party  in  inferrii^  assent,  and  this 
action  or  expression  was  of  such  a  character  that  a  reasonable 
man  in  the  posdtion  of  the  offeree  should  have  known  it  was ' 
calculated  to  deceive  the  offeror  into  the  belief  that  his  offer 
had  been  accepted,  a  contract  will  be  formed  in  spite  of  the 
offeree's  ^orance  of  the  terms  of  the  offer.  The  commonest 
iOustration  of  this  principle  is  where  one  who  is  ignorant  of 
the  language  in  which  a  document  is  written,"'  or  who  Is  il- 
literate executes,  under  a  mistake  as  to  its  contents,  a  writ- 
ing proposed  as  a  contract.  He  is  boimd,  if  he  did  not  require 
the  document  to  be  read  to  him*'  and  much  more  if  the  signer 


terrsnt  ol  tbe  plaintiff  and  d^vered 
to  tbe  ckfrndant  in  Londoa.  Action 
was  brou^t  in  the  M&jror's  Court  in 
LradoD,  tbe  jurisdidioD  of  which  ia 
eonfiiKd  to  cauaee  of  nctioD  aiiaiiig 
vkdj  vitbin  the  City.  It  was  con* 
ceded  that  this  Hmittition  of  jurisdio- 
ftn  reqidred  both  the  offer  and  the 
■oeqtaiioe  to  have  bem  made  in  the 
dtj.  Ibe  court  upbdd  tbe  jurisdio- 
lioa,  hcddiog  that  the  order  was  given 
when  the  letter  oontaining  it  waa 
poated.  See  aleo  Reg.  n.  HolmM,  12 
Q.  B.  D.  23;  Hollaiid  t>.  Bennett  11902], 
1K.B.867(C.A.).  Cp.£dmundaoni>. 
Bolder,  [1905]  2  Ch.  320;  Burton  p. 
United  States,  202  U.  S.  344,  386,  fiO 
L  Bd.  1057;  Conunonwealth  Ina.  Co. 
>.  Knabe,  171  Maa.  265,  60  N.  E.  SIS; 
Ftny  V.  Mt.  Hope  Iron  Co.,  15  R.  I. 
38(^  S  AtL  632,  2  Am.  St.  Rep.  902. 
In  the  three  cwea  last  dted  it  was  hdd 
made  in  the  place 


from  which  an  aooeptsnoe  was  di^ 
patched,  thou^  Uie  offer  had  beco 
sent  from  another  State.  In  the  first 
of  theae  caaw  it  was  held  that  where 
the  making  of  such  a  oontraot  was  a 
crime  on  the  part  of  the  offeror,  tbe 
tdooe  of  the  acceptance  was  the  place 
wfacse  the  crime  was  committed  by  tbe 
offeree. 

•>  Bomett  D.  Coagriff,  38  L  T.  Rep. 
(N.  S.)  177.  See  aba  Hanis  c  Soolit, 
67  N.  H.  437,  32  AU.  770. 

M  Conatanttne  v.  McDonald,  26  Ida. 
342,  137  Pac.  531. 

"Stem  ti.  Moneywei^t  Scale  Co., 
^  App.  Dist.  Col.  162;  Shulman  t>. 
Moeer,  284  CI.  134,  119  N.  K  936; 
Robinson  v.  Glass,  94  Ind.  211;  Roach 
0.  Karr,  18  Kans.  ^9,  26  Am.  R«p.  78S; 
Leddy  v.  Barney,  139  Maaa.  394,  2 
N.  E.  107;  Moretad  v.  Atchison,  Ac 
Ry.  Co.,  23  N.  Mex.  663,  170  Pao.  886; 
Dewitt,  2  Johna.  404; 
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of  a  writiog  Is  not  illiterate,  "it  will  not  do  fcff  him  to  enter 
into  a  contract  and  when  called  upon  to  atnde  by  its  conditions, 
say  that  he  did  not  read  it  when  he  signed  it,  or  did  not  know 
what  it  contained."  "    This  principle  is  not  carried  so  far, 

Medidne  Co.  t>.  Hyman,  117  Oa.  S61, 
45  8.  E.  238;  Newsome  tr.  Hairell,  146 
Qa.  139,  90  S.  E.  855;  Black  v.  Wabash, 


Bauer  V.  Roth,  4  Rawle,  83,  M;  WeUer's 
Appeal,  103  Pa.  St.  6M.  Id  ShoicB- 
Mueller  Co.  v.  Lonning,  159  la.  96,  140 
N.  W.  197,  it  woa  held  to  be  a  question 
of  fact  under  all  the  drcumstanoee  <^ 
the  case  whetho-  the  signer  was  neg- 
ligent. See  abo  Miller  n.  Spokane  In- 
ternat.  K.  Co.,  82  Waah.  170,  143  Pao. 
981. 

»  Upton  t>.  Tribiloock,  91  U.  S.  46, 
50,  23  L.  £d.  203;  Huard  ■>.  Giiswold, 
21  Fed.  178;  Stuti  v.  Handley,  41  Fed. 
531,  534;  TraveUera'  Ins.  Co.  v.  Hen- 
derson, 60  Fed.  762,  768,  16  C.  C.  A. 
390;  LunJ^  v.  Railway  Co.,  76  Fed. 
66,  22  C.  C.  A.  60,  rev'g  71  Fed.  21; 
Rayston  v.  Miller,  76  Fed.  60;  Chicago 
Ac.  Ry.  Co.  V.  Belliwith,  83  Fed.  437, 28 
C.  C.  A.  368;  New  York  life  Ins.  Co. 
p.  McMaeter,  87  Fed.  63, 67, 30  C.  C.  A. 
532;  Wagnn  d.  Natl.  Life  Ins.  Co.,  90 
Fed.  396,  407,  33  C.  C.  A.  121;  Chi- 
cago &  A.  Ry.  Co.  e.  Green,  114  Fed. 
676;  Hickman  v.  Sawyer,  216  Fed.  2S1, 
132  C.  C.  A.  426;  Bailey  e.  liale  Mfg. 
Co.,  238  Fed.  257,  152  C.  C.  A.  3; 
Hoehaw  v.  CoegriS,  247  Fed.  22,  159 
C.  C.  A.  240;  Goetter  o.  PidLctt,  61 
Ala.  387;  Dawaon  v.  Buitub  &  Williams, 
73  Ala.  Ill;  Martin  v.  Smith,  116  Ala. 
639,  22  So.  917;  Prestwood  i>.  Carlton, 
162  Ala.  327,  SO  So.  254;  GreU  p.  Tit 
lia,  170  Ala.  391,  54  So.  624;  Birming- 
ham Ry.  L.  A  P.  Co.  u.  Jordan,  170 
Ala.  530,  54  So.  280;  Alod  tr.  Birming- 
ham Water  Works  Co.,  1  Ala.  App.  630, 
66  So.  1Q29;  Ingram  v.  Coleman,  110 
Ark.  632,  160  S.  W.  886;  Stone  v. 
Fresoott,  etc..  District,  119  Ark.  653, 
178  8.  W.  399;  PUcer  Bank  B.  Freeman, 
126  Cal.  90,  68  Pac.  388;  Baltimore  <fc 
O.  R.  Co.  0.  Moi^an,  35  App.  D.  C. 
196;  Brooks  ■>.  Matthews,  78  Ga.  739, 
3  S.  K  627;  Jossey  v.  Georgia,  etc.,  Ry. 
Co.,  109  Ga.  439,  84  S.  E.  664;  Georgia 


etc,  Ry.  Co.,  Ill  DL  361,  53  Am.  Rep. 
628;  Risers  v.  Haoe,  29  Ind.  577; 
American  Ina.  Co.  e.  MoWhort«r,  78 
Ind.  136;  MeCormaok  v.  Molburg,  43 
Iowa,  S61;  Wallace  v.  Chicago,  eta., 
Ry.  Co.,  67  Iowa,  647,  25  N.  W.  772; 
Bonnot  Co.  d.  Newman,  108  lows,  158, 
78  N.  W.  817;  Carper  v.  Ridpath,  168 
la.  22, 149  N.  W.  841;  Custer  v.  Oliver, 
93  Kans.  760,  146  Pao.  554;  J.  I.  Otso 
Threshing  Machine  Co.  v.  Matting^yi 
142  Ey.  581,  134  S.  W.  1131;  J.  M. 
Caae  MiU  Mfg.  Co.  s.  dickers,  147  Ey. 
306,  144  8.  W.  70;  United  TalkiDg 
Maoh.  Co.  0.  Metcalf,  164  Ky.  258, 
175  S.  W.  357;  Bowen  e.  Cbeooa  m^- 
nite  Co.,  168  Ey.  588,  182  S.  W.  630; 
Maine  Mutual  Marine  Ins.  Co.  p. 
Hodgkins,  66  Me.  109;  Eldridge  tr. 
Dexter  A  P.  R  Co.,  88  Me.  191,  33 
Atl.  974;  WatidDfl  Medici  Co.  v.  Stahl, 

117  Me.  190,  103  Ati.  70;  Bakhaua 
e.  Caledonian  Ins.  Co.,  112  Md.  676, 
77  Atl.  310;  McGrath  u.  Peterson,  127 
Md.  412,  96  Atl.  551;  Jackson  o.  <H- 
ney,  140  Mms.  195,  4  N.  R  226; 
Nourse  v.  Jennings,  180  Mass.  592,  62 
N.  E.  974;  Fay  p.  Hunt,  100  MaaB.  378, 
77  N.  E.  602;  Cannon  p.  Bumdl,  193 
Mas.  634,  79  N.  E.  780;  McKinnon 
p.  BoBton,  etc.,  R.,  217  Mass.  274,  104 
N.  E.  446;  Liaka  p.  Lodge,  112  Mich. 
635, 71  N.  W.  171;  Zellarr.  Banaon,  140 
Mo.  App.  220, 123  8.  W.  1016;  Sanden 
p.  Northern  P&o.  Ry.  Co.,  43  Mont.  209, 
115  Pac.  408;  Pragi  v.  Lehi^  Coal  & 
NaT.  Co.,  176  N.  Y.  App.  D.  266,  162 
N.  Y.  8.  1011;  :^weU  p.  Bbom,  117 
N.  Y.  Supp.  893;  Ddlinger  p.  Gilleqx^ 

118  N.  C.  737,  24  8.  K  638;  Leonaid 
p.  Southern  Power  Co.,  166  N.  C.  10, 
70  8.  E.  1061;  Cobnial  Jewdry  Co. 


(ibvGoOt^lc 


}35  IfASINQ   OF   OFFEBS  53 

however,  as  to  hold  a  party  who  carelessly  failed  to  read  a 
fspa  vhicb  he  signed,  liable  to  one  who  knew  of  the  signer's 
igDwance  and  fraudulently  induced  it  or  took  advantage 
<rf  it.**  A  similar  principle  is  applicable  to  the  offeror's  con- 
duct as  to  the  offeree's.  If  the  offeror  pr^>ared  the  writing 
and  ffuled  therdn  to  express  his  meaning,  he  no  more  than 
the  acceptor  .could  evade  ita  effect.  Further,  where  a  maker 
through  confidence  or  neglect  intrusts  to  a  third  party  a  blank 
non-negotiable  bond  which  the  latter  completes  by  filling  tiie 
blanks  and  delivers  to  an  innocent  obligee,  the  maker  is  bound 
by  the  terms  of  the  completed  instrument  thou^  filled  out 
in  violation  of  authority."  Here,  however,  there  has  been 
no  real  manifestation  of  assent  by  the  maker.  His  liability 
depends  rather  on  estoppel  than  on  expressed  mutual  assent. 
Such  estoppels  have  more  generally  been  appUed  to  negotiable 
paper,"  than  to  other  writings,  but  seem  fairly  applicable 
to  the  latter."  Even  the  drawii^  of  negotiable  paper  with- 
out entire  blanks,  but  in  such  form  as  to  make  alteration  obvi- 
ously possible  has  been  held  to  render  the  maker  liable  to 
a  bona  fide  purchaser.    This,  however,  is  disputed,^  and  it 


*.  Bridga,  43  CM.  813,  144  P&e.  577; 
ima  I.  Mjlun,  (fM.  1916),  157  Fao. 
Ml;  FoBta  v.  UniTBCsity  Lumber  Co., 
650.46, 131  Pac.  736;  Hyde  o.  Kirk- 
pkbii^  78  Or.  46^  153  Pao.  41 ;  Gteen- 
Gdd-sE^te,  14  Pa.  St.  489, 496;  Pemi- 
BfimuA  a.  Co.  t>.  Shay,  82  Pa.  St.  198; 
Johoston  f.  Pattamon,  114  P&.  St.  398, 
6  AtL  746;  Wal  v.  Quidniok  Co.,  33 
B.  I.  68,  80  Atl.  447;  Biahop  t>.  Men, 
SS  VL423;  Sanger  s.  Dun,  47  Wis.  615, 
(Bt^  3  N.  W.  388,  32  Am.  R^.  789; 
Bm  v  Northnip,  166  Wis.  327,  144 
H.  W.  1124;  InUraational  Text  Book 
Cd.  *.  Mabbott,  159  Wis.  423,  150 
N.  W.  429;  McMilloi  v.  Strange,  159 
Wit  271, 150  N.W.  434.  In  Williama 
f.  Lnm,  72  N.  J.  L.  410,  80  AtL  1096, 
the  ddoidant  testified,  wtien  sued  on  a 
nittoi  oontract  for  Uie  purchase  <d 
boakt,  that  the  ptaiDti0'8  agent  told 
Un  Uiat  he  wanted  to  get  some  in- 
Bucstiftl  dtiaena  to  indcHBe  the  work 
nd  the  defotdaot  signed  the  slip  sup- 


poaing  that  it  was  nmdy  an  indorse- 
ment of  the  work.  This  waa  held  ia- 
BulScient  to  excuse  him.  Tliat  one'8 
eyes  are  weak,  and  he  is  a  poor  reader, 
will  not  exonerate  him.  McDonald  e. 
McKinney  Nursery  Co.,  44  Okl.  62, 
143  P.  191.  But  in  Haakins  p.  Young, 
89  Conn.  66,  92  Atl.  877,  the  grantee  of 
land  was  held  not  bound  by  an  under* 
taking  contained  in  the  deed  to  assume 
a  mortgage,  in  the  absence  of  knowl- 
edge on  liiB  part  tbat  the  deed  contained 
such  a  [RoviaioD.    See  uffVo,  {{  90,  95. 

X  See  wfin,  Sj  1616,  1577. 

■■  Gronvold  p.  Federal  Union  Surety 
Co.,  212  Fed.  908,  129  C.  C.  A.  ^8. 
Bee  also  inftti,  { 1247. 

■■  Negot  Inst  Law,  3ec.l4.  Seevi- 
M  U141;  1  Danid,  Nc«.  Lurt., 
a  142,  843. 

'  See  Union  Credit  Bank  v.  Meney, 
etc..  Board  [1899],  2  Q.  B.  205. 

»See  infra,  $1909.  2  DanU,  Neg. 
Inst.,  S  1406. 
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seems  clear  that  no  court  would  apply  such  a  doctrine  to 
non-n^otiable  contracts.^* 

§  36.  OfFers  implied  in  fact;  contracts  for  services. 

An  offer  need  not  be  stated  in  words.  Any  conduct  from 
which  a  reasonable  person  in  the  offeree's  position  would  be 
justified  in  inferring  a  promise  in  return  for  a  requested  act 
or  a  requested  promise  by  the  offeree,  amounts  to  an  offer. 
The  common  illustration  of  this  principle  is  where  performance 
of  work  or  services  is  requested.  If  the  request  is  for  per- 
formance as  a  favor,,  no  offer  to  contract  is  made,  and  per- 
formance of  the  work  or  services  will  not  create  a  contract; 
but  if  the  request  is  made  under  such  circumstances  that  a 
reasonable  person  would  infer  an  intent  to  pay  for  them  (and 
this  is  always  a  question  of  fact  under  all  the  circumstances 
of  Uie  case)  the  request  amounts  to  an  offer,  and  a  contract 
is  created  by  the  perfonnan<K  of  the  work."  And  even  though 
no  request  is  made  for  the  performance  of  work  or  service, 
if  it  is  known  that  it  is  being  rendered  with  the  eiqjecta- 
tion  of  pay,  the  person  benefited  is  liable.*'  It  is  a  question 
of  fact  here  whether  a  reasonable  man  in  the  podtlon  of  the 
parties  would  have  imderstood  that  the  sarices  were  of- 
fered in  return  for  a  fair  compensation,  and  that  the  offer 
was  accepted,  or  whether  they  were  performed  gratuitously  or  if 
not  that  the  recipient  justifiably  supposed  so.  It  is  customary 
to  lay  down  presumptions,  as  that  "with  respect  to  strangers 
a  contract  for  compensation  will  be  implied  unless  a  contrary 
situation  is  e^diibited; "  whereas  as  between  relatives  "a 
contract  all^jed  to  exist  must  be  affirmatively  shown."'* 

M/buL  R^.  633;  RjnitB  c  Btepea,  167  Mo. 

•°  Kennedy  t>.  Broun,  13  C.  B.  N.  8.  342, 67  S.  W.  286;  Paogbwn  o.  Pbdpe, 

677,  740;  Stewart  o.  Caaey  11882],  1  63  N.  J.  L.  348,  43  Atl.  977;  Raymond 

Ch.  104,  116;  Speaiman  «.  Teomricana,  r.  Sheldon's  Est.  (Vt.),  104  AtL  106. 

58  Ark.  348,  24  S.  W.  883,  22  L.  R.  A.  "  Lewis  v.  Megmnin,  30  Fla.  419, 

856;  Claric  v.  Clark,  46  Coim.  686;  12  So.  19;  Emery  v.  Cobbey,  27  Neb. 

Lookwood  0.  Rabbins,  126  Ind.  398,  621,  43  N.  W,  410;  Kiaer  v.  HoUadfty, 

26  N.  E.  465;  Coleman  o.  Simpeon,  29  Ore.  338,  46  Pao.  769;  Miller  o. 

2  Dana  (Ey.),  166;  BlaisdeU  v.  Glad-  Tracy,  86  Wis.  330,  56  N.  W.  866. 

win,  4  Cosh.  373;  Moore  v.  Elmer,  ISO  And  see  infra,  i  91. 

Man.  16,  61  N.  E.  259;  Ten  Eyck  v.  "  Ingram  ■>.  Baaye,  67  Oreg.  267, 

FoQlJac,  ete.,  R.  Co.,  74  Mich.  226,  41  136  Pao.  883,  884,  and  aee  infira,  S  91. 
N.  W.  905,  3  L.  R.  A.  378,  16  Am.  St. 
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But  it  is  undeairaUe  to  lay  too  mxKh  stress  en  such  presump- 
tions. Th^  are  mere  inferences  of  fact.  Intimate  friends 
Bometimes  render  services  gratuitously,  and  how  close  must  re- 
lati(Hi8hip  be  to  make  one  presumption  or  another  applicable?  " 
The  question  is  purely  one  of  fact,  varying  in  every  case,  but 
with  the  burden  always  on  the  party  who  alleges  a  contract 
and  seeks  to  enforce  it,  to  prove  its  existence.^*  Family  re- 
lationship is  of  course  important,  as  is  the  fact  that  one  who 
requested  s^^ces  did  not  receive  the  benefit  from  them.  This 
may  justify  an  inference  that  he  expected  any  compensation 
to  be  sought  &om  the  person  who  received  the  ben^t.'*  But 
drciuustances  vary  in  every  case,  and  there  should  not  be  any 
attempt  to  build  up  a  variety  of  l^al  presumptions  to  meet 
them. 
i  36a.  Other  offers  implied  in  fact. 

Such  liability  as  that  discussed  in  the  preceding  section 
depends  not  cm  quasi-contract  but  upon  a  real  expression  of 
agreement.  In  this  case  the  person  rendering  the  services 
makes  an  <^er  of  them  as  consideration  for  a  promise  to  pay 
and  the  offer  is  accepted  by  receiving  them  with  knowledge 
that  pf^ment  is  expected;  or  a  request  for  the  services  implies 
in  UuA  an  offer  to  pay  for  them,  which  is  accepted  by  render- 
ing the  services.  Similarly  if  goods  are  sent  by  a  seller  of  a 
different  sort  from  those  ordered,  the  seller  thereby  impliedly 
makes  an  offer  to  sell  which  is  accepted  if  the  buyer  takes  the 
goods.**    So  if  money  is  pwd  by  one  person  at  the  request 

"  In  Hudimttii's  Adio.  ■>.  Cridc,  131  son  dra.  Co.,  177  Mo.  44,  7S  S.  W.  966; 

By.  358,  115  S.  W.  236,  133  Am.  St  Be  BrTtrnt,  73  Vt.  240,  50  AU.  265; 

Bqi.  248,  the  rel&tion  of  a  soihu^w  HarshbeFger  t>.  Alger,  31   Qratt.  52; 

and  motheHO-law   was   tiiought  io-  Stonsbury  v.  Staosbury,  20  W.  Vi 

wffideDtljr  tUcma  to  nibject  him  to  a  Redmond  v.  Redmond,  27  U.  C.  Q.  B. 

iranmptioo   tbat  his  s^^cee  wero  220. 

pcifonned  gntuitoualy.    On  the  other  "  Thus  phynuans  requeated  to  ren- 

hand,  peraons  bearing  no  reUtion  to  der   Bervioes  to   third   persons  have 

one  uotlier  who  become  members  of  failed  to  recover  from  the  person  re- 

tbeaame  family  are  dealt  with  as  blood  questing  that  the  aerrice  be  rendered. 

idatMDB.    See  tr^/ro,  S  91.  Meisenbach  p.  Southern  Cooperage  Co., 

••  See  Harley  v.  United  StAtee^  198  U.  45  Mo.  App.  232;  Rankin  v.  Beale,  68 

a  229,  25  S.  Ct.  S34,  49  L.  Ed.  1029;  Mo.  App.  326;  Crane  d.  Baudouine,  55 

Eed  ■>.  I^tfkins,  62  Ala.  493;  Godfrey  N.  Y.256;Smithv.  Wataon,  14Vt.332. 

f;  Haynes,  74  Me.  96;  Few  t>.  First  Nat.  ■  Harris  o.  Lumber  Co.,  97  Ga.  406, 

iank,  130  Maoe.  391;  Wagner  o.  Edi-  26  S.  E.  619;  Gtust  v.  Harris,  177  Mass. 
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of  another,  the  request,  unless  the  circumstancee  are  such  that 
the  inference  of  a  requested  gift  is  posrable,  implies  an  offer 
to  repay  the  money  if  the  requested  payment  is  made."^  For 
the  same  reas(m  a  request  to  anoHier  to  incur  liability  as  by 
becoming  surety,  curies  with  it  an  implied  promise  to  in- 
demnify.** The  contracts  implied  in  fact  arising  from  offers 
of  the  sort  mentioned  in  this  section  are  closely  connected 
in  the  history  of  the  law  with  quasi-contracts.  Indeed,  quasi- 
contracts  have  largely  grown  up  under  the  fiction  of  an  implied 
request  which  enabled  the  courts  to  give  the  same  remedy 
of  indebitatus  oBsumpsit  to  a  plaintiff  who  had  furnished  a 
benefit  to  the  defendant  whidi  the  latter  ought  equitably 
to  pay  for,  as  was  given  to  plaintiffs  who  had  entered  into 
a  real  though  not  express  contract  by  furnishing  con^era^ 
tion  at  the  request  of  the  defendant. 

§  S7.  An  offer  when  accepted  must  be  capable  oi  creating  a 
definite  obligation. 
It  is  a  necessary  requirement  in  the  nature  of  things  that  an 
agreement  in  order  to  be  binding  must  be  sufficiently  definite 
to  enable  a  court  to  fix  an  exact  meaning  upon  it.  K  an  offer 
contemplates  an  acceptance  by  merely  an  affirmative  answer, 
the  offer  itself  must  contain  all  the  terms  necessary  for  the  re- 
quired definitenees.  An  offer  may,  however,  contwn  a  choice 
of  terms  submitted  to  the  offeree  from  which  he  is  to  make  a 
selection  in  his  acceptance.  Such  an  offer  is  necessEuily  in- 
definite but,  if  accepted  in  the  way  contemplated,  the  ulti- 
mate agreement  of  the  parties  is  made  definite  by  the  accept- 
ance."   A  lack  of  definiteness  in  an  agreement  may  concern 

72,  58  N.  E.  174;  WstteiB  r.  Glenden-  who  did  not  becCKoe  surety  at  the  ro- 
lling, 87  Wis.  2£0,  68  N.  W.  404.  quest  of  the  principal  debtor,  however, 

"Uttleton  Savinp  Bank  v.  Land  is  not  coutnctual  but  quaai-contr&o- 

Co.,  76  la.  660,  39  N.  W.  201;  Arm-  tual. 

etrong  r.  Kdth,  3  J.  J.  Manh.  153,  20  **  Tbae  in  AvtnU  v.  Hedge,  12  Cono. 

Am.  Dec.  131;  Wheeler  v.  Young,  143  424,  the  offer  was  to  Bell  "ten  or  fif- 

Maas.  143,  9  N.  E.  531;  Rosemond  c.  teen  tona"  of  iron.  Such  an  offer  would 

Register  Co.,  62  Minn.  374,  64  N.  W.  require  the  offeree  to  fix  the  amount  he 

925;  Albany  v.  McNamara,  117  N.  Y.  wished.    So  in  Keller  v.  Ybami,  3  CaL 

168,  22  N.  E.  031,  6  L.  R.  A.  212.  147,  an  offer  to  sell  as  many  of  the 

"  Infra,  i  1274.  Any  implied  obliga-  defendant's    grs^ieB    as    the    piajntjq 

tjon  there  may  be  to  indemnify  a  surety  wished  bi  buy  became  a.  binding  oon- 
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tiie  time  of  perfonnaace,  the  price  to  be  paid,  work  to  be  done, 
propeariy  to  be  traDBferred,  or  to  miscellaneous  stipulations 
in  ttifi  agreement.  Especially  a  reservation  to  either  party 
oi  a  future  untrammelled  rigibt  to  detennine  the  nature  of 
the  performance,  or  a  provision  that  some  matter  shall  be 
settled  by  future  agreement  has  often  caused  a  promise  to 
be  too  indefinite  for  enforcement.  The  principle  governing 
all  such  cases  is  the  same,  however,  and  the  classification  is 
merely  for  convenience.  In  construiz^  such  agreements  a 
court  should  endeavor,  if  possible,  to  attach  a  sufficiently 
definite  meaning  to  a  bargain  of  parties  who  evidently  in- 
tended to  enter  into  a  binding  contract  "^  and  ambiguous  words 
in  an  obligation  should  be  construed  most  strongly  gainst 
the  party  who  used  them.^ 

S  38.  Offers  and  agreements  indefinite  as  to  time. 

The  promise  contuned  in  an  offer  may  not  specify  exactly 
the  time  at  which  performance  is  to  be  made  and  may 


tnct  as  soon  as  the  plaintift  named  the 
qoantity  which  he  wished  to  take. 
See  also  Minneapolia  &  St.  L.  B.  ». 
txHSni  Mill,  119  U.  B.  149,  30  L.  Ed. 
376;  Emeraon  p.  Stevens  Grocer  Co., 
9S  Aik.  421,  130  S.  W.  541,  105  Ark. 
575, 151 8.  W.  1003;  Parks  v.  Griffith  ft 
Boyd  Co,,  117  Md.  494,  83  Atl.  569; 
CUcagD  ft  Gt.  Eoetern  Ry.  Co.  n. 
Due,  43  N.  Y.  240;  Cochtane  v. 
Hining  Co.,  16  Col.  416,  26  Pac.  7S0; 
Seymour  v.  Armstrong,  62  Kans.  720, 
M  Pac  612;  St«inn  v.  Roeenthal,  156 
N.  Y.  i^.  Div.  544, 141  N.  Y.  Supp. 
339;  Cdlege  Mill  Co.  o.  Fidlor  (Tenn.), 
S8  S.  W.  382;  Batty  p.  Gooderham,  31 
n.  C.  Q.  B.  18. 

CfHnpare  Miller  p.  Sharp,  62  Ind. 
^.11, 100  N.,E.  108,  where  an  offer 
was  roade  for  obtain  old  com  at  a 
bed  price,  and  for  certain  new  com  at 
a  fixed  prioB.  Undo'  the  drcumstancee 
b(  the  case  it  was  held  that  the  offer 
cootemidated  an  acc^tance  for  both 
lots  of  com,  aad  that  an  accept- 
uee  for  the  new  oom  only  did  not 
acate  a  oontract. 


■>*'Seeirifhi,{619-  Soller  u.  Leedom 
ft  Worrell  Co.,  262  Fed.  133,  134,  164 
C.  C.  A.  245;  Faucett  v.  Northern  Clay 
Co.,  84  Wash.  382,  146  Pac.  857. 

I  In  Monnett  v.  Monnett,  46  Oliio 
St.  30,  34,  the  court  said:  "If  poaai- 
ble  with  such  helps,  they  should  be 
gLven  such  construction  as  will  up- 
hold the  contract,  and  ffvc  effect  to 
the  intention  of  the  partiee,  rather 
than  one  which  renders  them  void  for 
uncertainty;  and  to  avoid  the  latter 
alternative,  the  words  will  be  taken 
moet  strongly  agiunst  the  person  em- 
ploying them,  especially  where  he  is 
the  only  party  subscribing  the  eon- 
tract.  The  words  of  obligation  in  & 
contract, '  are  interpreted  most  strongly 
against  the  obligor,  for  it  is  presumed 
that  he  used  thoee  moet  favorable  to 
his  interests;  and  all  doubtful  terms  or 
ambiguous  words  are  to  be  construed 
against  him.  He  who  speaks,  should 
speak  plainly,  or  the  other  party  may 
explain  to  his  own  advantage.'  State 
ir.  Worthington,  7  Ohio,  pt.  1,  p.  171." 
See  also^Howard  o.  East  Tenn.,  etc.. 


(ibvGoOt^lc 


58  WILLISTON   ON   CONTBACTa  §  38 

not  contemplate  exact  definition  by  the  acceptor,  and  thus 
the  ultimate  agreement  may  be  ae  indefinite  as  the  offer.  In 
such  a  case  it  is  necessary  first  to  construe  the  promise  in  the 
light  of  all  surroundii^  circumstances,  and  with  reference  to 
its  subjec1>4natter,  in  order  to  ascertain  the  intention  of  the 
parties.  It  may  be  that  so  construed  the  promise  means  per- 
petual performance;  but  it  may  mean  performance  is  to  b^in 
in  a  reasonable  time  or  to  be  continued  for  a  reasonable  time; 
or  it  may  mean  that  the  time  was  simply  left  indefinite  with 
the  expectation  that  the  parties  might  continue  performance 
as  long  as  they  pleased  or  that  they  would  subsequently  settle 
that  term  of  the  promise.  It  is  only  in  this  last  class  of  cases 
that  the  question  of  indefiniteness  can  arise.  It  is  not  often 
that  a  promise  wiU  properly  be  construed  as  calling  for  per- 
petual performance.  Only  in  such  negative  promises  as  to 
forbear  suit  *  or  not  to  cany  on  a  business  or  occupation  *  is 
so  broad  a  construction  likely  to  be  permissibb.  More  com- 
monly the  true  construction  will  mean  some  period  short  of 
infinity;  and  partly  in  order  to  cany  out  sui^>08ed  actual 
intention  of  tJie  parties  and  partly,  doubtless,  in  order  to 
prevent  an  offer  or  agreement  from  being  ineffectual  because 
too  indefinite,  courts  will,  where  the  contract  contemplates 
a  single  act  or  exchange  of  acts  unless  the  circumstances  show 
a  contrary  intention,  construe  a  promise  which  does  not  in 
terms  state  the  time  of  performance  as  intending  performance 
in  a  reasonable  time.  So  far  as  this  question  of  construction  is 
concerned,  it  is  immaterial  whether  the  promise  in  question  is 
in  an  offer  or  in  a  completed  contract.  Thus  in  an  agreement 
of  sale  where  no  time  is  fixed  for  delivery,  a  reasonable  time 
is  intended.^  If  the  goods  at  the  time  of  the  bargain  are  in 
a  deliverable  state,  a  reasonable  time  for  delivery  would  be 

R.  Co.,  91  Ala.  268,  8  So.  868;  Ryan  v.  mean  nerer  to  oompeto.     See  alao 

Hamilton,  206  lU.  191,  68  N.  £.  781;  infra,il^38. 

American    Lithograph    Co.    ir.    Com-         *  Jones   &   Tjiighim    Sted   Co.   t>. 

mercial  Casualty  Ins.  Co.,  81  N.  J.  L.  Abner  Doble  Co.,  162  Cal.  497,  123 

271,  80  Atl.  25.    See  further,  i^n,  Poo.  290;  Western  SecuritieB  Co.  v. 

S  621.  AUee,  168  la.  660,  151  N.  W.  66;  Kid- 

•  See  infra,  S  136.  der  v.  Flanders,  73  N.  H.  346,  61  AtL 

>  Thiu  in  Hauaer  t.  Harding,  126  675;  Gnien  v.  Ohl,  81  N.  J.  L.  626,  80 

N.  C.  296,  36  8.  E.  686,  a  promise  not  AU.  S47;  Cameron  Coal  Co.  c.  Univer- 

to  compete  as  a  physician  was  held  to  sal  Metal  Co.,  28  Okl.  61S,  110  Pao. 
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a  Toy  flhort  time.*  So  where  a  buyer  is  under  a  duty  to  take 
poesGssion  of  gooda,  and  no  time  has  been  fixed,  he  must  do 
80  within  a  reasonable  time.*  Where  work  is  to  be  done  and 
the  promise  fixes  no  time  for  its  completion,  a  reasonable 
time  is  intended,^  and  if  the  time  of  payment  is  not  fixed,  that 
also  must  be  made  in  a  reasonable  time."  Money  loaned  under 
a  contract  must  be  rquud  in  a  reasonable  time  if  no  time  is 
find.*  An  agreement  to  repurchase  stock  sold  is  subject  to 
die  same  rule.^"  Where  the  agreement  contemphites  a  con- 
tinuing performance,  the  matter  is  not  so  clear;  but  a  promise 
to  forbear  suit  is  interpreted,  in  the  absence  of  circumstances 
showing  that  perpetual  forbeuance,  or  forbearance  for  some 
oUier  time  was  intended  as  odling  for  forbearance  for  a  reason- 
able  time."  In  many  cases,  however,  a  promise  which  con- 
templates continuing  performance  for  an  indefinite  time  has 
hem  construed  as  stipulating  only  for  perfonnance  terminable 
at  the  will  of  either  party.^*  Thus  an  agreement  to  lease,  with- 

^ilson,  "  Spaeth  t>.  Ocean  Pak,  eto.,  Co.,  16 

Cal.  App.  329,  116  Pan.  980. 

"  Olderahaw  v.  KiDg,  2  H.  &  N.  S17; 
Moore  v.  MoKeno^,  S3  Me.  80,  21 
AU.  749,  23  Am.  St.  Rep.  753;  Has- 
keU  V.  Tukmburr,  92  Me.  S51,  43  AU. 
fiOO,  69  Am.  St.  Rep.  529;  Howe  v. 
Taggart,  133  Maaa.  284;  Calkina  v, 
Cfaandler,  36  Mich.  320,  24  Am.  Rep. 
493;  Glaswock  v.  Glawcock,  66  Mo. 
627;Hookeiiburgv.  Meyera,34  N.  J.L. 
346;  Strong  e.^efifidd,  144  N.  Y.  392, 
39  N.  E.  330;  Tradera  Nat.  Bank  v. 
Parker,  130  N.  Y.  415,  29  N.  £.  1094; 
Eltdng  V.  Vanderlyn,  4  Johna.  237;  Cit- 
iKDB  Bank  t>.  Babbitt,  71  Vt.  182,  44 
AU.  71;  Cp.  Ward  v.  Wick,  17  Oh.  St. 
159.  Other  illiiBtistions  of  the  rule 
that  where  no  time  is  fixed  for  the  per- 
fomiBUce  of  &  promise,  a  reasonable 
time  m  intended,  maj  be  found  in 
McFaddeu  0.  Hendovon,  128  Ala.  221, 
26  So.  640;  Wills  e.  Ross,  77  Ind.  1,  40 
Am.  Rep.  279 ;  Leis  v.  Sinclair,  57  Kana. 
748,  74  Pac.  261 ;  Hunt  o.  Livermore, 
5  Pick.  395,  397;  Phelps  n.  Shddon,  13 
Pick.  SO,  23  Am.  Dec.  650. 
"In  Johet  Bottling  Co.  v.  Joliet 


7aO;Standanl  raevatof  Co. 
318  Pa.  380,  67  Atl.  463. 

*  Ellja  r.  Thompson,  3  M.  &  W.  446; 
American  Ebrtract  Co.  v.  Ryan,  104 
Ah.  267,  50  So.  807;  Bearden  Mercan- 
tife  Co.  B.  Madison  Oil  Co.,  12S  Ga. 
ass,  IS  S.  £.  200;  Stange  s.  Wilson,  17 
HidL  3C;  Bolton  p.  Riddle,  35  Mich. 
13;  Pope  V.  Tkne  Haute  Car  &  Mfg. 
Co.,  107  N.  Y.  61, 13  N.  E.  592;  Dennis 
K  Stou^iton,  5S  Vt.  371;  Boyd  s.  Gun- 
uwn  &  Co.,  14  W.  Va.  1;  Greenbrier 
l4iinba  Co.  v.  Ward,  36  W.  Va.  573, 
15  a  E.  80. 

*Blydenbur^  ■>.  Wdsh.  Bald.  331, 
3  Fed.  Cas.  1,583;  Bolton  p.  Riddle, 
35  Mich.  13 ;  H0W17 1>.  Kirk  A  Cheever, 
IS  (Hl  St.  375;  SnuDona  0.  Green,  36 
OL  St.  101;  ZuoIe  v.  McClure,  98  Pa. 
8L  Hi;  Camtnm  0.  Wdb,  30  Vt. 


I  Co.  p.  Boyuuutn,  137 
N.  T.  Supp.  883;  Biowne  t>.  Jno.  P. 
fbiAjer  Co.,  68  Or.  480, 115  Pao.  156. 

*Btaaton  v.  Dennis,  64  Wash.  85, 
mPM.660. 

■  Fint  Nat.  Bank  v.  £Sofamder,  153 
li.lS4,133N.W.464. 


(ibvGoOt^lc 


60 


W1LLI8T0N  ON  CONTRACTS 


§3 


out  limitation  of  time,  imposee  no  obligation."    Thoi^ 

such  agreemente  while  wholly  executoiy  create  no  obligation. 
If  either  party  performs,  he  will  be  oititled  to  compeosatioa 
according  to  the  terma  of  the  agreement.^*  Cases  may  also 
arise  where  the  parties  have  so  far  attempted  to  define  the 
time  of  performance  as  to  preclude  the  court  from  applyii^ 
its  own  standard,  and  yet  have  not  made  such  exact  definition 
as  to  enable  the  agreement  to  be  enfOTced."  Nevertheless 
not  infrequently  promises  requiring  continuing  perffflmance 
(other  than  contracts  of  service)  have  been  construed  as  re- 
quiring perfonnance  for  a  reasonable  time,  or  imtil  tenninated 
by  a  reasonable  notice.  All  tiie  circumstances  of  each  case 
must  be  considered  in  reaching  a  conclusion.  Especially  if 
consideration  for  such  a  promise  is  partly  executc»d  a  court 
will  be  reluctant  to  hold  that  the  [promise  is  determinable 
at  the  promisor's  pleasure.** 


§  39.  Offers  and  agreements  of  service  indefinite  as  to  time. 

In  contracts  of  service  when  no  time  of  employment  is 
fixed  by  the  express  terms  of  the  contract,  the  apparent 
intention  of  the  parties  may  be  sought  as  a  question  of  fact 


(StiienB'  Brewing  Co.,  25i  HI.  216,  OS 
N.  E.  263,  where  the  contract  in  liti- 
gation required  a  brewing  company  to 
furnish  beer  without  limitation  of  time, 
the  court  said:  "No  time  being  fixed 
during  which  the  agreement  should  con- 
tinue in  force,  it  was  terminable  at  the 
will  of  either  party.  Davis  v.  Fidelity 
Fire  Ins.  Co.,  208  III.  376,  70  N.  E.  359; 
Orr  V.  Ward,  73  lU.  318;  Iriah  v.  Dean, 
39  Wis.  562."  See  also  Ashley  &c.  Ry. 
Co.  V.  Baggott,  125  Ark.  1,  187  S.  W. 
649;  Garlock  v.  Moti  Tire  Co.,  192 
Mich.  66fi,  159  N.  W.  344,  and  cases 
of  contracts  of  servioe  in  the  following 


nsen,  16N.Y.Supp. 
342,  and  cases  cited. 

'•  See  Watkins  i>.  Davison,  61  Wash. 
662,  112  Pao.  743. 

"  In  Silrerthom  v.  Fowle,  49  N.  C. 
362,  a  contract  to  tow  a  raft  of  timber 


provided  that  the  raft  was  "  to  be  ready 
when  com  was  done."  This  was  hM 
too  vague  for  enforcement. 

H  Camig  V.  Csrr,  167  Mass!  644,  46 
N.  E.  117,  35  L.  E.  A.  612,  57  Am.  St. 
Rep.  488;  Garbck  v.  Mots,  etc.,  Co., 
192  Mich.  665,  159  N.  W.  344,  346, 
Newhall  e.  Journal  Printing  Co.,  lOS 
Minn.  44,  117  N.  W.  228,  20  L.  R.  A. 
(N.  S.)  899;  Outerbridge  v.  Campbell, 
87  N.  Y.  App.  D.  697,  599, 84  N.  Y.  a 
637;  Bailey  v.  S.  S.  Stafford,  Inc.,  179 
N.  Y.  App.  D.  811,  168  N.  Y.  S.  79; 
Kenderdine  &c.  Fuel  Co.  ■>.  Plumb,  182 
Pa.  463,  469,  38  AU.  4S0.  See  furthw 
on  Uie  general  question  MoKellti.  Ches- 
apeake R.  Co.,  175  Fed.  321,  99  C.  C. 
A.  109;  Willcox  A  Gibbe  Co.  v.  Ewing, 
141  U.  S.  627, 12  Sup.  Ct.  94,  35  L.  Ed. 
SS2;  Kaufman  i>.  Farley  Mfg.  Co.,  7S 
la.  679,  43  N.  W.  612, 16  Am.  St.  Bep. 
462. 
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provided  any  circumstances  can  be  shown  which  traid  to  prove 
that  the  parties  were  justified  in  assuming  as  agiunst  one  another 
a  definite  intention  in  regard  to  the  matter. "  But  frequently 
DO  such  evidence  is  possible,  and  in  its  absence  the  law  of 
Ei^land  has  established  the  rule  that  the  hiring  is  to  be  con- 
sdered  a  hirii^  for  a  year.*"  And  the  same  rule  has  be^ 
adopted  in  Canada."*  This  rule,  however,  has  not  been  adopted 
in  the  United  States,  where  it  is  held  that  a  hiring  indefinite 
as  to  time  is  terminable  at  the  will  of  ^ther  party  and  there- 
fore creates  no  executory  obl%a1ions.^  This  has  been  held 
true  even  in  r^ard  to  offers  and  i^reements  of  service  which 

Suffolk  Mfg.  Go.,      Ala.  ^7, 24  So.  108;  Cl&rke  v.  Ryaa,  95 


"In  Tatt^BOQ 
106  Man.  56,  58,  the  court  said: 
"TTiera  was  no  eicprees  atipulatdon, 
either  written  or  oral,  which  fixed  the 
time  for  the  ooDtmuauee  of  the  em- 
ploymeot  of  the  plaintiff  by  the  de- 
fcwlant.  That  element  of  their  coo- 
tnct  depmded  upon  the  undentanding 
and  intent  of  the  parties;  which  could 
be  aacstajned  only  by  inference  from 
tbdr  written  and  oral  negotiations,  the 
inages  of  the  buainees,  the  ntuation  of 
the  parties,  the  nature  of  the  employ- 
DMUt,  and  all  the  circumstances  of  the 
case.  It  was  an  inference  of  fact,  to  be 
drawn  only  by  the  jury."  See  also 
Ffiester  v.  Western  Union  Tel.  Co.,  282 
ni.  66, 11SN.E.407,4(»,  stated  tf^K 
n.24. 

"UDvcEawin,  11  Q.  B.  742;  Wil- 
liams V.  Byrne,  7  A.  &  E.  177;  Beeaton 
V.  CoUyer,  i  Bing.  309.  Cf.  Evans  v. 
Boe,  L.  R.  7  C.  P.  138;  Levy  e.  Gold- 
hiU  11917],  2  Ch.  297.  But  in  the  case 
of  a  domestic  servant,  by  custom  the 
contract  is  tominable  by  a  month's 
notice  or  payment  of  a  month's  wages. 
See  Moult  d.  Holliday  [1898],  1  Q.  B. 
135. 

■*  Fbrtkr  r.  Royal  Oanadian  Ins.  Co., 
29  U.  C,  C.  P.  363;  Watson  v.  Miller, 
23  U.  C,  Q.  B.  217. 

"Waiden  ».  Hinds,  163  Fed.  201, 
90C.  C.  A.  449, 26  L.  R.  A.  (N.  S.)  529; 
Cuke*.  Stevedore,  etc.,  Co.,  163  Fed. 
U13;I«mhie«.aoaHlron&S.  Co.,  118 


Ala.  406,  11  So.  22;  St.  Louis,  etc.,  Ry. 
Co.  V.  Matthews,  64  Ark.  398,  42  S.  W. 
002,  39  L.  R.  A.  467;  Fulkerson  b. 
Weetem  Union  Tel.  Co.,  1 10  Ark.  144, 
161  8.  W.  168;  DeBriar  v.  Mintum,  1 
Cal.  450;  Davidson  v.  Laughlin,  13S 
Cal.  320,  68  Pac.  101;  Kansas  Pac.  R. 
Co.  e.  Roberson,  3  Col.  142;  Porks  tf. 
Atlanta,  76  Ga.  828;  Phillips  Lumber 
Co.  B.  Smith,  7  Ga.  App.  222;  Davis  n. 
FideUty  Eire  Ins.  Co.,  208  111.  375,  70 
N.  E.  369;  Speeder  Cycle  Co.  v.  Teeter, 

18  Ind.  App.  474,  48  N.  E.  695;  Har- 
rod  V.  Wyneman,  146  Iowa,  718, 126  N. 
W.  812;  Louisville,  etc.,  Co.  v.  Offutt, 
99  Ky.  427,  36  S.  W.  ISI;  Hudaon  o. 
Cincinnati,  etc.,  R.  Co.  (Ky.),  154  a 
W.  47;  McCuUough  Iron  Co.  v.  Cwpen- 
ter, 67  Md.  664,  II  Atl.  176;  Watson  o. 
Gugino,  204  N.  Y.  535,  98  N.  E.  18; 
Martin  i>.  New  York  Life  Ins.  Co.,  148 
N.  Y.  117,  42  N.  E.  416  (Cp.  Hotch- 
kin  r.  Godkin,  63  N.  Y.  App.  Div.  468, 
71  N.  Y.  Supp.  629);  Mihiei  v.  Hill, 

19  Ohio  Cir.  Ct.  663;  Roddy  v.  United 
Mine  Workers,  41  Okl.  621, 139  Pac  ■ 
126;  Chhstenaen  v.  Pacific  Coast  Borax 
Co.,  26  Or.  302,  38  Pac  127;  Eirk  d. 
Hartman,  63  Fa.  97,  106;  Coffin  i>. 
Landis,  46  Pa.  426;  Booth  v.  National 
India  Rubber  Co.,  19  R.  1. 696,  36  Atl. 
714;  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Ulbright  (Tenn.  Ch.  App.),  48  8.  W. 
131;  St.  Louis  Southwestern  R.  Co.  v. 
Griffin,  106  Tex.  477,  171  S.  W.  703. 
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Specify  that  the  employee  shall  rec^e  a  firod  sum  for  each 
day,  week,  month,  or  year  of  service.*'  It  would  seem, 
however,  that  in  reaching  this  result  courts  had  fuled  to 
observe  that  such  a  construction  should,  if  possible,  be  put 
upon  the  language  of  parties  who  enter  into  an  agreement 
as  will  give  rise  to  a  legal  obligation.^*  It  is  true  that  a  hirii^ 
at  80  much  a  day  does  not  specify  the  length  of  time  that  the 
service  may  endure,  but  it  may  fairly  be  presumed  that  the 
parties  intended  the  employment  to  last  for  at  least  one  day. 
So  if  the  payment  is  fixed  by  the  week,  month,  or  year.  It 
is,  of  course,  possible  that  this  mode  of  expression  was  merely 
to  fix  the  rate  of  compensation,  but  m  the  absence  of  evidence 
to  the  contrary,  it  seems  a  ffur  presumption  that  the  parties 
int^ided  the  employment  to  last  at  least  for  one  such  penod. 
The  fact  that  they  r^arded  it  as  possible  that  the  employ- 
ment should  continue  beyond  oi^e  period  would  not  prevent 
a  definite  contract  being  formed  for  the  first  period ;  and  should 
the  parties  continue  their  relation  after  the  expiration  of  the 
first  period,  another  contract  by  implication  of  fact  would 
arise  for  another  similar  period.  This  view  is  adopted  by 
mai^  courts  of  high  standii^.**    It  is  believed  these  deci- 

418,  81  S.  W.  829;  Wataon  v.  Gugino, 


"The  Pok&noket,  156  Fed.  Rep. 
241, 81 C.  C.  A.  49  (monthly  payment); 
Warden  v.  Hinds,  163  Fed.  201,  90 
C.  C.  A.  449, 26  L.  R,  A.  529;Howardt>. 
East  Tennwsee  R.  Co.,  91  AU.  268,  8 
So.  868  (monthly  payment) ;  Irf. 
Mobs  v.  Decatur  Furnace  Co.,  92  Ala. 
269,  9  So.  188,  30  Am.  St.  Rep.  56); 
Haney  v.  CaldweU,  3S  Ark.  166; 
Kanaaa  Pacific  R.  Co.  s.  Robertson,  3 
Col.  142  (yearly  salary);  Orr  v.  Ward, 
73  lU.  318  (yearly  salary);  Greer  v. 
Ariington  Mills  Mfg.  Co.,  1  Pennewill, 
■  5S1,  43  AU.  609  (yearly  salary);  Mo- 
Cullough  Iron  Co.  e.  Carpenter,  67  Md. 
664,  667,  11  AU.  176.  ("It  isalso  weU 
settled  that  hiring  at  so  much  a  week, 
month,  or  year,  no  time  being  eped- 
fied,  does  not  of  itself  make  more  than 
an  indefinite  hiring.)"  Evans  v.  St. 
Louis,  etc.,  R.  Co.,  24  Mo.  App.  114 
(monthly  payment);  Harrington  v. 
Brockman  Com,  Co.,  107  Mo.  App. 


204  N.  Y.  535,  98  N.  E.  18  (weekly  pay- 
ment); Martin  v.  New  York  Life  Ins. 
Co.,  148  N.  Y.  117, 42  N.  E.  416  (yearly 
salary);  Edwards  v.  Seaboard  R.  Co., 
121  N.  C.  490,  28  S.  E.  137  (yearly 
salary) ;  Booth  e.  Natl.  India  Rubber 
Co.,  19  R.  I.  696,  30  Atl.  714  (yearly 
saltu?) ;  Resener  v.  Watts,  Ritto-  ft  Co., 
73  W.  Va.  342,  80  S.  E.  839  (monthly 
or  annual  Balary);  Prentiss  v.  Ledyard, 
28  Wis.  131  (yearly  payment);  Kcs- 
loski  V.  Kelly,  122  Wis.  665, 100  N.  W. 
1037;  (but  aee  Kellogg  v.  Cititens'  Ins. 
Co.,  94  Wis.  564,  69  N.  W.  362);  Wil- 
der V.  United  States,  6  Ct.  of  Claims, 
462. 

"  See  infra,  i  620. 

"  National  L.  Ins.  Co.  v.  Fa^uson, 
194  Ala.  658,  69  So.  823  (weekly  pay- 
ment); Magarahsn  i>.  Wright,  83  Oa. 
773,  10  S.  E.  6S4  (monthly  payment); 
Odom  i>.  Bush,  125  Ga.  184,  53  8.  £. 
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^ons  are  sound,  but  however  thia  may  be,  certainly  the 
poiod  fixed  for  the  payment  of  w^es  or  salfuy  is  proper 
for  conaideratioii  in  connection  with  other  incidents.'*  Such 
other  circumstances  may  indeed  lead  the  coiui)  to  construe 
an  agreement  as  a  contract  for  a  definite  term  exceeding  in 
length  the  first  period  for  which  salary  is  payable.*'    Not  in- 


1013  (nmntUy  psyment);  Webb  e.  Mo- 
Crani^  12  Ga.  App.  269,  77  S.  £.  175 
(wedJy  payment);  Nichola  v.  Coola- 
hkn,  10  Mfltc.  449  (monthly  payment) ; 
{tf.  M&ynard  d.  Royal  Worcester  Corset 
Co,  200  Mms.  1,  4,  85  N.  K  877); 
Chambcriun  o.  Detroit  Stove  Works, 
103  Mkh.  124,  61  N.  W.  532  (aimual 
ndaiy);  Horn  ir.  Western  Land  Aaeoc, 
22  Minn.  233  (annual  salary);  Cap- 
ron  u.  Strout,  11  Ner.  304  (price  "pa- 
day  p^mble  monthly"  held  monthly 
Uring);  Beach  t>.  Mullin,  34  N.  J.  L. 
313  (moDthly  payment);  Jones  v. 
u.«i».tt...  Manure  Co.,  01  N.  J.  L. 
40S,  103  Atl.  984  (price  "per  year  pay- 
able monthly,"  also  providing  for  con- 
tingent pftyments  at  Cbriatmaa  and 
Eialcr,  Held  yearly  hiring);  Lyons  ti. 
Paat  FiaDO  Co.,  (N.  J.  L.,  1919)  107 
AlL  66  (weekly  salary,  but  also  oom- 
nunion  on  aTiniml  sales*  Hedd  to  Indi- 
eatey»riy  hiring);  Greasing  v.  Musical 
Inatrumait  Saks  Co.,  222  N.  Y.  215, 
118  N.  E.  627  (guaranteed  income  of  a 
certain  amount  per  onnuni);  Pinck- 
nr  V.  Talmage,  32  3.  C.  364,  10  8.  E. 
1083  (wages  payable  monthly  "  at  the 
rate  of  S500  a  year"  bdd  monthly 
Uni^;  Young  n.  Lewis,  9  Tex.  73 
(monthly  payment) ;  San  Antonio  &e. 
Bj.  Co.  V.  Sale  (Tex.  Civ.  App.),  31 
a.  W.  325  (monthly  payment) ;  Crone- 
minar  r.  Milling  Co.,  134  VTis.  248, 114 
N.  W.  432  (monthly  payment).  8o 
m  CaUfomia  QvU  Code,  $2010,  it 
is  provided  that  if  payments  are  made 
at  a  fixed  rat«,  a  hiring  ia  intended  for 
the  same  period  in  the  absence  of  ex- 
Vnm  ngreemait.  And  in  S  2011  it  is 
ptoviibd  that  in  the  absence  of  agree- 
nent,  eiHtom,  or  fixed  rate  of  hiring, 


a  month's  employment  is  presumed. 
This  California  legislation  has  been 
copied  in  Mont.  Hot.  Codes  (1007), 
a  5280,  5281;  N.  Dak.  Rev.  Codee 
(1905),  S{  5572,  6573;  Okla.  Gen.  St. 
(1908),  S4044;  S.  Dak.  Rev.  Code 
(1903),  {{  1477,  1478.  The  statutes 
of  these  States  also  provide  that  on  the 
termination  of  one  period  of  service  for 
a  term  thus  implied,  if  the  service  con- 
tinues without  new  agreement,  another 
term  of  the  same  length  is  preeumed. 
See  also  Emmens  E>.  Elderton,  4  H,  L.  C. 
624;  Buckingham  e.  Surrey  &  Hants 
Canal  Co.,  46  L.  T.  (N.  S.)  886;  Fox- 
all  v.  International  Lend  Credit  Co., 
16  L.  T.  (N.  S.)  637;  Smith  v.  TTieo- 
bald,  86  Ky.  141,  146,  5  S.  W.  304; 
Great  Northern  Hotel  Co.  b.  Leopohl, 
72  HI.  App.  108.  In  considering  the 
English  deciaions  dted  above,  it  must 
be  borne  in  mind  that  in  En^nd  an 
indefinite  hiring  is  presumptively  for 
a  year,  and  consequently  a  yearly 
salary  merdiy  adds  force  to  the  general 
presumption. 

"Evans  ».  Roe,  L.  R.  7  C.  P.  138; 
Poltz  V.  Puller,  38  ApP-  I>-  C.  139; 
Maynard  v.  Boyal  Worcester  Corset 
Co.,  200  Maae.  1,  S,  85  N.  E.  877. 

••  In  Pfieeter  v.  Western  Union 
Tel.  Co.,  282  Bl.  69,  118  N.  E.  407, 
409,  the  court  said  of  an  offer  to 
a  baseball  player:  "The  message 
of  the  Milwaukee  Club  to  plaintiff 
did  not  exprenly  say  its  offer  was 
$300  per  month  for  the  aeaaon,  but 
both  that  club  and  the  plaintiff  knew 
the  custom  and  practice  of  contracting 
for  the  playing  season  of  some  six 
months,  and  it  will  be  implied,  in  the 
abeence  of  an  expressed  contrary  in- 
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frequently  an  offer  or  agfeement  attempts  to  specify  the  Length 
of  the  hirii^,  but  does  so  in  such  general  language  as  to  raise  a 
question  whether  the  promise  is  too  indefinite  for  enforcement. 
Thus  "permanent "  employment  is  sometimes  promised." 
This  may  fairly  be  held  to  mean  that  the  employee  is 
to  serve  so  long  as  he  remains  able  to  do  his  work  properly, 
and  the  employer  continues  to  be  engaged  in  the  business 
to  which  the  hiring  related."  So  a  promise  to  work  as  long 
as  the  promisor  is  able,  is  sufl&ciently  definite."  Or  to  work 
as  long  as  a  business  is  carried  on.**  The  fact  that  damages 
may  be  difficult  to  calculate  if  such  a  promise  is  broken  ia 
not  an  insuperable  objection.*"  On  the  other  hand,  a  promise 
for  a  "long  engagement"  is  too  indefinite  for  enforcement.'^ 


§  40.  Offers  and  agreements  defining  incompletely  the  time 
of  performance. 

Frequently  the  nature  of  an  offer  or  agreement  or  the  sur- 
rounding circumstances  will  indicate  sufficiently  the  time 


tentioo,  that  it  contracted  with  refw- 
CDM  to  such  known  custom  and  usage." 


"While  a  coDtract  providing  for  pay- 
ment at  or  for  8tat«d  int^^rals,  may 
cre&te  a  prceumption  that  the  hiring 
was  for  corresponding  intervals,  the 
ciicumstancee  attending  the  particu- 
lar employment,  should  be  looked  to 
in  determining  the  length  of  the  em- 
ployment. Smith  V.  Theobold,  86 
Ky.  141,  5  8.  W.  394.  Applying  this 
rule  to  the  facto  in  this  case,  we  think 
the  contract,  if  entered  into  had  the 
telegram  been  received  sjid  its  terms 
accepted,  would  have  been  for  the 
base  baU  season  of  1912." 

"  See  deciHOns  in  the  following 
note. 

"  This  was  so  held  in  Camig  v. 
Cair,  167  Mass.  544,  46  N.  E.  117,  36 
li.  R.  A.  512, 57  Am.  St.  Rep.  488.  To 
the  Bsme  ^ect  are  Pennsylvania  Co.  o. 
Dolon,  8  Ind.  App.  109,  32  N.  E.  802; 
Harrington  v.  Kansas  City  Ry.  Co.)  60 


Mo.  App.  223.  But  see  contra  Roddy 
V.  MoGetrick,  49  Ala.  159,  15  Am.  St. 
Itep.  82;  Lord  v.  Goldbei^,  81  CaJ.  596, 
22  Pac.  1126,  15  Am.  St.  Rep.  82; 
Davis  e.  KdeUty  Fire  Ina.  Co.,  206 
lU.  375, 70  N.  E.  359;  Perry  v.  Wheder, 
12  Bush,  541;  SuUivan  tr.  Detroit,  etc, 
R.  Co.,  135  Mich.  661,  98  N.  W.  7S^ 
64  L.  R.  A.  673, 106  Am.  St.  Rep.  403; 
Milno-  K.  HiU,  19  Oh.  Cir.  Ct.  663; 
Beck  V.  Walkers,  24  Pa.  County  Ct. 
403.  See  also  Christensen  v.  Pacific 
Const  Borax  Co.,  26  Or.  302,  38  Pao. 
127. 

**  Jeasup  D.  Chicago  &  Notlhw€flt«m 
Ry.  Co.,  82  Iowa,  243,  48  N.  W.  77; 
KeUy  V.  Peter,  etc.,  Stone  Co.,  130  E;. 
530,  113  S.  W.  486. 

"  McMuUan  v.  Dickinson  Co.,  68 
Minn.  405,  65  N.  W.  661,  663;  Cai^ 
ter  White  Lead  Co.  v.  Kinlin,  47  Neb. 
409,  66  N.  W.  538. 

•"Caraig  t>.  CaiT,  167  Ma».  644. 
46  N.  E.  117,  35  L.  R.  A.  512,  ST 
Am.  St.  Rep.  488. 

"  Gray  v.  Wulff,  68  lU.  App.  876. 
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within  which  perfonnance  of  a  promise  was  understood  to 
take  place  thoi^  no  express  statement  of  the  time  is  made. 
In  a  few  such  cases,  definite  rules  of  law  have  been  established. 
Thus  in  a  contract  requiring  mutual  performances,  if  the 
perfonnauces  are  capable  of  beii^  rendered  simultaneously 
the  law  has  established  the  rule  that  they  are  to  be  so  per- 
formed." And  therefore  if  the  time  for  the  performance  of 
(me  promise  is  fixed,  the  time  for  the  counter  performance 
is  also  fixed." 

A  promise  is  not  too  indefinite  for  enforcement  because 
of  the  use  of  such  inexact  words  of  definition  of  the  time  of 
performance  as  "immediately."**  "As  soon  as  possible."" 
"At  once.""  "Forthwith.""  "Directly.""  "Promptly."" 


•■  Blozam  b.  Sanders,  4  B.  &  C.  941; 
Uunan  d.  Wanen,  53  Ala.  S35,  540; 
HcTTiU  Fumiture  Co.  v.  Hill,  87  Me. 
17, 3%  32  AU.  712;  Htukins  o.  Warren, 
115  Maaa.  S14,  533;  Delaware  Ttnist 
Cd.  v.  Ctim,  195  N.  Y.  23!,  88  N.  E.  63; 
Miner  IithogT^)hiiig  Co.  n.  MitteDthal 
Cb.,  119  N.  Y.  Supp.  1060. 

"Morton  V.  I^mb,  7  T.  R.  125; 
Wtlhm  ».  Reymlds,  2  B.  A  Ad.  882; 


Porker  t>.  Rawlinga,  4  Bing.  280; 
Brennan  v.  Ford,  46  Cal.  7,  16;  Louis- 
ville Packing  Co.  d.  Crain,  141  Ky. 
379, 132  S.  W.  575;  Skillman  Hardware 
Co.  V.  Davie,  S3  N.  J.  L.  114,  20  AtL 
1080;  Dunham  v.  Pettee,  8  N.  Y.  608; 
Zdhen  v.  Smith,  148  N.  Y.  658, 42  N.  E. 
lOSO;  Catlin  p.  loaea,  48  Or.  168,  85 
Pao.  515,  62  Or.  337,  97  Pao.  646. 
**  This  word  was  oonatjued  in  oases 


••  Attwood  V.  Eknery,  1  C.  B.  (N.  S.) 
110  (the  o(»iflbuotitni  wae  given  Uiat 
81  soon  aa  poenble  meant  aa  soon  aa 

"Widiita  MiD  &  ESerator  Co.  v. 
libcnl  Elevator  Co.,  243  Fed.  »9,  155 
C.  C.  A.  629;  Oeor^  .Agricultural 
WoAb  v.  Price,  II  Oa.  App.  80,  74 
8.  E.  718;  Wardertr.  Home,  110  Iowa, 
»5,  81  N.  W.  591;  Fisher  v.  Boynton, 
Sr  Me.  395,  32  Atl.  995;  Sharp  o. 
Mutrton,  3  LatuiQK,  520,  41  How.  Pr. 
400;  Binger  Co.  t>.  Btumberg,  134  N.  Y. 
Supp.  1115,  76  N.  Y.  Misc.  432; 
Lewis  r.  Hojer,  16  N.  Y.  Supp.  534 
(noiHr  than  a  reasonable  time); 
Yietor  Safe  Co.  v.  O'Neil,  48  Wash. 
176,  93  Fac.  214.  See  also  Beg.  v. 
Jiapm,  3  Q.  B.  D.  28. 

•> Roberte r.  Brett,  II H.  L.  Caa.  337 
(not  immediately,  but  within  a  resson- 
ible  time);  Bui^esa  n.  Boetefeur,  7  M. 


was  possiUe  to  the  seller,  considering 
his  particular  situation.  It  seems  this 
constructioii  migbt  be  a  true  one  in 

&  G.  481,  494  (with  all  possibte  celer- 
ity); Keaney  c.  Hutohineon,  6  M.  ft 
M.  134  (as  soon  as  reasonably  possible). 
See  also  Hyde  e.  Watts,  12  M.  ft  W. 
2S4;  Boyes  tr.  Bluck,  13  0.  B.  652; 
Hudmn  v.  Hill,  43  L.  J.  C.  P.  (N.  6.) 
273;  Futber  v.  Cobb,  18  Q.  B.  D.  494; 
Staunton  v.  Wood,  16  Q.  B.  638  (goods 
to  be  delivered  "forthwith,"  price  to 
be  paid  within  "fourteen  days" — 
forthwith  held  to  mean  less  than  four- 
teen days);  Anderson  c.  GoB,  72  Cal. 
65,  13  Poc  73,  1  Am.  St.  Rep.  34  (as 
soon  as  reasonably  possible). 

»  Duncan  c  To^dtan,  8  0.  B.  225 
(sooner  than  a  reasonable  time,  but 
not  "instanter"). 

"Soper  V.  Creighton,  93  Me.  664, 
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"All  convenient  speed."  "  "Shortly."'"  Frequently  the  time 
stated  in  a  promise  is  qualified  by  the  use  of  the  word  "about." 
This  will  not  render  the  promise  too  indefinite  for  enforce- 
ment. The  meaning  must  be  construed  with  reference  to 
the  particular  cimmistances  of  the  case."  But  a  promise 
to  pay  $900  "in  monthly  instalments"  without  indication 
of  their  numbers  or  amoimt  is  so  indefimte  that  it  can  be  con- 
strued only  as  a  promise  to  pay  in  a  reasonable  time.'*  And 
a  promise  to  continue  a  business  as  long  as  it  is  profitable 
or  pays  expenses,  is  too  indefinite  for  enforcement.*^  So  a 
promise  to  renew  the  plaintiff's  notes  "until  such  time  as  the 
improvement  in  the  business  situation  should  enable  him  to 
proceed  in  business  without  such  assistance,"  is  merely  "a 
hopeful  encouragement  sounding  only  in  prophecy,"  ^  and  a 


rdating  to  the  ule  of  goods  in  Wood? 
V.  Miller,  S5  Iowa,  168, 7  N.  W.  484,  39 
Am.  Rep.  170  (eight  days  held  too 
late);  Rhoades  t>.  Cotton,  90  Me.  453, 
38  Atl.  367  (seventeen  days  hdd  too 
late);  Rommel  v.  Wingat«,  103  Mass. 
327,  (nine  days  held  too  late).  See 
also  McConnicIc  Co.  v.  Brower,  88 
Iowa,  607,  56  N.  W.  £37;  Neldon  v. 
Smith,  36  N.  J.  L.  148.  In  the  case 
last  dted  it  was  held  that  the  word 


"immediate"  might  be  explained  by 
custom  as  meaning  even  so  late  a  time 
as  the  next  month.  The  word  is  con- 
strued in  cases  other  than  in  the  law  of 
sales,  in  Pybus  v.  Mitford,  2  Lev.  75, 
77;  Thompson  o.  Gibson,  8  M.  A  W. 
2B1;  Ho^ns  v.  Gordon,  3  Q.  B.  466; 
Alexiadi  r.  Robinson,  2  F.  &  F.  07ft; 
Webster  i>.  Appleton,  62  L.  T.  (N.  S.) 
704;  Reg.  v.  Berkshire  JusUcee,  4  Q.  B. 
D.  469. 


some  cases  and  not  in  others);  Hy- 
draulic En^neering  Co.  o.  McHa£Be,  4 
Q.  B.  D.  670;  E^n  v.  Barday  Fibre 
Co.,  61  Fed.  Rep.  627;  Tufts  v.  Mc- 

45  Atl.  840,  74  Am.  St.  Rep.  375 
(shqnnent  ordered  by  the  seller  from 
a  distant  place  involving  transit  of  a 
month,  not  compliance  with  order  for 
"prompt  shipment");  Brewer  v.  Lep- 
man,  127Mo.  App.693, 106  S.W.  UOT; 
Tobias  0.  Lisaboiser,  105  N.  V.  404, 
12  N.  E.  13,  69  Am.  Rep.  509  (means 
immediately,  or  at  once).  See  also 
Elliott  V.  Lord,  48  L.  T.  (N.  S.)  542, 
Doxey  v.  Coatee,  181  N.  Y.  App.  D. 
207,  168  N.  Y.  a  76. 

«>Gill  V.  Browne,  63  Fed.  Rep.  394, 
3  C.  C.  A.  S73. 


auie,  40  Iowa,  317;  Childs  v.  Omaha 
Paraphernalia  House,  80  Neb.  673,  114 
N.  W.  941 ;  National  Cash  R^jster  Co. 
V.  Brainson,  37  R.  I.  462,  93  Atl.  646. 

"  Cincinnati  Glass  Co.  v.  Stephens, 
3  Ga.  App.  766,  60  S.  £.  360. 

«  See  Smiley  v.  Barker,  83  Fed.  Rep. 
684,  28  C.  C.  A.  9;  CampbeU  Printing 
Press  Co.  i>.  Marsh,  20  Colo.  22, 36  Pac 
799. 

**  Hannan  ■>.  McNickle,  82  Cal.  122, 
23  Pao.  271. 

"  Pulliam  V.  Sdiimpf,  109  Ala.  179, 
19  So.  428.  See  also  Davie  i>.  Mining 
Co.,  93  Mich.  491,  63  N.  W.  62S,  24 
L.  R.  A.  357. 

"  Hall  V.  First  National  Bank,  173 
Mass.  16,  53  N.  K.  154,  44  L.  R.  A. 
319,  73  Am.  St.  Rep.  255. 
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extend  an  obligation  until  a  specified  bank  shall 
has  also  been  held  too  indefinite  for  en- 
but  this  decision  seems  questionable. 

§  41.  Offers  and  agreements  indefinite  as  to  price. 

It  is  by  no  means  uncommon  for  those  who  offer  or  agree 
to  employ  others,  or  to  buy  goods,  to  make  no  statement 
as  to  the  wages  or  price  to  be  paid.  The  law  invokes  here  (as 
Hkewise  where  an  agreement  is  indefinite  a^  to  time)  the  stand- 
ard of  reasonableness.  Accordingly  the  fair  value  of  the  services 
or  propoty  is  recoverable."  Sometimes,  however,  the  terms 
of  a  promise  exclude  the  supposition  that  the  reasonable 
or  market  price  was  intended.  In  such  a  case  no  contract 
can  arise.**  Thus  a  promise  may  attempt  to  define  the  price 
but  do  so  too  indefinitely  for  enforcement,  as  by  such  words 
as  "Not  exceeding  $300  a  week,"  "  the  cost,  plus  a  "nice" 
profit,"  a  division  of  profits  "upon  a  very  liberal  basis,"  *' 
"a  reasonable  amount  from  the  profits,"  "  "a  portion  "  of  the 


M  AUstrcHU  V.  ntipatrick,  17  Mont. 
296.  42  FM.  767. 

*  IQuBtratioDs  of  thia  nile  in  ogree- 
menta  for  serrices  mny  be  found  in  the 
foUowing,  among  other  decisions: 
Killer  >.  BaDerino,  136  Cal.  666,  67 
I^c  1016,  6S  F&c.  600;  Clark  v.  Clark, 
46  Conn.  686;  Itowell  i;.  Ro«s,  87  Conn. 
ICT,  87  Atl.  365;  Wells  v.  Haynes,  101 
G*~  841,  62  a  K  968;  Lockwood  e. 
Bobbin,  126  Ind.  3fiS,  25  N.  E.  4fi5; 
Chrk  >.  EUswortb,  101  Ia.  442, 73  N. 
W.  1023;  Norwood  v.  lathrop,  178 
Uam.  208,  69  N.  G.  660;  Selover  v. 
foywt,  54  Minn.  434, 66  N.  W.  68,  21 
L  R.  A.  418.  40  Am.  St.  Rep.  349; 
Svift  >.  Johnson,  175  Mo,  App.  660, 
tSS  S.  W.  96;  Randall  o.  Packaid,  142 
■N.  Y.  47,  36  N.  E.  823;  PerkinB «..  Haa- 
taouck,  155  Pa.  494,  28  Atl.  696; 
Standard  Printing  Co.  v.  Publishing 
Co.,  87  Wis.  127,  68  N.  W.  238;  Mo- 
Namara  e.  McNamara,  108  Wis.  613, 
84  N.  W.  901. 

QhistratioiiB  of  the  rule  in  regard  to 
the  price  of  goods  vill  be  found  in  the 
Uknring  dedaions'.  Aoebal  v.   Levy, 


10  Bing.  376;  Hoadly  v.  M'Laine,  10 
Ring.  482;  Valpy  s.  Gibson,  4  C.  B. 
837,  864;  Shealy  ■>.  Edwards,  73  Ala. 
175,  49  Am.  Rep.  43;  Greene  t>.  Lewis, 
85  Ala.  221,  4  So.  740,  7  Am.  St.  Rep. 
42;  McEwen  u.  Morey,  60  111.  32;  Jen- 
kins t>.  Richardson,  6  J.  J.  Marsh.  441, 
22  Am.  Dec.  82;  Taft  v.  Travis,  136 
Maes.  95;  lavejojv.  Michela,.88  Mich. 
15,  49  N.  W.  901,  13  L.  R.  A.  770; 
Stout  V.  CarutheTBville  Hardware  Co., 
131  Mo.  App.  520,  1 10  S.  W.  619;  liv- 
ingston  i>.  Wagner,  23  Ner.  53, 42  Pao. 
290. 

•Van  Newiwen  v.  Swanson,  121 
Minn.  260,  141  N.  W.  112. 

"United  Prees  v.  New  York  Prtm 
Co.,  164  N.  Y.  406,  68  N.  E.  527,  63 
L.  R.  A.  288. 

">  Gaines  v.  R.  J.  Reynolda  Tobacoo 
Co.,  163  Ky.  716,  174  S.  W.  482. 

"  Butler  V.  Kenunerer,  218  Pa.  242, 
67  Atl.  332.  See  also  Georgia  Cane 
Products  Co.  V.  Com  Products  Re- 
fining Co.,  141  Ga.  40,  80  3.  E.  31& 

"  Canet  v.  Smith,  86  N.  Y.  Miso. 
99,  149  N.  Y.  8.  101. 
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promisor's  estate,"  "a  part  of  the  money,""  "to  reduce 
the  rent,""  "a  due  allowance,"**  "money  to  enable  them 
to  carry  on  their  business,"  "  "good  wages,"  *•  "  the  average 
price."  "  These  have  been  held  too  indefinite  for  enforcement. 
But  a  promise  that  another  shall  be  "well  paid  "  may  be  en- 
forced as  a  promise  for  reasonable  compensation.""  And  a  price 
qualified  by  a  guarantee  against  decline  of  market  prices  of 
competitive  goods  prior  to  the  time  for  performance  of  the 
contract  is  sufficiently  definite.**  And  a  promise  for  services 
that  a  testator  would  leave  the  promisee  "full  and  plenty 
after  he  was  gone  so  tiiat  she  need  not  work  "  was  enforced 
as  an  obligation  to  leave  an  amount  sufficient  to  buy  an  an- 
nuity that  would  support  the  promisee  in  the  mode  of  life 
to  which  she  had  been  accustomed.*'  A  promise  to  bequeath 
"as  much  as  to  any  relation  on  earth  "  was  held  too  indefinite 
by  the  same  court;  **  but  it  would  seem  wroi^y  for  a  stand- 
ard is  fiurdshed  by  the  terms  of  the  promise  which  can  be 
applied  with  exactness.**  Even  a  promise  to  an  injured  work- 
man that  in  case  he  failed  to  recover  his  health  within  six 
weeks  the  employer  would  "make  it  right "  was  held  not  too 
indefinite.'* 

§  12.  OfFers  and  agreements  indefinite  as  to  work  or  proper^ 
to  be  given. 

As  a  promise  may  insufficiently  specify  the  price  to  be  paid, 
so  the  consideration  for  which  the  price  is  to  be  pfud  may  be 

"  WaU'B  Appeal,  111  Pa.  460,  6  Atl.  *>  SoIt«r  ».  Leedom  &  Woirdl  Co^ 

220,  56  Am.  Rep.  288.  262  Fed.  133,  164  C.  C.  A.  246. 

"Buraey  V.  Jonee,  140  Ga.  768,  79  •'Thompoon  p.  Sterens,  71  Pa.  161. 

S.  E.  S40.  *•  Graham  v.  Graham'B  EseoutoTB, 

"  Smith  0.  Ankrim,  13  S.  &  R.  39.  34  Pa.  475. 

"In  re  Vince  [1892],  2  Q.  B.  478.  "So  held  in  Sylveeter's  Ceae,  Pop- 

"  Erwin  u.  Enrin,  25  Ala.  236.  ham,  148. 

"Fairplay     School     Towmihip     n.  MBieonaii  (,,  Employeis'  Liability 

O'Neal,  127  Ind.  9S,  26  N.  E.  686.  Asaur.  Corp.,  213  Mass.  365, 100  N.  £. 

"Dea  Mtnnes  W&ter  Works  Co.  v.  632.    Hammond,  J.,  said:  "The  jury 

City  of  Dm  Moines,  95  Iowa,  348,  64  might  hare  foimid  that  under  the  dr- 

N.  W.  269.    Perhaps  the  court  was  too  cumstances  ibe  words  'make  it  ri^t' 

strict  in  this  case.  meant  that  in  the  contingent?  named 

•°  Davis  e.  Teachout,  12Q  Mich.  136,  the  plaintiff's  intestate  sbo^  have 

86  N,  W.  476,  86  Am.  St.  Rep.  531.  fair  compensation  paid  to  him  in  money 

See  also  Levitt  v.  Millw,  64  Mo.  App.  for  the  injuries  suffered  by  him.  .  .  . 

147.  The  promise  is  not  void  on  the  ground 
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left  equal^  uncertain,  and  in  such  a  case  it  is  not  usually 
possible  to  invoke  the  standard  of  reasonableness  in  order 
to  gj.Te  the  promise  sufficiait  definiteness  to  make  it  enforce- 
able, niustralions  of  such  indefiniteness  are  as  follows:  A 
promise  to  pve  the  buyer  of  a  horse  in  a  certain  contingency 
"the  buying  of  another  horse;"  "  a  promise  to  mine  and  de- 
liver all  "the  outcrop"  on  certain  lands."  A  reservation  of 
"the  necessary  line  for  making  a  railway;"  *"  a  promise  to 
sell  as  many  cross-ties  as  it  is  possible  to  accumulate  at  a 
certun  point  for  12  months  were  held  not  sufficiently  certain.** 
Likewise  a  promise  to  erect  buildings  where  the  dimen- 
sions and  plans  are  not  q>ecified,"  or  which  refers  to  plans 
and  spedfications  as  a  part  of  a  contract  though  no  plans  and 
specifications  are  attached.^'  So,  to  erect  "a  permanent  and 
firstrclass  hotel "  in  consideration  of  a  promise  of  a  railway 
"to  maintain  and  support  the  hotel  by  the  patronage  of  its 
road;"  "  a  promise  to  sell  bank  stock  which  did  not  specify 
whether  the  stock  was  to  be  part  of  the  original  issue  or  part 
of  the  stock  as  afterwards  increased;  ^'  or  to  buy  all  the  ties 
of  certain  grades  that  the  plaintiffs  "may  be  able  to  purchase 
or  make,  up  to  200,000  ties,  commencing  on  this  date  and 
ending  June  1,  1911"; "  a  promise  to  leave  a  business  to  the 
promisee  if  he  should  "attend  to  the  buaness";  ^'  or  to  give 
100  acres  of  land  "for  services  to  be  rendered,"  ™  or  to  give 

tint  it  is  too  indefinite.     Juries  are  tione  will  not  invalidate  an  agreement 

oODBtantly    aohring    such    probleme."  if  proTision  is  made  for  determining 

OF.  Bird  v.  J.  L.  Preemtt  Co.,  89  N.  J.  the  compensation  for  such  variations 

L5ei,g&AtL380.  United  SUtes  v.  MoMullen,  222  U.  S. 

"Guthingff.  Lynn,  2B.  A  Ad.  232.  460,  56  L.  Ed.  269,  32  S.  Ct.  128. 

"Soss-Sbeffidd  Co.  p.  I^yne,  180  "Hart  v.  Georgia  R.  R.  Co.,  101 

Ak.  341,  64  So.  617.  Ga.  188,  28  S.  E.  637. 

•■  Pearoe  v.  Watts,  L.  R.  20  Eq.  492.  "  Feore  v.  Avent,  4  AU.  App.  561, 

"Amaksa  Tie  &  Timber  Co.  v.  68  So.  727. 

Naylor  Lmnba-  Co.,  190  Ala.  319,  67  "Hudson  o.  Browning,  264  Mo.  58, 

So.  248.  174  S.  W.  303;  but  see  Mitohdl  Taylor 

"Binnger  s.  Prinoe,  117  Ala.  480,  Tie  Co.  v.  Whitaker,  158  Ky.  651,  166 

2380.67.  See alao  American,  etc.,  Co.  8.  W.  193;  Ayer  &  Lord  Tie  Co.  v. 

*.  Bridge  Co.,  29  Ore.  549,  46  F&o.  O'BamtOD,  164  Ky.  34, 174  S.  W.  783. 

138.  "Punres'  Estate,  190  Pa.  438,  46 

"Ahnine  p.  King,  92  HI.  App.  276.  AtL  369. 

Bid  Me  Bernard  Glo^ler  ir.  Carr,  72  "Shermao  e.  mtomiller,  17  S.  ft  R. 

W.VB.720,7gS.E.732.   Andapoww  45.    See  also  Brigp  v.  Morris,  244  Pft. 

HRmd  to  vaiy  plana  attd  qtectfica.  139,  90  Atl.  532. 
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a  yoxu^ECT  brother  "a  good  education"  and  "to  fit  him  for 
a  lawyer";"  or  "to  give  employment"  witiiout  specifying 
its  nature  or  compensation; "  or  to  give  plaintiff  a  "job  for 
life"  or  so  long  as  the  defendant  remained  in  business; '"  or 
to  assist  "to  make  a  success  of  a  business" ;  *>  are  all  too  v^ue."' 
On  the  other  side  of  the  line,  a  promise  to  execute  a  deed 
"with  usual  covenants,"  '^  or  to  sign  a  lease  in  the  form  "usual 
in  the  locality,"  "  or  to  act  as  exclusive  agent  and  use  one's 
* '  best  efforts  " ;  "*  or  to  subscribe  for  stock  of  a  sufficient  amount 
not  in  excess  of  $19,000,  to  provide  a  corporation  with  suf- 
ficient working  funds  and  capital  '^  have  been  sust^ed. 

Nor  need  a  contract  for  the  sale  of  goods  define  their  quality. 
Merchantable  goods  of  tjie  kind  promised  are  required  to  fulfil 
such  a  contract;  *°  and  a  promise  of  a  piece  of  land  to  ihi& 
plaintiff  if  he  married  the  promisee's  daughter  and  was  "good 
and  kind"  to  her,  was  enforced." 


§  43.  Offers  and  agreements  where  ttie  promisor  retains  an 
option. 

One  of  the  commonest  kind  of  promises  too  indefinite  for 
legal  enforcement  is  where  the  promisor  retains  an  unlimited 
right  to  decide  later  the  nature  or  extent  of  his  performance. 


"  Bumpus  o.  BumpuB,  53  Mich.  346, 
19  N.  W.  29. 

»  Sh&w  IT.  GIabb  Worki,  fi2  N.  J.  Law, 
7,18Atl.696. 

"  IngroiD'Dtiy  Lumber  Co.  v.  Rod- 
gei8,  iaeMiBa.244,62So.230.  See  also 
Bird  V.  J.  L.  Prescott  Co.,  89  N.  J.  L. 
601,  09  Atl.  380.  But  compare  Texas 
Cent.  H.  Co.  v.  Eldredge  {Tex.  Qv. 
App.),  155  S,  W.  1010,  where  it  was 
held  that  a  promise  to  employ  for  life 
waa  not  too  indefinite,  tbou^  neither 
the  character  of  the  serviocfl  nor  the 
compensation  was  fixed,  after  the  em- 
ployee had  worked  for  some  years 
without  dispute  under  the  Bigreem«nt. 

"  Sutliff  V.  Seidenbei^  132  Cal.  63, 
64  Pac.  131,  460. 

"See  also  McCaw  Mfg.  Co.  o. 
Felder,  116  Ga.  406,  41  S.  E.  664. 

*>  Hart  B.  Hart,  18  Ch.  Div.  670, 684. 


••Scholia  V.  Northweetcro  Mutual 
life  Ins.  Co.,  100  Fed.  573,  40  C.  C.  A. 
656.  Cp.  Meixel  v.  Meixel,  161  N.  Y. 
App.  Div.  518,  146  N.  Y.  Supp.  587, 
where  it  seems  erroneously  an  agree- 
ment to  give  "a  proper  ajid  sufficient 
mortgage  to  secure  spedfied  advances  " 
was  hdd  too  indefinite.    ' 

•*  Emerson  c  Pacific  Coast,  etc., 
Packing  Co.,  06  Minn.  1,  104  N.  W. 
673,  1  L.  R.  A.  (N.  S.)  445,  113  Am. 
St.  Rep.  603.  See  also  Marin  Water 
&  Power  Co.  V.  SausaUto,  168  Cal.  587, 
143  Pac.  787. 

"  Sanders  r.  Bamaby,  151  N.  Y.  S. 
680, 166  N.  Y.  App.  Div.  274. 

••Whitley  v.  Willingham,  176  Ala. 
264,   57  So.  816. 

"  Winslow  V.  White,  163  N.  C.  29, 
7fl  8.  E.  268. 
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Hiis  uslimited  choice  in  effect  destroys  the  promise  and  makes 
it  merety  illusory."  Thus  an  agreement  to  pay  such  wages 
as  the  employer  wishes  is  invalid.^  Though  an  agreement 
to  pay  such  wages  as  the  employer  conaders ' '  right  an^  proper" 
is  not  too  uncertfun,*^  since  performance  of  such  a  promise 
does  not  leave  the  promisor  free  to  do  as  he  may  choose.  He 
must  in  good  faith  make  an  honest  estimate  of  what  is  proper. 
On  the  other  hand  a  promise  that,  if  satisfied  with  the  promisee 
as  a  customer,  the  promisor  "would  favorably  consider  "  an 
application  to  renew  a  subsisting  contract,  may  be  kept  and 
yet  leave  the  promiscn-  free  to  exercise  such  choice  as  he  wishes; 
and,  therefore,  is  too  indefinite."  So  a  promise  to  employ 
another  to  do  such  work  as  the  employer  "may  assign  to  him, 
frwa  time  to  time,  such  services  to  continue  only  so  long  as 
satisfactory  to  the  employer"  is  also  too  indefinite.''  So  a 
promise  to  dispense  with  the  building  of  a  switch  "so  long 
as  it  pleased  the  promisor,"  '*  a  promise  to  leave  by  will  "a 
Aare  "  of  the  testator's  fortune  •*  or  "  a  child's  part,"  •*  or  that 
a  daught^  should  "be  noticed"  in  the  testator's  will,** 
and  a  promise  to  ^ve  an  increase  in  salary  and  an  interest 
in  the  (HYtfits*^  are  all  illusory  and  unenforceable.  On  the 
other  hand,  a  promise  to  pay  for  the  negotiation  of  "a  satis- 
factory lease,"  ••  a  promise  to  give  "the  first  refusal "  of  cer- 
tain property  "  a  promise  that  if  the  promisee  did  such  business 

«  "Nulla  promissia  potest  conaistere  *■  Sydick  v.  Beltixaon  &  0.  R.  R. 

que  ex  voltmtate  pnunitteutis  statum  Co.,  17  W.  Vft.  427. 

CHHt."    Dig.  45,  1,  de  verb.  obL  108,  *>  Farina  v.  FiokuB  llGOO),  1  Ch.  33L 

{1.    Inn  Charks  Wacker  Co.,  244  ■•  Sylveeter'B  Case,  Poi^.  148;  Wood 

Fed.  483.  o.EvMiB,113IU.  186,  55Am.Rep.40g. 

"BobertBD.  Simth,4H.  &N.  3U>;  oMoorhouae  v.    Cdvin,   15  Beav. 

Gidf,  etc.,  Ry.  Co.  t>.  ITuiton,  7  Tex.  341. 

CSt.  App.  67, 26  S.  W.  770.  "  MackmtaMh  v.  KimbaD,  101  N.  Y. 

«'ButlBro.WiDoiiaMillCo.,28MiiUL  App.  Div.  494,  92  N.  Y.  Supp.  132. 

205,  S  N.  W.  697,  41  Am.  Bep.  277.  ••  MuUally  c  Greenwood,  127  Mo. 

8w  also  Biyant  p.  Ili^t,  S  M.  &  W.  138,  20  8.  W.  1001,  48  Am.  Rep.  613. 

114;  Tamaot  v.  Fawcett  (Tex.  Civ.  See  also  cases  where  the  pranUBee's  sat- 

App.),  65  S.  W.  611.  isfaction  is  bargained  for. 

*  Montreal  Gas  Company  v.  Vasegr  "  Manchester  Ship  Canal  Company 

bSOOj,  A.  C.  505.  p.  Raoeoourse  Co.  [1901],  2  Ch.  37. 

"  Vogd  o.  Fekoc,  167  BL  339,  42  Ilkese  words  were  construed  to  mean 

N.  E.  386,  30  L.  R.  A.  491.    See  also  that  such  a  price  should  be  fixed  by  the 

Gaff  >.  Saam,  174  Ky.  33C^  192  S.  W.  promisor  as  he  was  willing  to  aaonpb 

M.  from  other  buyeta. 
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as  agent  for  the  promisor,  as  the  latter  might  "reasonably 
oq)ect,"  tiie  f^ency  contract  would  be  renewed;  ■  a  promise 
to  deliver  as  many  ties  as  the  promisor  could; '  a  promise 
to  convey  a  lot  of  ten  acres  out  of  a  specified  80  acre  lot ' '  aver- 
aging in  value  and  quality  with  the  whole,"  '  are  sufficiently 
definite.  It  should  be  noticed  further,  that  a  promise  is  not 
too  indefinite  because  it  reserve  to  the  promisor  the  right 
to  choose  which  of  two  or  more  performances  he  will  render. 
The  damage  to  which  the  promisee  would  be  entitled  in  case 
of  breach  of  such  a  promise  would  be  based  on  the  least  val- 
uable of  the  alternative  performances.*  It  is  only  where  tiie 
option  reserved  to  the  promisor  is  unlimited  that  his  promise 
becomes  illusory  and  incapable  of  f  omung  part  of  a  legal 
oblation.  A  promise  to  give  such  one  of  a  thousand  specified 
things  as  t^e  promisor  may  choose  cannot  be  enforced  spe- 
cifically, but  it  is  not  too  indefinite  to  have  a  clear  meaning, 
and  the  promisee's  damages  would  be  ihe  value  of  the  least 
valuable  of  the  thousand  things.^  So  a  promise  to  perform 
whenever  within  five  years,  the  promisor  may  wish.'  But  a 
promise  to  give  anything  whatever  which  the  promisor  may 
choose,  or  to  do  or  give  something  whenever  the  promisor 


I  Worthington  v.  Beeman,  91  Fed. 
Bep.  232,  33  C.  C.  A.  476. 

■  Ayer  &  Lord  Tie  Co.  v.  O'Baimon, 
164  Ky.  34,  174  8.  W.  783;  Hudson  v. 
Browning,  264  Mo.  68,  174  8.  W.  393. 
But  see  HoEelhuiat  Lumber  Co.  ei. 
Mercantile  Ac.  Co.,  166  Fed.  191. 

*  Burgon  v.  Cabaime,  42  Minn.  W7, 
44N.W.  118.  8ee  also  Brown  p.  Mun- 
ger,  42  Minn.  482,  44  N.  W.  619,  where 
a  promise  to  convey  320  Kcree  of  good 
tillable  land  in  Dakota  within  nine 
miles  of  a  railroad  station  was  held 
sufficiently  definite.  Cp.  Nippolt  a. 
Kammon,  39  Minn.  372,  40  N.  W.  266, 
where  a  promise  to  convey  five  acres 
out  of  lot  3,  which  contiuDed  a  laiger 
number,  was  held  too  indefinite. 
Brockway  v.  Proet,  40  Minn.  165,  41 
N.  W.  411,  where  a  promise  to  convey 
8  65/100  acres  out  of  a  larger  tract  was 
held  similarly  too  indefinite.    It  may  be 


questioned  whethet  these  pramiaea 
should  not  have  been  interpreted  as 
agreements  to  convey  the  worst  five 
acres  or  8  65/100  acres  which  the  prom- 
isor might  select.  So  construed  the 
promises,  though  not  capable  of  specific 
enforcement,  would  not  be  too  indefi- 
nite to  create  a  legal  obligation. 

*  See  r^ro,i  1*07. 

'Ibid. 

•Thus  in  Troy  Fertiliier  Co.  e. 
Logan,  96  Ala.  619, 12  So.  712,  a  prom- 
ise to  employ  a  person  from  a  date  not 
later  than  a  specified  future  dtty,  the 
precise  day  to  be  fixed  by  the  em- 
ployer, yraa  held  not  too  indefinite  for 
enforcement.  In  Dingley  v.  Oler,  117 
U.  8. 490, 6  8.  C.  850, 29  L.  Ed.  984,  the 
promisors  had  bound  themselvee  to 
deliver  a  qiecified  quantity  of  ice  at 
such  times  during  the  "^'j^g  eeuoa 
as  they  might  dect. 
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pleases,  is  illusory,  for  such  promises  would  be  satisfied  by. 
giving  Bomething  so  infimtely  near  nothing  or  by  performance 
80  infimtely  postponed  as  to  have  no  calcxilable  value.  For 
the  same  reason  if  one  party  to  an  agreement  reserves  an 
unqualified  right  to  cancel  the  bargain  no  legal  ri^ts  can 
arise  from  it,  while  it  remains  executory.^  Likewise,  alsoJ 
an  order  taken  by  a  tmvellii^  salesman  will  not  immediately! 
create  a  contract  if  confirmation  by  the  salesman's  principal  ia 
ergnsaly  or  impliedly  made  a  tenn  or  condition  of  the  agree-l 
meat.*  Nor  will  a  contract  arise  from  an  offer  or  agreement 
wMchby  its  terms  is  "subject  to  alterations."  *  Butan^ree- 
nient  not  to  practice  medicine  in  a  certain  place  "xmless  forced 
to  by  some  unforeseen  circumstances  "  was  held  enforceable.'" 
And  BO  a  promise  "subject  to  all  unavoidable  or  unforeseen 
causes."  "  The  difficulty  with  illusory  promises  may  be  two- 
fold, indefiniteness  and  insufficiency  of  consideration.  If  defi- 
nite enough  to  be  interpreted  plainly,  but  giving  the  promisor  an 
onlimited  option,  such  a  promise  may  be  assented  to  by  the  par- 
ties but  will  not  serve  as  consideration  for  a  cotmter  promise. " 

§  41.  Offers  and  agreements  in  which  the  promisee  is  given 
an  option. 

An  unlimited  option  given  to  the  promisee  is  theoretically  not 


'Vdk  Motor  C&r  Co.  n.  Kopmeier 
Motor  Co.,  194  Fed.  324;  EUis  i>. 
Dodge,  237  Fed.  S60.  See  also  cases 
cited  infra,  {  5S,  n.,  and  Toledo  Com- 
putiDg  SoUe  Co.  u.  Stephens,  96  Ark. 
WG,  132  S.  W.  926.  But  where,  as  in 
White  B.  McCaDAgh,  74  W.  Va.  116, 
8t  S.  E.  720,  the  right  of  cancellation 
m»y  not  be  exercised  arbitrarily,  but 
ooly  in  the  exerciae  of  the  judgment  of 
the  pnuniaor  as  a  fiduciary  for  others, 
tbc  reMTTBtion  of  the  right  does  not 
pnrvoit  the  existence  of  a  contract. 
hi  Cummer  o.  Butts,  40  Mich.  322,  29 
Am.  Rep.  530,  rather  party  was  given 
the  ti^t  to  tenninAte  an  agreement 
"for  gpod  cause."  It  was  held  that 
uqr  revocation  made  in  good  faith  by 
other  party  was  efiectual.  And  so 
when  an  agreement  reserved  a  ri^t 
to  cidi  par^  to  tenninat«  it  "for  just 


cause."  Oakland  Motor  Car  Co.  v. 
Indiana  Automobile  Co.,  201  Fed.  499, 
131C.C.A.319.  Buteeeinfro-SeOn., 
as  to  damages  which  may  arise  from 
the  exercise  of  a  right  of  cancellation. 

'  Cable  Co.  n.  Hancock,  2  Ga.  App. 
73,  58  S.  E.  319;  American  Publishing 
Ac.  Co.  V.  Walker,  87  Mo.  App.  603; 
Senner  &  Kaplan  Co.  v.  Gem  Mills,  185 
N.  Y.  App.  D.  562,  173  N.  Y.  S.  206; 
Thomas  Mfg.  Co.  «.  Lyons,  29  S.  Dak. 
600,  137  N.  W.  340;  Waco  Mill  Co.  e. 
Allis-Chalmera  Co.  (Tex.  Cir.  App.), 
109  8.  W.  224. 

•  Mayer  v.  McCre«iy,  1 19  N.  Y,  434, 
23  N.  E.  1045. 

"Ryan  tr.  Hamilton,  205  111.  191, 
68  N.  E.  781. 

"  Shadbolt,  etc,  Boyd  Iron  Co.  v. 
Topliff,  85  ms.  613,  66  N.  W.  864. 

"  See  tt^,  i  104. 
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as  destructive  of  the  validity  of  the  promise  as  such  an  option 
given  to  the  promisor.  Certainly  the  promise  is  not  illusory 
where  the  option  is  ^ven  to  the  promisee;  that  is,  it  does 
not  fail  by  its  very  terms  to  promise  uiything,  as  is  the  case 
where  the  promisor  retains  an  imlimited  option.  Nor  is  there 
objectionable  indefiniteness  since  a  means  is  provided  (the 
promisee's  election)  for  determining  the  precise  thing  which 
the  promisor  lb  to  do.  Such  difficulty  as  exists  is  the  oppcsite 
from  that  where  the  promisor  retains  the  choice.  So  much 
is  promised  by  a  promise  to  do  or  give  whatever  the  promisee 
may  choose,  that  an  infinitely  great  performance  may  be 
demanded.  And  such  a  jnvmise  in  many  cases  would  be 
against  public  pohcy.'*  But  though  a  wholly  imlimited  op- 
tion to  the  promisee  may  not  be  permitted,  it  is  possible  to 
give  him  a  large  choice  of  what  performance  he  will  demand 
or  accept.  A  common  illustration  of  such  a  promise  is  where 
a  seller  promisee  to  deliver  goods  or  render  some  other  -pcr- 
formance  which  shall  be  satisfactory  to  the  buyer.  Sudi  a 
promise  is  usually  considered  as  requiring  the  promisor  to 
render  performance  which  shall  be  satisfactory  to  the  promisee 
if  he  exercises  an  honest  judgment."    But  the  promisee  must 


■■  See  Crane  v.  Crane  Co.,  105  Fed. 
Rep.  869,  45  C.  C.  A.  96,  and  infra, 
i  1652.  Cf.  Western  Newspaper  Union 
V.  Kitchd,  201  Mich.  121,  166  N.  W. 
1021. 

"  Cases  of  pronuaea  or  conditions  re- 
quiring the  satisfaction  of  the  promi- 
see are — Andrews  d,  Betfield,  3  C.  B, 
(N.  S.)  779  (BHle  of  a  carriage);  Hig- 
gle E>.  O^ton  Motor  Co.,  112  L.  T.  1029 
(conti&ct  of  employment) ;  Silaby  Mfg. 
Co.  ■>.  Chico,  24  Fed.  Rep.  893  (sale 
of  steam  engine);  Campbell  Printing 
Press  Co.  v.  Thorp,  36  Fed.  Rep.  414 
(sale  of  printing  presses);  Re  George 
M.  Hill  Co.,  123  Fed.  Rep.  866,  S9 
C.  C.  A.  354  (sale  of  machine);  Boi^ 
nett  i>.  BeggB,  208  Fed.  255, 125  C.  C.  A. 
455  (contract  for  plans  and  specifioa- 
tiODH);  American  Music  Stores  d. 
Kussell,  232  Fed.  306,  146  C.  C.  A. 
354,  L.  R.  A.  1916  F.  882  (contract  of 


employment) ;  Hollidie  tr.  S«ittv  St.  R. 
R.  Co.,  63  Col.  575  (sale  of  sted  ropo 
or  cable);  KoU  v.  Bush,  6  Colo.  App. 
294,  40  Pao.  679  (contract  of  employ- 
ment); Zaleski  if.  Clarlc,  44  Conn.  218, 
26  Am.  Rep.  446  (making  plaster  bust); 
MocKensie  v.  Minis,  132  Go.  323,  63 
S.  E.  900,  23  L.  B.  A.  (N.  8.)  1003 
(oontroct  of  employment);  Goodrich 
V.  Van  Nortwick,  43  Ul.  445  (sole  of  a 
fanning  mill);  Buckley  o.  Mddioth,  93 
Dl.  App.  460  (sale  of  acetylene  gas 
generator  and  fixtuns);  Inman  Mfg, 
Co.  p.  American  Cereal  Co.,  124  Iowa, 
737,  100  N.  W.  860  (sale  of  machine 
for  mill);  Brown  c.  Foster,  113  Mass. 
136,  18  Am.  Rep.  463  (sale  of  suit  of 
clothes);  Gibson  ■>.  Cranage,  39  Mich. 
49,  33  Am.  Rep.  351  (contnct  for 
enlarging  a  photagisph);  Wood  Reap- 
ing &  Mowing  Machine  Co.  v.  Smitji, 
60  Mich.  666,  45  Am.  R^.  67  ^als  of 
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^ve  fur  confflderaticHi  to  the  matter.  A  refusal  to  examine 
tin  inromisor's  performance,'^  or  a  rejection  of  it  not  in  reality 
baaed  on  its  imsatiafactory  nature  "  but  on  fictitious  grounds 


■pieultunl  maohiiie);  Ratt  b.  Broder- 
kk,  70  Midi.  S77,  38  N.  W.  fi7«  (sale 
of  inaohine)',  United  States  £lie  Alarm 
Co.  V.  Kg  R^Hda,  78  Mich.  67,  43 
K.  W.  1030  (sale  of  fire  alarm  beU); 
Hooading  s.  Solomon,  127  Mich.  664, 
87  N.  W.  57  (sale  of  horses);  labdl 
t.  Andenon  Carriage  Co.,  170  Mich. 
dm,  136  N.  W.  467  (contract  of  employ- 
mait};  Schmasd  v.  Jandorf,  175  Mich. 
88, 140  N.  W.  996,  44  L.  R,  A.  (N.  S.) 
«Sa,  Ann.  Caa.  1916  A.  746  (ooatmct  of 
employmait);  MeCormiok  Machinery 
Go.  *.  Cbeeromi,  33  Minn.  32, 21 N.  W. 
846  ^ale  of  madiineiy);  Magee  n. 
Scott  Lumber  Co.,  78  Minn.  II,  80 
N.  W.  781  (oontmct  to  tow  logf,); 
Baaaol  p.  Vnmillion  Farmos'  Ele- 
ntoT  Co.,  102  Minn.  229,  113  N.  W. 
677, 12  L.  R.  A.  (N.  S.)  403  (contract 
of  tsnplaymetit);  Bayea  e.  Kluge,  86 
N.  J.  L,  667,  92  AtL  36S;  Gwynne  d. 
Hitchner,  66  N.  J.  L.  97,  48  AtL  671 
(oontmct  of  unploj'inent) ;  Potter 
Printing  Prem  Co.  v.  Newark  4c.  Pub. 
Co.,  82  N.  J.  L.  671,  S3  Atl.  960  (aak  of 
mftduDe);  Hoffman  c.  Gallaher,  6 
Daly,  42  (conbttct  to  paint  a  portrait) ; 
Tjier  ».  Ames,  6  Lans.  280  (contract 
to  an[doy  an  agent);  Gray  v.  Central 
R.  R.  Co.,  11  Hun,  70  (sale  of  a  steam- 
boat);  Moore  d.  Goodwin,  43  Hun,  634 
(coutnuTt  for  crayon  piotrait);  Haven 
f.  Rimell,  34  tt.  Y.  Supp.  292  (con- 
tract fta  playwri^t  to  write  a  play); 
Garland  v.  Keeler,  15  N.  Itak.  548,  108 
N.  W.  484  (sole  fA  machine);  Diamond 
f.  MoDddecdin,  156  N.  Y.  App.  D.  636, 
141 N.  Y.  S.  775  (contract  as  foreman) ; 
Sngeriy  v.  Thayn,  108  Pa.  St.  291, 
3  Atl.  230,  66  Am.  Rep.  207  (sale  of 
tOFdranlio  devator);  Seeley  v.  Wellee, 
130  F^  St.  69,  13  Atl.  736  (sale  of 
icaper  and  binder);  Corgan  v.  Lee  Coal 
Cb.,  218  Pa.  386,  67  AU.  655  (contract 
tt  vaployiaBat};  Halff  Co.  c  Jones 


(TeK.  Civ.  App.),  169  S.  W.  906  (sale 
of  automobile);  Rossit^  v.  Cooper,  23 
Vt.  622  (oontract  for  labor);  McClure 
p.  Bri^B,  68  Vt.  82,  2  AU.  583,  56  Am. 
Rep.  557  (sale  of  or^tn);  Tatum  v. 
Geist,  46  Wash.  226,  89  Fac.  647  (nle 
of  maohine);  El^thaust  Ventilator  Co. 
t>.  Chicago,  ete.,  Ry.  Co.,  66  Wis.  218, 
28  N.  W.  343,  67  Am.  Rep.  257,  69 
Wis.  464,  34  N.  W.  609  (sale  of  exhaust 
fans). 

"ffidney  School  Furniture  Co.  e. 
Warsaw  School  District,  130  Pa.  St. 
76,  18  Atl.  604.  See  also  Williams  v. 
Hiishom,  91  N.  J.  L.  419, 103  AU.  33. 

"  Richardson  ■>.  Coffman,  87  Iowa, 
121;  McCormick  Co.  r.  Ookerstrom, 
114  Iowa,  260,  86  N.  W.  284;  Hawk- 
ins V.  Graham,  149  Mass.  284,  21  N. 
G.  312,  14  Am.  St.  Rep.  422;  Lock- 
wood  Mfg.  Co.  V.  Mason  Co.,  183 
Mass.  25,  66  N.  G.  420;  Frai;  t>. 
American  Rubber  Co.,  52  Minn.  264, 
53  N.  W.  lies,  18  L.  R.  A.  644;  WU- 
liame  v.  Hirahom,  91  N.  J.  L.  419, 103 
AU.  23.  In  Noa  Spears  Co.  v.  IniMi 
(Tex.  Qv.  App.),  186  8.  W.  357,  an  tm- 
ptoyee  who  had  undertaken  to  work  to 
his  employer's  satisfacUon  was  dis- 
chai^ed,  though  no  fault  was  found 
with  his  work,  but  apparenUy  because 
of  his  infideUty  to  his  wife.  The  court 
held  the  discharge  a  breach  of  oontract. 
There  is  no  warrant  for  the  statement 
in  Joliet  Bottling  Co.  v.  JoUet  Brewing 
Co.,  254  111.  215,  98  N.  £.  263,  265, 
that  where  a  oontraot  provided  that 
the  quality  of  beer  was  to  be  satisfao- 
toiy  to  the  af^llant  it  "had  the  op- 
tion of  refuang  to  accept  beer  from  the 
appellee  at  its  pleasure,  upon  the 
ground  that  it  was  not  satisfactory." 
A  similar  misconstrucUoa  was  made 
in  Texas  Produce  Exchange  v.  Sonell 
(Tex.  av.  App.),  168  S.  W.  74. 
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or  none  at  all  will  amount  to  prevention  of  perfonnance  of  the 
condition  and  excuse  it,"  In  New  Yorlt  and  some  other  States 
a  broader  and  artificial  meaniii^  is  given  to  such  a  promise. 
It  is  constiiied  as  matter  of  law  as  imposing  upon  the  promisor 
the  duty  only  of  satisfyii^  a  reasonable  man/'  unless  the 
subjectr-matter  of  the  contract  involves  personal  taste.  In 
such  a  case  even  m  these  latter  States  the  contract  is  held  to 
require  the  actual  satisfaction  of  the  promisee."  Frequently, 
no  doubt,  on  a  true  construction  of  promises  for  satisfactory 
performance,  reasonable  satisfaction  and  not  actual  satis- 
faction of  the  promisee  is  all  that  is  required.  Especially  is 
this  likely  to  be  the  case  where  the  contract  provides  definite 
tests   or  specifications  for   the  required  perfonnance,  and 


"  See  infra,  {  677. 

"  Gladdiiig  v.  Montgomor,  20  CbI. 
App.  276,  128  P.  790;  McCortaey  v. 
BadoTin&o  (Colo.  1916),  160  Ptu.  19(^ 
LR.  A.  1917,  A.  1146;  Fuchs&lAug 
Mnfg.  Co.  V.  Kittredge,  242  lU.  88,  8B 
H.  E.  723;  Keeler  t.  Clifford,  165  lU. 
S44,  46  N.  E.  24S;  Bridgeford  b.  Mea- 
gher, 144  Kj.  479, 13&  S.  W.  760;  Union 
League  Club  v.  Blymy^  Ice  Machine 
Co.,  204  111.  117, 68  N.  E.  409;  Schmand 
0.  Jandorf,  175  Mich.  88,  140  N.  W. 
996;  Boyd  r.  Hallowell,  60  Minn.  225, 
62  N.  W.  12S;  Barnett  v.  Sweringen,  77 
Mo.  App.  64;  Waite  o.  Shoemaker,  60 
Mont.  264,  148  Pac.  736;  DoU  v. 
Noble,  116  N.  Y.  230,  22  N.  E.  406, 
18  Am.  St.  Rep,  398;  b.  c.  tub  nom. 
Dall  t>.  Noble,  a  L.  R.  A.  664;  Hummd 
V.  Stern,  164  N.  Y.  603,  58  N.  E.  1088; 
Miller  ■>.  Phillips,  39  R.  I.  416,  98  Atl. 
69;  RicbiMD  v.  Mead,  II  S.  Dak.  039, 
SON.  W.  131. 

»  Devine  v.  Chicago  &a.  R.  Co.,  266 
Bl.  248,  107  N.  E.  593,  596.  In  DoU 
e.  Noble,  116  N.  Y.  230^  22  N.  E.  406 
16  Am.  St.  Rep.  398;  a.  o.  «u6.  Tum. 
Dall  c.  Noble,  6  L.  R.  A.  564,  a  con- 
tract to  "finifdt  woodwork  to  the  en- 
tire satiBfactioit  of  the  owner"  was 
held  complied  with  by  ftniwhing  the 
work  in  a  workmanlike  manner.  So 
^  Stem,  164  N.  Y.  603, 


68  N.  E.  1088,  the  same  doctrine  was 
iqjplied  in  regard  to  a  contract  for  ven- 
tilating machinery  which  it  was  agreed 
should  ventilate  the  premises  to  the 
satiafactioa  of  the  buyer.  On  the  other 
hand,  in  Haven  v.  Runell,  34  N.  Y. 
Supp.  292,  a  contract  to  write  a  pl&y 
to  the  satisfaction  of  a  theatrical  man- 
ager was  held  to  make  the  actual  sat- 
isfaction of  the  manager  the  only  test. 
So  in  Gray  a.  Alabama  NatL  Bank,  14 
N.  Y.  Supp.  155,  a  contract  to  make  a 
lithographic  deeign  subject  to  a  sim- 
ilar condition,  and  in  Crawfcvd  v. 
Mail  &  Expreea  Pub.  Co.,  163  N.  Y. 
404,  57  N.  E.  616,  a  contract  to  write 
articles  for  a  newspapm,  to  the  satis- 
faction of  the  defendant  were  held  to 
mean  actual  satisfaction.  In  Diamond 
V.  Mendelsohn,  166  N.  Y.  App.  D.  638, 
141  N.  Y.  8. 775,  the  contract  of  a  fore- 
man for  Nnploytnent  was  similarly 
treated.  It  will  be  observed  that  the 
line  of  distinction  between  these  oases 
is  rather  fine.  The  fini^  of  wood- 
woit  and  the  ventilation  of  a  room  are 
matters  involving  a  good  deal  of  per- 
sonal taste  to  some  peot^e — as  much 
perhaps  as  the  wiitiag  d  a  newqtaper 
article.  See  aiao  Waldt  u.  Goodwin 
Mfg.  Co.,  166  N.  Y.  App.  D.  244,  160 
N.  Y.  S.  831. 
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Hie  satisfaction  of  one  of  the  parties  is  not  made  the  sole  de- 
temuning  factor.'"  Other  promises  are  not  infrequent  where 
the  promisee  is  given  an  option  to  determine  within  speci- 
fied limits  or  as  to  a  particular  matter  the  performance  which 
he  wishes.  Sometimes  this  choice  on  the  part  of  the  promisee 
must  be  exercised  when  the  offer  is  accepted.^^  In  other 
cases  the  option  need  not  be  exercised  until  the  time  for  per- 
formance of  the  contract.  Frequently  such  a  choice  is  given 
in  regard  to  the  time  of  performing  a  contract.*'  So  the  place 
of  performance;  **  the  quantity  of  goods  to  be  sold,'*  the  kind 
of  goods,*'  the  method  of  shipment,"  or  any  other  matter  ** 
may  be  left  optional  to  the  promisee.  But  though  such  promises 
maj  give  rise  to  a  binding  obligation,  if  consideration  is  given, 
at  the  time  of  the  promise  no  liabihty  can  arise  for  breach 
of  them  until  the  promisee  exercises  his  option  and  gives 
notice  of  his  choice  to  the  promisor.  *"  Frequently  in- a  bilateral 


»  Fechtekr  ■>.  Whittemore,  205  Mass. 
6^  91  N.  B.  155;  Hawkins  v.  Graham, 
140  Man.  2S4,  21  N.  E.  312,  14  Am. 
St.  Rep.  422;  Wentworth  v.  Manhat- 
tan Market  Co.,  218  Mas.  91,  106 
N.  E.  118.  See  also  Devine  v.  Chicago 
Ac.  Co.,  266  m.  248,  107  N.  E.  693. 

*>8ee  supra,  {34. 

"Empire  State  HiOQihBte  Co.  c 
Hdler,  61  Fed.  280,  20V.  9.  App.  689, 
9  C.  C.  A.  604;  Colvin  t>.  Weedman, 
fiOOL  311,  Hoikle  v.  Smith,  21  lU.  238; 
Pdoey  p.  Sctdee,  55  Ind.  282;  BeU  d. 
Batfidd,  121  Ky.  660,  89  a  W.  544,  2, 
L.  B.  A,  (N.  8.)  629;  Sousely  v.  Bums'a 
Adms.,  10  Biuh,  87;  RiueeU  v.  Clark, 
112  Me.  160,  91  AU.  602;  Bollee  v. 
atchs,  37  Minn.  315,  33  N.  W.  862; 
Ctdhnn  v.  Wa^tafF,  48  Pa.  300; 
Lockhart  p.  Bonaall,  77  Pa,  53. 

"Warner  ».  WUaon,  4  Cal.  810; 
Weill  V.  American  Metal  Co.,  182  HI. 
128,  64  N.  B.  1060;  Hunter  e.  Wetaell, 
84  N.  Y.  649,  38  Am.  Rep.  544;  Lock- 
hait  «.  Bonsall,  77  Fa.  53. 

wifjngiiiMi  p.  TTminn  Wagon  Co., 
176  nL  645,  52  N.  E.  328;  Harrow 
8prii«  Co.  V.  Whipple  Harrow  Co., 
90  Midi.  147, 51 N.  W.  197, 30  Am.  St. 


Rep.  421 ;  Buratein  tf.  Phillips,  154  T^s. 
691,  143  N.  W.  679. 

"Whitman  «.  Hamquit  Wonted 
Co.,  206  Fed.  Rep.  549;  ConsoUdated 
Coal  Co.  V.  Smelting  Co.,  53  HI,  App. 
565;  StoiTD  V.  Rosenthal,  141  N.  V. 
Sup.  339,  156  N.  Y.  App.  Div.  544. 

"  Wackerbarth  v.  Maason,  3  Campb. 
270;  Armitage  v.  Insole,  14  Q.  B.  728; 
Sutherland  o.  Allhueen,  14  L.  T.  (N.  S.) 
666;  Walton  ».  Black,  6  Houst.  149; 
Dwi^t  v.  Eckert,  117  Pa.  490,  12  AU. 
32. 

"Hinckley  v.  Pittaburg ' Sted  Co., 
121  U.  S.  264,  30  L.  Ed.  967;  United 
States  V.  McMullen,  222  U.  S.  460,  56 
L.  Ed.  289,  32  S.  Ct.  12S;  AUer  d.  Pen- 
neU,  51  la.  537,  2  N.  W.  385;  Butler 
p.  BuUer,  77  N.  Y.  47%  33  Am.  Rep. 
648;  HuTd  v.  GiU,  45  N.  Y.  341;  Eisel 
p.  Hayes,  141  Ind.  41,  40  N.  E.  119 
(a  pramiK  not  to  become  a  competitor 
with  the  buyer  of  a  buainees,  while  the 
buainesa  was  carried  on  by  the  Utt«r). 

*See  cases  dted  in  the  preceding 
fire  notes.  If  the  choice  i^ted  to 
time  limited  by  an  ultimate  day,  the 
failure  of  the  promisee  expressly  to 
exercise  bis  option  operates  as  a  tadt 
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agre^neat  tiie  aame  option  is  contained  in  both  promises, 
in  one  promise  being  given  to  Uie  promisee,  in  the  other  re- 
served to  the  promisor.  As  where  one  party  agrees  to  buy 
what  he  wishes  or  needs,  and  the  other  party  threes  to  sell 
what  the  first  party  wishes  or  needs.  In  such  an  agreement 
the  seller's  promise  is  not  too  indefinite.  It  promises  the 
brxyet  an  option;  but  the  buyer's  promise,  if  it  reserves  an 
unliioited  option  which  may  be  exercised  without  incurring 
a  detriment,  will  be  insufficient  conmderalion  for  the  seller's 
promise." 

§  4fi.  OfFers  and  agreements  where  something  is  reserved  for 
future  determination. 
Although  a  promise  may  be  sufficiently  definite  when  it 
contains  an  option  given  to  the  promisor  or  promisee,  yet  if 
something  is  reserved  for  the  future  agreement  of  both  parties, 
the  promise  can  give  rise  to  no  legal  obligation  until  such 
future  agreement.  Since  ather  party  by  the  very  terms  of 
the  promise  may  refuse  to  agree  to  anything  to  which  tiie 
other  party  will  agree,  it  is  impossible  for  the  law  to  affix  any 
obligation  to  such  a  promise.*  It  should  be  observed,  however, 
that  though  such  a  promise  is  invalid,  it  will  not  necessarily  in- 
validate an  entire  agreement  of  which  it  forms  a  part.   Whether 


dioice  of  the  latest  time.  Souaely  v. 
Burm'B  Adm.,  10  Bush,  87.  See  also 
Itay  Fntiliiw  Co.  v.  Logu,  96  Ala. 
619,  12  So.  712. 

"SeoiTifro,  S104. 

"Olmetead  e.  DiatiUuig  A  Cattle 
Feeding  Co.,  77  Fed.  Hep.  266,  267; 
Guun  V.  NewGomb,  82  Iowa,  468, 48  N. 
W.  989;  Auderaon  t>.  Desonia,  23  111. 
App.  422;  Denton  b.  Booth,  (Mich. 
1919)  168  N.  W.  491;  Jameetown  Port^ 
laad  Cement  Corp.  i>.  Bowles,  228  Maas. 
176,  117  N.  E.  41;  Shepaid  v.  Carpen- 
ter, 54  Minn.  153, 55  N.  W.  906;  Davila 
V.  United  Fruit  Co.,  88  N.  J.  Eq.  602, 
103  AU.  616;  Mayo'  d.  McCreery,  119 
N.  Y.  434, 23  N.  E.  1045;  Elks  t>.  North 
State  Lite  Ins.  Co.,  150  N.  C.  619,  75  S. 
E.  808;  HolU  v.  Olds,  84  Oreg.  567,  164 
Pac.  583,  1184;  Pennsylvania  Lubri- 


cating Co.  V.  WUhelm,  255  Pa.  300, 100 
AtL  93.  And  see  cases  in  the  preced- 
ing sections  paatim.  In  Wee^unan  v. 
Killifer,  215  Fed.  168,  170,  s.  c.  affd. 
.  21S  Fed.  280,  131  C.  C.  A.  S5S,  an 
agreement  to  play  baaeball  "at  a  sal- 
ary to  be  determined  by  the  parties," 
was  said  to  be  invalid.  An  agreement 
which  in  t«ms  is  open  to  the  objeo- 
tion  stated  in  the  text,  may  be  defi- 
nite enough  when  applied  to  existing 
facto.  Thufl  in  Kre^  v.  Taylor,  194 
Fed.  Rep.  379,  there  was  a  ooutract  to 
sell  a  stock  of  merchandise,  the  sale- 
able merchandise  to  be  taken  at  ooet 
and  that  which  was  "damaged,  soiled, 
or  out  of  date"  at  a  prioe  to  be  agreed 
upon.  This  was  held  a  tni^ding  con- 
tract, since  there  were  no  damaged, 
soiled  or  out  of  date  goods  in  the  stock. 
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H  win  have  this  effect  depends  upon  its  relative  importance 
and  its  severabitity  from  tiie  remainder  of  the  contract  of 
wbidi  it  fonns  a  put." 

S  46.  Mimwii  flTi  ami  a  iadefinite  promises. 

Other  illustrations  of  pitHnises  too  ind^nite  for  legal  en- 
forcement may  be  suggested.  A  promise  by  a  phjmcian  to 
remove  if  he  fails  to  obtcun  an  appointment  "or  the  field  is 
not  larger  thexi  Hhan.  now;"  "  a  promise  to  pay  a  note  "if 
the  grain  market  shall  advance  enough  to  justify  it;"  **  a 
promise  "to  hve  in  harmony"  and  not  to  "make  any  more 
trouble  about  money  lent  forty  years  ago;"  "  a  promise  "not 
to  complain,"  •'  or  "not  to  bother."  **  A  promise  to  apply 
"part "  of  certain  wages  to  a  debt,*^  or  to  pay  "part "  of  the 
eoet  (tf  a  building,  **  or  an  added  price  for  a  horse  if  the  buyer 
"did  well  and  had  no  bad  luck  with  the  horse;"  "  a  pnmiise 
to  "help  another  out  on  Mb  pay  roll,"*°  or  to  sell  oil  to  a  re- 
tail dealer  "on  terms  so  favorable  that  he  can  compete  with 
otitexs,"  *'  are  all  too  indefinite. 

S  47.  A  promise  is  not  too  indefinite  if  it  can  be  made  certain 
by  reference  to  ontside  matters. 
It  is  not  necessary  that  a  promise  should  within  itself  be 
eoiain  if  it  contains  a  reference  to  some  document  or  transh 
action  which  makes  the  meaning  clear.  Thus  a  promise  to 
marry  another  when  a  third  person  shall  die/^  a  promise  to 
pay  one-third  d  the  receipts  from  the  sale  of  certain  priv- 

*■  See  i«/Ta,  1 48.  heir  if  he  became  dissatisfied."  Cksw 

oTotgue  V.  Sdiaub,  183  N.  C.  458,  ley  o.  Blaekmao, 81  Oa.n5,8S.E.533. 

46  a  E.  TtSZ.  "  Vaaaickle  v.  FerseaoD,  122  lud. 

•>  Tbomson  d.  Oort&er,  73  Md.  474,  460,  23  N.  E.  SG8. 

31  AtL  371.  "  Tbomas  v.    Shooting   Qub,    123 

**  Howlett  r  Hoiriett,  1 15  Mich.  75,  N.  C.  285,  3 1  S.  B.  654. 

72  N.  W.  1100.  <■  Bntloi  ».  Stam,  65  Mo.  App.  466. 

•*  White  V.  BhKtt,  23  L.  J.  (N.  a)  "Blakistone  v.  Bank,  87  Md.  30% 

bi^.a6.  3gAtl.856. 

"  Gnmt  9.  Aiqiaima,  fi  Burma  Law  "  Marble  v.  Standard  Oil  Co.,  169 

fiep.  221.    C^.  Sharon  v.  Sharon,  68  Mara.  653,  48  N.  £.  783. 

Cil.  2B,  8  Pac.  614,  where  a  promiBe  "  Brown  v.  Odill,   104  Tenn.  250, 

"not  to  disturb  or  annoy  or  make  any  66  S.  W.  840,  52  L.  R.  A.  660,  78  Am. 

u  held  Bi^ciently  dsfi-  St.  Hep.  914.    So  a  negotiable  instru- 

Afao  ft  pnuoise  "to  satisfy  an  ment  may  be  payable  at  a  time  which  ia 
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il^es,^  a  promise  to  allow  the  deduction  from  an  agreed 
price  for  stock  of  an  amount  equal  to  the  impaid  debts  of 
a  coiporatioD/'  or  to  furnish  sufficient  natural  gas  to  operate 
a  plant  as  long  as  a  gas  well  would  supp^  Hie  needed  amount,** 
are  all  sufficiently  definite.  Perhaps  the  commonest  illustra- 
tion of  agreements  contajnii^  a  reference  to  future  events 
for  a  definition  of  their  meaning,  is  to  be  found  in  agreements 
to  furnish  what  the  purchaser  requires  or  what  a  certain  plant 
or  undertakii^  requires,^  or  to  sell  the  output  of  a  certain 
plant  or  business.  Questions  frequently  arise  on  such  agree- 
ments as  to  the  sufficiency  of  the  consid^ation.*^  But  there 
is  no  doubt  that  if  the  con^deration  is  valid  such  jn^mises 
are  sufficiently  definite  for  enforcement.  An  offer  or  agree- 
I  ment  may  also  refer  to  another  ^;reement  for  a  definition 
I  of  terms,*  even  to  a  contract  to  be  made  subsequently." 

§  48.  A  contract  is  enforceable  though  subsidiary  promises 
are  too  indefinite. 
It  frequently  happens  in  elaborate  contracts  that  certain 
minor  matters  are  expressly  left  for  future  agreement;  or  are 
left  in  such  an  indefinite  way  as  to  be  incapable  of  enforce- 
ment. A  building  contract  may  provide  that  the  form  of 
window  fastenings  shall  be  afterwards  agreed  upon  by  the 
parties.  This  would  not  make  the  entire  building  contract 
unenforceable,  though  if  the  nattn%  of  the  window  fastenings 

certain  to  happen  though  the  time  of  with-  buyer's    cuBtomers);    Walsh    c. 

happening  ia  uncertain.     N^otiable  Myers,  92  Wis.  397  (certain  goods  to 

Instruments  Iaw,  H  (3).  be  supplied  "as  heretofore"), 

"  Dargin  v.  HewUtt,  116  Ala.  510,  *'  Foster  o.  Wheeler,  38  Ch.  D.  130; 

22  So.  128.  Blaney  i>.  Hoke,  14  Oh.  St.  292.     See 

"  Northern  Central  Ry.  Co.  v.  Wal-  also  Work  f .  Welsh,  160  111.  463,  43 

worth,  193  Pa.  207,  44  Atl.  253.    See  N.  E.  719;  Lungerhausen  i;.  Crittenden, 

also  Wdmer  v.  Bauer,  160  Fed.  240.  103  Mich.  173,  61  N.  W.  270.    U  the 

*•  Xenia,  etc.,  Co.  ».  Maoy,  147  Ind.  subsequent  contract  is  to  include  as  a  [ 

568,  47  N.  E.  147.  party  either  of  the  parties  to  the  earlier  { 

"  Foote  &  Davies  Co.  v.  Southern  ^leement,  there  would  be  no  legal  j 

Wood    PreBerring    Co.    (Ga.    App.),  bond  until  the  subsequent  agreement ' 

74  S.  E.  1037.  was  made,  if  the  earlier  agreement  left  - 

"  See  infra,  {  104.  it  optional  to  such  party  to  refuse  toj 

*■  Shipman  v.  Mining  Co.,  Ct.  158  U.  make  the  later  contract,  or  only  to  dol 

356,  39  L.  Ed.  1015,  15  8.  Ct.  886  (aU  so  upon  such  temu  as  he  chose.    Seel 

coal  needed  to  fulfil  existing  contracts  supra,  i  4S. 
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was  fixed  by  the  agreement  while  the  dimensions  of  the  build- 
ing were  left  to  future  agreement,  there  would  be  no  enforceable 
obligation.  It  is  evident  that  the  question  must  be  one  of 
d^ree: — Is  the  indefinite  promise  so  essential  to  the  bargain 
that  inability  to  enforce  that  promise  strictly  according  to 
its  tenns  would  make  it  iinfair  to  enforce  the  remainder  of 
the  agreement,"  K  the  contract  cannot  be  performed  with- 
out settlement  of  the  imdet^mined  point,  each  party  wUl  be 
boimd  to  agree  to  a  reasonable  determination  of  the  unset- 
tled point  in  order  that  the  main  promise  may  be  enforced.^* 
If  the  imdetermined  matter  does  not  preclude  performance  of 
the  remainder  of  the  contract  uid  is  of  comparatively  little 
importance,  the  uncertain  promise  may  be  left  unperformed 
and  the  remainder  of  the  contract  enforced. 


§  49.  The  ^ect  of  part  performance  upon  indefinite  promises. 

The  indefiniteness  of  promises  is  important  not  simply  be- 
cause of  the  inherent  difficulty  of  enforcii^  a  promise  to  which 
no  exact  meaning  can  be  attached,  but  also  because  such  a 
promise  is  insufficient  consideration  for  another  promise.  In 
the  latter  aspect  the  question  will  be  hereafter  discussed.^' 


"  A  coDtiact  to  Bell  bales  of  cotton 
of  ATcnge  wei^t  as  specified  "basis 
4*8"  iflweighed  and  f.o.b.  cais,  the 
diffeveiwe  for  the  EnuleB  above  and 
bdow  to  be  settled  at  the  time  of  de- 
livery, is  Bofficieutly  certain.  Baker  it. 
LcJunon,  186  Ala.  tt3,  65  So.  321. 
See  also  United  Statee  v.  McMullen, 
222  U.  S.  460,  66  L.  Ed.  269,  82  S. 

cti2a. 

'■Ramot  V.  Scbotenfels,  15  Iowa, 
4CT,  83  Am.  Dec.  425;  I^ge  v.  Cook, 
164  Man.  116, 41 N.  E.  116, 28  L.  R.  A. 
769,  49  Am.  St.  Rep.  449;  Spiritusfa- 
briek  Astn  e.  Sugar  Products  Co.,  163 
N.  Y.  Supp.  516,  176  N.  Y.  App.  Div. 
829.  In  the  MasBachusettA  case  above 
cited,  the  comi  held  that  a  demand 
promisBoiy  note  "payaUe  when  payor 
and  payee  mutually  agree"  was  pay- 
able "when  and  tiUx  the  payor  ought 
...  to  havs  agreed."    In  the  New 


York  decision  a  contract  for  the  deliv- 
My  from  6000  to  12,000  tons  of  mo- 
lasses "buyer's  option"  to  bedehvered 
within  three  years  at  times  to  be  ar- 
ranged between  buyer  ajid  seller,  was 
held  enforcei^le  as  amounting  to  an 
agreement  "to  do  what  the  law  would 
require  to  be  done  in  caae  the  clause 
was  absent  from  the  contract,  that  is, 
to  deliver  within  a  reasonable  time 
after  demand."  See  also  injra,  i  1421. 
"ITie  Swiae  Code  ot  Obligationa  (Art. 
2)  provides;  "If  the  parties  have  come 
to  an  agreement  on  all  eseenli&l  mat- 
ters, the  contract  is  regarded  as  con- 
oluded  even  though  secondary  mat- 
ters have  been  reserved.  In  default  of 
agreement  on  secondary  motteia,  the 
judge  determines  them  taking  into 
consideration  the  nature  of  the  trans- 

"  See  iJifra,  %  lOi. 
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It  is  important  at  this  point  to  observe  only  that  a  promise 
too  indefimte  for  enforcement  will,  for  that  very  reason,  be 
insufficient  condderation  for  a  comiter-promise.  If  one  promise 
of  a  bilateral  agreement  is  too  indefinite,  neither  promise 
will  be  enforceable.  The  indefinite  promise  camiot  be  enforced 
because  of  its  indefiniteness,  and  the  counter-promise  even 
though  in  itaelf  definite,  cannot  be  enforced  because  of  lack  of 
consideration.  It  may  be  supposed,  however,  that  such  an 
agreement  is  performed  either  wholly  or  partly  by  one 
party  or  the  other.  Let  it  be  supposed  first  tliat  the 
promise  which  originally  was  definite  is  performed,  this  can- 
not make  the  indefinite  promise  enforceable  but  may  give  rise 
to  a  quasi-contractual  obligation  to  pay  the  fair  value  of  what 
has  been  given.**  If,  however,  the  side  of  the  agreement 
which  was  originally  too  vague  for  enforcement  becomes  def- 
inite by  entire  or  partial  performance,  the  other  side  <rf  the 
agreement  (or  a  divisible  part  thereof,  corresponding  to  the 
performance  received),  though  originaUy  unenforceable,  be- 
comes binding."    And  even  without  performance  on  either 


» 'niue  in  a  contract  for  employment 
the  employer  may  have  promised  to 
pay  irttatever  he  thou^t  right.  It  is 
conceivable  that  this  may  mean  that 
the  employee  is  to  be  bound  by  the  eiu- 
pIoyer'B  judgment  in  a.ay  event.  If  this 
is  the  meaning  no  quam-contractual 
right  will  arise.    See  Roberta  v.  Smith, 

4  H.  &  N.  315.  But  such  a  promise 
may  also  mean  that  tlie  parties  under- 
stood reasonable  compensation  was  to 
be  paid,  and  in  such  a  case  if  the  em- 
ployer failed  to  exercise  an  honest  or 
perhaps  a  reasonable  judgment,  as  the 
means  provided  in  the  contract  failed, 
the  law  would  impose  a  quAOHjontrao- 
tual  obligation.    See  Bryant  p.  Slight, 

5  M.  &  W.  114. 

"  Levy  V.  GoldhiU,  11917]  2  Ch.  297; 
ElDorado  Co.  v.  Kinard,  98  Ark.  184, 
131  S.  W.  460;  Marin  Water,  etc.,  Co, 
p.  Sausalito,  16S  Cal.  687, 143  Pa«.  7S7; 
Work  B.  Welsh,  160  lU.  468,  43  N.  E. 
719;  Gould  V.  Gunn,  161  Iowa,  155, 
140  N.  W.  380;  Cuny  c  Kentucky 


Western  Ry.  Co.,  26  Ky.  L.  Rep.  1372, 
78  S.  W.  435;  Caddo  OU,  etc.,  Co.  n. 
Producers' Oil  Co.,  134  Ia.  701,  64  So. 
684;  Parka  d.  Griffith  &  Boyd  Co.,  123 
Md.  232,  01  Atl.  S81;  Moselage  v.  Be- 
nevolent &c.  Order,  118  Miss.  6,  78  So. 
647;  Nicholson  v.  Acme  Cunent  Co., 
145  Mo.  App.  623,  122  8.  W.  773;  At- 
lantio  Pebble  Co.  o.  Lehigh  VaUey  R., 
89  N.  J.  L.  336,  98  Atl.  410;  Chard  c. 
Ryan-Parker  Const.  Co.,  1S2  N.  Y. 
App.  D.  456,  169  N.  Y.  S.  622;  Wat- 
kins  V.  Davison,  61  Wash.  662,  112 
Pac.  743.  In  Raymond  v.  White,  lid 
Mich.  438, 78  N.  W.  469,  a  promise  was 
made  to  "pay  a  cert«in  sum  for  the 
use  of  patents  ss  long  as  the  promisor 
used  than."  Such  a  promise  would  be 
illusoiy  when  made,  but  after  use  of 
the  patents,  ibe  promisor  was  held 
bound  to  pay  the  agreed  sum. 

So  an  agreement  to  buy  and  sell  "aa 
many  goods  ss  the  buyer  shall  order" 
imposes  no  legal  obligation,  but  after 
some  goods  have  been  «oo(fit«d  the 
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aide  &e  ori^al  indefiniteuess  may  sometimes  be  cured  by 
a  subsequent  definition  of  the  intended  performance.^^  But 
if,  in  s[nte  of  part  performance  by  one  party  to  an  indivisible 
agreement  bis  promises  still  remain  indefinite,  he  cannot  en- 
force the  promises  of  the  other  party,  unless  what  has  been 
done  amount  to  substantial  performance." 


buyer  must  pa;  the  price  for  them,  and 
after  a  ^Mdfio  quantity  of  goods  has 
beoi  ordorad  tiw  Bellar  in  bound  to  fur- 
nnh  that  quanUty.  Groat  Northern 
Ry.  Co.  t>.  ^itham,  L.  R.  9  C.  P.  16; 
Buiclc  Motor  Co.  p.  Thompaon,  138 
Ga.  28%  76  S.  E.  354.  So  a  contract 
id  employmmt  lacking  in  mutuality 
at  first  beaomM  binding  in  so  far  as  Um 
Bni^oTee  performs.  little  Butte  Oo. 
f.  Giiand.  14  Arii.  9,  123  Fac.  309. 
K  Stanley  v.  Smnrdl  (Tex.  Civ. 
App.),  163  S.  W.  097.  In  Uvrenoe  b. 
Proner,  89  N.  J.  Bq.  248, 101  Atl.  1040, 
1042,  the  court  said: "  Was  the  contract 
nfBcMntly  specific  to  warrant  equi- 
table  rdiefT  In  the  first  instance,  pa~ 
lu^M  it  was  not.  As  made  just  before 
the  time  ot  ibe  transfer  in  August, 
1911,  it  was,  merely,  'amply  to  provide 
Cor  T^ppi'"  [by  win  in  oonoderalion  of 
a  tranrfa  of  ptoperty).  But  when 
Tjiitiqh  mode  the  tatansfer,  and  irttea 
Mis.  Dean  executed  her  win  and  spe- 
dfbally  defined  the  ample  i»oTiflion, 
in  terms  satirfaetory  to  both,  the  god- 
taaet  waa  completely  executed  oil  one 
iide  and  completely  defined  on  the 
other,  and  could,  therefore,  only  be 
varied  by  the  consent  of  both.  U  she 
had  made  the  will  contemporaneously 
with  tbe  tnnsf«  of  the  property  and 
because  (rf  the  tranrfer,  it  is  clear  undn 
tbe  autborities  that  a  eontraotual  ob- 
fiptioc  would  have  been  imposed  upcoi 
her.  Beeaose  she  waited  a  ^lile,  tlie 
oUigatton  all  the  time  resting  apoa 
her  to  do  Uke  very  thing  idiich  she  did, 
it  does  not  seem  to  me  that  the  effect 
of  the  transaction,  looked  at  as  one 


"In  Woerheide  v.  Barber  Asphalt 
Paving  Co.,  261  Fed.  196  {C.  C.  A.), 
the  (»urt  said:  "Although  appellee's 
performance  of  this  part  of  the  contract 
must  be  regarded  as  substantially 
complete,  yet  oomplete  performance 
of  only  one  of  its  five  ot  six  impor- 
tant executory  contract  obligationg 
cannot  prevent  the  avoidanoe  of  the 
contract,  if  others  equally  important 
remain  executory  and  are  legally  un- 
certain. Santadla  v.  Lange,  156  Fed. 
719,  84  C.  C.  A.  146;  Cold  Blast 
Tnmsp.  Co.  p.  Kansas  City  Bolt  & 
Nut  Co.,  114  Fed.  77,  52  C.  C.  A.  26, 
57  I4.  R.  A.  006;  Oakland  Motor  Co. 
e.  Indiana  Automobile  Co.,  201  Fed. 
499,  121  C.  C.  A.  319;  Velie  Motor 
Car  Co.  V.  Kopmeier  Motor  Car  Co., 
194  Fed.  324,  114  C.  C.  A.  284;  Hud- 
son V.  Browning,  264  Mo.  68, 174  S.  W. 
303;  Higbie  p.  Rist,  211  111.  333,  71 
N.  E.  1010,  103  Am.  St.  Rep.  204; 
KiUebrew  v.  Murray,  151  Ky.  346,  IBl 
a.  W.  662;  Hopkins  v.  Iron  Co.,  137 
Wia.  683,  118  N.  W.  301.  That  every 
part  of  the  consideration  be  d^nite  or 
every  part  be  indefinite  is  not  the 
gauge  of  the  validity  of  a  contract. 
However  the  law  requiiea  that  tbe 
important,  essential  elements  in  the 
considwation  be  ascertainable  with 
reasonable  cwtainty.  This  is  tme  be- 
cause the  law  will  not  hold  a  party 
bound  to  a  contract  agunst  his  will, 
when  the  substanoe  of  what  he  is  to 
get  in  return  is  executory,  and  is  so 
shadowy  ia  ita  outline  Uiat  Uie  other 
party  can  refuse  to  perform  with 
impunity."    See  further  infra,  1 842. 
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How  offere  may  be  termin&ted SO 

Bejection  by  the  offeree SI 

Acceptance  to  take  effect  in  the  future 6l» 

Wben  rejection  by  mail  takes  effect 62 

Expiration  of  time  etated  in  the  offer 53 

£!xpiration  of  a  reasonable  time S4 

Bevoc&tion 56 

Beroc&tion  is  not  effectual  until  communicated 56 

Indirect  oommunication  of  revocation 57 

Revocation  of  offer  contemplating  a  Beries  of  perfonnaoces 68 

Revocation  of  general  offer S0 

Revocation  of  offers  for  unilateral  oontracte 60 

Attempted  solutions  of  the  difBculty 60a 

Wbetber  refusal  of  tendered  performance  prevents  unilateral  contract. 60b 

When  offers  are  irrevocable 61 

Termination  of  offers  by  death  or  insanity 62 

Effect  of  dday  in  the  deUvery  of  the  offer 63 

§  60.  How  offers  may  be  terminated. 

It  seems  formerly  to  have  been  supposed  that  an  offer  mxist 
be  accepted  instantaneously,  or  that  it  ceased  to  exist.  ^  This 
idea  was  doubtless  based  on  the  theory  that  the  offer  was 
only  important  as  evidence  of  a  state  of  mind.  Since  then 
in  tiie  nature  of  things  an  offer  could  be  evidence  of  the  offerer's 
mental  attitude  only  at  or  about  the  time  he  spoke,  it  was 
essential  that  the  offer  and  acceptance  should  be  contempo- 


Tlie  necessity  of  contemporaneous  existence  of  offer  and 
acceptance  has  sometimes  been  met  by  the  fiction  of  a  re- 

>  The  oftcQ  dted  case  of  Cooke  v.  assent  to  tbe  bargain.    The  same  as- 

Oxley,  3  T.  R.  6S3,  shows  this  concep-  sumption  that  the  acceptance  must  be 

tion.    There  the  offer  was  by  its  tenna  contemporaneous  with  the  offer  even 

to  remain  open  until  4  o'clock,  and  an  though  the  offer  expressly  state  that 

acceptance  was  made  before  i  o'clock,  it  shall  remain  open  for  a  given  time. 

The  court  held  that  there  was  no  con-  is  to  be  found  in  Head  v.  Diggon,  3 

tract  either  at  the  time  when  the  offer  Man.  &  Ry.  97. 
was  made,  nor  at  the  later  time,  be-         '  See  infm,  Ji  96,  1536,  1637. 
cause  at  neither  time  did  both  parties 

9* 
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latioQ  back  of  the  acceptance  to  the  offer.'  It  is  of  course 
true  that  offer  and  acceptance  must  exist  at  the  same  time, 
but  the  offer  is  not  merely  evidence  of  a  state  of  mind; 
it  is  an  element  in  the  formation  of  a  contract  irrespective 
of  the  offerer's  mental  attitude,  and  may  continue  effective 
in  spite  of  a  change  in  that  attitude,  It  is,  therefore,  unneces- 
sary to  resort  to  a  fiction  that  the  acceptance  relates  back,  in 
order  to  support  the  validity  of  a  contract  made  without 
practically  sunultaneous  expresraons  of  assent.*  It  is  the  only 
accurate  way  to  egress  the  matter  to  say  that  t^e  offer 
ccmtinues  till  the  acceptance,  rather  than  that  the  offer  re- 
lates back  to  t^e  acceptance.  It  is  now  well  settled  that  an 
offer  will  continue  in  force  subject  to  the  limitations  here- 
afto*  stated.' 

The  ways  in  which  an  offer  may  be  terminated  other  than 
by  an  acceptance,  which  changes  it  into  a  contractual  obliga- 
tion, are:  (1)  Rejection  by  the  offeree;  (2)  Expiration  of  a 
time  stated  in  the  offer  itself  as  the  limit  allowed  for  accept- 
ance; (3)  Expiration  of  a  reasonable  time,  if  no  time  limit 
is  fixed  by  the  offer;  (4)  Revocation  by  the  offeror;  (5)  Death 
(ff  iosaoity  of  either  party. 

§  51.  Rejection  by  the  offeree. 

When  an  offer  has  been  rejected  it  ceases  to  exist  and  can- 
not thereafter  be  accepted  even  though  the  acceptance  is 

'In  Kennedy  v.  Lee,  3  Mer.  441,  was  first  dearly  etated  in  Adams  p. 

*Si,  Loid  EUenborough  speaking  of  a  Lindaell,  1  B.  A  Aid.  681. 11818]  a  case 

ooDtrnct  by  mail,  said  :"tlie  acceptance  of  contract  by  mail,  but  the  doctrine 

mutt  be  takea  as  amultaneous  with  was  not  at  once  applied  in  other  cases, 

tbe  offer; "  tiad  &  similar  assumption  See  Head  v.  Diggon,  3  Man.  &  Ry.  97 

wu  made  in  Potter  v.  Sanders,  6  Haie,  [182S].    Ttie  modern  law  is  of  counn 

I.byWigram,  V.C.;and  inDickinson  perfectly  clear.    See  Ide  v.  Leiser,  10 

*.  Dodds,  2  Ch.  Div.  463,  where  Bacon,  Mont.  5,  24  Psc.  695,  24  Am.  St.  Bep. 

Tiee  Chancellor,  said  that  "it  would  17;  Gordon  e>.  Darnell,  5  Colo.  302, 304; 

be  letated  back  in  point  of  date  to  the  Raih^ad    Co.    v.    Bartlett,    3   Cush. 

'    The  same  fiction  is  repeated  in  (Mas.)    224,    227;    South    Branch 

T.  Schenker,  206  N.  Y.  466,  Cheese   Co.    t>.   American    Butter   ic 

100  N.  E.  39.  Cheese  Co.,  191  Mich.  507, 168  M.  W. 

*I«i«ddl,     Summary     of     Cont.,  158;  Bradford  v.  Fost^-,  87  Tenn.  4,  8, 

{7.  9  S.  W.  196;  and  casee  in  the  foUowing 

*lle  doctrine  of  a  continuing  offer  sections  pamm. 
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made  ^1111111  a  time  which  would  have  been  sufficiently  early 
had  there  been  no  rejection.' 

This  principle  is  most  commonly  illuatrat«d  where  a  counter 
offer  or  a  conditional  acceptance  which  amounts  to  a  counter 
offer  is  made  by  the  offeree.  This  operates  as  a  rejection  of 
the  original  offer.' 

The  reason  is  that  the  counter-<^er  is  construed  as  being 
in  effect  a  statement  by  the  offeree  not  only  that  he  will  en- 
ter into  the  transaction  on  the  terms  stated  in  his  coimter- 

Vidoanite  Ptnllaiui  Canent  Co.,  160 
Fed.  403,  86  C.  C.  A.  341;  Doyle  ir. 
Huniltou  Fish  Co.,  234  Fod.  47,  148 
C.  C.  A.  63;  Cage  t>.  Black,  07  Ark.  613, 
131 S.  W.  H2;  Meux  v.  Hogue,  91  CaL 
442,  27  Pao.  744;  Nilea  v.  Hanoool^ 
140  CftL  157,  73  Pac.  840;  McRae  v. 
Boss,  170  CaL  74,  148  Pac.  216;  An^ 
American  Co.  f .  PrenliaB,  167  lU.  606; 
Fox  V.  Turner,  1  111.  App.  153;  Kan- 
sas  City,  ete.,  R.  Co.  v.  McQuire  Co., 
108  m.  App.  268;  Baker  s.  Johiwra  Co., 
37  la.  186,  189;  Shaw  v.  Ingram-Day 
Lumber  Co.,  162  Ky.  329,  1S3  8.  W. 
431;  WbMoa  Building  A;  L.  Co.  ir. 
Boeton,  204  Maas.  218,  90  N.  £.  696; 
Kehlor  Flour  Mills  Co.  v.  Linden,  230 
Maw.  119,  119  N.  £.  6B8;  Eggleeton  p. 
Wagner,  4S  Mich.  610,  10  N.  W.  37; 
Grenira  v.  Cota,  92  Mich.  23,  62  N.  W. 
77;  l4Lngellier  v.  Schoefer,  36  Minn. 
361,  31  N.  W.  690;  Kileea  t>.  Kennedy, 
90  BJinn.  414,  97  N.  W.  126;  Bastum 
Bros.  Co.  V.  Wemott  Howd  Co.,  113 
Minn.  196,  129  N.  W.  369;  Lewis  v. 
Jobnaon,  123  Minn.  409,  143  N.  W. 
1127;  Egger  v.  Neebitt,  122  Mo.  667, 
27  S.  W.  386,  43  Am.  St.  R^.  699; 
Twentieth  Century  Macb.  Co.  t>.  Ez- 
odsiot  %)ringa  Co.  (Mo.  App.),  171 
S.  W.  944;  Hanis  o.  Scott,  67  N.  H. 
437,  32  AtL  770;  Virginia  Hot  Springi 
Go.  V.  Harrison,  93  Va.  669,  26  S.  E. 
888;  Lynchburg  Hosiery  Mills  v. 
CfaMtcrfield  Mfg.  Co.,  107  Va.  73, 
77,  57  S.  E.  606;  Weaver  v.  Burr,  31 
W.  Va.  736, 744, 8  S.  E.  743, 8  L.  R.  A. 
94.    See  also  in/ra,  {|  78,  79. 


•Sheffield  Canal  Co. 
eUs.,  R.  Co.,  3  Ry.  &  Can.  Gas.  121, 
132;  Pope  v.  Hoopes,  90  Fed.  461, 
33  C.  C.  A.  696;  Tnma  v.  Nederland 
L.  Ins.  Co.,  IM  Fed.  486,  43  C.  C.  A. 
663;  Ricbaidaon  ir.  Lenhard,  48  Eans. 
629,  29  I^.  1076.  Where  pbintifF 
refused  to  aco^  the  reward  for  the 
reooreiy  of  a  stolen  automobile  as  too 
Bmail,  be  could  not  recover  the  amount 
offered,  though  the  maohine  was  ul- 
timately returned  through  informal 
tion  obtained  from  him.  Hart  v.  Hop- 
wood,  161  N.  Y.  S.  871,  89  N.  Y. 
Misc.  414.  The  principle  is  neoee- 
sarily  involved  in  the  cases  dted  in 
the  following  note.  See  especially 
Minneapolis  kc.  R.  v.  Rolling  Mill  Co., 
119  U.  S.  149,  30  L.  Ed.  376;  Henson 
t>.  Wilson,  21  Ky.  Law  Rep.  1382,  56 
S.  W.  209;  Lewis  s.  Johnson,  123  Minn. 
409,  143  N.  W.  1127;  Sypheid  o. 
Myers,  80  N.  J.  L.  321,  79  Atl.  340. 

'Hyde  v.  Wrench,  3  Beav.  334; 
Hational  Bank  «.  HaU,  101  U.  S.  43, 
SO,  26  L.  Ed.  822;  Minneapolis,  etc., 
R.  Co.  V.  Columbus  Rolling  Mill 
Co.,  119  U.  S.  149,  30  L.  Ed.  376; 
Beaumont  ■>.  Prkto,  (U.  S.)  39  Sup. 
Ct.  383,  Ortman  o.  Weaver,  11  Fed. 
Rep.  358;  Arthur  tr.  Gordon,  87  Fed. 
Rep.  568;  Goulding  Co.  p.  Hammond, 
64  Fed.  639,  4  G.  G.  A.  633; 
James  p.  Darby,  100  Ted.  224,  40 
G.  C.  A.  441;  Travis  v.  Nederland  L. 
Ins.  Co.,  I04Fed.4S6,43G.C.A.663; 
Skian  B.  Wolf  Co.,  124  ¥ed.  196,  69 
C.  C.  A.  612;  National  Trading  Co.  v. 
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<^er,  but  also  by  implication  that  he  will  not  assent  to  the 
tenDB  of  the  (mginal  offer.  An  answer  purporting  to  accept 
upon  ocmdition  is  not  an  acceptance  but  is  in  effect  a  counter- 
offer, because  it  states  in  substance  that  the  offeree  will  con- 
tract on  the  tenns  of  the  original  offer  if  some  addition  or 
BiU>traction  is  made  from  them,"  but  implies  that  otherwise 
he  win  not  ctmtract.*  It  is  not  true,  however,  that  any 
oonmunication  from  the  offeree  other  than  an  unequivo- 
cal acceptance  is  necessarily  a  rejection.  Thus  an  inquiry 
hy  the  offeree  in  r^^ard  to  the  possibility  of  other  terms  is  not 
a  counter-offer  either  in  the  form  of  a  conditional  acceptance 
or  otherwise,  and  does  not  reject  the  offer."  Nor  does  a 
statement  by  the  offeree  that  he  will  "  delay  coming  to  deter- 
mination." **  Nor  does  a  request  for  a  qualification  of  the  offer 
ooupled  with  an  unqualified  acceptance  not  dependent  on  the 
granting  of  the  request."  Nor  does  mere  silence  of  theofferee." 

S  Sla.  Acceptance  to  take  ^ect  in  the  future. 

A  nice  distinction  may  be  taken  here  between  (1)  a  so- 
called  aeceptanoe  by  which  the  acceptor  agrees  to  become 


a  Aome  Grain  Co. 
«.  WauHiB,  36  Dom.  L.  Rep.  347,  tlukt 
B  tdegmn  puTporting  to  "Kcoept" 
a  Bopposed  offer  e&imot  itaelf  be  an 
oCa  ia  imaoimd.  It  ia  immaterial 
tint  partjm  put  an  erroneous  l^al 
kbd  on  their  acts. 

"'AEceptancB  upon  terms  T&rying 
botti  tboae  offcfed  is  a  lejectjon  of  the 
tfitr."  Bank  e.  Hall,  101  U.  S.  43, 
Kll  3S  L.  Ed.  822. 

"Sbsmma  t.  McLean,  fi  Q.  B.  D. 
S4B.  In  Uiia  case  in  reply  to  an  off&t 
for  iioo  at  40  ehillio^  the  offeree  re- 
plied--" please  wire  whether  you  would 
Bceept  for^  for  delivery  over  two 
■Dontin,  or,  if  not,  longest  limit  you 
VDuld  pre."  Alter  reoeiTing  this  re- 
ply tbe  offeree  sold  bis  iion  and  dis- 
patched a  notification  of  the  sale  to  the 
tffcne.  Brfore  this  notice  was  re- 
oiTCd,  however,  the  offeree  had  dis- 
patdied  an  unconditional  acc^tanoe. 


It  was  held  that  a  contract  was  thereby 
created. 

"Mactier  p.  Frith,  6  Wend.  103, 
21  Am.  Dec.  282.  Compare  Howella 
V.  Stroock,  50  N.  Y.  App.  D.  344,  347. 
63  N  Y.  Supp.  1074,  where  the  court 
iotioiate  that  a  si^geation  in  the  reply 
of  an  offeree  t^t  he  would  "submit 
the  defendants'  offer  to  the  mill"  was 
"in  the  nature  of  a  counter-proposi- 
tion or  offer."  Undoubtedly  the  offer 
hod  lapsed  in  this  case  by  failure  to 
accept  promptly,  but  the  intimation 
that  the  reply  amounted  to  a  oount«r' 
offer  and  therefore  rejection  seems 
unwarrant«d. 

"  AddineU's  Cose,  L.  R.  1  Eq.  225; 
Cultonp.  Gilchrist,  921a.  718, 61 N.  W. 
384;  Purrington  r.  Grimm,  83  Vt.  460, 
76  Atl.  158. 

"  Penns^vania  &  Delaware  Oil  Co. 
175  N.  Y.  S.  fi4a 
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immediately  bound  on  a  condition  not  named  in  the  offer, 
and  (2)  an  acceptance  which  adopts  unequivocally  the  terms 
of  the  offer  but  states  that  it  will  not  be  effective  until  a  cer- 
tain contingency  happens;  or  that  it  will  become  ineffective 
in  a  certain  contingency.  In  the  first  case  there  is  a  counter- 
offer and  rejection  of  the  original  offer;  in  the  second  case 
there  is  no  counter-offer,  since  there  is  no  assent  to  enter  into 

Ian  immediate  bargain.  There  is,  so  to  speak,  an  acceptance 
in  escrow,  which  is  not  to  take  effect  until  the  future.  In  the 
,  meantime,  of  course,  neither  party  is  bound  and  either  may 
withdraw.  Moreover,  if  the  time  at  which  the  acceptance 
was  to  become  effect^lal  is  unreasonably  remote,  the  offer 
may  lapse  before  the  acceptance  becomes  effective.  But 
if  nether  party  withdraws  and  the  delay  is  not  unreason- 
able, a  contract  will  arise  when  the  contii^ency  happens.^'* 

§  fi2.  When  rejection  by  mall  takes  effect 

When  a  rejection  sent  by  mail  takes  effect  is  a  question 
that  does  not  seem  to  have  been  yet  authoritatively  decided. 
If  such  a  rejection  does  not  become  effective  xmtil  it  reaches 
the  offeror,  a  subsequent  acceptance  by  telegraph  will  make 
a  binding  contract.  And  since  an  acceptance  takes  effect 
when  mailed  or  dispatched  by  telegraph,  if  communication 
by  such  means  is  autiiorized,"  even  an  acceptance  by  mail 
sent  after  the  rejection  had  been  mailed  but  before  it  had 
reached  the  offeror  would  create  a  contract.  The  analogy 
ctf  the  taw  governing  a  revocation  "  may  be  ui^ed  in  support 

"  Tbc    case    of    FarmerB'    Handy  cotkBideratioD  of  a  promise  by  the  buyer 

Wagon  Co.  t>.  Newcomb,  192  Mich.  which  whs  purely  illusory  until  tbe 

634,  159  N.  W.  152,  Beems  to  afford  an  time  had  passed  within  which  leoon- 

illustration  of  this.    In  an  agreement  aideration  was  possibte.    As  the  buyer 

for  the  purchase  of  a  silo  the  buyer  re-  did  not   reconsider  before   tbe   day 

served  till  a  certain  day  the  right  "to  named,   the  court  rightly  bdd  him 

reconsider''  the  purchase.    The  court  liabk. 

said  that  there  was  a  "contract"  sub-  "See  tt/ra,  {$81,  S2.     It  was  held 

ject  to  a  right  on  the  part  of  the  buyer  in  Waster  v.  Casein  Co.,  206  N.  Y.  606, 

to  withdraw  within  the  time  stated.  100  N.  £.  488,  that  repudiation  by  one 

It  seems  clear  that  there  waa  at  the  party  to  a  contract  previously  formed, 

outset  no  oontnct  and  that  each  party  also  takes  effect  as  a  breach  when 

must  have  had  the  right  to  withdraw,  dispatched, 

since  the  seller  could  not  be  bound  in  "See  iif/ro,  { 50. 
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of  an  ai^ument  that  the  rejection  amounts  to  nothing  until 
received,  but  the  practical  injustice  of  allowing  the  offeree 
to  hold  the  offeror  bound  by  an  acceptance  unknown  to. the 
latter  until  after  he  has  received  the  rejection  and  is  justified 
in  supposing  the  offer  at  an  end  makes  it  not  unlikely  that 
the  analogy  of  acceptance  by  mail  would  be  followed  and 
the  rejection  held  effective  from  the  time  when  it  was  maUed, 
if  communication  by  mail  was  authorized. "  Such  expression 
of  judicial  opinion  as  there  is,  however,  following  the  analogy 
of  the  law  of  revocation,  regards  the  receipt  and  not  the  dis- 
patchii^  of  the  rejection  as  the  effective  moment." 

It  seems  impossible  to  discuss  the  matter  very  satisfactorily 
on  principle  because  of  the  two  opposii^  analogies.  As  an 
<»iginal  question  the  decisions  of  the  courts  that  a  contract 
becomes  complete  on  the  mailing  of  a  letter  of  acceptance 
seems  open  to  criticism;"  but  that  rule  must  be  taken  as 
established  uid  it  may  therefore  equally  well  be  argued— 

1.  All  answers  by  mail  or  telegram  when  that  mode  of  com- 
munication is  authorized,  take  ^ect  when  dispatched. 

2.  Any  communication  destroyit^;  or  determining  an  offer 
takes  effect  only  when  received.    On  the  first  line  of  argument 


"Hub  (fifSeulty  ma;  perhaps  be 
AToided  by  ttte  doctrine  of  eetoppel. 
See  infra,  i  gs. 

>  In  JutMB  II.  Darby,  100  Fed.  Rep. 
221,  229,  40  C.  C.  A.  341,  the  court 
Hidctf  a  letter  of  rejection:  "After  [the 
offoor]  reodved  this  letter  Ithe  of- 
fene]  would  not  have  been  allowed,  if 
he  had  so  desired,  to  have  recalled  it, 
■ad  then  accepted  in  uncondiljoiial 
tenna  .  .  .  Ilie  receipt  by  Ithe  of- 
tvort  of  that  lett^  rendered  the  option 
nu^tory;"  but  Uie  facts  involved  no 
qtKstion  of  the  precise  time  nheo  the 
lejection  became  effectual. 

In  Hanifl  p.  Soott,  67  N.  H.  437, 439, 
32  Atl.  770,  the  court  said  of  the  de- 
leadant  who  had  made  an  offer  by 
mail:  "She  made  the  public  post  her 
■pnt  to  reoeiTe  from  ihe  plaintiff  an 
naqualified  acceptance  of  her  offer, 
but  uH  to  receive  a  counter-proposal 


or  conditional  acceptance,"  The  ques- 
tion the  court  was  deciding  in  this  case, 
however,  was  that  the  counter-offer 
was  not  effective  as  an  offer  until  re- 
ceived, not  that  letter  might  not  opei^ 
ate  as  a  rejection.  It  may  seem  odd  to 
auggcat  the  possibility  that  a  letter  oon- 
taining  a  rejection  of  an  offer,  and  alBO 
a  new  offer  might  become  effective  as 
to  the  rejection  immediately,  but  as  to 
the  offer  not  until  communication  was 
complete;  but  if  it  is  remembered  that 
a  letter  revokii^  one  offer  and  ac- 
cepting another  unquestionably  takes 
effect  at  two  different  times  there  will 
seem  less  reason  for  surprise.  The  ac- 
ceptance and  revocation,  however, 
diough  in  the  same  letter  are  two  dis- 
tinct things  whereas  the  counter-offor 
is  itadf  the  rejection.  See  ui  articb  by 
Dean  Ashley  in  12  Yale  L.  J.  419. 
"  See  infra,   S  81. 
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rejection  is  analogouB  to  an  acceptance  because  coming  from 
the  offeree.  On  the  second  line  of  aigmnent  it  is  analogous 
to  a  revocation  because  destructive  of  the  offer. 

§  S3.  Expiration  of  time  stated  in  the  offer. 

As  the  offeror  is  at  liberty  to  make  no  offer  at  all  he  is  also 
at  liberty  to  dictate  whatever  terms  he  sees  fit  if  he  chooses 
to  make  an  offer.  Among  his  requlrem^its  may  be  accept- 
ence  within  a  specified  time,  and  if  no  acceptance  is  made 
within  that  time  the  offer  necessarily  expires.^  The  limitation 
of  time  may  be  exactly  fixed,  or  it  may  be  fixed  by  words  of 
somewhat  indefinite  meaning.  Thus  an  offer  may  require  tele- 
graphic acceptance  on  receipt.*'  An  offer  requiring  "prompt 
wire  acceptance  "  is  not  fulfilled  by  answering  at  2;  45  p.  M.  a 
telegraphic  offer  received  at  11:30  a,  m.,**  and  a  telegraphic 
offer  with  a  requirement  of  "immediate"  designation  of  the 
route  for  shipment,  delivered  early  in  the  day  was  not  accepted 
sufficiently  early  by  a  reply  sent  at  night  rates  at  6: 25  p.  m. 
of  the  same  day."  A  common  requirement  is  an  answer  by 
return  mail.  This  requirement  must  be  complied  with  though 
the  words  woidd  probably  not  be  literally  construed.  An  ac- 
ceptance by  any  method  of  communication  actually  arriving 
as  soon  as  return  nuul  would  reach  the  offeror  would  doubt- 
less be  held  sufficient.'*  And  to  a  city  where  mails  are  very 
frequent  it  is  probable  that  a  prompt  reply  would  be  held  suffi- 
cient though  the  reply  did  not  go  out  in  the  next  mail  leaving 
the  city  after  the  delivery  of  the  offer.'* 

"  Tinn  V.  Hoffman,  29  L.  T.  {N.  S.)  "  Van  Camp  Packiiig  Co.  v.  Smith, 

271;  Waterman u.Banka,  144 U.S. 394,      101  Md.  565,  61  AU.  284. 
36  L.  Ed.  470,  12 S. C. Rep. 646;  Mac-  "Tinn  o.  Hoffman,  2ft  L.  T.  (N.  8.) 

lay  t>.  Harvey,  90  lU.  525;  Miller  v.  271;  Bernard  e.  Ton&nce,  S  G.  &  J. 
Sharp,  S2Ind.App.  11, 100  N.£.  108;  383.  So  in  Eliason  t>.  Henahaw,  4 
Potts  t>.  Wliitehead,  20  N.  J.  Eq.  55;  Wheat.  22S,  4  L.  Ed.  556,  where  the 
Longwortb  tr.  Mitchell,  26  Ohio  St.  334,  offer  required  an  answer  "by  return 
and  see  csaes  in  the  following  not«B.      of  wagon"  the  court  said  on  acceptance 

"  Eogle  Mill  Co.  V.  Caven,  76  Mo.      would  be  sufficient  which  "was  not 
App.  458.    An  acceptance  on  the  fol-      delayed  beyond  the  time  ordinarily 
toning    day    was    hdd    insufficient,      employed  by  wagons." 
Home  v.  Niver,  168  Mass.  4,  46  N.  E.  "Ortman  v.  Weaver,  11  Fed.  R^. 

393.  358,  362;  Palmer  tr.  Phoenix  Mut.  L.  I. 

"  Brewer  v.  Lepman,  127  Mo.  App.      Co.,  84  N.  Y.  03. 
693,  106  S.  W.  1107. 
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A  conditiou  is  imposed  by  the  offer,  making  an  answer 
by  return  mail  essential,  though  the  offeror  merely  requests 
Budli  an  answer,^  and  introduces  the  request  with  the  word 
"please"  "  or  with  "you  will  confer  a  favor."  **  Not  infre- 
quoitly  an  offeror  who  has  inqjosed  a  limit  of  time  in  his 
offer  does  not  care  to  insist  upon  it  uid  by  further  n^otiatious 
may  indicate  a  continued  wilUngness  to  stand  hy  \he  terms 
of  his  offer.  Any  such  manifestation  of  continued  willingness 
is  ia  effect  a  new  offer,  which  m^  be  accepted  and  if  accepted 
will  ripen  into  a  contract.*" 

§  S4.  Expiration  of  a  reasonable  time. 

IS  no  time  is  fixed  in  the  offer  within  which  acceptance  must 
be  made,  it  is  a  rule  of  law  that  acceptance  must  be  within 
a  reasonable  time.  What  amounts  to  a  reasonable  time,  how- 
ever, varies  within  wide  limits.  A  reasonable  time  for  the 
acceptance  of  an  offer  made  on  a  commercial  exchange  ia 
within  a  few  seconds.  A  delay  of  some  days  might  not  be 
unreasonable  in  answering  some  offers  of  other  kinds.  A  reason- 
able time  for  the  acceptance  of  most  offers  made  in  conversa- 
tion will  not  extend  beyond  the  time  of  the  conversation  unless 
q>ecial  words  or  circumstances  indicate  an  intention  on  the 
put  of  the  offeror  that  it  shall  do  so.*"  The  question  usually 
arises  when  the  parties  are  at  a  distance  from  one  another, 
and  here  only  general  rules  can  be  laid'  down.  The  length 
of  time  which  is  reasonable  must  depend  on  all  the  circum- 
stances of  the  case,  but  esqpecially  upon  the  nature  of  the  pro- 
posed contract.  If  it  involves  the  sale  of  property  which  is 
subject  to  ra^nd  fluctuations  in  price,  a  reasonable  time  will 

*OaiT  p.  Dural,  14  Fet  77,  8%  10  ing  olive  and  oontinued  negotiatioiis, 

L  Ed.  361;  Tftylor  c  Bomie,  35  Baxb.  they  waived  thdr  right  to  insist  that 

272.  tile  oontraot  bad  expired  by  limita- 

«  HowdlB  p.  Stioodi,  50  N.  Y.  j^p.  tion.    McC&rty  t>.   Helbhng,   73  Or. 

D.  344,  63  N.  Y.  Supp.  1074.  360, 144  P.  409.  See  further,  infra,  i  92. 

*MBday  V.  Baxvey,  90  ID.  625;         **xhe  Swiss  Code  of  Obligations 

hfaner  e.  Phceniz  MuL  L.  I.  Co.,  84  provides  (Art.  4} :  "  When  the  oBer  baa 

N.  Y.  63.  been  made  to  a  person  present  without 

■■Where  the  vradors,  after  eiqiira-  fixing  a  time  for  acceptance,  the  offwor 

tim  of  the  time  limit  on  an  option  to  is  freed  if  the  acceptance  is  oot  made 

hU  land,  treated  the  oontraot  as  be-  immediately." 
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be  short."  Generally  an  offer  to  buy  or  sell  real  estate  may 
be  supposed  to  continue  loiter  than  an  offer  to  sell  personal 
property.'*  The  method  of  coiflmunication  used  by  the  offeror 
is  aJso  important  as  indicatii^  the  degree  of  haste  which  he 
deems  necessary,  or  which  the  circumstances  make  appropri- 
ate. 

If  the  offer  is  made  in  course  of  personal  conversation  an 
immediate  answer  will  generally  be  required."  If  the  offer 
is  sent  by  messenger  or  by  mail  no  positive  rule  can  be  laid 
down.  Frequently  an  answer  by  return  of  messenger  or  by 
return  mail  may  be  required  by  the  nature  of  the  offer  even 
though  no  express  limit  of  time  is  fixed.  But  certainly  where 
a  number  of  mails  go  out  each  day,  a  reply  either  by  return 
mail  or  upon  the  day  when  the  offer  was  received  will  be  suf- 
ficient.** So  early  a  reply  would  be  necessary  only  in  commer- 
cial transactions,    Mid  not   always   even   in   such  transac- 


>i  In  Minneeota  Oil  Co.  e.  Collier 
Lead  Co.,  4  Dillon,  431,  a  telegraphic 
oBer  to  sell  oil  then  subject  to  rapid 
fluctuations  in  price  wu  held  not 
accepted  within  a  reasonable  time  by 
a  telegraphic  reply  24  hours  later. 
In  Van  Camp  Packing  Co.  v.  Smith, 
101  Md.  565,  61  Atl.  2S4,  a  telegraphic 
offer  to  sell,  imposing  a  requirement  of 
"immediate"  designation  of  route  for 
shipment,  sent  on  the  evening  of  Oct. 
let  and  delivered  early  on  the  next  day, 
was  held  not  seasonably  accepted  by 
a  telegraphic  reply  at  night  rat«s  sent 
at  6:25  p.  h.  on  that  day.  See  also 
Dimlop  V.  Higgins,  1  H.  L.  C.  381; 
Ferguson  v.  West  Coast  Shin^e  Co., 
96  Ark.  27,  130  8.  W.  627;  Emeraon 
V.  StoTens  Grocer  Co.,  96  Ark.  421, 
130  8.  W,  541,  105  Ark.  575,  151  S.  W. 
1003;  Boberts  d.  Evans,  43  Cal.  380; 
Averill  r.  Hedge,  12  Conn.  424;  Troun- 
Btine  v.  Sellers,  35  Kana.  447,  11  Foe. 
441;  Allen  B.  Wrisley  Co.  v.  Mathieson 
AlkaU  Works,  107  111.  App.  379;  Fei- 
rier  V.  Storer,  63  la.  484, 19  N.  W.  288, 
50  Am.  Rep.  752;  Bowser  v.  Fountain, 
128  MiM.  198,  150  N.  W.  795;  Mi- 


sdl  c  Burnett,  4  Jones  L.  249,  69 
Am.  Dec.  744. 

"See  as  to  real  estate:  Roberta  v. 
Evans,  43  Cal.  380;  Phillips  v.  Deck, 
76  Cal.  384,  18  Pac.  336;  Kempner 
t>.  Cohn,  47  Ark.  619,  1  S.  W.  869,  58 
Am.  Rep.  77^  (five  days  not  as  matter 
of  law  unreasonable);  Stone  v.  Har- 
mon, 31  Minn,  512,  19  N.  W.  88.  But 
a  delay  of  over  two  weeks  in 
ing  such  an  o£Fer  was  held  t 
in  Ortman  r.  Weaver,  11  Fed.  Rep. 
358,  and  where  the  offerer  said  in  his 
offer  that  he  "would  not  agree  to  keep 
the  offer  good  a  great  while"  even  a 
shorts'  period  would  be  unreasonable. 
Baker  v.  Holt,  56  Wis.  100, 14  N.  W.  8. 
And  with  land  of  a  speculative  charac- 
ter, for  instance  oil  land,  much  delay 
would  be  unreasonable.  Vincent  v. 
Woodland  Oil  Co.,  166  Pa.  402,  30  AU. 
991. 

**  Mactiw's  Adminisbatora  ».  Fritii, 
6  Wend.  103,  114,  21  Am.  Dec.  262. 
See  also  Vincent  v.  Woodland  Oil  Co, 
165  Pa.  402,  30  AU.  9S1. 

"  Dunlop  t>.  Higgins,  1  H,  L.  C.  381; 
Mitchell  V.  Wallace.  27  Ky.  L.  Bxp. 
967,  87  S.  W.  303. 
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B  Gust(Hiis  in  the  locality  or  between  the  parties 
may  be  most  important."  The  ofiFer  itself  also,  though  not  ex- 
{veasly  limiting  the  time  for  acceptance,  may  afford  indica- 
&ma  of  what  is  reasonable  by  reference  to  some  future  time 
or  transaction." 

In  offers  for  reward  a  reasonable  time  has  been  held  to 
ooQtinue  for  a  very  long  time.  An  offer  for  the  conviction  of 
an  offender  for  a  particular  crime  has  been  held  not  to  lapse 
until  the  Statute  of  Limitations  bured  conviction."  On  the 
otiier  hand,  it  has  been  held  that  twelve  years  from  the  time 
y^ten  a  reward  was  offered  is  unreasonable."    And  generally 


••Id  SonUi  Btanch  Cheese  Co.  v. 
AiMncan  Butter  &  CheeBe  Co.,  191 
UidL  507, 158  N.  W.  158,  an  offer  for 
the  ade  erf  cheese  reodved  by  mail  on 
fiRtuiday  was  held  properly  accepted 
by  a  tdegnun  sent  and  received  on  the 
Mhnring  Monday. 

**Fergiaon  v.  West  Coaat  Shingle 
Co,  96  Arte  27,  130  8.  W.  627. 

'  Hus  an  offer  to  buy  stock  "at  any 
time  after  January  1,  1886,  if  at  that 
time  you  dttire  to  have  me  do  BO  "  may 
be  acoqttcd  within  a  reasonable  time 
ther  January  1,  I8S6.  Park  v.  Wbit^ 
ney,  148  Man.  278,  19  N.  £.  161. 
Compani  Cabot  o.  Kent,  20  R.  I.  107, 
37  AtL  945,  where  it  was  hcM  that  an 
offs"  to  take  bftck  said  stock  .  .  .  upon 
Jumaiy  1st,  1896"  could  not  be  ac- 
cepted after  the  precise  day  stated  in 
tie  offer.  In  Dawley  o.  Potter,  19  R.  I. 
373, 36  Atl.  92,  there  was  on  offer  to  buy 
■  wit  if  it  was  "a  filly  ail  right  and 
KNnid  at  five  months  old  .  .  .  should 
TW  widi  to  sell  her."  It  was  held  this 
oflcr  mij^t  be  accepted  within  a  reason- 
able time  after  the  oolt  was  five  montha 
<iU.  Woe  it  not  for  the  final  words  of 
tb  offer  it  would  apparently  contem- 
plate an  immediate  bilateral  agree- 
ment, tlie  perfMmaoce  of  which  was 
to  be  cotidi&>Dai  upon  t^  character 
d  the  foal  at  five  mont^.  So  an  offer 
made  Aug.  23  to  discount  bills  "after 
Un  15th"  it  was  hdd  might  be  ao- 


oepted  Sept.  10th.  Sherley  v.  Peehl, 
84  Wis.  46,  54  N.  W.  267. 

So  an  offa*  for  reward  for  the  con- 
viction of  any  person  ei^aged  in  in- 
cendiary attempts  was  held  to  oon- 
templat«  a  reward  not  simply  for  at- 
tempts which  had  already  taken  places 
but  thoae  which  might  take  place  in 
the  immediate  future  and  any  per- 
formance by  one  seeking  the  reward 
within  a  reasonable  time  after  such  a 
future  crime,  would  justify  recovery. 
See  Loring  v.  Boston,  7  Mete.  409; 
I^ngdell,  Summary,  il5S. 

Again,  on  offer  to  subscribe  to  shares 
in  a  new  corporation  may  remain  open 
until  a  reasonable  time  after  the  cor- 
poration has  been  organized,  or  the  full 
subscription  obtained,  if  this  seems  to 
have  been  within  the  original  con- 
templation of  the  offer.  See  Rams- 
gate  Hotel  Co.  0.  Goldsmid,  L.  R.  1 
Exch.  109;  B^y's  Cose,  L.  R.  5  Eq. 
428,  3  Ch.  592. 

"  The  Matter  of  KeUy,  39  Conn,  159. 
See  also  Schaub  v.  Uncaater,  166  Pa. 
362,  26  At).  1067,  and  in  Drummond 
V.  The  United  States,  35  Court  of 
Claims,  356,  the  offer  was  held  open 
after  ten  years,  the  criminal  still  being 
&  fugitive  from  justice. 

"Mitchdl  P.  Abbott,  86  Me.  338, 
29  Atl.  Ills,  25  L.  R.  A.  603,  41  Am. 
St.  Rep.  659. 
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in  offers  for  unilateral  c<mtracts  as  a  reasonable  time  for  ac- 
cepting the  offer  is  necessarily  a  reasonable  time  for  doing  the 
act  requested,  if  the  act  from  ite  nature  is  likely  to  t^e  a 
considerable  time,  the  c^er  will  remain  open  for  that  lengtii 
of  time." 


§  6S.  Revocation. 

It  is  a  consequence  of  the  rule  that  unsealed  promises  with- 
out consideration  are  not  binding,  that  oSers  unless  imder 
seal  or  given  for  con^deration  may  be  revoked  at  any  time 
prior  to  the  creation  of  a  contract  by  acceptance.^'  There- 
fore, even  though  a  definite  time  in  which  acceptance  may 
be  made,  is  named  in  such  an  offer,  the  offerer  may,  never- 
theless, revoke  his  offer  within  that  period.^^  And  even 
though  the  offer  expressly  stsAee  that  it  shall  not  be  with- 
drawn, nevertheless,  it  may  be.''  What  communication 
amounts  to  a  revocation  is  a  question  of  construction.    Any 


«>  In  Moree  v.  BeUows,  7  N.  H.  549, 
28  Am.  Deo.  372,  the  offer  requested 
the  obtaining  of  ei  debtor's  disdutrge 
from  his  oreditora.  Two  years  was 
held  &  reasonable  time  for  this.  On 
the  other  hand,  in  Smith  tr.  Bnmer,  68 
111.  App.  61,  two  years  was  held  an 
unreaaonable  time  for  ainliSng  a  mining 
shaft. 

ti  Dickinson  u.  Dodda,  2  Ch.  Div. 
463;  Byrne  tt.  Van  Tienhoren,  fi  C.  P. 
Div.  344;  Stevenson  v.  McLean,  5 
Q.  B.  Div.  346;  Moffett  Ac  Co.  v. 
Rochester,  178  U.  S.  373,  44  L.  Ed. 
1108;  Borst  V.  Simpson,  60  Ala.  373; 
Timmons  v.  Bostwick,  141  G».  713, 
82  S.  E.  29;  Crandall  v.  Witlig,  166  lU. 
233,  46  N.  E.  765;  MiUer  v.  DouviUe, 
45  La.  Ann.  214, 12  So.  132;  Lincoln  o. 
Oay,  164  Mass.  537,  42  N.  E.  95,  49 
Am.  St.  Rep.  480;  Brown  o.  Snider, 
126  Mich.  198,  85  N.  W.  570;  Storch  v. 
Duhnke,  76  Minn.  521,  79  N.  W.  533; 
Winders  v.  Kenan,  161  N.  E.  628,  77 
8.  E.  687;  Outcault  Advertising  Co. 
D.  Wilson,  186  Mo.  App.  492,  172 
6.  W.  394;  Brown  v.  Farmers'  Ac. 
Bonk,  76  Or.  113,  147  Poc.  537;  Hci^ 


rin  D.  Scandinavian-American  Bank, 
66  Wash.  569,  118  Pac.  648;  Brown 
Bros.  Lumber  Co.  t>.  Preston  Mill  Co., 
S3  Wash.  648,  145  Pac.  964.  And  see 
cases  in  this  section  passim. 

«  Bristal  Ac.  Co.  r.  Mag^  44  Ch. 
Div.  616;  Brown  u.  Savings  Union,  134 
Cal.  448,  66  Pac.  592;  Cooper  u.  Lana- 
ing  Wheel  Co.,  94  Mich.  272,  54  N.  W. 
39,  34  Am.  St.  Rep.  341;  Davis  ». 
Petty,  147  Mo,  374,  48  S.  W.  944; 
Bosshardt  Co.  r.  Creaoeut  Oil  Co., 
171  Pa.  109,  32  Atl.  1120;  Weaver 
t>.  Burr,  31  W^  Va.  736,  8  S.  E. 
743. 

"Toledo  Computing  Scale  Co.  e. 
Stephens,  96  Ark.  606,  132  S.  W.  926; 
Outcault  Advertising  Co.  v.  Young 
Hardware  Co.,  110  Ark.  123,  161  8.  W. 
142;  Hargrove  v.  Crawford,  159  la. 
622,  141  N.  W.  423;  Challenge  Ac 
Mill  Co.  V.  Kerr,  93  Mich.  328,  S3 
N.  W.  555;  Peck  i>.  Fre^e,  101  Mich. 
321,  59  N.  W.  600;  Cary  v.  Appo,  84 
N.  Y.  8.  569;  Howe  Scale  Co.  v.  Wolfs- 
haut,  170  N.  Y.  S.  943;  National  Refin- 
ing Co.  V.  Miller,  1  S.  Dak.  548,  553, 
47  N.  W.  962. 
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stitemrait  which  clearly  implies  unwillingness  to  contract 
accordiitg  to  the  terms  of  the  offer  is  eu£Scient,  though  the 
word  revoke  is  not  used.** 

After  an  offer  has  been  duly  accepted,  it  is  fundamental  that 
revocation  is  no  longer  possible.  Thus  when  parties  have  had 
a  number  of  communications  with  one  anoth^  by  letter  or 
otherwise  r^arding  a  proposed  bargain,  all  should  be  consid- 
ered, yet  if  once  a  definite  offer  has  been  made  and  it  has 
been  accepted  without  qualification,  the  complete  contract 
thus  wrived  at  cannot  be  affected  by  subsequent  negotiationB 
unless  they  amount  to  an  agreement  to  modify  or  rescind  the 
oonbwet.** 

§  U.  Revocatiim  is  not  effectual  until  communicated. 

If  the  formation  of  a  simple  contract  depended  upon  the 
existaice  of  mutual  assent  in  fact  in  the  minds  of  the  con- 
tncdng  parties,  a  change  of  mind  on  the  part  of  either  one 
before  the  requisite  mutual  assent  was  reached  would  pre- 
vent the  formation  of  the  contract.*"  No  case,  however, 
goes  ao  far  as  to  hold  material  a  change  of  mind  on  the  part 
<f  the  offerer  not  manifested  by  an  over  act,*'  but  several 
casee  near  the  begiimiDg  of  the  nineteenth  century  show  that 
tiie  conception  of  the  court  at  tliat  time  was  that  a  manifes- 
tation by  an  overt  act  of  a  cliange  of  mind  on  the  part  of  the 
offerer  would  operate  as  a  revocation,  though  not  commimi- 
cated  to  the  otho-  party.  *"  This  conception  has  found  expre»- 
eoon  in  tbe  Civil  Code  of  Califorma,*'  which,  though  providii^ 

**  A  letta  by  one  who  had  ordered  held  no  contnot  waa  created  by  an 

advatin&g  matter  askiiig  that  it  be  acc^tanoe  later  in  the  day,  though 

not  fonrarded  until  he  felt  in  a  better  within  the  time  specified  in  the  offer, 

condition  to  handle  it  was  not  a  Buf-  Buller,  J.,  said  that  "it  ia  not  stated 

Sdent  iBTDcation  of  the  order.    Out-  that  .  .  .  the  goods  were  kept  until 

ouilt  Adratiaiog  Co.  n.  Buell,  71  Or.  that  time,"  evidently  supposing  that 

S2, 141  P.  1020.  a  bbIb  of  the  goods,  though  without 

**  Bdlamy  v.  Debenham,  4S  Ch.  D.  notice,  would  revoke  the  oS«-.     Tbe 

481;  Pvry  B.  Suffielda,  limited  [1916],  same  implication  ia  made  in — Adams  p. 

2Ch.D.lS7.    SeealaoiVra,i!8I,S2.  Lindsell,  1  B.  &  AM.  081;  Head  v. 

«8ee  infra,  {{95,  1536,  1537.  Diggon,  3  M.  &  R.  07;  Hebb'a  Case, 

"See,  howevo',  tupro,  {  5a  L.  R.  4  £q.  9;  Routledge  v.  Grant,  4 

«In  Cocdw  p.  Qdey,  3  T.  R.  663,  Bing.  653. 
vfaoe  an  oBa  to  sell  tobacco  was  **Sec.  1587.    The  code  waa  adopted 

made  by  the  defendant,  and  the  court  in  1S72. 
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for  commimication  of  "notice  of  revocation,"  also  provides 
not  only  with  reference  to  acceptance  but  also  with  refer- 
ence to  revocation  ™  that  commimication  is  complete  when 
put  in  course  of  transmission.^'  At  the  present  day,  bow- 
ever,  it  is  almost  universally  settled  that  a  revocation  requires 
communication  and  that,  therefore,  an  acceptance  piior  to 
a  communicated  revocation  will  make  a  binding  contract.  ^^ 
It  has  been  su^ested  that  though  manifest  principles  of 
justice  require  that  a  revocation  should  not  be  effectual  against 
an  acceptor  of  an  offer  until  the  revocation  has  been  received, 
the  revocation  should  bind  by  estoppel  the  offeror  from  the 
time  when  it  was  dispatched;  but  such  a  result  could  not  be 
reached  "without  infrii^iag  upon  the  inexorable  rule  that  one 
party  to  a  contract  cannot  be  bound  unless  the  other  be  also, 
notwithstanding  t^t  the  principle  of  mutuahty  thus  apphed 
may  enable  a  party  to  take  advantage  of  the  invaUdity  of 
his  own  act."  *'  Revocation  may  be  indicated  by  acts  as 
well  as  words.  Thus,  after  an  offer  of  sale  to  one  person,  a 
sale  of  the  same  property  to  another  person,  if  brought  to 
the  knowledge  of  the  person  to  whom  the  offer  was  first  made, 
will  amoimt  to  a  revocation. ^^  A  revocation  "should  be  as 
direct  and  expUcit  as  the  acceptance."  ^^  What  amounts 
to  a  receipt  of  a  revocation  must  be  the  same  as  receipt  of 


"  Sec.  1583. 

"  No  deciHioii  has  yet  been  made  in 
California  upon  the  matt«r,  but  in 
Wattara  v.  Lincoln  (So.  D&k.),  135 
N.  W.  712,  it  was  held  under  similar 
proTiaioos  in  the  South  Dakota  Code, 
is  1212,  1215,  1216,  that  a  revocation 
of  an  oSer  was  effected  as  soon  as  de- 
posited in  the  postroffice. 

"  Stevenson  v.  McLean,  5  Q.  B.  D. 
346;  Henthom  i>.  Fraser,  [1892]  2  Ch. 
27;  Be  London  &  Northern  Bank 
[1900]  1  Ch.  220;  Tayloe  v.  Merchantfl' 
Fire  Ins.  Co.,  9  How.  390,  13  L.  Ed. 
187;  Patrick  v.  Bowman,  149  U.  S.  411, 
424,  37  L.  Ed.  790;  The  Palo  Alto,  2 
Ware,  343;  Weld  v.  Victory  Mfg.  Co., 
205  Fed.  770;  Kempner  v.  Cohn,  47 
Ark.  519,  1  8.  W.  869,  58  Am.  Rep. 
775;  Sherwin  f.  Nat.  Cash  Roister 


Co.,  5  Col.  App.  162,  38  Pac.  392; 
Wheat  V.  Cross,  31  Md.  99, 1  Am.  Rep. 
28;  Brauer  v.  Shaw,  168  Maaa.  198, 
46  N.  E.  617,  60  Am.  St.  Rep.  387; 
Peck  V.  Freese,  101  Mich.  321,  69 
N.  W.  600;  Farmers'  Handy  Wagon 
Co.  u.  Newcorab,  192  Mich.  624,  159 
N.  W.  152;  Pennsylvania  &  Delaware 
Oa  Co.  ti.  Klipstein,  176  N.  Y.  S.  640; 
Malloy  V.  Drumhcller,  68  Wash.  106, 
122  Pac.  1005. 

"  Patrick  V.  Bowman,  149  U.  S.  411, 
424, 37  L.  Ed.  790. 

"  Thurber  v.  Smith,  25  R.  1.  60,  54 
Atl.  790.  See  also  Larmon  v.  Jordan, 
56  lU.  204;  WanleU  ti.  Williama,  62 
Mich.  50,  28  N.  W.  796,  4  Am.  St. 
Rep.  814,  and  cases  in  tiie  following 
section. 

"  Linn  u.  McLean,  80  Ala.  360,  366. 


(ibvGoOt^lc 


575  DUBATION   AND  TBBMINATION   OF   OFFERS  97 

an  acceptance,  or  oth^  communication.  °*  Difficulties  may 
arise  where  circimistauces  make  it  impracticable  -to  notify 
the  offeree  of  revocation.  Thus,  the  offeree  may  have  gone 
to  a  distance  from  the  miuls,  or  his  address  may  be  unknown. 
It  is  perhaps  still  open  to  question  whether  the  law  should 
cast  the  burden  upon  the  offeror  who  has  put  forth  an  offer 
<x  should  adopt  a  rule  analogous  to  that  adopted  in  case  of 
public  offers,"^  and  hold  the  offer  revoked  if  such  an  attempt 
is  made  to  communicate  a  revocation  in  the  same  way  that 
the  original  offer  was  communicated.  Presumably,  however, 
the  burden  would  be  thrown  upon  the  c^eror,  unless  the 
offeree  purposely  prevented  communication. 

i  67.  Indirect  communication  of  revocation. 

It  is  not  yet  perhaps  fully  settled  whether  an  offer  is  re- 
voked by  knowledge  on  the  part  of  an  acceptor  that  the  offieror 
is  no  longer  willing  to  enter  into  such  a  contract  as  was  pro- 
posed by  his  offer,  when  that  knowlet^e  comes  not  from  the 
crfferor  himself  or  with  his  cognizance,  but  through  othM 
channels.  It  was  held  by  the  English  Court  of  Ap[>eal  that 
knowledge  on  the  part  of  an  offeree  that  land  which  had  been 
cSaed  to  him  for  sale  had  subsequently  been  sold  to  another, 
prevented  him  from  making  an  effectual  acceptance  of  the 
rffer."  This  case  has  been  followed  in  the  United  States; " 
but  has  also  been  severely  criticised.'*   Certtunly  there  are 

*6w  infra,  {89.  and  later  the  maker  failed.  The  holder 

"  See  aifra,  S  59.  knowing  of  the  failure  accepted  the 

"Dicldnaonr.  Dodds,  2  Ch.  D.  463-  offer,   and  waa  allowed  to  enforce  a 

CoauDcmte  on  this  oaee  in  Henthorn  contract    against    the    offeror.     Also 

*.  Ftuer  [18921  2  Ch.  27,  indicate  that  Arcntsen  s.  Moreland,  122  Wis.  167, 

the  En^ish  court  regards  the  knowl-  99  N.  W.  790,  65  L.  B.  A.  973,  where 

«dge  lA  the  offeree  as  the  vital  ciicum'  knowledge   that  a  vendor  had  con- 

ttUM.  tracted  to  sell  the  timber  on  certain 

"Coleman  v.  Applegarth,  68  Md.  land  did  not  preclude  the  vendee  from 

31,  11  Atl.  2M,  6  Am.  St.  Rep.  417;  taking  an  option  to  buy  the  land, 

Wttten   p.    lincoln    (S.    Dak.},    135  with  the  timber,  accepting  the  option 

N.  W.  712;  Frank  v.  Stratford-Hand-  and,  on  refusal  of  the  vendor  to  con- 

<»A,  13  Wjro.  37, 77  Fac.  134,  67  L.  R.  vey  the  timber,  recovering  damages  for 

A.  G71,  no  Am.  St.  Rep.  963.    But  its  value. 

ep.  Sheriey  v.  Peehl,  84  Wb.  46,  54  Ml^ngdell,  Summaiy  of  Contracts, 

N.W.267.    In  this  case  an  offer  to  dis-  J  ISl;  Wald's  PoUock,  Contracts  (3d. 

tnmt  a  note  was  made  to  the  holder  cd.),  32. 
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both  thera^tioal  and  practical  di£Beulties  involved  in  any 
rule  allowing  an  effective  revocation  to  be  made  by  any  one 
but  the  offeror.  In  theory,  as  an  offer  must  be  made  by  an 
act  of  the  offeror  moving  toward  the  offeree,  and  no  state- 
ment by  tiiird  persons  is  suffici^it,"  so  it  would  seem  thst 
an  offer  could  only  be  withdrawn  by  a  direct  expression  of 
volition  on  the  part  of  the  offeror  to  the  pereon  to  whom  he 
had  previously  made  the  offer.  Though  the  expression  is 
common  especially  in  the  earlier  cases  of  "communication" 
or  "notice"  of  revocation  as  if  communication  or  notice  were 
made  of  a  revocation  that  had  previously  taken  place,  tius 
xise  of  language  has  descended  from  a  time  when  mutual  assent 
in  contracts  meant  actual  mutual  assent,  not  that  expressed  by 
one  party  to  tiie  other.  At  the  inresent  day  it  is  more  accurate 
to  say  that  communication  is  essential  to  the  existence  of 
revocation,  indeed  is  the  revocation.  If  so,  it  seems  that  the 
act  of  the  offeror  is  as  essential  to  withdraw  his  offer  as  to 
create  it,  and  that  the  only  way  he  can  make  his  act  effective 
is  by  communication  from  himself  or  his  ag^it.'^  From  a 
practical  standpoint,  also,  there  is  difficulty  in  deciding  when 
knowledge  received  in  a  roundabout  way  through  third  persons 
indicates  with  sufficient  clearness  that  the  offeror  is  no  longer 
disposed  to  keep  his  offer  good.  Must  the  offeree  give  credit 
at  his  peril  to  haphazard  information,  or  what  degree  of  cer- 
tfunty  or  probability  must  exist  in  order  to  make  the  words 
of  an  out^der  effectual  to  revoke  tiie  offer?  Nevertheless 
in  view  of  the  uniformity  of  the  few  decisions  directiy  in 
point,  and  of  the  manifest  lack  of  equity  in  an  attempt  to 
enforce  a  contract  which  the  acceptor  knew  at  the  time  of 
his  acceptance  was  contrary  to  the  wishes  of  the  offeror, 
it  is  likely  that  the  English  case  on  the  point  will  be  followed. 

§  68.  Revocaticm  of  offer  contemplating  a  series  of  perfonn- 
ances. 

Most  offers  contemplate  a  single  acceptance  by  the  offeree 
by  an  indivisible  act  or  by  an  indivisible  promise  or  set  of 
promises.  It  is  possible,  however,  to  make  a  divisible  offer 
requesting;  a  series  of  acts  or  promises  to  be  given  from  time 

•' Sea  mpra,  (23-  "See  »upra,  i 23. 
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to  time,  aad  agreeing  in  return  to  give  a  series  of  performances 
eaeli  of  which  is  to  be  set  off  against  a  correspondii^  act  or 
promise  of  the  offeree.  If  an  offer  is  of  this  divisible  character 
it  may  be  revoked  not  only  before  any  acceptance  but  also 
as  to  any  portion  of  the  offer  still  unaccepted  even  alter  ac- 
ceptance of  some  of  the  series  of  transactions  proposed  by 
the  offer."  It  is  often  a  difficult  question  of  construction 
whether  an  offer  contemplates  a  series  of  contracts,  as  thus 
suggested  or  requests  a  single  immediate  promise  to  perform 
the  whole  series  of  acts.  If  the  latter  construction  is  the  true 
(me  an  acceptance  creates  an  immediate  bilateral  contract 
wUch  binds  both  parties  irrevocably  to  pearform  all  the  acta.'* 


§  59.  Revocation  of  general  offer. 

The  requirement  that  a  revocation  must  be  recdved  in 
order  to  be  effectual  creates  difficulty  where  an  offer  has  been 
extended  to  a  large  and  ind^nite  class  of  persons,  as  an  offer 

"In  OBord  v.   Daviee,    12  C.  B.      tract   by   giving   notice."     See   also 


S.)  748,  an  offer 
guarantee  euch  of  B'b  bills  of  exchange 
IS  the  plaintiff  mij^t  discount  within 
twehPB  months  to  the  extent  of  £flOO. 
Betas  diaoounta  took  place,  but  sub- 
Beqnently,  within  the  year,  the  offer 
wu  revoked.  The  court  held  the  of- 
feror not  bound  by  discounta  made 
■ftet  the  revocation.  The  eame  result 
na  rcAdied  in  Orob  o,  Onaa,  83  N.  J. 
L.  430, 84  AtL  1064,  where  the  promise 
WH  to  guuvntee  paymmt  for  gooda 
gold  to  anoQier  to  any  amount  up  (o 
ISOa  In  Great  Korthem  Ry.  Co. 
I.  Witham,  L.  R  9  C.  P.  16,  there 
wjB  an  (rffer  to  supply  the  railway  oom- 
pany  wiUi  euch  quantities  of  certain 
T*"*°^  goods  as  it  mi^t  order,  from 
time  to  time,  at  certain  fixed  prices. 
It  waa  held  that  the  defendant  was 
boond  to  furnish  goods  which  had  been 
odcnd  by  the  railway  in  conformity 
with  the  offer,  but  Brett,  J.,  said: 
"I  tpee  that  this  judgment  does  not 
dedde  the  question  whetho'  the  de- 
fendant might  have  absolved  himself 
frns  further  performance  of  the  con- 


Motor  Co.  V.  Thompson,  1 
Oa.  252,  76  S.  E.  354,  356;  Picker  v. 
Pitielle,  60  N.  Y.  App.  D.  451,  69 
N.  Y.  S.  902;  White  t>.  Allen-Kingston 
Ac.  Co..  69  N.  Y.  Misc,  627,  126  N.  Y. 
Supp.  150;  Butchers'  Advocate  Co. 
V.  Berkof,  04  N.  Y.  Misc.  200,  158 
N.  Y.  S.  160  {cf.  North  Side  News 
Co.  V.  Cypres,  75  N.  Y.  Mine.  129, 
132  N.  Y.  S.  806;  Post  v.  Prank,  75 
N.  Y.  Misc.  130,  132  N.  Y.  8.  807); 
American  Steel  &  Wire  Co.  v.  Copeland, 
159  N.  C.  556,  75  8.  E.  1002. 

**  American  Publishing  Co,  ». 
Walker,  87  Mo.  App.  503.  In  this 
case  an  offer  for  certain  publishing 
matter  week^,  for  the  term  of  one 
year,  at  a  fixed  price  per  week,  was 
held  to  create  a  single  contract  for  the 
year  incapable  of  rerocatioD  after  ac- 
ceptance. Similar  cases  are  Imperial 
Curtain  Co.  u.  SlrauM,  135  N.  Y.  S. 
577;  Post  V.  Frank,  132  N.  Y.  Supp. 
807,  76  N.  Y.  Misc.  130.  See  also 
cases  of  divisible  condracts,  infra, 
II 861,  d  Mq. 
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of  reward  issued  by  advertisement  to  the  public.  In  such  a 
case  it  is  obviously  impossible  to  rommuuicate' a  ctuu^  of 
purpose  to  every  one  who  may  have  seen  the  original  offer. 
The  only  alternatives  possible  for  the  law  are  either  to  admit 
that  such  an  offer  is  irrevocable  as  to  any  person  who  is  not 
actually  notified  of  the  revocation,  or  to  treat  a  reasonable 
effort  to  bring  notice  bome  to  the  public  by  publishii^  the 
revocation  as  fully,  and  so  far  as  possible  in  the  same  way, 
as  the  original  offer  as  an  effectual  revocation.  The  Supreme 
Court  of  the  United  States  has  chosen  the  latter  alternative." 
But  where  the  reward  for  the  apprehension  of  a  mimlerer 
was  offered  at  the  place  where  the  shooting  occurred  and  at 
a  railroad  station,  an  offer  of  a  reward  in  different  terms  at 
another  station  did  not  constitute  a  revocation  of  the  first 


§  60.  Revocation  of  <^er8  for  unilateTal  contracts. 

It  seems  imposable  on  theory  sueessfully  to  question  the 
power  of  one  who  offers  to  enter  into  a  unilateral  contract 
to  withdraw  his  offer  at  any  time  until  performance  has  been 
completed  by  the  offeree,  though  obvious  injustice  may  arise 
in  such  a  case.  For  instance,  if  A  offers  one  hundred  dollars 
if  B  wUl  complete  a  piece  of  work,  and  B  seta  about  the  work 
and  nearly  finishes  it,  it  is  a  hardship  upon  B  if  while  the 
work  IB  still  incomplete,  A  may  revoke  his  offer.  Yet  any 
other  result  involves  eitiier  a  violation  of  recc^piized  principles 
of  contract,  or  the  invention  of  new  ones.  To  say  that  the 
beginning  of  work  by  B  amounts  to  an  assent  binding  both 
A  and  B  to  the  performance  and  payment  is  to  chaise  the 
hypothesis  that  A  offered,  not  to  make  a  bilateral  contract,  but 
a  unilateral  one,  and  in  effect  to  deny  the  right  of  an  offeror 
to  dictate  the  terms  of  his  offer.  Doubtless  wherever  possible, 
as  matter  of  construction,  a  court  would  and  should  construe 
an  offer  as  contemplating  a  bilateral  rather  than  a  unilatera 
contract;  since  in  a  bilateral  contract  both  parties  are  pro 
tected  from  a  period  prior  to  the  beginning  of  performanc- 

••  Sbuey  ir.  United  States,  92  U.  S.         **  Hogg&nl  r.  Dickeraon,   180  Mo. 
73,  23  L.  Ed.  697.    See  abo  SulUvaD      App.  70,  1S6  S.  W.  1136. 
V.  PhillipB,  178  Ind.  164,  98  N.  E.  868. 
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on  either  dde.*^  But  the  case  supposed  is  one  where  the  offer 
is  so  clearly  for  the  formation  of  a  unilateral  contract,  that 
no  other  reasonable  construction  b  possible  than  that  the 
<^erer  demands  as  an  exchange  for  his  promise,  not  a  promise 
but  a  completed  act.  After  the  offeree  has  begun  to  perform 
under  such  an  offer  he  may  unquestionably  stop  performance 
halfway  if  he  concludes  that  after  all  he  does  not  care  to 
enter  into  the  contract,  and  if  t^  offeror  also  may  not  revoke 
at  that  time  he  is  bound  by  a  promise  for  which  he  has  not 
received,  and  may  never  receive,  the  consideration  requested, 
ance  the  whole  transaction  is  still  optional  with  the  offeree. 
The  su^estion  has  been  made  to  avoid  the  hardship  of 
draiying  relief  to  the  offeree  that  if  the  consideration  requested 
in  an  offer  of  a  unilateral  contract,  will  necessarily  take  time 
for  its  performance,  the  offer  should  be  regarded  as  containing 
by  implication  a  subordinate  offer  to  hold  the  main  offer  open 
for  a  reasonable  time  in  consideration  of  the  be^nning  of 
performance  of  the  offeree.**  This  analysis  finds  some  sup- 
port in  the  English  cases  which  hold  that  a  collateral  con- 
tract is  formed  by  attending  an  auction  sale,'*  but  is  open 
to  the  criticism  made  of  those  cases;  namely,  that  the  nec- 
essary assumptions  of  fact  are  artificial.  Moreover,  if  the 
doctrine  is  adopted,  there  seems  no  reason  why  the  principle 
should  not  cover  other  cases.  If  beginnii^  performance  of 
an  act  requested,  indicates  assent  to  and  constitutes  the 
consideration  for  a  contract  to  hold  the  offer  open,  it  would 
seem  that  making  preparation  and  taking  trouble  and  expense 
preliminary  to  any  requested  performance  would  likewise 
create  a  similar  contract,  yet  the  contention  could  certainly 
not  be  maintained  as  a  general  principle.^    Indeed,  if  a  col- 

"  See  LeiiDoz  v.  Murphy,  171  Maaa.  contain    a    coaditioD    subsequent    of 

370,  50  N.  E.  644;  Laacellee  o.  Clark,  goodneaa  and  Idndneaa.     Winslow  v. 

2M  Mws.  362,  90  N.  E.  876;  Post  v.  White,  163  N.  E.  29,  79  S.  E.  25S. 

Rank,  132  N.  Y.  Supp.  807,  75  N.  Y.  "  See  an  artide  in  27  Harv.  L.  Rev. 

Mix.  130;  Sent^  u.  Senter,  87  Ohio,  644,  by  Professor  D.  O.  McGovney. 

377,  101  N.  £.  272.    So  a  promise  to  **  See  supra,  i  dO. 

tatnej  the  plaintiff  a  piece  of  laud  if  ''In  Stenegaard  i>.  Smith,  43  Minn. 

he  married  the  promiaor'e  daughter,  II,  44  N.  W.  669, 19  Am.  St.  Rep.  205, 

ud  vaa  "good  and  kind"  to  her  was  it  appeared  that  the  ddendant  bad 

uit«T[»eted  as  entitling  the  promisee  promised  the  plaintiff   the  excluaiTe 

on  b^  marriage  to  a  deed,  which  should  agency  for  three  months  of  certain 
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lateral  contraot  such  as  is  suggested  is  to  be  imported  into 
the  law,  tha«  seems  logically  little  reason  to  exclude  any  offer 
from  the  same  ccmstruction.  If  beginning  performance  is  re- 
quested as  the  connderation  of  a  collateral  contract  in  the  case 
of  an  offer  for  a  imilateral  contract,  taking  the  offer  under  ad- 
viBonent  is  equally  requested  in  an  offer  for  a  bilateral  contract 
and  should  equally  make  it  necessary  for  the  offerer  to  hold 
his  offer  open  for  a  reasonable  time.  This  may  well  be  desir- 
able, but  would  better  be  reached  as  it  has  been  in  mai^ 
European  coimtries  "  by  statute. 

It  is  urged  in  support  of  the  suggestion  of  a  collateral  cqU" 
tract,  that  the  parties  cannot  contemplate  that  the  offer  may 
be  revoked  after  part  performance.  Doubtless  this  is  true. 
It  is  equally  true  that  parties  do  not  generaUy  imderstand 
that  when  an  c^er  is  given,  which  is  expressed  to  be  open  for 
a  stated  time,  that  it  may  nevertheless  be  revoked  before  that 
time.  In  other  words,  parties  do  not  attc^jether  understaad 
the  law  governing  the  formation  of  contracts,  but  mutual 
assent  to  rules  of  law  is  not  necessary,  though  it  is  certainly 
true  that  a  rule  of  law  which  is  opposed  to  the  undeistanding 
of  business  men  is  undesirable  unless  there  are  strcmg  reascms 
of  policy  in  its  favor.'* 

§  eoa.  Attempted  solutions  of  tiie  difflcnltf. 

The  same  problan  exists  in  the  civil  law  and  has  been 
met  in  modem  codes  by  enacting  that  the  offer  is  irrevocable 
until  the  offeree  has  had  a  reasonable  time  for  performance." 

property,  and  a  oommunon  for  maWTig  '■  See  further  &  diacusnon  of  tha 

a  Bale.     The  plaintiff  endeavored  to  problem  by  FrafesMir  Cknbin,  28  Yale 

make  such  a  sale,  published  advertise-  L.  J.  at  pp.  194-1Q6. 

menta  and  eolioited  purchasere,  but,  "  See   VsUry,    Contrata   pcff   Cor- 

about  a  month  after  making  the  offer,  reqxindanoe,  f  172.    In  the  absence  of 

the  defendant  himself  sold  the  prop-  audi  le^ieUtion  the  weight  of  opinion 

«rty.     It  was  held  that  the  plaintiff  in  the  civil  law  is  that  an  offer  may  be 

had  no  cause  of  action.    The  facts  woe  revoked,  id.,  {  170,  though  it  is  to  be 

similar  in  Kolb  v.  Bennett  Land  Co.,  observed  that  the  fundamental  xeetan 

74  Miss.  667,  21  Bo.  233;  Taylor  v.  why  an  offer  is  revocable  in  our  law — 

Barbour,  90  Miss.  888,  44  So.  988,  namely,  because  no  consideration  has 

122  Am.  St.  Rep.  328.  been  given  for  it,  and  promises  witb- 

"  Val^,  Contrats  par  Cnrespond-  out  oonsideration  are  not  Undiag,  does 

anoe,  p.  167.  not  exist  in  the  Civil  Law. 
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Ttiis  solutitm  seems  desirable  but  hardly  attainable  without 
a  statute.  It  has  also  been  su^eated  in  the  Civil  Law  that 
the  oETerer  should  be  held  liable  in  tort  for  inducing  the  offeree 
to  begjn  performance  and  then  withdrawing  the  offer/*  There 
seems  little  warrant  for  such  a  suggestion  in  our  law.  No 
doubt  in  so  far  as  the  offeror  has  accepted  a  ben^t  from  the 
(Perec's  jiart  performance,  he  would  be  liable  on  principles 
of  quasi-contract  for  its  value.'^  Frequently,  however,  part 
pQ^ormance  by  the  offeree  will  not  enure  to  the  offeror's 
benefit,  and  unless  the  defendant  has  violated  a  legal  duty 
the  right  to  recover  on  a  quantum  meruit  baaed  on  a  quasi- 
contractual  obligation  is  -based  not  on  the  detriment  which 
the  plaintiff  may  have  suffered,  but  upon  tiie  benefit  which 
the  drfendant  has  received."  The  remedy  previously  sug- 
gested of  holding  the  offeror  liable  in  tort  for  inducing  the 
offeree  to  beg^  performance  and  then  withdrawing  the  offer, 
seems  therefore,  if  it  were  permissible,  mcH-e  complete  and 
satJafactoiy."    As  a  matter  of  positive  decision  the  t^it  of 


mTUb  tixarj  of  the  ofFeror'a  lia- 
bility was  first  oarduUy  elaborated  by 
vca  Thjringj  JahrbQcher  fOr  Dog- 
matik,  IV.  p.  1  mq.,  under  the  designa- 
ticm  of  culpa  in  amtrahendo.  For  the 
VHying  views  of  other  vriters,  aee 
Windacbeid,  Lehibuch  dee  Pandebten- 
icdila,  n,  S  807,  n.  6  (Sth  ed.) ;  Val&y, 
1185;  SwiaB  Code  of  ObligatiooB, 
Arts. 

"In  Biaia  e.  Pacific  Exprees  Co., 
89'ftx.74,78,6S.W.679.  Theoourt 
nid,  obUa-  in  regard  to  partial  per- 
formaiwe  of  an  oBtx  of  reward  for  the 
•rmt  of  two  peTMDB,  "No  facta  aie 
d«ted,  nich  aa  that  the  plaintifla  were 
preraited  horn  arreBting  both  the  per- 
Km  for  whom  a  reward  was  oftered 
1^  the  fault  or  fiaod  of  the  d^eudant, 
boa  lAadi  the  law  would  ruae  &  new 
nntiaet  aod  give  a  remedy  on  a 
fuoafiMi  meruiL"  And  in  Zwolanek  v. 
Bikv  Mfg.  Co.,  150  Wia.  517,  137 
K.  W.  769,  44  L.  R.  A.  (N.  S.),  1214 
die  Boort  Mid,  i^iealdng  of  bui^  an 
tBtne,  "b«  is  entitled  to  the  whole 


reward,  or  at  leaat  to  oompensation  on 
quantum  jneruxL" 

"  Infra,  i  1478,  et  aeq. 

"  The  case  of  G.  Ober  A.  Sona  Co. 
V.  EatEenatein,  160  N,  C.  439,  76  S. 
£.  476,  lends  some  support  to  one  who 
daima  such  a  remedy.  The  court 
there  held  that  though  an  agreement 
for  the  sale  of  fertiliier  ^ve  the  seller 
the  option  to  canoel  the  order,  the  seller 
was  liable  on  cancelling  it  for  damages 
sustained  by  the  buyer  before  exercise 
of  the  option,  such  as  the  expense  of 
preparing  the  land  for  the  crops,  which 
was  useless  because  of  lack  of  fertiliser, 
and  &e  loss  of  profits  on  such  part 
thereof  as  the  buyer  before  exerciae  of 
the  option,  had  contracted  to  resell, 
imlsBB  the  buyer  could  have  obtained, 
and  his  customers  would  have  taken, 
any  other  brand.  An  agreonent  with 
an  absolute  right  reserved  to  dther 
party  to  caned  it,  is  not  a  contract. 
See  mpra,  $  46.  It  seems  in  effect  an 
offer  for  a  unilateral  ocmtraot.  See 
alaa  Welch  v.  Iawhhi,  32  Miss.  170. 
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the  offeror  to  revoke  hia  offer  even  after  part  performance 
by  tiie  offeree  has  the  support  of  a  few  American  cases,™  but 
in  view  of  the  practical  hardship  of  the  situation  it  is  by  no 
means  improbable  that  the  theory  of  a  collateral  contract 
will  find  favor.™  In  most  of  the  few  cases  where  the  question 
has  aiiaen,  the  offeror  has  been  held  bound,  but  it  is  not  clear 
on  what  theory.  Sometimes  at  least  the  court  seems  to  have 
thought  it  possible  to  turn  the  transaction  into  a  bilateral 
contract  by  a  beginning  of  performance  on  the  part  of  the 
offeree.  What  obligations  the  offeree  assumes  by  b^inning 
to  perform  is,  however,  not  always  considered."  The  death 
'.  Owen,  79  Ga.  658,  5  prim~of  a  carnage  to  be  built  for  a 
thiid  party  who,  b^om  the  (srrisge 
ts  finished,  and  consequently  before  I 
am  bound  to  pay  for  it,  becomes  in- 
aolTcnt,  may  I  recall  my  guarantyT" 
The  couneel  relied  "Not  iSter  the 
coach  builder  haa  commenced  the 
carriage,"  and  Erie,  C.  J.,  added; 
"  Before  it  ripens  into  a  contract,  either 
party  may  withdraw,  and  so  put  an 
end  to  the  matter.  But  the  moment 
the  coach  builder  has  prepared  the  ma- 
teriala  he  would  probably  be  found  by 
the  jury  to  have  ooutracted."  A  some- 
what similar  suggeation  is  made  by  the 
lliinois  Supreme  Court  in  Plumb  t. 
CampbeU,  129  III.  101,  107,  18  N.  E. 
790.  The  court  says  that  the  appellant 
(the  offeror)  oould  be  bound  in  three 
ways:  "Fint  by  appellee  engaf^ng 
within  a  reasonable  time  to  perform  the 
contract  on  hie  part;  second,  by  b^in- 
ning  such  performance  in  a  way  which 
should  bind  tiim  to  complete  it,  and, 
third,  by  actual  perfbrmanoe."  See 
also  A.  B.  Dick  Co.  v.  FuUer,  213  Fed. 
98i  Blumenthal  v.  Goodall,  89  Cal.  251, 
2Q  Pac.  906;  Lob  Angeles  Traction  Go. 
V.  Wilshiie,  13S  Cal.  654,  658,  67  Pac. 
1086;  Miller  v.  Moffat,  153  Bl.  App.  1; 
Vigft  Agricultural  Boc  d.  Brumfiel,  102 
Ind.  1«,  1  N.  E.  382, 52  Am.  Rep.  667; 
Loyd  Mercantile  Co.  v.  Long,  123  Ia. 
777,49  80.521.  In  Zwolanek  k.  Bakv 
Mfg.  Co.,  IfiO  Wis.  617, 137  N.  W.  769, 
773,  the  court  said,  "It  is  true,  as  a 


S.  E.  103;  lAscdles  v.  Clark,  204  Mass. 
362,  372,  90  N.  £.  875;  Smith  v.  Cau- 
then,  98  Miss.  746,  64  So.  844.  See 
also  Stenagaard  v.  Smith,  43  Minn.  11, 
44  N.  W.  669,  19  Am.  St.  Rep.  205; 
Cook  V.  easier,  87  N.  Y.  App.  D.  8, 
83  N.  Y.  Supp.  1045;  White  v.  Allen, 
Kingston  &c.  Co.,  69  N.  Y.  Misc.  627, 
126  N.  Y.  Supp.  160;  Butchers'  Ad- 
vocate Co.  0.  Berkof,  94  N.  Y.  Miac. 
299,  168  N.  Y.  8.  160  {tf.  North  Side 
News  Co.  p.  Cypres,  75  N.  Y.  Misc. 
129,  132  N.  Y.  8.  806,  Post  c.  Frank, 
75  N.  Y.  Misc.  130, 132  N.  Y.  S.  807). 

'*In  Brackenbury  v.  Hodgkin,  116 
Me.  399,  102  At).  106,  the  court  ad- 
mitted that  "the  offer  was  the  basis, 
not  of  a  bilateral  contract  requiring 
a  reciprocal  promise,  a  promise  for  a 
promise,  but  of  a  unilateral' contract 
requiring  an  act  for  a  promise,"  yet 
held  that  in  spite  of  repudiation  by  the 
promisor  after  part  perfomance,  there 
was  "a  completed  and  vahd  contract" 
because  the  plaintiffs  had  in  accept- 
ance of  the  offer  moved  from  Missouri 
to  Miune,  entered  upon  the  perform- 
ance <A  the  q>ecified  acta  and  con- 
tinued perfoimance  as  long  as  they 
were  permitted  to  do  so. 

"The  only  reference  to  the  matter 
in  the  En^ish  books  is  in  Offord  b. 
Davies,  12  C.  B.  (N.  S.)  748,  wh«^  in 
the  course  of  the  argument  Williams, 
J.,  asked:  "Suppose  I  guarantee  the 
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o(  either  party  after  part  performance  but  before  full  per- 
fwiDance  by  the  ofFeree  under  an  offer  for  a  unilateral  con- 
tract, since  death  effeces  a  revocation  of  an  offer  which  has 
not  yet  i^iened  into  a  contract,^'  presents  the  same  problem.^ 

§60b.  Whetiier  refusal  of  tendered  perfonnance  prevents 
nniUteral  contract. 
An  analogous  difficulty  concerning  revocation  of  offers 
far  unilateral  contracts  exists  where  the  act  requested  by 
the  offer  is  one  which  can  be  performed  only  with  the  co- 
(fieration  of  the  offeror  as  by  accepting  goods  tendered.  It 
may  be  supposed  that  the  offeror  refuses  to  give  such  co- 
operation when  tender  of  performance  is  made  to  him.  On 
theory  it  se^ns  imposdble  to  say  that  a  contract  has  been 
formed  in  such  a  case  and  yet  the  hardship  ensuing  may  be 
great.  There  can  be  no  doubt  that  where  the  offer  contem- 
plates either  a  miilateral  or  bilateral  contract,  the  offeror  may 
revoke  up  to  the  very  instant  tliat  acceptance  is  made.  The 
offeror  may  see  the  approach  of  the  offeree  and  know  that  an 
acceptance  is  contemplated.  If  the  offeror  can  say  "I  revoke" 
before  the  offeree  accepts,  however  brief  the  interval  of  time 
between  the  two  acts,  there  is  no  escape  from  the  conclusion 
tiiat  the  offer  is  terminated.  Where,  howeva:,  ike  offeree 
actually  tenders  performance  while  the  offer  is  still  open, 
the  same  result  though  no  less  clear  in  theory,  seems  haraher. 
Doubtless  the  difficulty  would  generally  be  avoided  in  practice 
bj  dealing  with  the  offer  as  if  it  were  for  a  bilateral  contract 

REnerBl  propoaitioii,  that  a  perty  mok-  ezpmaes   have   been   incurred.     See 

ing  an  offer  of  a  mraid  may  withdraw  ,  tt^ra,  $  1 16. 

it  More  it  is  accepted.    But  peraons  "  See  infra,  J  82. 

tAering  rewards  must  be  held  to  the  **  In  Ridlon  ir.  Davis,  61  Vt.  457, 

cKidae  d  good  faith,  asd  cannot  ar-  the  perfonnance  by  tbe  plaintiff  was 

Unhly  witbdiaw  tlieir  offere,  for  the  in  part  rendered  fiftet  the  offeror's 

pofpoK  ot  defeating  payment,  when  deatii,  as  was  indeed  tbe  offeror's  ez- 

to  do  ao  would  result  in  the  perpetra-  pectation.     The   ooiut   enforced   the 

tion  of  a  fraud  upon  those  who,  in  good  promise,  but  it  does  not  clearly  appear 

futh,attempted  to  perform  the  service  '  that  a   unilateral    contract   was   re- 

forwfaidi  the  rewBrd  was  offered.  First  quested,  and  no  recognition  is  given 

NatL  Bank  v.  Hart,  S5  111.  02."     See  of  the  importance  of  diatinguishing  in 

■In  Ashley  on  Contracta   S  30  and  this  matter  between  a  unilateral  and  a 

28  L.  Qu.  Rev.  101,  and  rf.  cases  of  bilateral  agreonent. 
wWipticns  held  binding  as  soon  aa 
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contemplatii^  a  promise  by  the  offeree  of  inunediate  per- 
formance, which  being  tendered  gives  a  right  of  action  on  the 
contract.  This  method  of  reaaonii^,  howev^,  evades  rather 
than  meets  the  problem  for  it  seems  undeniable  that  an  of- 
feror may  propose  a  imilateral  contract  which  shall  be  preceded 
by  no  bilateral  agreement,  and  shall  require  as  consideration  not 
the  mere  tender  of  an  act,  but  actual  performance,  which  can 
only  be  accomplished  with  the  cooperation  of  the  offeror.^  If 
it  be  conceded  that  no  bilateral  contract  existed  and  the  offeree 
was  under  no  obligation  to  perform,'*  does  the  tender  (3«ate 
such  an  obligation?  If  not  what  is  the  nature  of  the  contract? 
The  offeror  has  received  no  consideration,  and  the  fact  that 
this  is  his  own  fault,  seems  insufficient  to  supply  this  requisite. 


§  61.  When  offers  are  irrevocable. 

Every  offer,  as  has  already  been  seen,  is  a  promise.'*  It 
follows  that  if  a  seal  is  put  upon  an  offer,  it  becomes  a  bind- 
ing promise."  The  promise  is,  of  course,  conditional  and 
imtil  the  performance  of  the  condition  is  made  or  tendered, 
there  will  be  no  liability  upon  the  promise,  but  in  this  respect 
the  promise  does  not  diff^  from  any  conditional  promise 
in  a  contract.  So,  if  consideration  is  paid  for  an  offer,  though 
no  seal  is  attached,  the  offer  is  a  contract.  Such  contracts 
are  generally  called  options." 


**  A  typical  case  of  this  sort  is  an 
offer  to  buy  or  sell  for  cash.  In  Ide 
V.  Leiaer,  10  Mont.  5,  24  Pac.  Sgs, 
24  Amer.  St.  Rep.  17,  tiie  plaiotiSe 
pleading  stated  an  offer  by  the  defend- 
ant to  sellland  for  SIOOO.  The  plaintiff 
alleged  tender  within  the  time  limited 
by  the  offer  and  a  refusal.  The  court 
without  discuniiig  the  point  HUggeeted, 
and  assuming  apparently  that  a  bi- 
lateral contract  was  formed  (and  it  ia 
not  perhaps  clear  that  the  offer  might 
not  properlyhave  been  so  construed), 
held  the  defendant  liable.  So  McKeu- 
■ie  a.  8t«wart,  196  Ala.  241,  72  So. 
100;  Fisk  t>.  Batteraon,  165  N.  Y.  App. 
Div.  952,  150  N.  Y.  S.  242,  where  the 
offers  were  for  the  purchase  of  stock. 


**  As  it  was  in  McKeniie  d.  Stewart, 
196  Ala.  241,  72  So.  109. 

»  See  supra,  S  25. 

••O'Brien  o.  Boland,  166  Mass.  481, 
44  N.  E.  602;  Thomaaon  o.  Bescber, 
176  N.  Car.  622, 97  S.  E.  654, 2  A.  h.  R. 
626,  and  note  2  A.  L.  R.  631;  Gaar 
Scott  Co.  V.  Ottoooo,  21  Manitoba 
L.  E.  462,  19  Weat.  L.  R.  472.  See 
also   infra,    S217. 

"  "  In  the  case  of  Black  v.  Maddox, 
104  Ga.  1S7,  30  S.  E.  723,  an  option  is 
defined  to  be  'the  obUgation  by  which 
one  binds  himself  to  sell  and  leaves  it 
discretionary  with  the  other  party  to 
buy  .  .  .  which  is  simply  a  contract 
by  which  the  owner  o(  property  agrees 
with  another  person  that  he  shall  hare 
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Instead  of  malfiTtg  the  promiBe  contained  in  an  offer  directly 
enforceable  by  means  of  a  seal  or  consideration,  not  infrequently 
a  collateral  promiae  is  made  by  the  offerer  that  he  will  leave 
fltt  ofiFer  open  for  a  specified  time,  and  this  collateral  prom- 
iBe  is  supported  by  seal  or  considCTation.  It  has  been  suggested 
ttkat  in  such  cases  the  offeiw  has  the  power  to  revoke  his 
cffer,  thereby  rendering  himself  liable  in  damages,  not  on 
the  m^  contract  which  he  offo^  to  enter  into  but  on  the 
sabcddiary  promise  to  leave  his  offer  open;^  but  since  the 
agreement  on  the  part  of  the  offeree  that  his  offer  shall  re- 
main open  can  readily  be  enforced,  and  the  intention  of  the 
parties  carried  out  by  simply  regarding  the  offer  as  irrevocable 
during  the  agreed  period,  it  is  hard  to  find  a  good  reason  why 
the  law  should  not  thus  specifically  enforce  the  contract; 
and,  in  fact,  without  regard  to  whetho-  the  offeror  expressly 
promised  for  consideration  to  leave  his  offer  open  for  a  fixed 
period  by  a  collateral  promise,  or  simply  made  the  main  promise 
in  the  offer  though  conditional  upon  some  future  performance 
binding  by  present  consideration,  the  courts  in  both  cases  have 
held  the  offer  irrevocable.*' 


tberi^t  to  buy  tbe  property  at  a  fixed 
price  within  a  certain  time.'  See  also 
Uu  >.  Goosliog,  93  Ky.  185,  19  S.  W. 
SZ7,  21  L.  R.  A.  127;  Trogdon  t>.  Wil- 
BUM,  144  N.  C.  192,  56  S.  E.  885, 
10  L  R.  A.  (N.  8.)  867."  Swift  v. 
Bwio,  10*  Atk.  458,  148  8.  W.  267, 
209.  It  is,  erf  course,  equally  poamble 
lot  the  discretion  to  be  given  to  the 
Klkr,  while  the  buyer  is  under  an  ab- 
■dute  obliffLtJon. 

•  I^nBdell,  Summary,  {  178;  Aeh- 
I^  on  Contracts,  1 13. 

■•  Mathews  Slate  Co.  v.  New  Empire 
Bhte  Co.,  122  Fed.  972;  Johnston  v. 
Ttippe,  33  Fed.  530;  Ross  t>.  Parks,  93 
Ala.  IS3,  8  So.  368,  11  L.  R.  A.  148; 
Walter  G.  Reeae  Co.  p.  House,  162 
Cal.  740,  124  Pac.  442;  Marsh  t.  Lott, 
SCsL  App.  384,  97  Pac.  163;  Simpson 
1.  Sandere,  130  Ga.  265,  60  S.  £.  641; 
Hftya  «.  O'Brien,  149  lU.  403,  37  N.  E. 
73,  23  L.  R.  A.  655;  Seyfertb  v. 
Gimi  Ac  R.  Co.,  217  III.  483,  75 


N.  B,  522;  Adams  o.  Peabody  Coal  Co., 
230  Ul.  469,  82  N.  E.  645;  Souffnun  f. 
MacDonald,  27  Ind.  289;  Herrman  p. 
Babcock,  103  Ind.  461,  3  N.  E.  142; 
Tliompaou  v.  Reid,  3 1  Ky.  L.  Rep.  170, 
101  S.  W.  964;  Gustin  o.  Union  School 
District,  94  Mich.  502,  54  N.  W.  156, 
34  Am.  St.  Rep.  361;  Cameron  d. 
Shumway,  149  Mich,  634,  113  N.  W. 
287;  Smith  v.  Cauthen,  98  Miss.  748, 
54  So.  844;  Hawnlty  o.  Wairen,  18 
N.  J.  Eq.  124,  90  Am.  Dec.  613;  New 
En^and  Box  Co.  v.  Prentiss,  75  N.  H. 
246,  72  Atl.  S26;  Fuller  «.  Artman,  69 
Hun,  546,  24  N.  Y.  Supp.  13;  Winders 
V.  Kenan,  161  N.  C.  628,  77  S.  E.  687; 
House  D.  Jackson,  24  Ore.  89,  32  Pac. 
1027;  Bradford  n.  Foster,  87  Tenn.  4, 
0  S.  W.  195;  Walker  v.  Bamberger,  17 
Dtah,  239,  54  Pac.  108;  Cummins  v. 
Beavers,  103  Va.  230,  48  S.  E.  891, 
lOe  Am.  St.  Rep.  881;  Baker  r.  Sbaw, 
68  Wash.  99,  122  Pac.  611;  Weaver  k. 
Burr,  31  W.  Va.  736,  743,  8  S.  E.  743, 
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And  80  in  jurisdictions  where  a  seal  still  has  its  early  sig- 
nificance if  the  offer  was  under  Beal."" 

Most  of  the  cases  cited  on  the  point  relate  to  options  for 
the  sale  of  land,  and  the  suggestion  is  possible  that  as  the  con- 
tract proposed  by  the  offer  in  such  a  case  would  be  specifically 
enforceable  because  it  relates  to  land  the  subsidiary  contract 
to  keep  the  offer  open  might  also  be  specifically  enforced, 
without  admitting  that  such  subsidiary  t 

3  L.  R.  A.  M;  Hbbs  t>.  Zirkle,  Sfi  W.  Vk. 
49,  46  8.  E.  701, 104  Am.  St.  Rep.  977; 
Rease  v.  Kittle,  56  W.  V&.  269,  40 
8.  E.  150;  Pyle  o.  Hendereon,  86  W.  Va. 
39, 63  S.  E.  762;  Peterson  v.  Cham,  115 
Wis.  239,  91  N.  W.  687;  Frank  v. 
Stratford-H&ndcock,  13  Wjo.  37,  77 
Fac.  134,  67  L.  R.  A.  571,  119  Am. 
8t.  Rep.  963;  Mueller  i>.  Nortmu),  116 
Wia.  468,  93  N.  W.  538.  In  Mier  v. 
Hadden,  148  Mich.  488, 495,  HI  N.  W. 
1040, 1 18  Am.  St.  Bep.  586;  Oetisnder, 
J.,  said,  "White  it  may  seem  at  first 
blush  a  lesfil  paradox  that  a  eontiact 
for  the  sole  of  land,  mutual  and  enforce- 
able, can  be  made  when  at  the  time  it 
is  claimed  to  have  been  made  one  party 
to  it  is  openly  protesting  that  he  will 
make  no  such  contract,  and  white  rea- 
sons may  be  advanced  to  support  the 
propositioa  that  the  option  holder 
should  be  in  such  a  case  remitted  to  an 
action  for  damages  for  refusal  to  hold 
the  oSer  open  for  the  stipulated  time, 
there  is  reason  and  preoedokt  for  hold- 
ing that  the  offer  to  sell,  if  paid  for, 
may  not  be  withdrawn  during  the  stip- 
ulated time,  bong,  in  law,  a  continu- 
ing offer  to  sell."  Though  such  an 
option  to  buy  land  is  a  contract,  it 
should  be  observed  it  is  a  contract  to 
buy  only  if  the  buyer  chooses  to  do  so. 
Accordingly  it  will  not  make  the  buyer 
in  any  sense  the  equitable  owner  of  the 
property  until  he  exercises  his  right  to 
buy.  Rease  v.  Kittle,  66  W.  Va.  269, 
274,  278,  49  S.  E.  160.  See  infra, 
i  936,  also  Barton  n.  Thaw,  246  Pa. 
34S,92Atl.312.  Equity  will,  however. 


specifically  enforce  his  right  to  become 
owno'  on  acceptance  of  the  option,  not 
only  a^kinst  the  ori|pnal  vendor  who 
gave  the  option,  but  also  against  one 
who  purchssea  the  land  from  thelattM* 
with  notice  of  the  option.  Tibbe  o. 
Zirkle,  55  W.  Va.  49,  46  3.  E.  701,  104 
Am.  St.  977;  Frank  v.  Stratford-Hand- 
oo<i,  13  Wyo.  37,  77  Pac.  134,  67 
L.  R.  A.  571,  US  Am.  St.  Rep.  963,  and 
equity  will  also  enjoin  a  proposed  sale 
by  the  offeror  during  the  time  when  he 
had  contracted  to  hold  the  offer  open. 
Manchester  Ship  Canal  Co.  v.  Man- 
chester Racecourse  Co.,  [1901]  2  Ch. 
D.37. 

»  Xcnoe  V.  Wickbam,  L.  R.,  2  H.  L. 
296;  WiUard  p.  Taylor,  8  Wall.  657, 
IB  L.  Ed.  601;  Hayw  v.  O'Brien,  149 
Dl.  403,  411,  37  N.  E.  73,  23  L.  R.  A. 
565;  Adams  v.  Feabody  Coal  Co.,  230 
m.  469,  82  N.  E.  645;  Mansfield  t>. 
Hodgdon,  147  Maes.  304,  307,  17 
N.  E.  544;  O'Briea  n.  Boland,  166 
Mass.  481,  44  N.  E.  602;  McMillan  «. 
Ames,  33  Minn.  257,  22  N.  W.  612; 
Barnes  v.  Rea,  219  Pa.  287, 68  Atl.  839; 
Watkins  V.  Robertson,  105  Va.  269,  54 
S.  E.  33.  But  see  Cortelyou  v.  Bama- 
dall,  236  lU.  138,  86  N.  E.  200;  AveriU 
V.  Boston,  193  Msss.  488,  80  N.  E.  583; 
Storch  v.  Duhnke,  76  Minn.  521,  79 
N.  W.  533.  In  Cortelyou  «.  Bamsdall 
and  Storch  u.  Duhnke,  the  court  aa- 
Bumed  that  because  a  voluntary  cov- 
enant will  not  be  epecifically  enforced 
(see  infra,  {  1418)  an  offer  under  seal 
might  be  revoked,  but  this  aesumptioii 
b  unwarranted. 
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ofieally  enforceable  when  the  offer  is  of  a  different  character. 
Bat  none  of  \bB  cases  take  this  distinction  and  Hiem  is  author- 
ity for  the  same  rule  in  the  ease  of  an  offer  to  sell  chattel 
property."  An  offer  or  option  made  binding  by  considerar- 
tkm  (H-  a  seal  differs  only  in  this  respect  from  other  conditional 
ccmtracte; — In  most  contracts,  even  conditional  contracts,-it  is 
the  giving  of  the  consideration,  if  the  contract  is  unilateral,  or 
the  perfonnance  of  the  promise  given  as  consideration  if  the 
contract  is  bilateral,  which  is  \he  real  price  or  equivalent  of  the 
perfmxoance  of  the  promise  by  the  other  side.  The  performance 
of  conditions,  however  essential  to  the  right  to  enforce  perform- 
ance &om  the  opposite  party,  is  not  itself  the  performance  re- 
quested in  exchange  by  that  party.  But  in  an  option  perform- 
ance of  tiie  condition  is  also  giving  the  requested  price  for  the 
performance  of  the  other  side  to  the  contract. 

An  attranpt  is  sometimes  made  to  make  offers  binding  by 
some  consideration  not  beneficial  to  the  offeror,  but  involving 
a  detriment  to  the  offeree  in  investigating  or  considering  the 
terms  of  the  offer.  In  an  early  case  "  the  plaintiff  stated  as 
the  consideration  for  a  promise  by  the  defendant  that  the 
(tferee  "agreed  to  keep  in  consideration  the  expediency" 
of  accepting  ihe  offer.  The  court  stated  that  in  the  view  taken 
by  them  of  the  case  "no  importance  is  attached  to  the  con- 
fflderatjonset  out "  in  the  plaintiff's  pleading;  and  presumably 
the  mere  mental  reflection  upon  the  desirability  of  accepting 
an  (Ma  would  be  insufficient ;  *'  but  a  promise  to  keep  an  offer 
open  in  consideration  of  an  agreement  to  examine  the  land, 
vtuch  is  the  subject-matter  of  the  offer,  and  to  investigate  t^e 
title,  is  sufficientiy  supported.'^   The  mere  fact,  however,  that 

"  ^mpeon  p.  Sandera,  130  Ga.  265,  gument  to  the  effect  that  the  proposal 

liO  S.  E.  Ml.     Bee  tdm  Walker  c.  or  offer  promised  to  be  kept  open  for  a 

BambofeT,  17  Vtab,  239,  54  Pae.  108.  certain  or  a.  reasonable  time,  the  other 

*  Boston  &  Maine  Railroad  v.  Bart-  partjr  agreeing  to  coamder  it,  itself 

kit,  3  Cuah.  224.  shows  a  consideration.     The  suggee- 

"  In  Soo;  t>.  Winter,  ISS  Mo.  App.  tions  and  illuBtrations  of  these  learned 

1S0,175S.W.  132,134,  the  court  said:  authors  in  support  of  their  criticism 

"lloi]^  both  Wharton  (section  13)  of  the  rule  are  not  looked  upon  with 

•od  Story,  in  bis  work  on  Sales  (sec-  favor.      Beojamin    on    Safes,     {  41; 

tint  127),  and  on  Contracts  (section  Weaver  n.  Burr,  31  W.  Va.  736,  755- 

tte],  materially  quaUfy  this  rule  [of  758,  8  S.  E.  743, 3  L.  R.  A.  94." 
tb»  rcTOcability  of  an  oSer ],  by  an  ai^         *•  Weaver  v.  Burr,  31  W.  Va.  736, 
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tiie  offeree  incurs  detriment  by  going  to  expense  or  trouble  in  in- 
vestigating the  c^er  is  not  sufficient  to  make  it  irrevocable  since 
the  detrimait  incurred  was  not  requested  by  the  offeror  in  return 
for  a  promise  on  his  part.**  An  attempt  is  sometimes  made  to 
prevent  the  revocation  of  mi  offer  by  requiring  the  offeror  to  de- 
posit money  or  a  check  at  the  time  of  making  the  offer.  It  is  evi- 
dent that  tills  cannot  make  the  offer  irrevocable  since  the  offeror 
receives  no  con^deration,  and  the  offeree  parts  with  nothing. 
But  if  the  offeror  withdraws  his  offer,  and  the  understanding  of 
the  parties  has  been  made  clear  that  the  deposit  is  to  be  forfeited 
if  the  offer  is  revoked,  the  agreed  consequence  would  follow 
tiie  revocation."  Most  of  the  decisions,  however,  in  regard 
to  this  matter  relate  to  public  contracts.  Where  tenders  are 
made  in  conformity  with  certain  statutory  requirements, 
such  statutes  may  perfectly  well  make  tenders  or  offers  ir^ 
revocable,  and  equally  clearly  may  subject  the  deposit  or 
certified  check  required  by  the  law  to  be  forfeited." 

§  62.  Termination  of  offers  by  deatb  or  insanity. 

If  the  formation  of  a  contract  required  mutual  mental  assent 
of  the  parties,  and  offer  and  acceptance  were  merely  evidence 
of  such  assent,  it  would  be  obviously  impossible  that  a  con- 
tract should  be  formed  where  either  party  to  the  transac- 
tion died  before  this  assent  was  obtiuned.  That  such  assent 
was  at  least  formerly  thoi^t  necessuy  seems  probable, 
and  as  to  death  at  least  this  theory  still  maint^os  itsdf. 

8  S.  E.  743,  3  L.  R.  A.  M.    Bee  also  ever,    payment  of   it   could  not   be 

Comstook  V.    North,   S8  Min.   764,  fitopped. 

768,  41  So.  374.  "See  Turner  v.  Fremont,  170  Fed. 

H  Comstock  V.  North,  8S  Mibb.  764,  259, 96  C.  C.  A.  455;  Robinson  c.  Board 

41  So.  374;  Brown  Bros.  Lumber  Co.  of  Education,  98  111.  App.  100;  Morgan 

V.  Preston  Mill  Co.,  83  Wash.  648,  Park  v.  Gahan,  136  lU.  515,  26  N.  E. 

145  Pm.  964.    See  also  caaes  on  Revo-  1085;  Wheaton  Building,  etc.,  Co.  e. 

cation,  supra,  H  55-60,  painm.  Boston,  204  Mms.  218,  90  N.  E.  598; 

*■  If  inatcad  of  money  an  uncertified  Davin  b.  Syracuse,  69  N.  Y.  Miae.  286, 

cheokwere  deposited,  the  offerer  need,  126  N.  Y.  Supp.  1002.    Even  though 

however,  forfeit  nothing  by  revoking  the  bid  was  made  under  a  mistake  the 

the  offer,  since  he  (Muld  stop  payment  result  is  the  same.    Baltimore  p.  Rob- 

of  the  check,  and  hia  own  promise  as  inson  Construction  Co.,  123  Md.  660, 

drawer  of  the  check  being  without  good  9 1  Atl.  682.    As  to  the  ri^t  to  maii>- 

conaideiation,  would  not  be  binding,  tain  a  bill  for  reformation  of  the  bid 

If    the    check    were   certified,    how-  aee  tr^ra,  H 1577-1679. 
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Accordingly,  it  is  generally  held  that  the  death  of  the  offerer,*' 
at  offeree  **  terminates  the  offer.  But  in  most  of  the  cases  so 
holding,  however,  it  was  not  important  to  determine  whether 
l&ck  of  notice  of  the  death  would  make  a  difiFerence. 

On  principle  under  the  modem  view  of  the  formation  of 
oontractB  which  makes  the  er^ression  of  mutual  assent  the 
determining  factor,  notice  of  the  death  should  be  required 
to  t3id  the  offer,  since  until  notice,  the  apparent  effect  of  the 
(^er  continues.  Probably  a  statute  would  be  necessary  to 
bring  this  result  about.' 

Insanity  of  either  party  would  presumably,  a  century  ago, 
have  been  treated  in  the  same  way  as  death;  but  since  the 
nuddle  ot  the  nineteentli  century  there  has  been  a  growing 


■  Diddmon  d.  Dodda,  2  Ch.  D.  4S3, 
475;  The  Palo  Alto,  2  Ware,  343, 
358;  Ftune  v.  Mutual  Life  Iiuur&Dce 
Co.,  51  Fed.  689, 2  C.  C.  A.  469;  Grand 
Lodp  r.  Famham,  70  Cal.  153,  U  Pac. 
592;  Pntt  v.  Baptist  Soc.,  93  III.  475, 
34  Am.  Rep.  187;  Beach  v.  :^nt  M. 
E  Church,  96  11.  177;  Aitken  e. 
Utt^a  Adm.,  106  Ky.  052,  51  S.  W. 
154,  90  Am.  St.  Rep.  263;  Buaher 
».  New  Yoik  L.  I.  Co.,  72  N.  H. 
561,  G8  AH.  41;  Twenty-third  St. 
Cbunh  «.  Corndl.  117  N.  Y.  601,  23 
N.  E.  177,  6  L.  R.  A.  807;  Wallace  v. 
Townwaid,  430hio  St.  637, 3  N.  £.  601; 
lUppa  c.  Jonea,  20  Pa.  260,  59  Am. 
Dec,  706;  HelfenBtein'B  Est.,  77  Pa. 
328,  IS  Am.  Rep.  449;  Foust  ■>.  Board 
(f  Publication,  8  Lea,  562.  See  also 
Joidui  V.  Dobbins,  122  Maai.  168,'  23 
Am.  Rep.  305;  Browne  v.  McDonald, 
129  Mas.  66.  This  ruk  is  the  same 
in  tte  dyil  bw.  Valfiry,  Contrats  par 
OanaixnMlaiMe,  {204;  Windschdd, 
Puidekt«nK«ht,  {307  (2);  The  BOf- 
flKfidies  Gesetibudi,  bowerer,  has 
ilMnged  the  rule  in  Cknnany.  It  pro- 
Tide^  1 153,  "A  contract  is  not  pre- 
Ttnted  from  coming  into  existence  by 
tix  death  or  incapacity  of  the  offeror 
before  ttcceptaace,  unless  the  offeror 
Im  expreated  a  oontraiy  intention." 

"/nfvQKBhire  Banking  Co.,  32  Ch. 


D.  301;  Suth^land  v.  Parkins,  72 
III.  338;  Mactiar  p.  Frith, «  Wend.  103, 
21  Am.  Deo.  262;  Newton  v.  Newton, 
11  R.  I.  390,  23  Am.  Dec.  476. 

'  Notice  was  held  unnecessary  in 
Aitken  t>.  Lang's  Adm,,  106  Ky.  6^, 
51 S.  W.  154 ;  Illinoia  Roo&ng,  etc.,  Co. 
p.  Gorton,  19  Pa.  Co.  Ct.  124;  Wallace 
0.  Townaend,  43  Oh.  St.  537,  3  N.  E. 
601,  54  Am.  Rep.  829;  Michigan  Stal« 
Bank  v.  Leavenworth  Estate,  28  Vt. 
209.  See  also  cases  cit«d  in  previous 
notes,  in  this  section,  and  in  regard 
to  agenlfl,  infra,  {  279.  But  in  Brad- 
bury G.  Morgan,  1  H.  &  C.  249,  250, 
255,  Bramwell,  B.,  sud  (the  words, 
however,  not  being  necessary  to  the 
decision  of  the  case):  "If  the  guarantee 
had  been  in  these  t«nns: — 'I  request 
you  to  deliver  to  A,  to-morrow  morning 
gooHJB  of  the  value  of  501.,  and  in  con- 
sideration of  your  so  doing  I  will  pay 
you,'  and  before  the  morning  the  guar- 
antor died,  but  the  goods  were  duly 
delivered;  I  can  see  no  resaon  why  the 
penonal  representative  of  the  guaran- 
tor should  not  be  liable."  And  see 
Garrett  v.  Trabue,  Davis  &  Co.,  82 
Ala.  227,  3  So.  149;  Davis  v.  Davis, 
93  Ala.  173,  9  So.  736,  where  an 
agent's  authority  was  held  not  revoked 
until  after  notice  of  bis  principal's 
death. 
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recogoltion  of  the  capacity  of  insane  persons  to  make  contracts, 
at  least  under  some  circumstances,'  based  on  the  apparent 
effect  of  the  insane  person's  conduct  and  on  the  ignorance  of 
any  impropriety  in  the  transaction  by  the  other  party.  There 
can  be  no  doubt  that  known  insanity  on  the  part  of  either 
offerer  or  offeree  would  terminate  an  offer.*  But  if  the  in- 
sanity were  unknown  the  question  would  depend  on  whether 
the  legal  incapacity  of  an  insane  person  to  contract  is  com- 
plete.* 

§  63.  EKect  of  delay  in  the  deliveiy  of  the  ofFer. 

It  occasionly  happens  that  an  offer  is  not  delivered  to  ihe 
offeree  until  a  later  time  than  might  have  been  expected  by 
the  offeror.  The  delay  may  even  be  so  great  that  at  the  time 
the  offer  is  first  dehvered  to  the  offeree,  more  than  a  reason- 
able time  for  the  acceptance  of  the  offer  would  already  have 
elapsed,  had  the  offer  been  promptly  delivered.  If  the  offer 
contains  on  its  face  a  limitation  of  the  right  to  accept  to  a 
specific  day  or  hour,  it  is  clear  that  if  this  day  or  hour  has 
passed  no  effectual  acceptance  can  be  made.  The  offer  may, 
however,  merely  direct  that  the  acceptance  must  be  returned 
by  return  m^  or  in  course  of  post;  or,  may  contain  no  express 
provision  as  to  the  time  of  acceptance.  In  such  a  case,  if 
the  acceptance  is  dispatched  by  a  return  mail,  or  in  course 
of  post,  or  within  a  reasonable  time  after  the  receipt  of  the  offer, 
a  contract  will  be  formed,  provided  the  offeree  was  not  aware 
of  the  delay  in  the  delivery  of  the  offer.* 

If,  howev^,  the  offeree  knew,  or  ought  to  know  that  the 

■  See  infra,  \  2fi4.  take  of  the  offeror,   the  acceptanoe 

■  Beach  d.  First  M.  E.  Church,  06  must  be  taken  as  received  in  course  of 
Ql.  177.  poet.    Chesebrough  v.  Western  Union 

*  See  infra,  U  250-2H.  Tel.  Co.,  135  N.  Y.  Supp.  583,  76  N.  Y, 

•  Adams  a.  Lindsell,  1  B.  ft  Aid.  6S1.  Misc.  616.  In  this  case  a  telegraphic 
In  this  case  an  offer  was  miadirected  offer  was  delayed,  by  fault  of  the  tele- 
and,  consequently,  arrived  e.  day  or  graph  company,  for  an  hour.  The 
two  later  than  if  correctly  addremed.  ooneequenoe  of  this  short  delay  waa 
The  offer  required  an  answer  in  course  that  when  a  tel^raphic  acceptance, 
of  post,  and  the  offeree  promptly,  on  promptly  sent,  was  received  by  the  of- 
receipt  of  the  offer,  accepted  it.  The  feror  (a  coffee  broker)  the  coffee  ex- 
court  held  that  as  the  delay  in  the  ac-  change  had  closed.  It  waa  held  that 
cq>tanoe  arose  entirely  from  the  mis-  a  contract  bad  been  formed. 
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offer  had  been  delayed,  he  should  not  be  allowed  to  take 
advantage  of  the  error,  even  thoi^  it  was  due  to  the  neg- 
Ggenoe  of  the  ofiferor;  and  if  when  the  (^er  is  received  it  is 
imposfflble  to  dispatch  an  acceptance  within  the  time  that 
would  have  been  allowed  had  the  o£fer  been  pronqitly  re- 
odved,  no  contract  can  be  formed.' 

*  Tbou^  no   case  inTolving  Uwm  plin  o.  James,  16  C3t.  D.  21S;  Ger- 

predae  [acta  have  been  found,  the  text  main  n^t  Co.  r.  Western  Union  Td. 

■  nq>ported  by  dedoionB  holding  that  Co.,  137  CaL  698,  70  Pao.  658,  6B 

in  aojr  case  wtttat  an  obvious  mistake  L.  R.  A.  576;  Ciuuiingbam  Mfg.  Co. 

Ins  been  made  in  the  terms  of  an  offer,  o.  Sotograph  Co.,  30  Dist.  C.  App. 

tbeaeoeptoT  will  not  be  allowed  to  force  624;  Cenbitl  of  Geor^  Ry.  Co.  », 

a  emttract  on  the  offeror  which  the  ao-  Gortatowakf,  123  Ga.  300,  61  8.  E. 

ttplat  knew  was  not  intended.    Tam-  UQ. 
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§  M.  Necessity  of  acceptance. 

Acceptance  of  an  offer  ia  necessary  to  create  a  simple  con- 
tract, since  it  takes  two  to  make  a  bargain.  An  offer  to  con- 
tract is  a  proposal  to  exchange  a  promise  or  an  act  for  a 
specified  promise  or  act  of  anoth^,  and  obviously  requires 
the  latter's  assent  in  order  that  the  transaction  shall  be  com- 
plete. Moreover,  the  so-called  acceptance  of  the  offeree  is 
frequently  more  than  an  acceptance,  it  is  also  a  giving  of 
the  consideration'  requested  by  the  offer  by  the  same  words 
or  acts  which  indicate  assent. 

S  ftS.  Difference  between  acceptance  in  unilateral  and  bi- 
lateral contracts. 

An  oSex  for  a  unilateral  contract  generally  requires  an  act 
on  the  part  of  the  offeree  to  make  a  binding  contract.  This 
act  is  condderation  for  the  promise  contained  in  the  offer 
and  doing  it  with  intent  to  accept  without  more  will  create 
a  contract.'  But  an  expression  of  mutual  assent  is  necessary 
to  the  formation  ctf  simple  contracts  as  well  as  consideration, 
and  the  fact  that  l^e  same  act  must  also  be  a  manifestation 
of  acceptance  by  the  offeree  is  not  always  observed.  On  the 
other  band,  an  offer  for  a  bilateral  contract  requires  a  promise 
from  the  offeree  in  order  that  there  may  be  a  binding  con- 
tract.   This  promise  may  be  infrared  from  any  words  of  the 

>  See  iirfra,  i  68. 
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offeree  indicating  assent  to  the  proposed  bargain  and,  generally, 
must  be  found  by  interpretation  of  language  which  does  not 
in  terms  state  a  promise.  That  is,  the  c^eree  will  say  or  write 
"I  accept  your  proposition,"  or  words  to  that  effect,  instead 
of  saying  "I  [nromise  to  do  what  you  request."  *  So  that  in 
bilateral  contracts  the  fact  that  the  offeree's  acceptance  is 
also  a  promise,  fumiahing  the  requisite  consideration,  is  not 
always  observed. 

§  66.  tatention  to  occ^t  is  unimportant  except  as  expressed. 

It  is  not  infrequent^  said  that  the  offeree  must  intend  to 
accept.  If  fcnrmation  of  simple  contracts  depends  upon  actual 
intention,  this  is  true.  If,  however,  as  seems  to  be  the  case, 
the  formation  of  such  contracts  depends  merely  upon  ex- 
presnons  of  assent,  it  is  not  true  that  an  intenti<»i  to  accept 
is  of  any  importance  except  where  the  acts  or  words  of  the 
offeree  are  ambiguous.*  A  manifestation  of  apparent  intuition 
to  accept  is,  however,  necessary  and  no  contract  can  be  made 
without  it.  Thus,  though  an  offer  states  that  the  offeror  will 
treat  a  failure  to  reply  to  his  offer  as  an  acceptance,  no  contract 
will  ordinarily  arise  without  an  acceptance;  *  though  it  seems 
that  if  the  offeree's  dience  was  intended  as  an  acceptance, 
the  offeror  having  specified  that  as  a  satisfactory  meaits  ctf 
indicating  assent  cannot  complain  of  its  insufficiency  as  a 
manifestation." 

§  67.  An  intenti<Mi  not  to  accept  may  prevent  the  formation 
of  a  omtract,  where  words  or  acts  are  ambiguous. 

Though  if  an  offeree  of  a  bilateral  contract  should  say  "I 
accept  the  offer,"  he  would  not  thereafter  be  allowed  to  say 
that  his  words  were  not  an  acceptance  because  he  did  not 
really  intend  to  accept  the  offer,*  yet  where  an  act  is  requested 
by  the  offeror  and  performed  by  the  offeree,  it  may  be  shown 
that  the  performance  of  the  act  did  not  indicate  assent  to 

*See  ittfra,  {  9a  >CRvniiaugh  v.  D.  W.  lUnlet  Co^ 

■Seeeupnt,  {20.  229  Mue.  360;  118  N.  E.  660,  utd  sea 

'FdthouM  V.   Biodlej',    11   C.   B.  iiifra,i91a. 

(N.8.)869;FreMotto.Jaiwa,6»N.H.  •Seed^o,  {{ 94,  SB,  1635-U37. 

30S,  41  Atl.  352. 
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the  offear.  Even  though  the  oB&ee  knew  of  the  offer,  he  has 
s  ri^t,  if  he  cho(M68  to  do  the  act  requested  and  still  refuse 
to  accept  the  offer.  Thus  in  case  of  an  offer  of  reward  for  the 
finding  of  a  watch,  the  finder  may  state  that  thoi^^  he  re- 
turns the  watch,  he  does  not  accept  the  offer.  And  even  though 
he  makes  no  such  ^press  disclaim^',  it  is  still  true  that  the 
finding  and  return  of  the  watch  is  an  ambiguous  act  which 
may  mean  assent  to  the  offer,  or  which  may  mean  merely 
that  the  finder  is  sufficiently  honest  to  return  [voperty  which 
does  not  beloi%  to  him  without  desiring  a  reward.  The  act 
may  mean  ^ther  of  these  thii^.  If  in  a  particular  case  it 
indicates  assent  to  tiie  offer,  there  is  a  contract;  but  it  may 
be  evident,  when  all  the  facts  are  known,  that  the  act  did  not 
mean  assent  to  the  offer.  In  that  event  there  is  no  contract.' 
And  similarly  if  the  langu^e  in  an  offer  for  a  bilateral  contract 
is  ambiguous,  it  may  be  shown  that  what  is  apparently  an 
acceptance  in  terms  is  not  a  real  acceptance  and  no  ccmtract 
has  been  formed." 

$  68.  Acceptance  of  unilateral  contracts  where  the  offeree  is 
the  promisor,  needs  no  communication. 

It  is  often  said  that  "notice"  of  acceptance  is  necessary 
for  the  cranpletion  of  a  contract,  but  it  is  not  true  and  never 
has  been  true  as  a  general  proposition  that  where  an  offerer 
TequeatB  an  act  in  retiun  for  his  promise,  and  the  act  is  per- 
fcrmed,  that  notice  to  the  offeror  of  the  performance  is 
necessary  to  create  a  contract.*  The  performance  of  the  act 

'  In  Hewitt  v.  Andenon,  56  Cal.  476,  ine,  4  B.  dc  Ad.  621 ;  Gibbons  o.  Proctor, 

3S  Am.  R^.  66,  and  in  Vitty  o.  Eley,  64  L.  T.  (N.  S.)  594,  where  the  plaintiff 

SI  N.  Y.  App.  ^  64  N.  Y.  8upp.  3B7,  knew  of  the  offered  reward  and  in 

it  ms  bdd  th&t  in  order  for  the  plain-  eereial  oaaea  where  the  plaintiff  did 

tiff  ta  become  entitled  to  a  reward  the  not  know  of  it.    See  mtprti,  {  33. 

act  mnst  have  been  done  with  a  view  '  See  infra,  {  94. 

to  obtaining  it,  and  where  the  circum-  *  Brogden  v.  Metropolitan  Rjr.  Co., 

itaaen  cbariy  showed  another  exdu-  2App.  Caa.  666,  691;  CarlillE'.  Carbolic 

rnn  motiTe  no  reoovery  was  allowed,  Smoke  Co.,  [1892]  2  Q.  B.  484,  (1893] 

and  the  same  point  seema  involved  in  1  Q.  B.  256,  p.  262,  per  lindley,  L.  J., 

dednona  denying  recovery  of  a  reward  p.  269,  per  Bowen,  L.  J.;  Mathewson 

to  one  who  had  done  the  act  requested  n.  Fitch,  22  Gal.  86;  Perkins  v.  Hadsell, 

in  igDonnc«  of  the  offo^  reward.   See  50  111,  216;  Merchants  Building  Imp. 

wjra,  {  33.    Tia  oontiaiy  result  has  Co.  v.  Chicago  Exchange  Building  Co., 

bem  inched  in  Williams  f.  Carward-  210  LI.  26,  33,  71  N.  E.  22;  Hantm  c 
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requested  furnishes  consideration  for  the  offerer's  promise, 
and  is  also  an  overt  manifestation  of  assent.  The  general  rule 
is  that  if  the  offeror  wishes  notice  he  must  make  that  a  con- 
dition of  his  offer,  otherwise  he  must  inform  himsdf  whether 
the  act  requested  has  been  done.'" 

§  69.  Communication  may  be  necessaiy  to  acceptance  of  uni- 
lateral contracts  when  the  act  requested  is  peculiar]^ 
within  the  knowledge  of  the  promisee;  guaranties. 

Though  ordinarily  the  i^eror  in  a  imilateral  <»)ntract  can 
find  out  for  himself  whether  the  act  which  he  has  requested 
has  been  done,  in  some  cases  the  act  is  of  such  a  charact^ 
that  the  offeror  cannot  easily  determine  whether  it  has  been 
done  imlees  he  is  notified  by  the  promisee.  It  is  settled  law 
that  whenever  in  a  bilateral  contract  the  completion  of  his  pei^ 
formance  by  one  party  is  peculiarly  within  his  own  knowledge, 
a  condition  is  implied  in  fact  requiring  him  to  notify  the  other 
paxty  of  his  p^ormance,  as  a  condition  precedent  to  holding 
the  latter  liable."  A  corresponding  need  for  imphcation  arises 
in  the  case  of  an  offer  requesting  performance  peculiarly 
within  the  knowledge  of  the  offeree.  Notice  in  such  a  case, 
however,  is  not  a  necessary  element  in  the  creation  of  the 
contract.  If  this  were  true  the  offeror  might  revoke  his  offer 
after  performance  of  the  act  requested,  but  prior  to  notifica- 
tion. Such  a  result  would  be  unjust,  and  is  required  neitlier  by 
the  necessities  of  the  case  nor  the  authorities.^'  The  contract 
is  complete  on  the  performance  of  tJbe  act  but  is  subject  to 

Pike,  le  Ind.  140;  Eayden  v.  Sougw,  Pa.  486;  Fatton's  Ex.  tr.  HassiiigeT,  60 

66  Ind.  42,  26  Am.  Rep.  1;  Kelly  v.  Pa.  311;  Rof  «.  Paige,  S5  Wis.  406, 

Slope,  94  la.   316,   62  N.  W.  842;  13  N.W.  473,  42  Am.  Rep.  731. 

Springfield  v.  H&rris,  107  Maaa.  £32;  ''"If  the  pereon  making  die  offer 

First  Nat.  Bank  f .  Watkina,  164  Maas.  exjMvasly  or  impliedly  intimates  in  his 

385,  28  N.  £.  275;  Bishop  v.  Eaton,  161  oGfer  that  it  wiU  be  aufficient  to  act  on 

Maaa.  406,  37  N.  E.  665;  Niedermeyer  the  proposal  without  commumcating 

V.  Curatoia  of  Uniyenity  of  Miaaouri,  acceptance  of  it  to  himself,  performance 

61  Mo.  Ai^.  654;  Morse  v.  Bellows,  7  of  the  condition  is  a  sufGcient  accrpt- 

N.  H.  649,  28  Am.  Dec.  372;  Smith  o.  ance    without    notification."      Carlill 

Dann,  6  Hill,  544;  Todd  v.  Weber,  o.  CarboUo  Smoke  BaU  Co.,  [1893]  1  Q. 

96  N.  y.  181,  191,  47  Am.  Rep.  20;  B.  256,  269,  per  Bowen,  L.  J. 

Miller  ■>.  McKenise,  96  N.  Y.  S7G,  47  "  See  itrfra,  S  893. 

Am.  Sep.  86;  Fry  v.  Insurance  Co.,  "See  the  next  section. 
40  Ohio  St.  108;  Cooper  v.  Altimus,  92 
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a  ccmdition  subsequent  that  if  notice  of  the  performance  of 
Uk  act  is  not  ^ven  within  a  reasonable  time  by  the  promisee, 
the  promisor  is  freed  from  obligation. 

Hub  principle  has  been  applied  most  frequently  to  guaran- 
ties. Of  course  wha«  an  offer  of  guaranty  requests  as  con- 
sideration a'inromise  on  the  part  of  the  offeree,  imquestionably 
commimication  is  necessary  to  make  the  bilateral  contract  pro- 
posed; but  generally  the  guarantor  in  terms  agrees  to  guarantee 
payment  for  goods,  services  or  money  if  given  a  third  person, 
requesting  merely  the  {^ving  of  credit,  and  not  an  antecedent 
Iffomise  to  ffve  it.  The  law  concermng  the  necessity  of  notice 
of  performance  of  an  act  thus  requested  as  consideration 
for  such  an  offer  of  guaranty  is  indeed  in  much  confusion. 
hi  some  jurisdictions  the  rule  ordinarily  applicable  to  unilateral 
contract  is  held  controlling  and  no  notice  is  required."  But 
more  commonly  notice  is  held  requisite,"  though  difficult 
and  techmcal  distinctions  are  often  attempted  in  the  cases 

"Somenall  tr.  BaroBby,  Cro.  Jaa.      Nat.  Bank  o.  Wernicke,  186  Mich.  281, 


2ST;  Oile7  o.  Young,  2  H.  61.  613; 
l4«^t  V.  Writer,  fl  Bligh  (N.  S.), 
1, 19,  22-23;  Oldershaw  v.  IQng,  2  H.  A 
N.  300, 403,  617;  White  p.  Woodward, 
6  C.  B.  81{^  814,  816;  Jays,  Ltd.,  d. 
8«h,  14  T.  L.  R.  461;  MoCarroll  e. 
Bed  Diamond  Clothing  Co.,  105  Aik. 
443,  151  S.  W.  1D12;  Reese  v.  W.  T. 
Bala^  Medinl  Co.,  115  Ark.  606, 
m  a  W.  820;  nsk  p.  Stone,  6  Dak.  35; 
Cumaa  v.  Ellege,  40  Iowa,  409;  Case 
f.  Howard,  41  Iowa,  470;  Davis  Co. 
>.  Hilb,  55  Iowa,  513,  8  N.  W.  356, 
(bnt  see  Graman  Bar.  Bank  v.  Drake 
RoofingCo.,  112 la.  184, 83  N.  W.  960, 
fil  L  R.  A.  768, 84  Am.  St.  Rep.  335); 
PbOa  9.  Green,  28  Kbob.  252;  F.  W. 
Habnann  Co.  v.  KaosaB  City  See.  R. 
Co,  136  La.  825,  67  So.  806;  Hibemia 
Buk  ft  Trust  Co.  o.  Caadenne,  140 
U  060,  74  So.  267,  L.  a  A.  1917  D, 
402;  Boyd  ■>.  Snyder,  49  Md.  325; 
Booth  V.  Irving  Nat.  Exch.  Bank,  116 
Md.  668,  676  (see  also  Heyman  v. 
Dooley,  77  Md.  162,  26  AU.  117); 
Cnttmden  tr.  flake,  46  Mich.  70,  8 
N.  W.  714,  41  Am.  Rep.  146;  State 


151  N.  W.  1033  (cp.  De  Cremer  v 
Anderson,  113  Mich.  678,  71  N.  W. 
1000);  Wilcox  v.  Draper,  12  Neb.  138, 
10  N.  W.  579,  41  Am,  Rep.  763;  Kloe- 
terman  d.  Olcott,  25  Neb.  382, 41 N.  W. 
260;  Whitney  v.  Groot,  24  Wend.  81; 
Smith  V.  Dann,  6  HiU,  543;  City  Nat. 
Bank  p.  Phelps,  86  N.  Y.  484;  Nilee  Co. 
V.  Reynolds,  4  N.  Y.  App.  Dir.  24, 
38  N.  Y.  Supp.  1028;  American  Woolen 
Co.  V.  MoskowitB,  150  N.  Y.  App.  Div. 
382,  144  N.  Y.  Supp.  632;  Powers  p. 
BumoratB,  12  Oh.  St.  273  {overruling 
dietitm  in  Taylor  e.  Wetmore,  10  Ohio, 
400);  Wise  v.  MiUer,  46  Oh.  St.  388, 
14  N.  E.  218;  Maatere  v.  Boyes,  44 
Okl.  526,  145  Pac.  363;  Bright  p.  Mc- 
Knight,  1  Sneed,  168;  Yancey  v. 
Brown,  3  Sneed,  89;  Wells,  Fcogo  ft 
Co.  p.  Davis,  2  Utah,  411  (but  see 
Lester  Piano  Co.  p.  Romney,  41  Utah, 
436,  126  Pac.  325);  McNaughton  p. 
Conkling,  0^8.316. 

"Davia  v.  Wells,  104  U.  S.  159, 
26  L.  Ed.  686;  Davis  Sewing  Machine 
Co.  0.  Richards,  115  U.  8.  524,  29  L. 
Ed.  480,  6  Sup.  Ct.  173  (tf.  United 
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as  to  when  notice  of  assent  is  necessary  to  hold  the  guarantor 
and  when  it  is  not.  Decisions  holding  notice  requisite  often 
fail  to  distinguish  the  reason  for  the  necessity  in  such  a  case 
from  that  requiring  acceptance  of  an  offer  of  a  bilateral  con- 
tract.^' It  is  of  course  possible  to  have  a  promise  to  guarantee 


States  &c.  Co.  o.  lUefler,  239  U.  S.  17, 
60  L.  Ed.  121,  36  Sup.  Ct.  12;  Barnes 
Cycle  Co.  v.  Reed,  84  Fed.  603,  91 
Fed.  481,  33  C.  C.  A.  646;  C&huzac  v. 
Samini,  29  Ala.  288;  (cp.  Shows  v. 
Steins,  175  A1&.  363,  57  So.  700); 
McCollum  D.  Cuahing,  22  Ark.  540; 
(cp.  McCanoll  v.  Red  Diamond  Clotli- 
ing  Co.,  105  Ark.  443,  ISl  S.  W.  1012); 
Falls  City  Conat.  Co.  v.  Boardnmn,  111 
Ark.  415,  163  B.  W.  1134;  Henderaoa 
V.  Reilly,  1  McArth.  25;  Craft  u.  Isham, 
13  Conn.  28;  Fannere'  Bank  e.  Tatnall, 
7  BoUBt.  287;  Claflin  v.  Briant,  58 
Ga.  414;  Meyo-  v.  Ruhatadt,  66  Bl. 
App.  346  (cp.  Ptewed  Radiator  Co.  v. 
Hu^eB,  155  III.  App.  80),  State  Bank 
V.  King,  244  Pa.  29,  90  Atk.  453;  Mil- 
roy  V.  Quinn,  69  Ind.  406,  35  Am.  Sep. 
227;  Haaaelman  c.  Japanese  Co.,  2 
Ind.  App.  180,  27  N.  E.  318,  28  N.  E. 
207  <q).  Kline  v.  Raymond,  70  Ind. 
271);  Snyder  o.  CUck,  112  Ind.  293, 
13  N.  E.  581;  Nading  o.  McGK^or,  121 
Ind.  466,  23  N.  E.  283,  6  L.  R.  A.  686; 
Lowe  t>.  Beckwith,  14  B.  Mon.  184, 
fiS  Am.  Dec.  669;  Eaton  v.  Harris,  19 
Ky.  L.  Rep.  1236,  43  S.  W.  199  (cp. 
J.  R.  Watkins  Medical  Co.  v.  Brand, 
143  Ky.  468,  136  S.  W.  867);  Bank  of 
Illinois  V.  Sloo,  16  Ia.  539, 35  Am.  Dec. 
223;  Menard  v.  Scudder,  7  La.  Ann. 
386,  36  Am.  Deo.  610;  I^chman  v. 
Block,  47  La.  Ann.  505,  17  So.  153, 
28  L.  R.  A.  255;  American  Agricul- 
tural Cbem.  Co.  tr.  Elbworth,  109 
Me.  105,  83  Atl.  546;  Bishop  v.  Eaton, 
161  Maaa.  496,  37  N.  E.  665,  42  Am. 
St.  It«p.  437;  Bascom  r.  Smith,  164 
Mbcb.  61,  41  N.  E.  130;  Cumberland 
Glaae  Mfg.  Co.  v.  Wheaton,  208  Mass. 
425,  431,  94  N.  E.  803;  Black  f.  Gra- 
bon,  216  Maaa.  516,  101  N.  E.  346  (<;/. 


StauSer  v  Koch,  225  Masa.  525,  114 
N.  E.  760);  Winnk>ago  Mills  v.  T»Tia, 
66  Minn.  480,  58  N.  W.  36;  Straight  r. 
Wi^t,  60  Minn.  515,  63  N.  W.  105; 
Tayk>r  v.  Shouse,  73  Mo.  361;  Mitchefl 
o.  Railton,  45  Mo.  App.  273;  Tolman 
Co.  V.  Means,  52  Mo.  App.  385;  Ajnm- 
can  Nat.  Bank  v.  Pillman,  176  Mo. 
App.  430, 158  S.  W.  433;  Ellia  o.  Jones, 
70  Miea.  60,  11  So.  566;  McDougal  v. 
Calef,  34  N.  H.  534  (but  see  Bank  lit 
Newberry  i>.  Sinclair,  60  N.  H.  100, 
49  Am.  Rep.  307);  Shewdl  n.  Knox,  1 
Dev.  (N.  C.)  404;  Rotbchild  n.  Lomax, 
75  Or.  396,  146  Pac.  479;  Patterson  v. 
Reed,  7  W.  &  S.  144;  Coe  v.  Buehler, 
1 10  Pa.  366, 6  Atl.  20;  Evana  0.  McCop- 
mick,  167  Pa.  247,  31  Atl.  563;  Kiiyt 
V.  Batterson,  13  R.  1. 117,  43  Am.  Rep. 
13;  Wardlaw  e.  Hairiaon,  11  Rich.  626; 
Duncan  v.  Heller,  13  S.  C.  94;  Smith  o. 
Kimble,  31  S.  Dak.  18,  139  N.  W.  348; 
Deeiing  v.  Mortell,  21  S.  Dak.  159, 
110  N.  W.  86,  16  L.  R.  A.  (N.  S.)  352; 
Mayfield  ».  Wheeler,  37  Tex.  256; 
Wilkina  v.  Carter,  84  Tex.  438,  19 
S.  W.  997;  Carter  v.  Wilkina  (Tex.  Cir. 
App.),  29  S.  W.  1102  (cp.  Danner  v. 
Walker-Smith  Co.  (Tex.  Civ.  App.), 
154  S.  W.  295;  Lester  Piano  Co.  t>. 
Romney,  41  Utah,  436,  126  Pac.  325; 
Train  v.  Jones,  11  Vt.  444;  Noyea  v. 
Nichols,  28  Vt.  189.  The  authorities 
are  collected  and  their  effect  stated  in 
16  L.  R.  A.  (N.  S.)  353.  Where  the 
guarantor's  promise  is  under  seal,  no 
notice  was  held  necessary  in  United 
States  Ac.  Co.  v.  Riefler,  239  U.  S.  17, 
60  L.  Ed.  121, 36  Sup.  Ct.  12;  Hartford- 
Aetna  Nat.  Bank  V.  Anderson,  92  Conn. 


643, 


13  Atl.  S 


"  See  Davis  d.  Wdla  Fargo  &  Co^ 
101 U.  S.  159,  26  L.  Ed.  086,  where  tbe 
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offered  in  exchange  for  a  promise  to  perform  some  act,  but 
as  has  been  said  the  cases  where  the  question  of  notice  has 
arisen,  and  cases  of  guarantees  generally,  present  the  case  of 
requested  performances,  not  requested  promises. 

§  69a.  True  reason  for  requiring  notice  of  acceptance  of 
guaranty. 

If  a  bilateral  contract  were  requested  it  woiild  follow  not 
(mly  tiiat  notice  of  acceptance  would  be  necessary  to  bind 
the  guarantor,  but  also  ih&t  after  such  notice,  the  person 
goaranteed  would  be  bound  to  enter  into  the  truisaction  to 
which  the  guarantee  related.  A  more  accurate  explanation 
of  the  rule  requiring  notice  is  given  in  a  Massachusetts  case. 
"Ordinarily  there  is  no  occasion  to  notify  the  offeror  of  the 
acceptance  of  such  an  offer,  for  the  doing  of  the  act  is  a  sufficient 
acceptance,  and  the  promisor  knows  that  he  is  bound  when 
he  sees  that  action  has  been  taken  on  the  faith  of  his  offer. 
But  if  the  act  is  of  such  a  kind  that  knowledge  of  it  will  not 
qulddy  come  to  the  promisor,  the  [vomisee  is  boimd  to  give 
turn  notice  of  his  acceptance  within  a  reasonable  time  after 
d<nng  that  which  constitutes  the  acceptance.  In  such  a  case 
it  is  implied  in  the  offer  that,  to  complete  the  contract,  notice 
ahaQ  be  given  with  due  diligence,  so  that  the  promisor  may 

aamt  tteMed  the  neoeMity  of  notice  La.  Aim.  505,  17  So.  153,  28  L.  R.  A. 

M  depending  on  the  nature  Emd  defini-  255;  Howe  v.   Nickels,  22  Me.   175; 

tmc^ftOHitract.    "InsomeioBtancea  Winnebago  Mills  v.  TraviB,  56  Minn, 

it  hu  been  ti«ated  m  a  rule,  inhering  480,  68  N.  W.  36;  Mitchell  v.  Railton, 

in  the  very  nature  uid  definition  of  45  Mo.  App.  273;  Kellogg  v.  Stockton, 

e?erj  eontnct,  which  requires  the  as-  29  Fa.  460;  Deering  n.  Mortdil,  21  S. 

KDtof  a  paitr  to  whom  a  proposal  ia  Dak.  159,  110  N.  W.  86,  16  L.  B.  A. 

mule  to  be  d^ufied  to  the  party  mak-  (N.  S.)  352;  Wilkins  d.  Carter,  84  Tex. 

ing  it,  in  order  to  conatituta  a  binding  438, 19  S.  W.  997.    This  misconception 

pnBDiae,"  and  see  similar  eipressiona  in  ie  at  the  bottom  of  the  rule  stated  in 

D«Tia8ewingMachineCo.  IT.  Richards,  Cal.  Civ.  Code,  {2796:  "A  mere  offer 

m  D.  S.  524,  29  L.  Ed.  480,  6  S.  Ct.  to  guarantee  is  not  binding  until  no- 

173  (but  see  United  States  Ac.  Co.  tice  of  its  acceptance  is  communicated 

«.  Riefler,  239  V.  S.  17,  60  L.  Ed.  121,  by  the  guarantee  to  the  guarantor,  but 

3B  Sup.  Ct.  12);  Barnes  Cycle  Co.  v.  an  absolute  guaranty  is  tnnding  upon 

Heed,  84  Fed.  603  (but  eee  b.  c.  on  the  guarantor  without  notice  of  its 

Vpeal,  91  Fed.  481,  33  C.  C.  A.  046);  acceptance."    The  pronsioa  is  copied 

iiOas  t.  Lore,  33  ni.  App.  601;  in  Okl.  Rev.  L.  (1910),  j  1031.     See 

SncUoe  w.  Hohnes,  7  B.  Mon.  6,  45  Hays    v.    Smith,    (Okl.),     164    Fac 

Am.  Dec.  41;  lAdunan  v.  Block,  47  470. 
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know  that  a  contract  has  been  made.  But  where  tiie  promise 
is  in  consideration  of  an  act  to  be  done,  it  becomes  binding 
upon  the  doing  of  the  act  so  far  that  the  promise  camiot  be 
affected  by  a  subsequent  withdrawal  of  it,  if  within  a  reason- 
able time  afterward  he  notifies  the  promisor."  "  That  the 
performance  of  the  act  requested  by  the  guarantor  completes 
the  contract,  and  that  notice  if  necessary  at  all  is  necessary 
only  as  a  condition  subsequent,  is  shown  by  the  fact  that 
if  notice  is  not  ^ven  within  a  reasonable  time,  the  guarantor 
may  wuve  his  defense  and  incur  liability  by  a  subsequent 
promise  to  pay,"  or  the  necessity  of  notice  may  be  waived 
in  the  offer."  If  an  element  necessary  for  the  formation  of 
a  contract  had  been  omitted,  this  result  could  not  be  reached. 
No  subsequent  gratuitous  promise  can  vitalize  an  agreement 
which  never  became  a  contract."  Jurisdictions  which  require 
notice  of  the  acceptance  of  a  guaranty  generally  bold  that 
such  notice  must  be  given  in  case  of  a  continuing  guaranty 
within  a  reasonable  time  after  the  close  of  all  the  transactions 
imder  tiie  guaranty.^    If  an  acceptance  analogous  to  that 


u  Bishop  V.  Eaton,  161  Maaa.  496, 
4W,  37  N.  E.  665, 42  Am.  St.  Rep.  437. 
Cf.  Cumberlwid  Giaaa  Co.  o.  Wheaton, 
20S  Mam.  420,  94  N.  E.  803.  See  also 
Sjngei  Mfg.  Co.  v.  littler,  56  la.  601, 
9  N.  W.  905. 

So  in  United  St&tee  &e.  Co.  v.  Rie- 
fler,  239  U.  S.  17,  24,  Holmeg,  J.,  in 
epeakitig  of  a  contract  of  indemnity 
under  aeol  said:  "  If  [the  indemnitors] 
had  made  only  a  parol  offer  in  the  same 
tenns,  the  company  by  becoming 
surety  would  have  furnished  the  con- 
sideration that  would  have  oonverted 
the  offer  into  a  contract,  but  notice  is 
held  necessary  in  Davis  Sewing  Mach* 
ine  Co.  v.  Bicfaards,  115  U.  S.  524,  29 
L.  Ed.  480,  6  Sup.  Ct.  173." 

"  Gamage  v.  Hutchins,  23  Me.  505; 
Signourney  v.  Wetterell,  6  Mete.  663; 
Aehfordtf.  Robinson,  Sired.  114. 

u  Holmes  o.  Schwab,  141  Oa.  44, 
80  S.  E.  313;  Swisher  v.  Deering,  104 
m.  App.  672;  Valley  Nat.  Bank  b. 
Cowoie,  164  la.  421,  145  N.  W.  904; 


Hu^es  D.  Roberts,  etc.,  Shoe  Co.,  24 
Ky.  L.  Rq).  2003,  72  S.  W.  799;  Crit- 
tenden V.  rwko,  46  Mich.  70,  8  N.  W. 
714,  41  Am.  Rep.  146;  Intematdottal 
Text  Book  Co.  v.  Mabbott,  159  Wis. 
423,  150  N.  W.  429. 

"Conditions  subsequent  to  the  tsg.- 
istence  of  a.  contract  may  also  exist  in 
bilateral  oontraets,  s.  g.,  the  approval 
of  a  court  when  necessary  to  oonfirm  a 
judicial  sale,  or  of  the  Secretary  of  the 
Interior  when  neoeasary  to  confirm  & 
oantnct  with  Indians.  Crosbie  s. 
Brewer,  168  Pac  388. 

»DougIass  V.  Reynolds,  7  Pet.  113, 
8  L.  Ed.  626;  Louisvine  Mfg.  Co.  v. 
Welch,  10  How.  461,  13  L.  Ed.  497; 
Cremer  tr.  Higginson,  1  Mas.  323; 
Wildes  tr.  Savage,  1  Story,  22,  23; 
Craft  0.  Isham,  13  Conn.  2S;  Davis  S. 
M.  Co.  D.  Milia,  66  Iowa,  543,  8  N.  W. 
366;  Singer  Mfg.  Co.  s.  Littler,  56 
Iowa,  601,  9  N.  W.  90S;  German  Sav. 
Bank  v.  Drake  Boofii^  Co.,  112  la. 
184,  192,  83  N.  W.  960,  61  L.  B.  A. 
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in  bilateral  contracts  were  required,  the  proper  time  for  it 
would  be  at  the  outset  of  the  transactions  under  the  guaranty, 
not  at  thdr  close. 

Again,  an  exception  to  the  rule  discharging  the  guarantor 
for  lack  of  notice  is  made  when  it  appears  that  the  guarantor 
has  not  been  injured  by  the  delay  in  ^ving  notice.**  If  notice 
were  in  truth  a  requisite  for  the  formation  of  the  contract, 
the  fact  that  the  lack  of  notice  worked  no  injiuy,  would  be 
immateiiaL 

§  69b.  Notke  of  allotment  of  shares. 

It  has  been  sugested  "  that  the  principle  under  consider^- 
tiaa  is  also  applicable  to  cases  where  shares  are  allotted  in 
a  new  company  on  application  by  m^  It  has  been  held 
tiiat  the  ^plicant  is  bound  on  notice  of  the  allotment  beii^ 
Duuled  to  him.'*  And  the  sugestion  made  is  that  the  contract 
oeated  is  unilateral  and  is  completed  by  the  allotment  of 
the  sharee;  the  subsequent  notice  of  allotment  beii^  a  notifica- 
tion that  the  act  requested  by  the  applicant,  namely,  the 
aUotment  of  shares,  has  been  complied  with.  If  it  is  true  that 
the  allotmeat  actually  makes  tbe  applicant  a  shareholder, 
Has  reasoning  is  sound.  If,  however,  the  allotment  is  merely 
a  vote  that  the  applicant  shall  become  a  shareholder  in  the 
future  the  notice  of  allotment  is  in  effect  a  promise  that  the 
qtplicant  shall  later  become  a  shareholder.  Apparently  t^e 
latter  is  the  true  construction  of  the  transaction.  The  allot- 
ment docs  not  seem  of  itself  to  make  the  applicant  a  share- 

7fiB,  84  Am.  St.  Rep.  335;  Howe  v.  *>  Louisville   Manufacturing  Co.  v. 

Hiekd^  22  M&  17S;  Baboock  v.  Bry-  Welch,  10  How.  461,  13  L.  Ed.  497; 

ut,  12  PiclL   133;  Courtis  p.   Den-  Gennitn  Say.  B&nk  v.  Drake  Roofing 

Bi^  7  Met.  610;  Clark  v.  Renungtoo,  Co.,  112  la.  184,  192,  83  N.  W.  960; 

II  U«t  361;  Paige  c.  Parker,  8  Gray,  I^ohman  v.  Block,  4?  La.  Ann.  505, 

211;  Whtting  ■>.  Stacey,  16  Gray,  Z70  17  So.  153,  2S  L.  R.  A.  255;  Farmers', 

((p.  lABoeUes  V.  Clark,  204  Man.  362,  etc..  Bank  v.  Kercheval,  2  Mich.  504, 

go  N.  E.  S75);  Montgomery  v.  Kel-  613;  Beebe  v.  Dudley,  26  N.  H.  249, 

kn,  43  Mifli.  486;  Bedw  v.  Dudley,  69  Am.  Dec.  341. 

2B  N.  H.  2Vt;  Bay  v.  Hiompeon,  1  »  Langdell,  Summary  of  Contracts, 

Vtaa.  SSL  S  6. 

Bat  see  eanba,  Cahuiac  v.  Samini,  "  Hwris'a  Cam,  L.  R.  7  <^.  587; 

39  Ala.  288;  Lows  v.  Beckwitb,  14  B.  Household   Fire   Ins.   Co.  p.   Grant, 

Una.  18^  fiS  Am.  Deo.  669.  L.  R.  4  Exch.  D.  216. 
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holdo-,  at  ai^  rate  under  the  English  law ;  and  in  "  the  English 
decisions  the  contract  created  is  unquestionably  treated  as 
a  bilateral  contract." 


§  70.  Acceptance  in  bflateral  contracts  requires  commonica- 
tion. 

As  has  been  seen  the  acceptance  of  a  bilateral  contract 
is  not  only  an  expression  of  assent  to  tbe  proposition  but 
is  a  giving  of  the  counter  promise  requested.  To  complete 
a  contract,  the  o£EeroT  must  always  be  given  what  he  requests 
as  the  return  for  his  promise  and  in  an  offer  for  a  bilateral 
contract  he  requests  either  a  promise  in  fact  or  an  obligation 
in  law,^  In  order  to  complete  a  bilateral  contract,  therefore, 
on  the  former  supposition  the  offeree  must  make  a  promise 
to  the  offeror  and  a  promise  is  something  which  from  its  very 
nature  involves  if  not  communication,  at  least  attempted 
communication.  If  an  obligation  in  law  is  requested,  the 
same  thing  will  generally  be  true,  since  contractual  obligations 
in  law  are  imposed  as  a  rule  only  when  promises  in  fact  are 
made.*^    An  exceptional  case,  however,  may  be  supposed 


"  Lindley'B  Law  of  Companiee  (5th 
ed.),  13,  43,  760;  Thring-s  Iaw  of 
Companiee,  Chap.  2. 

"  In  the  opinions  in  the  cases  cited, 
supra,  no  distinction  is  drawn  between 
allotment  cases  and  ordioaiy  contracta 
by  correepondence.  The  deduon  of 
Household  Fire  Ina.  Co.  e.  Grant,  4 
£xch.  D.  216,  is  unirersaUy  regarded 
as  the  leading  authority  on  the  coni> 
pletion  of  ordinary  contracta  by  Dor- 
respondence  which  are  of  course  bilat- 
eral contracts.  Moreover,  in  Re  Lon- 
don &.  Northern  Bank,  Ltd.,  [1900]  1 
Ch.  220,  the  court  held  effectual  a  rev- 
ocation received  between  the  allotment 
and  the  mailing  of  notice  of  allotment. 
This  necessarily  decides  such  a  con- 
tract to  be  bilateral.  The  decision  is 
criticised  in  13  Harv,  L.  Rev.  519,  but, 
for  the  reasons  given  in  the  text,  seems 

"  See  iitjra,  {  103. 


"  It  is  suffident  authority  for  this 
statement  to  refer  to  the  cases  of  con- 
tracta by  correspondence.  Infra,  \  75; 
see  also  supra,  J  24.  Thaie  deciaiona 
on  contracts  by  correepondenoe,  a»- 
eume  or  decide  that  it  is  necessary  at 
least  that  a  properly  addressed  accept- 
ance shall  be  started  towards  the  of- 
fraor.  The  early  case  of  Hallock  u, 
CommerdaJ  Ins.  Co.,  26  N.  J.  L.  (2 
Dutch,)  268,  did  indeed  hold  that  any 
overt  act  by  the  ofFeree  manlfeBUng 
assent  was  sufficient  whether  it  came 
to  the  offeror's  knowledge  and  appar- 
ently whether  it  was  intended  to  come 
to  the  offeror's  knowledge  or  not,  but 
this  decision  certainly  goes  too  far. 

In  Emerson  v.  Stevens  Grocer  Co., 
95  Ark.  421,  130  S.  W.  641,  105  Ark. 
675,  151  S.  W.  1003,  one  who  had  ot- 
tered to  buy  goods  sent  the  seller  a 
check  as  part  payment  of  the  price. 
The  court  held  tlMt  acceptance  of  Uw 
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where  the  ofFeror  expresses  himself  as  satisfied  with  some 
method  of  acceptance  which  would  not  necessarily  involve 
even  an  attempt  at  communication.  Where  the  offeror  has 
thus  manifested  his  satisfaction  with  a  method  which  the 
acceptor  thereupon  adopts,  it  is  probable  that  the  law  would 
mpoee  upon  both  puties  the  obligations  which  they  ex- 
pected. *• 

S  71.  Acceptance  in  unilateral  contracts  where  the  offeree  is 
the  promisor,  requires  cemmuoication. 

Almost  invariably  when  a  unilateral  contract  is  fonned 
Ihe  offeror  is  the  promisor,  and  the  person  who  performs  the 
completed  act  is  the  offeree.  It  is  possible,  however,  where 
the  act  involved  is  the  transfer  of  title  to  personal  propoiy, 
which  may  take  place  whenever  the  parties  have  agreed  that 


(hedc  upon  the  tenaa  and  ip  assent  to 
the  bnycr's  proposal  would  amount  to 
■■  acMptaoce  of  the  contract,  binding 
the  edkr  (o  deliw  the  goods  aa  re- 
qoiated.  Hoe  it  is  to  be  observed  that 
the  Bdler's  retention  or  cashing  of  the 
dwck  is  aometlung  which  would  neo- 
emuify  oome  tn  the  buyo'e  knowledge, 
thioti^  it  is  by  no  means  certain  that 
the  coart  deoned  tins  circumstcknoe 
natensL  It  is  hard,  however,  to  ad- 
mit  the  oorrectnen  of  the  court's  ruling 
Uai  retention  of  the  check  would  or 
mild  not  be  an  acceptance  (and  there- 
fme  in  effect  a  jmiinise)  according  to 
the  buyo's  ondiaclosed  intent  whui 
he  retained  it. 

h)  MendeU  ■>.  Willyoung,  43  N.  Y. 
Uitc.  210,  85  N.  Y.  Supp.  647,  and  in 
PortB.  Frank,  75  N.  Y.  Misc.  130, 132 
N.  Y.  Supp.  S07,  the  court  held  that 
■D  ordtr  for  a  series  of  advertisements 
beaune  a  complete  bilateral  contract 
liter  the  pablicatioD  id  the  advertise- 
ncnt  ms  b^:un.  In  the  earlier  of 
thcwiMee  it  sf^iesred  that  the  pubhca- 
tiin  amtaining  the  advertisement  was 
fBt  i^ubrly  to  the  defendant.  This 
*mld  f^ply  tbe  neceesaiy  communi- 


cation. In  the  second  case  it  did  not 
appear  that  tbe  publication  had  been 
sent  to  the  defendant,  but  perhaps 
publication  in  a  paper  which  may  be 
easily  obtained  may  be,  if  the  parties 
expressly  or  oompUediy  aesent  thereto, 
a  sufficient  means  of  communication 
between  them. 

"  In  Household  Ins.  Co.  v.  Grant, 
4  Ex.  Div.  216,  Bramwell,  L.  J.,  said: 
"If  there  is  a  difference  where  the  ac- 
ceptance is  by  a  letter  sent  through  the 
post  which  does  not  reach  tbe  offeror, 
it  must  be  by  virtue  of  some  general 
rule  or  some  particular  agreeanent  of 
the  parties.  As,  for  instance,  there 
might  be  an  agreement  that  tbe  ac- 
ceptance of  tbe  proposal  may  be  by 
sending  the  article  offered  by  the  pro- 
poser to  be  bought,  or  *"'"g'"e  out  a 
flag  or  sign  to  be  seen  by  the  offerer  as 
he  goes  by,  or  leaving  a  letter  at  a  cer- 
tain place,  or  any  other  agreed  mode; 
and  in  the  same  way  there  might  be  an 
agreement  that  dropping  a  letter  in  a 
post  pillar  box  or  other  place  of  recep- 
tion should  suffice."  See  also  Brc^- 
den  V.  Metropolitan  Ry.  Co.,  2  A.  C. 
666,  691. 
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it  shall,  fat  the  offeror  to  be  the  aotor  and  promisee,  and 
for  the  offeree  to  be  the  promisor.**  In  this  kind  of  unilateral 
contract  since  the  offer  requests  a  promise,  it  is  necessary  that 
the  acceptance  should  be  communicated  or  that  somethii^ 
which  tiie  law  regards  an  equivalent  to  communication  shall 
be  made.  The  offer  is  like  that  of  a  bilateral  ccmtx'act  in  respect 
to  the  thing  which  it  requests  to  be  ^ven. 

The  situation  supposed  at  the  end  of  the  precedii^  section 
(where  a  method  of  manifestii^  a  promise  is  requested  which 
does  not  involve  communioation)  is  more  likely  to  occur  in 
imilateral  contracts  of  the  kind  under  consideration  than 
in  a  bilateral  contract;  thus,  the  offeror  may  send  goods  with 
a  letter  stating  the  price  and  requesting  no  manifestation  of 
acceptance  from  the  offeree  except  that  he  shall  take  the  goods 
and  use  ihem.  If  he  does,  there  can  be  no  doubt  that  though 
his  use  of  the  goods  involves  no  attempt  at  communication 
with  the  offeror,  a  debt  arises.  It  may  be  objected  that  though 
there  ia  a  sale  and  a  debt  in  such  a  case,  there  is  no  promise 
by  the  buyer  and,  therefore,  properly  speaking  no  contract; 
but  it  seems  hard  to  believe  that  the  law  would  not  impose 
on  the  acceptor  in  such  a  case  any  obligation  which  the  offeror 
requested  and  which  the  acceptor  must  be  supposed  to  have 
intended  to  assume;  and  unless  the  acceptor  can  be  held 
liable  on  a  contract  if  what  is  requested  by  the  offeror  is  a 
liability  not  enforceable  as  a  debt,  the  offeror  would  be  with- 
put  remedy.  Let  it  be  supposed  that  bills  of  lading  are  srait 
with  the  statement  that  the  offeree  may  take  them  if  be  is 
willing  to  accept  bills  of  exchange  to  be  drawn  against  them. 
It  can  hardly  be  supposed  that  a  court  would  not  hold  the 
acceptor  bound  to  honor  the  bills  of  exchange  if  he  took  t^e 
bills  of  lading.  So  it  is  generally  held,  that  where  a  check 
is  sent  by  one  who  owes  an  unUquidated  or  disputed  claim 
on  the  condition  that  the  check  if  accepted  shall  be  full 
satisfaction,  it  operates  as  such  if  accepted.^  This  can  only 
be  on  the  theory  that  an  accord  and  satisfaction,  which  is 
a  contractual  agreement  has  taken  place.'^ 

*•  See  mpra,  }  26.  Co.,  95  Ark.  421,  130  S.  W.  Ml,  105 

M  See  irrfra,  {  1854.  Ark.  576,  151 S.  W.  1003,  stated  svpra, 

••Bee  Emenon  v.   Stevens  Grocer      n.  27, 
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S  72.  Acceptance  must  tie  unequivocal. 

An  acceptance  must  be  positive  and  unambiguous.  This 
requirement  is  often  treated  as  identical  with  the  require- 
msat  dealt  with  in  the  following  sections  that  an  acceptance 
must  not  change,  add  to  or  qualify  l^e  terms  of  the  offer, 
and  such  changes  or  qualifications  undoubtedly  prevoit  an 
acceptance  from  being  positive  and  unequivoc^;  but  even 
thou^  no  change  in  the  offer  is  su^ested  in  the  reply  of  the 
<^eree,  it  nev^theless  may  not  so  clearly  indicate  assent 
to  the  offer  as  to  create  a  contract.  Thus  a  reply  to  an  offer 
to  lease  premises  in  the  foIlowiDg  terms,  was  held  not  to  make 
a  binding  contract: — "I  have  decided  on  taking  No.  22  Bel- 
grade Road,  and  have  spoken  to  my  agent  Mr.  C,  who  wiU 
arrange  matters  with  you."  **  Bo  a  telegram  to  a  bidder  for 
public  work,  "You  are  low  bidder.  Come  on  .morning  train."  " 
So  the  following  reply  to  an  offer  to  sell  ooal  "telegram  re- 
ceived. You  can  consider  the  coal  sold.  Will  be  in  Cleve- 
land and  arrange  particulars  next  week."  **  Likewise  a  reply 
to  an  (^er  to  sell  land,  "Have  twice  attempted  the  tender 
of  the  first  payment  of  $500  upon  the  agreement  made  be- 
tween us  on  the  7th  of  December  last.  I  will  meet  you,  etc., 
when  I  shall  be  ready  to  make  tender  of  the  money  and  execute 
the  proper  ^reements  thereupon,"  is  insufficient."  An 
acknowledgment  of  an  order  which  stated  that  the  order  will 
receive  best  attention,  or  prompt  attention,  has  also  been 
held  not  an  acceptance,  since  it  impUes  no  promise  to  comply 
with  the  terms  of  the  order.**  But  if  there  has  once  been  un- 
equivocal acceptance  the  contract  is  complete  and  its  binding 

"Stanly  p.  Dowdeevell,  L.  R.  10  Co.,  11  Ind.  App.  31S,  39  N.  E.  40; 

C.  P.   102.  Krunt  i;.  Chamberlain,  57  Neb.  220, 

"Cedai    Rapida    Lumber    Co.    ■>.  77  N.  W.  066;  Tburber  o.  Smith,  25 

SUmt,  126  la.  332,  105  N.  W.  665,  R.  I.  60,  54  Atl.  760. 

4  L.  R.  A.  (N.  S.)  177.  "  Manier  v.  Appling,  112  Ala.  663, 20 

M  Uartiii  r.  Northweetem  Fuel  Co.,  So.  078;  Courtney  Shoe  Co.  p.  Curd, 

22  Fed.  566.  42  Ky.  216,  134  S.  W.  146,  38  L.  R.  A. 

■•Potto  V.  Whitehead,  23  N.  J.  Eq.  (N.  S.)  603,  VanKeuren  v.  Boomer  dt 

fil2.     Bee  abo  Apr^eby  v.  Johnson,  Boscbert  Press  Co.,  143  N.  Y.  App. 

L.  E.  6  C.  P.  156;  Bovcai  v.  Hart,  101  Div.  786,  128  N.  Y.  Supp.  306;  Na. 

Vtd.  376, 41  C.  C.  A.  360;  Piko  County  tional  Cash  Re^ster  Co.  v.  McCann, 

•.  SpoMO',  192  Fed.  11,  112  C.  C.  A.  140  N.  Y.  Supp.  616,  80  N.  Y.  Misc. 

433;  HaTena  v.  Amerkaa  Fm  Ina.  165. 
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force  cannot  be  affected  by  subsequent  communications  unless 
they  amount  to  a  mutual  agreement  to  rescind.*^ 

§  73.  Acceptance  must  comply  with  the  tenns  of  the  offer. 

In  order  to  make  a  bargain  it  is  necessary  that  the  acceptor 
shall  give  in  return  for  the  offeror's  promise  exactly  the  con- 
sideration which  the  offeror  requests.  If  an  act  is  requested, 
that  very  act  and  no  other  must  be  given.  If  a  promise  is  re- 
quested that  promise  must  be  made  absolutely  and  unquaU- 
fiedly.  This  does  not  mean  necessarily  that  the  precise  words 
of  the  requested  promise  mast  be  repeated,  but  by  a  positive 
and  unqualified  assent  to  the  proposal  the  acceptor  must  in 
effect  agree  to  make  precisely  the  promise  requested;  **  and  if 
any  provision  is  add«i  to  which  the  offeror  did  not  assent,  the 
consequence  is  not  merely  that  this  provision  is  not  binding  and 
that  no  contract  is  fonned;  "  but  that  the  offer  is  rejected.*" 

The  new  condition  is  as  fatal  when  its  inconastency  with 
the  offer  appears  by  implication  only  as  when  it  is  explicitly 
stated.  Thus  when  an  offer  is  made  by  maH  to  sell  stock, 
a  reply  in  terms  accepting  the  offer,  and  adding  "ship  with 


"  OiBoU  V.  Mtuolino,  225  Ma^.  512, 
114  N.  £.  733.  This  principle  qufdifies 
the  statement  BOmetimes  made  tbab 
the  whole  of  a  continuous  oorreepon- 
denee  must  be  considered.  Huasey 
V.  Home-Payne,  4  A.  C.  311;  Stro- 
bridge  Co.  t>.  RandaU,  73  Fed.  619,  19 
C.  C.  A.  611. 

»•  Young's  Market  Co.  v.  Koneer 
Produce  Co.,  192  Fed.  822, 113  C.  C.  A. 
146;  Nieschburg  v.  Nothem,  101 
Kan.  110, 165  Pac.  857;  W.  C.  Sterling 
&  Son  Co.  P.  WatBon  A  Bennett  Co., 
193  Mich.  11,  169  N.  W.  381;  Bute  v. 
Robertson,  (Mo.),  191  3.  W.  989; 
Glenn  v.  S.  Birch  i.  Sons  Const.  Co., 
52  Mont.  414,  158  Pao.  834;  Moi^ 
rison  if.  Parks,  164  N.  C.  197,  80  S.  E. 
85,  and  see  cases  in  this  and  the  fol- 
lowing sections. 

.  "Compania  Bilbaine  c  Spanish' 
Amoican  Co.,  146  U.  S.  483,  36  L.  Ed. 
1054,  13  S.  Ct.  Rep.  142.  In  this  case 
the  insertion  in  a  charter  party  of  un- 


authorised clauses  was  hdd  to  inval- 
idate the  whole  instrument.  In  Por- 
ter V.  GoBseU,  112  Ark.  380,  166  S.  W. 
533,  the  defendant  offered  to  sell  a  car 
of  oats  St  42  cents,  if  the  plaintiff  would 
accept  the  city  scale  weights.  A  leply, 
requesting  the  shipment  to  be  rushed, 
but  demanding  an  affidant  attached 
to  the  scale  weights,  did  not  create  a 
bindinf;  contract.  See  also  Hayes  v. 
Possehl,  92  Kan.  609,  141  Pac.  559. 

"See  infn,  S87. 

Where  the  plaintiff  sent  the  defend- 
ant a  contract  calling  for  4,000  poles 
and  the  defendant  signed  it  after  adding 
the  worda  "more  or  less,"  and  on  its 
return  the  plaintiff  signed  it  after  strik- 
ing out  the  words  'or  less,'  the  con- 
duct of  the  parties  was  held  to  amount 
to  no  more  Uian  a  series  of  offers,  no 
one  of  which  was  assented  to.  W.  C. 
Sterling  &,  Son  Co.  v.  Watson  &  Bennett 
Co.,  193  Mich.   11,  159  N.  W.  381, 
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draft  attached"  adds  a  new  condition  since  by  implication 
the  place  of  delivery  under  the  offer  was  the  seller's  re^d^ce, 
and  the  reply  transfers  it  to  the  buyer's.*^ 

§  74.  niustrations  in  cases  of  offered  rewards. 

The  principle  stated  in  the  precedu^  sectioa  finds  frequent 
qiplication  in  att^npted  acceptance  of  offers  of  reward. 
Thus  where  a  reward  was  offered  "for  the  apprehension  of 
John  H.  Surratt,"  one  who  had  made  disclosures  leading  to  ^ 
Suiratt's  ^prehension  was  held  not  entitled  to  the  reward/^ 
tiie  court  holding  that  the  offer  requested  the  actual  arrest. 
Doubtless  it  is  possible  to  make  an  offer  for  the  actual  arrest 
cS  a  criminal  and  such  an  offer  can  only  be  accepted  by  com- 
pliance "with  the  request,  and  the  Surratt  case  seems  to  have 
been  of  that  sort,  but  in  most  cases  of  rewards  offered  for 
apprehenaon  of  a  criminal,  the  more  reasonable  construction 
oS  the  offer  is  that  causing  the  arrest  by  ^ving  the  necessary 
information  to  officers  of  the  law  is  the  efficient  cause  and 
is  a  compliance  with  the  offer." 

Where  a  reward  was  offered  for  the  "apprehension  and 
cmviction  "  of  a  criminal,  it  was  held  that  no  recovery  could 
be  had  for  the  conviction  unless  the  plaintiff  had  also  ^pre- 
hmded  the  criminal.**    Other  illustrations  of  the  exact  per- 


«•  Nea  t>.  Uog,  262  Fed.  67S,  164 
C.  C.  A.  491.  See  tiao  Sharp  v.  West, 
150  Fed.  458;  Looey  «.  Tltomas,  164 
Fed.  623;  Gieenawalt  t>.  Este,  40  Kan. 
418,  19  Pae.  803;  Cameron  p.  Wright, 
21  N.  Y.  App.  D.  395,  47  N.  Y.  S.  671. 

"  Shuey  ».  United  States,  92  U.  S.  73, 
23  L.  Ed.  697.  See  abo  McClau^uy 
r  King,  147  Fed.  463,  79  C.  C.  A.  91,  7 
L  R.  A.  (N.  S.)  21fl;  Chambere  v.  Ogi% 
117  Ark.  242,  174  S.  W.  632;  Juniata 
County  e.  McDonald,  122  Pa.  115, 
15  AU.  696;  WilUanui  ».  Wwt  Chi- 
ettp  St.  I^.  Co.,  191  lU.  610,  61  N.  E. 
466,  86  Am.  St.  Rep.  278. 

*>  Union  Pac.  R.  Co.  t>.  Belek,  211 
Fed.  099;  Eltdns  e>.  Board,  91  Kan. 
618,  120  Pac  542,  138  Pac.  678,  46 
L  R.  A.  (N.  S.)  662;  Haekell  c  David- 
ra,  91  Me.  488, 40  AU.  330, 42  L.  a.  A. 


156,  64  Am.  St.  Rep.  254;  Bogne  v. 
MoCoach,  120  N.  Y.  Supp.  686,  66 
N.  Y.  Miac.  85;  Stair  v.  Heaka  Amone 
Congregation,  128  Tenn.  190, 159  S.  W. 
840;  HaU  v.  State,  102  Wash.  519,  173 
I^.  429;  Kinn  d.  Elrat  Nat.  Bank,  118 
Wis.  537, 95  N.W.  960,  99  Am.  St.  Rep. 
1012.  In  the  Tenneswe  case  it  was 
held  that  though  a  police  officer  is  pro- 
eluded  by  public  policy  from  receiving 
reward  for  an  arrest,  the  fact  that  a 
reward  was  voluntarily  paid  an  officer 
after  notice  that  a  priyate  citicen 
claimed  it  does  not  enlarge  the  righta 
of  such  cititen,  or  entitle  him  thereto, 
where  the  officer,  rather  than  he,  was 
the  efficient  cause  of  the  arrest. 

"  Fitch  e.  Snedaker,  38  N.  Y.  248. 
97  Am.  Dec.  791.  See  also  Hogan  t>. 
Stophlet,  179  Ul.  150,  53  N.  E.  604, 
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formance  required  in  order  to  entitle  a  plaintiff  to  a  reward 
may  be  found  in  tiie  cases.**  But  offers  of  reward  ahoidd 
"be  construed  in  the  sense  in  which  they  are  ordinarily  under- 
stood and  acted  upon  "  and  with  reference  to  "the  purposes 
for  which  they  are  intended."  *• 

An  offer  of  reward  contemplates  ordinarily  but  a  Eongle 
performance.  Therefore,  if  several  persons  perform  the  re- 
quested act,  the  first  one  only  has  altered  into  a  contract, 
the  offer  immediately  lapsing  tha«after.'^  It  is  of  course 
possible  to  make  a  general  offer  not  to  the  first  person  who 
does  a  certMn  act,  but  to  every  person  who  may  do  it,"  but 
where  performance  of  the  requested  act  by  one  p^son  fulfils 
the  apparent  purpose  of  the  offeror,  the  natiu^  construction 
of  the  offer  would  confine  it  to  the  first  person  coming  witiiin 
its  terms.  Sconetimes  the  service  requested  in  an  offer  of 
reward  is  poformed  by  several  persons,  no  one  of  whom, 
alone,  renders  the  whole  service.  If  these  persons  are  acting 
in  concert  there  seems  no  doubt  of  their  right  to  recover  as 
joint  promisees."  Where,  however,  there  is  no  joint  action 
in  fact  by  the  several  persons  rendering  the  service,  it  seems 
difficult  on  principle  to  make  out  a  promise  to  them  jointly. 
Nevertheless,  a  joint  recovery  has  been  held  allowable  even 
in  such  cases."    In  one  or  two  cases  it  has  been  held  that  where 


44  L.  R.  A.  809;  ^illiAms  o.  West  Chi- 
cago St.  R.  Co.,  191  lU.  610,  61  N.  E. 
456,  85  Am.  St.  Rep.  278;  Furnuui  v. 
Parke,  21  N.  J.  L.  310;  Blain  t..  Pa- 
cific Ex.  Co.,  69  Tex.  74,  6  S.  W.  679; 
KiDD  V.  First  Nat.  Bank,  118  Wis.  637, 
95  N.  W.  969,  99  Am.  St.  Rep.  1012. 

**  Comelson  c  Insurance  Co.,  7  Ia. 
Ann.  346;  Bloomfield  c.  Maloney,  176 
Mich.  548,  142  N.  W.  786;  Jones  v. 
Fhcenix  Bank,  8  N.  Y.  228;  Clanton 
e.  Young,  11  Rich.  L.  646;  i/.  Mosley 
V.  Stone,  108  Ky.  492,  56  N.  W.  965; 
Mudd  V.  Woodaide,  136  Ky.  296,  124 
S.  W.  321 ;  Stair  v.  Ueska  Amone  Con- 
gregation,  123  Tenn.  190,  159  8.  W. 
840. 

••  Marah  v.  Wells  Fargo  &  Co.,  88 
Kan.  638,  120  Fac.  168,  43  L.  R.  A. 


(N.  S.)  133;  HaU  v.  State,  102  Wash. 
619,  173  Fac.  429. 

<  Lancaster  t>.  Walsh,  4  M.  &  W.  16; 
United  States  u.  Simons,  7  Fed.  709; 
Koomfield  v.  Maloney,  176  Mich.  54S, 
142  N.  W.  785;  Fargo  c.  Arthur,  43 
How.  Pr.  193. 

'  This  seems  to  have  been  the  true 
construction  of  the  offer  in  Carlili  v. 
Carbolic  Smoke  Boll  Co.,  [1892]  2 
Q.  B.  484,  [1893]  1  Q.  B.  266,  where  an 
offer  of  £100  was  made  to  any  person 
who  should  contract  influensa  while 
using  one  of  the  defendants'  smoke 
balls.    See  also  tupra,  i  32. 

*•  Williams  u.  Carwardine,  5  C.  & 
P.  566,  673;  Janvrin  v.  Exeter,  48 
N.  H.  83,  2  Am.  Rep.  185. 

•<  Bloomfield  t>.  Maloney,  176  Mich. 
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pert  of  the  service  requested  was  rendered,  a  proportionate 
part  of  the  reward  offered  coiild  be  recovered.^'  But  these 
decisions  are  opposed  both  to  principle  and  the  weight  of 
authOTity.  If  an  act  is  requested  in  return  for  a  promise, 
that  act,  and  the  whole  of  that  act  must  be  performed  or  there 
is  no  contract.**  If  full  performance  was  prevented  by  the 
offeror,  however,  it  seems  that  a  quasi-contractual  liability 
would  arise  to  pay  for  any  benefit  received."  Where  a  reward 
is  offered  for  the  apprehension  or  conviction  of  a  criminal, 
the  criminal  himself  is  not  one  of  the  public  to  whom  t^e  offer 
is  addressed,  and  he  cannot  by  surrendering  himself  become 
entitled  to  the  reward.'* 


§  7B.  mustrations  in  other  cases  than  offers  of  reward. 

Hie  same  principle  may  find  application  in  any  form  ot 
contract.  Especially  is  it  to  be  observed  that  where  an  offeror 
requests  a  promise  in  return  for  his  offer,  the  incurring  of  a 
detriment  by  bepnnii^  to  perform  the  act  which  the  offeree 
was  requested  to  promise  to  perform  will  not  create  a  contract  ;*' 


S4S,  1^  N.  W.  785;  Wluteher  t>.  SUte, 
68  N.  H.  605,  34  AU.  745;  Furo  d. 
Arthar,  43  How.  Pr.  193;  Tobin  tt.  Mc- 
Comb  <1^  CiT.  App.),  156  S.  W.  237. 
But  see  Stair  v.  Heska  Amone  Coo- 
1,  128  Tenn.  190,  169  8.  W. 


840. 

*i  Hawk  V.  Marion  County,  48  Iowa, 
472;  Synunes  ».  Fruier,  6  Ma«.  344, 
4  Am.  Dec.  142.  Id  both  these  cases 
the  reward  was  offered  for  the  return 
of  a  sum  of  money  and  reoovery  of  a 
propcstionat^  part  of  the  t«ward  was 
allowed  for  the  return  of  part  of  the 

"  See  cases  cited  mpra  in  this  sec- 
tion, and  especially  Williams  o.  West 
ChicaBO  St.  R.  Co.,  191  111.  610,  61 
N.  B.  456,  85  Am.  St.  Rep.  278;  Blain 
«.  Pacific  Exp.  Co.,  69  Tex.  74,  6  S.  W. 
C7tt. 

"ZwoIaiM^  0.  BalciT  Mfg.  Co.,  160 
Wk.  617,  137  N.  W.  760,  44  L.  R.  A. 
(N.  8.)  1214.    See  further  tupra,  S  60a. 

MQiiiton    Coun^    ComnuBsionere 


f.  Davie,  162  lad.  60,  69  N.  E.  080,  64 
L.  R.  A.  780. 

"Whitetf.  Corlies,  46N.  Y.467.  In 
this  case  the  defendant  wrote  to  the 
plaintiff:  "Upon  an  agreement  to  finish 
the  fitting  up  of  offices,  57  Broadway 
in  two  weeka  from  date,  you  can  begin 
at  once."  On  receipt  of  this  note  the 
plaintiff  purchased  lumber  and  began 
work  thereon.  It  was  held  that  no  con* 
tract  was  thereby  created.  What  was 
requested  was  an  agreement  to  finish 
the  work,  and  starting  performanoe  was 
not  a  compliance  with  this  offer.  If 
the  performance  had  been  started  in 
the  presence  of  the  offeror,  it  would 
probably  have  indicated  such  an  agree- 
ment as  the  offer  requested. 

In  Chicago  &  Great  Eastern  Ry. 
Co.  V.  Dane,  43  N.  Y.  240,  an  offer  was 
made  to  transport  "not  exceeding  6000 
tons"  .  .  .  "during  the  months  of 
April,  May,  June,  July  and  August." 
It  was  held  that  this  offer  contempla- 
ted an  acceptance  defining  the  amount 
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imleea,  at  least  the  b^inning  of  performance  was  in  the  pres- 
ence or  knowledge  of  the  offerer  and  might  fairly  be  interpreted 
as  implying  in  fact  a  promise.  So,  if  the  offeror  requests  the 
performance  of  an  act  as  the  consideration  of  his  promise, 
no  contract  is  created  by  a  mere  promise  to  perform  the  act. 
Thus,  where  an  option  is  conditional  upon  the  payment  of 
a  sum  of  money,  a  promise  by  the  offeree  to  pay  the  money 
is  not  an  acceptance  of  the  option."* 

§  76.  If  an  oSei  prescribes  Qie  place,  time,  or  manner  of 
acceptance,  its  terms  must  be  complied  witti. 

Not  only  may  the  offeror  dictate  the  con^deration  which 
he  demands  as  the  return  for  the  promise  in  his  offer,  but  he 
may  also  dictate  the  way  in  which  acceptance  shall  be  indica- 
ted." As  has  been  seen,"  the  offeror  may  limit  the  time  within 
which  an  offer  may  be  accepted.  So  he  may  dictate  t^e  place 
at  which  acceptance  must  be  made;**  likewise  the  manner 


for  which  the  offeree  accepted  and  no 
conti-act  was  performed  hj  merely 
writing  "I  aasent  to  your  agreement" 
or  by  the  aubeequent  tender  of  par- 
ticular lots  vi  iron  for  transportation. 
In  Beckwith  r.  Cheevm,  21  N.  H.  41, 
the  ownor  of  land,  proposed  to  the 
plaintiff,  that  he  might  take  timber 
from  the  land  upon  paying  for  it  in  a 
certain  way.  The  plaintiff  said  he 
would  accept  the  proposition  if  he  could 
get  hia  brother  to  aaaist  him.  The 
owner  told  him  he  need  not  give  a  de- 
cided answer  then,  but  might  do  bo 
thereafter.  The  plaintiff  afterwards  en- 
^ged  his  brother  to  assist  him  in  cut- 
ting the  timber,  but  never  notified  the 
ownw  that  he  had  accepted  his  propo- 
sition. The  court  held  that  the  offer 
had  not  become  binding  and  that  the 
plaintiff  suffered  no  legal  injury  when 
the  owner  sold  the  timber  to  a  third 

"Lockman  v.  Anderson,  116  Iowa, 
236,  89  N.  W.  1072;  Winders  v.  Kenan, 
161  N.  C.  628,  77  S.  E.  687.  See  also 
Rickard  B.  Taylor,  122  Fed.  931,  59 
C.  C.  A.  466. 


"  Mott  V.  Jattkaon  [Ala.),  6S  So.  fi28, 
and  see  eaaes  in  this  section,  pataim. 

"  See  supra,  }  53. 

u  The  leading  case  to  this  effect  is 
Eliason  v.  Henshaw,  4  Wheat.  225. 
An  offer  requested  an  answer  by  return 
of  wagon  to  Harper's  Fenj.  The  ao- 
ceptanoe  was  sent  to  Geo^etown  and 
received  by  the  offeror  at  that  plao& 
The  court  said — "It  wM  entirely  un- 
important whether  it  was  sent  by  that 
or  anotho-  wagon,  or  in  any  other  man- 
ner, provided  it  was  sent  to  Harper's 
Ferry,  and  was  not  ddayed  beyond  the 
time  which  was  ordinarily  employed 
by  wagons  engaged  in  hiuiting  flour 
from  the  defendant's  mill  to  Harper's 
Ferry.  Whatever  uncertainty  there 
might  have  been  as  to  the  time  when 
the  answer  would  be  received,  there 
wasnoneas  to  the  place  to  which  it  waa 
to  be  sent;  this  was  distinctly  indicated 
by  the  mode  pointed  out  for  the  con- 
veyance of  the  answer.  The  place, 
therefore,  to  which  the  answw  was  to 
be  sent  constituted  an  essential  part  (€ 
the  plaintiffs'  offer.  Their  oBer,  it  is 
true,  was  accepted  by  the  tarns  of  a 
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of  acceptance  may  be  a  condition  of  the  ofFer.  Thus,  if  an 
offer  requests  an  answer  by  telegram,  an  answer  by  maU  will 
not  create  a  contract.***  Care  must  be  taken,  however,  in 
construing  offers  to  make  sure  whether  the  offer  does  impose 
an  Absolute  condition  as  to  time,  place,  or  maimer  of  accept- 
ance, or  merely  suggests  a  method  which  will  be  satisfactory 
to  the  offeror;  and  in  determining  the  construction  of  an  offer 
in  this  respect,  as  in  other  respects,  it  is  frequ^itly  necessary 
to  look  beyond  the  Uteral  meaning  of  the  lai^uage  used.  Thus, 
suppose  an  offer  contains  this  language:  "if  you  wish  to  accept 
Uiis  offer,  send  your  office  boy  with  your  note  of  acceptance 
before  12  o'clock."  Instead  of  sending  his  office  boy,  the 
offaee  takes  a  note  of  acceptance  himself  to  the  offeror  within 
the  specified  time.  It  can  hardly  be  doubted  that  a  contract 
bas  been  formed.  The  statement  in  regard  to  the  office  boy 
in  the  offer  is  merely  a  suggestion  as  to  a  convenient  method 
oi  getting  the  answer  to  the  offeror.     Probably  any  mode 


kttcr  ftddrened  Georgetown,  &nd  re- 
tdTed  by  the  pUintifFs  &t  that  place; 
but  an  acceptance  communicated  at  a 
phm  different  from  that  pointed  out 
by  the  plaintiffs,  and  fomiing  a  part 
<rf  tbeir  proposal,  imposed  no  obliga- 
tion binding  upon  them,  unices  they 
had  acquiesced  in  it,  which  they  de- 
dined  doing."  It  seems  possible  that 
tlie  court  somewhat  OTer-emphasiied 
the  impiHtance  t^  an  acoeptance  at 
Huper's  Ferry-  Doubtleae  the  offeror 
could  make  this  a  poative  condition 
of  his  offer,  but  it  may  be  questioned  if 
this  was  the  tnie  construction  of  the 
offff.  In  this  connection  may  be  con~ 
■daed  the  numerous  authorities  that 
bold  that  title  will  not  paw  to  goods 
^pped  in  response  to  an  order  unless 
the  directions  of  the  buyer  are  exactly 
cbsened.  See  Williaton  on  Sales,  {278. 
Utese  decisionB,  however,  do  not 
dedde  that  title  may  not  pass  when 
Out  iQods  actually  arrive,  but  in  Sun 
Pohbhing  Co.  d.  Minneeota  Type 
Fwndry,  22  Or.  49,  29  IV.  ft,  this 
qnestioD  was  [Kcaented.     The  plain- 


tiff in  ordering  goods  directed  the  de- 
fendant to  mark  thein  "Sun  Publish- 
ing Co.  Moishfield,  Oregon,  care  of 
'  Coos  Bay  Cool  &  Navi^tion  Co., 
San  Francisco,  Oal."  Instead  th^eof, 
the  defendant  marked  and  shipped  the 
goods  to  Flanagan  &  Bennett,  baakera, 
at  Marshfield,  Oregon,  together  with 
an  invoice  of  the  goods  so  shipped,  and 
bills  of  lading  thereof,  accompanied  by 
a  draft  for  the  price.  The  court  sud: 
"Whether  this  d^Jartute  from  the 
idaintiff's  instructions  would  of  itself 
be  sufficient  to  justify  its  rdusal  to 
take  the  goods,  it  seems  is  unneoessary 
for  ua  to  determine  at  tbis  time;  but 
some  of  the  authorities  to  which  our 
attetitioa  has  been  directed  appear  to 
hold  as  much.  (Bruce  f.  Pearson,  3 
Johns.  534;  Coming  n.  Colt,  S  Wend. 
263;  Eliason  e.  Henshaw,  4  Wheat 
225.) "  See  also  Knox  v.  McMurray, 
159  la.  171, 140  N.  W.  652.  C/.  ir^ra, 
S87. 
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of  commtmication  which  reached  the  offeror  b^ore  twelve 
o'clock  would  be  sufficient.  If  the  offer  contained  the  sentence 
"address  me  at  Harper's  Ferry,"  doubtless  an  acceptance 
addressed  elsewhere  would  be  sent  at  the  peril  of  the  acceptor, 
but  if  the  offeree,  while  the  offer  was  still  pending,  met  the 
offeror  in  Washington,  or,  knowii^  that  he  was  there,  sent 
a  note  of  acceptance  to  him,  which  actuaUy  reached  him  while 
the  offer  was  still  open,  it  may  be  well  argued  that  a  contract 
has  be^  formed.  The  exact  place  of  acceptance  can  be  made 
an  absolute  condition  of  the  offer,  but  it  would  seem  that  a 
reasonable  man  would  naturally  imderstand  the  clause  in  the 
offer  referring  to  Harper's  Ferry  as  meaning  no  more  than  "this 
is  the  address  for  which  I  am  responsible.  This  is  where  a  letter 
will  surely  reach  me."  On  this  principle  it  has  been  held 
that  where  an  offer  stipulates  for  an  answer  by  return  mail, 
it  is  not  essential  that  the  acceptance  shall  actually  be  sent 
by  return  mail,  but  merely  that  it  shall  reach  the  offeror  as 
soon  as  a  letter  sent  by  return  mail,"  and  where  there  are  a 
number  of  mails  a  day,  an  acceptance  mailed  in  time  for  an 
out^oii^  mail  on  the  same  day  on  which  the  offer  was  received, 
though  not  in  time  for  the  first  return  mail,  would  probably 
be  sufficient.'*  Even  though  the  t^er  prescribes  as  a  condition 
and  not  merely  a  suggestion  a  particular  mode  of  acceptance, 
a  different  mode  adopted  by  the  acceptor  will  become  effectual 
if  the  offeror  thereafter  expresses  his  assent  to  the  other 
party"  but  it  seems  not  otherwise.  To  allow  a  unilatCTal 
waiver  of  the  method  origroally  prescribed  is  open  to  objeo- 
tion.'*  The  irregular  acceptance  is  a  coimter-offer  and  as  such 
must  itself  be  accepted. 

§  77.  Qualified  or  conditional  acceptances  are  counter-c^ers 
and  reject  the  original  offer. 
A  conditional  acceptance  is  in  effect  a  statement  that  the 
offeree  is  willii^  to  enter  into  a  bargfun  differing  in  some  re- 
spect from  that  proposed  in  the  original  offer.    The  condi- 

•■  Tma  V.  Hoffm&n,  29  L.  T.  (N.  S.)  *•  Shoenfield  v.  H&U  Safe,  etc.,  Co. 

271,  per  Brett,  J.  (Tex.  Ciy.  App.),  157  S.  W.  462. 

u  Palmer  v.  Phtsniz  Mat  Life  Iiu.  **  See  it^ra,  {  92. 
Co.,  84  N.  Y.  63. 
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tknal  acceptance  is,  therefore,  iteelf  a  couater-offer  and  rejects 
the  ori^^nal  offer,  so  that  thereafto'  even  an  imqualified 
acceptance  of  that  offer  will  not  form  a  contract.*^ 

There  are  niunerous  decisions  on  the  question  whether  a 
particular  acceptance  is  conditional.  A  few  of  these  may 
be  pven  as  illustrations.  An  acceptance  "subject  to  tha[ 
icnns  of  a  contract  being  arranged"  between  the  partiesij 
lawyers  is  conditional,**  and  no  acceptance  is  good  which 
contains  the  condition  that  subsequent  arrangement  is  to 
be  made  concerning  ai^  of  the  terms  of  the  bargain."  So 
a  reply  to  an  offer  to  sell  real  estate  accepting  the  offer  if  the 
title  is  satisfactory  to  the  buyer's  attorney  is  not  a  valid 
acceptance  if,  as  seems  the  true  construction  of  the  reply, 
the  offeree  thereby  imposes  as  a  condition  of  the  bargain 
the  favorable  opinion  of  his  own  lawyer  as  distinguished  from 
the  standard  established  by  the  law.**  A  reply  to  an  off er  of  the 
unexpired  term  of  a  lease  that  the  offeree  accepted  subject 
to  the  lessor's  assent  creates  no  contract.**  So  an  offer  to  sell 
land  is  not  accepted  by  a  reply  which  though  in  terms  accept- 
ing the  offer  at  the  outset,  imposes  the  condition  that  certahx 
adi^tional  deeds  be  turned  over;  ^  or  that  a  sum  to  be  paid 
for  an  option  should  be  credited  on  the  price  if  the  option 
was  exercised.^'  A  reply  imposii^  the  requirement  of  a  bond 
is  ccmditional.'*  So  a  reply  to  an  offer  to  sell  land,  directing 
that  the  deed  be  sent  to  another  State  where  payment  will  be 
made,  since  such  a  reply  imposes  the  condition  that  the  place  of 
paymrait  shall  be  other  than  that  where  it  would  have  been 
on  a  true  construction  of  the  offer,  and  an  alteration  of  the 

*  See  supra,  E  61.  526,  S7  Am.  Rep.  S58;  but  see  Vought 

••Boiie7i[iiuii>.Marr]r»tt,eH.  L.  C.  t>.  WilliamB,  120  N.  Y.  263,  24  N.  E. 

112.  196,  8  L.  R.  A.  5S],  17  Am:  St.  Rep. 

■  JuM  p.  Dutif,  100  Fed.  Rep.  634;  Andrews  i>.  Calori,  38  Can.  Supr. 

2Z4,  40  C.  C.  A.  341;  Pacific  Rolling  Ct.  58S. 

Um  Co.  s.  RiTtnide  &  A.  By.  Co.,  *'  Putnam  v.  Gnoe,  101  Mass.  237, 

»CaL  627,  27  Pac  625.  37  N.  E.  166. 

"See  caan  cited,  infra,  jTS,  n.  80.  "Egger  b.   Neabitt,   122  Mo.  677, 

That  "satiafactoiy"  to  the  ofFeree's  27    S.    W.    3S5,   43   Am.    St.    Rep. 

lawyer  Bbould  be  oonstiued  as  requir-  696. 

at  hit  pOBOnal  eatiafaction  aa  dia-  '*  Laney  v.  Rjcardo,  (Wis.  1910),  172 


d  tram  what  would  satiafy  a      N.  W.  141. 
KMDDaUe  man,  aee  supra,  {44  and  "Howard  v.  Industrial  School,  78 

.  White,  117  IlL  118,  7  N.  E.      Me.  230,  3  Atl.  657. 
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place  of  payment  is  fatal  to  the  ^istence  of  a  contract.'*  A 
reply  ^tering  in  any  way  the  method  of  pajTuent  or  perform- 
ance/* or  making  new  stipulations  as  to  quality/'  or  the 
title  of  property  for  sale^  will  invaUdate  an  acceptance. 
These  illustrations  might  easily  be  multiplied.^  Even  the 
requirement  of  an  acknowledgment  has  been  held  a  fatal 
addition.'" 


$  78.  Conditions  in  an  acceptance  which  do  not  qualify  in 
legal  effect  the  offer,  do  not  impair  tiie  acceptance. 

Sometimes  an  acceptor  from  abundance  of  caution  inserts 
a  condition  in  his  acceptance  which  merely  expresses  what 


"  Gilbert  t.  Baxter,  71  Iowa,  327, 
32  N.  W.  364;  Northweatem  Iron  Co. 
V.  Meade,  21  Wis.  474,  d4  Am.  Dec.  557. 
See  also  Greenwalt  t>.  Este,  40  Katia. 
418,  19  Fac.  803;  Robinson  v.  Weller, 
81  Ga.  704,  8  8.  E.  447;  Sawyer  v. 
Brosoart,  67  Iowa,  678,  2B  N.  W.  876, 
66  Am.  Rep.  371;  Eogeratt.  French,  122 
Iowa,  18,  96  N.  W.  767;  Ba  v.  Jones, 
164  N.  C.  199,  80  8.  E.  228;  Cmm  v. 
Long,  154  Wis.  13,  142  N.  W.  267. 

'•Arthur  V.  Gordon,  37  Fed.  658; 
fnikins  Mfg.  Co.  p.  Lumber  Co.,  94 
Mich.  158,  53  N.  W.  1045;  DeJonge 
V.  Hunt,  103  Mich.  94,  61  N.  W.  341; 
United  States  Heater  Co.  v.  Apple- 
baum,  126  Mich.  296,  85  N.  W.  743. 

"  Young's  Market  Co.  o.  Pionea: 
Produce  Co.,  192  Fed.  822;  Four  Oil 
Co.  D.  United  Oil  Producers  Co.,  145 
CtX.  623,  79  Pac.  366,  68  L.  R.  A.  226; 
Brophy  v.  Idaho  Produce  Co.,  31 
Mont.  279,  78  Pac.  493;  Kirwan  ■>. 
Byrne,  9  N.  Y.  Misc.  76, 29  N.  Y.  Supp. 
287;  MelcherB  b.  Springe,  33  S.  C.  279, 
11  S.  E.  788. 

>*  Jones  ff.  Daniel,  |18M]  2  Ch.  332; 
Batie  c.  Allison,  77  Iowa,  313,  ^  N.  W. 
306. 

"See  ^IVavis  v.  Nederland  L.  Ins. 
Co.,  104  Fed.  486,  43  C.  C.  A.  653; 
Pike  County  v.  Spencer,  192  Fed.  Rep. 
11,  112  C.  C.  A.  433;  Phtcnix  Iron  & 
Steel  Co.  ■>.  WilkofF  Co.,  263  Fed.  166, 


166  C.  C.  A.  66,  1  A.  L.  R.  1407; 
Cage  V.  Black,  97  Ark.  613,  134  S.  W. 
942;  Strong  ft  Trowbridge  Co.  e. 
Baors,  60  Fla.  2S3,  54  So.  92;  Maclay 
p.  Harvey,  90  111.  625;  Anglo-American 
Pioviaion  Co.  v.  Prentiss,  167  III.  506, 
513,  42  N.  E.  167;  Davis  t.  Hdelity 
Rre  Ins.  Co.,  208  III.  375,  383,  70 
N.  E.  3G9;  Wheaton  Building,  etc.,  Co. 
V.  Boston,  204  Mass.  218,  90  N.  E.  698; 
Bastian  Bros.  Co.  v.  Wemott-Howard 
Co.,  113  Minn.  196,  129  N.  W.  369; 
Atwood  e.  Rose,  32  Okl.  356, 122  Pac. 
929. 

"In  Poel  D.  Brunswiek-Balke-Col' 
lender  Co.,  216  N.  Y.  310,  110  N.  E. 
619,  an  acceptance  which  contained 
the  addition  that  prompt  acknowledg- 
ment must  tie  made  was  hdd  ineffeo- 
tual.  The  court  sud  (at  p.  622):  "In 
Hou^  p.  Brown,  19  N.  Y.  Ill,  114, 
it  was  held  that  a  lett^  referring  to  a 
previous  verbal  proposititm  which 
stated  the  terms  of  tbe  oral  proposition 
acccwding  to  the  imderetanding  of  the 
writers  and  accepted  them  and  added 
to  the  acceptance  the  words,  'You  will 
acknowledge  the  acceptance  of  the 
above,'  etc.,  was  held  not  to  oonati' 
tute  a  contract,  but  merely  a  proposi- 
tion for  a  contract.  In  his  opinion  in 
that  case  Judge  Comstock,  referring 
to  the  requirement  that  the  ai 
^ould  be  acknowledged,  said: 
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would  be  implied  in  fact  or  in  law  from  the  offer.  As  such  a 
condition  does  not  interfere  with  the  e^^ression  ai  ass^tt 
to  all  the  terms  of  the  offer,  a  binding  contract  is  formed." 
Tlus  aa  offer  to  sell  land  may  be  accepted  subject  to  the 
amdition  that  the  title  is  good.  For  unless  liie  offer  expressly 
specify  that  the  offeree  must  take  his  chance  as  to  the  vahdity 
d  the  title,  t^e  meaning  of  ihe  offer  is  that  a  good  title  will 
.  be  conveyed.*  So  where  the  defendant  by  letter  offered  to  sell 
Und,  a  reply,  which  requested  the  defendant  to  send  the  ab- 
stract and  stated  that  the  plaintiff  would  close  the  matter,  was  a 
valid  acceptance.'^  A  further  distinction  has  been  suggested 
in  r^aid  to  added  terms  in  an  acceptance.  It  has  been  held 
that  if  an  acceptance  in  positive  terms  is  made,  the  addition 


"Tbis  language,  in  nich  a  oonnection, 
ta  mean  nothing  else  than  that  the 


UKnt  to  the  tenng  thus  set  forth. 
Ilat  bong  done,  the  agreement  would 
be  complete,  and  it  would  also  be  in 
writing^  BO  as  to  leave  no  room  for  fu- 
ture controversy.  Thia,  we  are  satiS' 
fied,  is  the  true  intopretation  of  the 
letter;  and  it  follows  that  no  contract 
via  mode  conaJBting  merely  of  the  pro- 
ponl  at  Buffalo,  and  the  letter  of  the 
two  fimw  rffening  to  that  proposa]." 
"in  Banow  Steamship  Co.  p.  Mex- 
icu  Central  RaUway  Co.,  134  N.  Y.  15, 
22,  3!  N.  E.  281, 263, 17  L.  R.  A.  369, 
the  parties  negotiated  by  letter  for  the 
tiuqxirtatian  by  the  plaintiff  of  a 
par^  of  immigrants  from  New  York 
to  Rome.  In  answw  to  a  letter  from 
the  defendant  which  stated  that  there 
muld  probably  be  250  or  more  in  the 
party  the  plaintiff  wrote,  conGnning 
the  understanding  between  the  parties 
that  the  defendant  would  ship  not  less 
than  250.  He  letter  closed  with  the 
words,  'Fleaae  confirm  this  and  oblige.' 
To  this  letter  defendant  replied  that 
there  was  a  probability  that  the  party 
•ouM  exceed  250.  The  number  fur- 
nidied  wu  134,  and  in  aa  action  to  re- 
eomx  for  the  breach  of  a  contract  to 
(umidi  260  passengers  it  was  hdd 


that  as  'no  evidence  of  any  defin- 
ite understanding  in  respect  to  the 
number  of  pii^ims  to  constitute  the 
party  for  transportation  prior  to  that 
letter  appears  in  the  reoord,  the  state- 
ment in  the  letter  must  be  treated  as 
a  propoaition  on  the  part  of  the  plain- 
tiff. And  to  give  it  the  effect  of  a  con- 
tract between  the  parties  the  accepts 
ance  or  adoption  of  it  by  the  defendant 
was  essential.'"  See  also  Phcenix  Iron 
&  Steel  Co.  V.  Wilkoff  Co.,  253  Fed. 
165,  165  C.  C.  A.  66,  I  A.  L.  R.  1497. 

"  Bennett  v.  CummingB,  73  Kan.  647, 
86  Pac.  755;  Cavender  n.  Waddingham, 
6  Mo.  App.  457;  Grimsrud  Shoe  Co.  o. 
Jackaon,  22  S.  Dak.  114,  115  N.  W. 
666;  Curtis  Land  &  Loan  Co.  v. 
Intcnor  Land  Co.,  137  Wis.  341,  118 
N.  W.  853,  129  Am.  St.  1068. 

»"  Huesey  v.  Home-Payne,  8  Ch.  D. 
670,  4  App.  Cas.  311;  Morse  v.  Til. 
lotson  etc.,  Co.,  263  Fed.  340,  165  C. 
0.  A.  122;  I  A.  L.  B.  1485;  Ryder  v. 
Johnson,  163  Ala.  482,  45  So.  181;  rf. 
Fort  Edward  o.  Fish,  86  Hun,  548,  33 
N.  Y.  S.  784,  156  N.  Y.  363,  60  N.  E. 
973. 

•I  Bushmeyer  o-  McGarry,  112  Aric, 
873, 166  S.  W.  168;  qf.  James  v.  Darby, 
100  Fed.  224,  40  G.  C.  A.  341;  Pacific 
RoUing  Mill  Co.  ■>.  Rivtomde  Ac  R. 
Co.,  00  Cal.  627,  27  Pac  626. 
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of  a  demand  fw  stmie  performance  to  which  the  accepts 
would  not  be  entitled  under  a  proper  construction  of  the 
agreement  will  not  invalidate  the  acceptance  and  prevent 
tibe  formation  of  a  contract."  It  mt^  be  aaked  if  one  who  is 
offered  a  contract  of  employment  can  reply  "I  acc^t  your 
offer  and  demand  that  uq^  work  shall  not  exceed  two  hours 
a  day; "  and  thereafter  effectively  assert  that  there  is^  bind- 
ing contract.  In  other  words,  can  an  acceptance  be  vaUd  if 
it  is  accompanied  by  a  repudiation  of  one  or  took  of  the  1^^ 
consequences  of  the  supposed  contract?  It  seems  cl^r  that 
if  befco^  a  contract  is  finally  concluded  the  parties  become 
aware  that  they  are  insisting  on  different  constructions  of 
their  duties  thereunder  no  contract  will  arise." 


§  79.  Added  terms  requested  as  a  favor  do  not  invalidate  an 
acceptance. 

Frequently  an  offeree  while  mftlfing  a  positive  acceptance 
of  the  offer,  adds  as  a  request  or  suf^estion  that  some  addition 
or  modification  be  made.  So  long  as  it  is  clear  that  the  mean- 
ing of  the  acceptance  is  positively  and  unequivocally  to  accept 
the  offer  wheUier  such  request  is  granted  or  not,  a  contract 
is  formed."*    So  an  inquiry  as  to  the  meaning  of  an  offer,  or 


*t  EoTg&n  B.  Bussell,  24  N.  D.  490, 
140  N.  W.  99,  43  L.  R.  A.  (N.  S.) 
1150.  In  this  caae  the  plaintiff  to  a 
written  scoeptonoe  of  im  option  added 
that  an  abetnkct  and  deed  of  the  land 
WBfl  "h^eby  demanded."  The  court 
admitted  that  he  had  no  right  to  an 
abstract  but  said:  "Such  demsnd  per- 
tained, not  to  the  Bco^tonce,  but  to 
performance  after  acMfitanoe.  In  or- 
der for  this  demand  to  invalidate  the 
acceptance,  it  must  amount  to  a  qual- 
ification or  oondition  imposed  as  a  part 
of  the  acceptance  itself.  In  other 
words,  it  must  amount  in  this  case  to  a 
qu^fied  acceptance  to  the  effect  that 
optionees  'do  hereby  trignify  Quit 
intention  to  take  the  land  desoribed 
therein,  provided  or  upon  oondition 
that  optioner,  in  addition  to  a  deed, 
furnish  an  abstract  of  title  to  said 


premises.'  Such  is  not  the  construo- 
tion  to  be  [Jaced  Upon  the  acceptance, 
nor  was  it  tlie  intent  of  the  optionees 
to  make  the  acceptance  conditional 
upon  the  furnishing  of  an  abstract.  On 
^e  contrary  the  aooeptanoe  was  Bpe< 
cific,  certain,  and  unconditional.  Tbo 
demand  for  an  abstract  was  made  in 
reference  to  what  should  happen  dur- 
ing the  tbirty-day  period  after  the  op- 
tion became,  as  it  did,  a  contract  of 
sale,  and  as  to  p^ormance  during  said 
period  of  said  executory  contract." 

**  Groschke  v.  Armour  Fertiliser 
Works,  21G  Fed.  613,  158  C.  C.  A.  9. 

"  Simpson  v.  Hughes,  60  L.  J.  Ch. 
(N.  9.)  143,  334;  Netherwood  ■>.  Ray- 
mer,  253  Fed.  615;  Bushmeyer  n.  Mo- 
Garry,  112  Ark.  373,  166  S.  W.  168; 
Williams  v.  Moore,  117  Ark.  535,  176 
S.  W.  1198;  Culton  v.  Gilchrist,  92 
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request  for  an  explanation  will  not  invalidate  a  positdve  ac- 
eqrtance." 

§  80.  An  offer  can  be  accepted  on^  by  the  person  or  perstau 
to  whom  it  is  nude. 

One  of  the  necessary  terms  of  any  proposed  contract  is 
tbe  person  with  whom  the  contract  is  to  be  made.  Accordingly 
an  offer  made  to  one  person  cannot  be  accepted  by  another, 
even  though  the  offeree  purports  to  assign  it.^  Nor  does  it 
make  any  difference  whether  it  was  important  for  the  offeror 
to  contract  with  one  person  rather  than  another.'^  Whether 
tliis  is  true  of  an  offer  which  has  been  made  irrevocable  by 
cradderation,  or  a  seal,  and  which  is  therefore  a  contract,^ 
is  hereafter  considered.*'  Even  a  revocable  offer,  however, 
may  be  made  not  on^  to  the  public  generally,^  but  it  may 
be  made  to  a  spedfied  person  or  his  assigns,  and  in  such  a  case 


Iowa,  718,  ei  N.  W.  384;  Knox  c. 
McMunay,  ISO  la.  171, 140  N.  W.  652, 
657;  Brown  d.  Cairns,  33  Kans.  693, 
«S  Pm.  1033;  Phillipe  o.  Moor,  71 
He.  78;  StoUsburg  v.  Maasengale,  16 
Ho.  App.  221;  American  Woolen  Co. 
t.  MoakowiU,  159  N.  Y.  App.  Div.  382, 
Ml  N.  ¥.  Supp.  532;  Turner  v.  McCor- 
midc,  66  W.  Va.  161,  49  S.  E.  28,  67 
L  B.  A.  863;  Curtis  I^nd  Ac.  Co. 
*.  InteriM'  Land  Co.,  137  Wis.  341, 
118  N.  W.  853,  129  Am.  St.  Rep. 
1008. 

*Suiip0on  D.  Hut^eo,  06  L.  J.  Ch. 
(N.  a>  143, 334;  NeriUe  v.  Merchants', 
etc,  Im.  Co.,  17  Oh.  192. 

■Boulton  V.  Jonee,  2  H.  &  N.  564; 
Boriott  Ice  Co.  p.  Potter,  123  Maes.  23 
^  Am.  Rep.  9),  the  court  said  on  page 
30-~"A  party  haa  a  ri|jit  to  select  and 
detamine  with  whom  he  will  contract, 
tad  cannot  have  another  person  thrust 
Bpon  him  without  his  consent.  It  ma; 
be  of  importance  to  him  who  performa 
the  oontiact,  as  when  he  ooutraota  with 
uothw  to  paint  a  picture,  or  write  a 
book,  or  furnish  articles  of  a  particu- 
bir  Und,  or  when  he  relies  upon  the 
r  or  qualities  of  an  individua], 


or  has,  in  this  case,  reasons  why  he 
does  not  wish  to  deal  with  a  particu- 
lar party.  In  all  these  cases,  as  he  may 
contract  with  whom  he  [leases,  the 
suiSdency  of  his  reasons  for  so  doing 
cannot  be  inquired  into."  Hie  same 
principle  is  applied  in  Wheeling  Oeek 
Gas,  etc.,  Co.  e.  Elder,  170  Fed.  21S, 
221;  Schoonover  v.  Osborne,  108  la. 
453,  79  N.  W.  263;  Fifer  e.  Clearfield 
Coal  Co.,  103  Md.  1,  62  Atl.  1122; 
Brighton  Packing  Co.  n.  Butchers' 
AsBOciation,  211  Mass.  398,  97  N.  E. 
780;  Bushnell  a.  Chamberlaiji,  44  Neb. 
751,  62  N.  W.  1114;  Kelly  Asphalt 
Block  Co.  V.  Barber  Paving  Co.,  211 
N.  Y.  68,  105  N.  E.  88,  L.  R.  A.  1915 
C.  256;  Friedlander  v.  New  York,  etc, 
Ins.  Co.,  38  N.  Y.  App.  Div.  147, 
Reaae  v.  Kittle,  56  W.  Va.  269,  49 
8.  E.  150.  See  also  WerUn  i>.  Equi' 
table  Surety  Co.,  227  Mass.  1S7,  116 
N.  E.  484. 

"  School  Sisters  o.  Eusnitt,  125  Md. 
323,  93  Atl.  928,  and  see  cases  dted 
in  the  preceding  note. 

"See  tupra,  {61. 

■•Seetft^  i415. 

"See  gupra,  {32. 
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an  assignee  of  the  offeree,  being  within  the  terms  of  the  offer, 
may  accept  it.*^  Moreover,  if  after  an  offer  is  made  to  one  per- 
son only,  pCTfonnance  is  tendered  by  another,  though  the  offeror 
may  refuse  the  tendered  perfonnance,'*  yet  if  he  does  receive 
performance  knowii^  that  it  is  not  tendered  by  or  on  behalf 
of  the  offeree,  he  will  be  liable.  The  tender  of  the  performance 
is,  in  effect,  a  counter-offer,  and  receipt  of  the  performance 
an  acceptance  of  the  coimternsffer.'"  Even  if  performance 
is  received  by  the  offeror  under  the  supposition  that  it  was 
rendered  by  the  offeree,  the  offeror  on  learning  the  truth  must 
Bxirrender  the  performance  if  this  is  possible  (or  if  the  per- 
formance consisted  of  property  which  he  has  resold,  he  must 
pay  over  the  proceeds  of  the  resale)  or  he  will  in  effect  have 
accepted  a  counter  offer.'*  If,  however,  before  notice  of  the 
facts  such  a  »tuation  has  arisen  that  neither  the  performance 
nor  any  equivalent  received  for  it  can  be  returned  the  offeror 
is  certainly  not  liable  on  any  theory  of  contract  and  probably 
not  liable  quaa-contractually; "  for  the  conduct  of  the  seller 


*i  Wheding  Creek  Oas,  etc.,  Co.,  o. 
mder,  170  Fed.  215;  Watkiiis  v.  Bob- 
ertooti,  105  Vft.  209,  54  S.  E.  33,  5  L. 
R.  A.  1194,  116  Am.  St.  Rep.  880; 
TibbB  V.  Zirkle,  55  W.  Va.  6ft,  46  S.  E. 
701,  104  Am.  St.  Hep.  977.  See  lUase 
IT.  KitUe,  56  W.  Va.  269,  279,  49  8.  E. 
150. 

"  MitcbeU  V.  laPage,  BoK,  N.  P. 
253;  Baroua  o.  Dome*,  64  N.  Y.  App. 
D.  109,  71  N.  Y.  Supp.  695,  and  cits» 
in  thu  eectioQ,  patHm.  Caaee  should 
be  carefully  distinguiahed  where  the 
performance  is  furmshed  or  tmdered 
by  &  third  person  merely  as  agent  for 
the  offeree.  Unless  tbe  performanoe  ia 
personal  in  chara«t«r  tbia  ia  permia- 
dble.  Thus  where  goods  are  ordered 
by  A  of  B,  who  thereupon  directs  C 
to  furnish  them,  and  C  does  so,  charg- 
ing the  cost  to  B,  who  in  turn  chaises 
A,  this  is  neither  a  rejection  nor  an 
jumignimmt  of  the  Offer  but  a  fulfil- 
ment of  it.  Petroleum  Products  Di*. 
tributing  Co.  o.  Alton  Tank  Line,  165 
la.  398,  146  N.  W.  52. 


wCindnnati  Gaa  Co.  u.  Weetera 
Sicmens-Lungren  Co.,  152  U.  S.  200, 
202,  38  L.  Ed.  411,  14  S.  Ct.  523; 
Bamea  c.  Shoemtdcer,  112  Ind.  512, 
14  N.  E.  367;  Orcutt  v.  Nelson,  1  Gray, 
536;  Boston  Ice  Co.  V.  Potter,  123  Mass. 
28,  30,  25  Am.  Rep.  9.  But  in  Deane 
p.  Gray  Bros.  Paving  Co.,  109  Cal.  433, 
42  Pac.  443,  it  was  held  that  the  mere 
fact  that  the  defendant  Imew  that  a 
physician  was  treating  a  third  peraon 
at  the  request  of  another,  on  the  de- 
fendant's account,  and  was  relying 
for  compensation  on  the  defendant,  and 
that  it  made  no  objection,  did  not  make 
it  liable. 

"Burton  Lumber  Co.  v.  trader, 
108  AU.  669,  18  So.  552;  Mudge  v. 
Oliver,  1  Allen,  74.  See  also  Ran- 
dolph Iron  Co.  v.  Elliott,  34  N.  J.  L. 
1S4. 

H  Boulton  V.  Jones,  2  H.  £  N.  S64; 
Bamea  n.  Shoemaker,  112  Ind.  S12, 
14  N.  E.  367;  Boston  Ice  Co.  ir.  Potter, 
123  Mass.  28, 25  Am.  Bep.  9;  Dempsey 
p.  Sillinghursti  7  So.  Dak.  664, 64  N.  W. 
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m  failmg  to  disclose  his  identity  is  wanting  in  thie  good  faith 
«liich  the  law  generally  requires  of  one  who  seeks  to  base 
a  cbum  on  a  benefit  received  without  request. 

§  ZL  Acceptance  in  contracts  by  correspondence  may  be 
conqtieted  by  tnaflitig  an  acceptance. 

Frequently  contracts  are  made  between  parties  at  a  distance 
and  it  is  of  vital  importance  to  determine  at  what  moment  ±he 
ccmtract  is  complete.  If  the  mailing  of  an  acceptance  com- 
pletes the  contract,  what  happens  thereafter,  whether  the  deatit 
of  either  party,  the  receipt  of  a  revocation  or  rejection,  or  a 
tel^raphic  recalling  of  the  acceptance,  though  occurring  be- 
fore the  receipt  of  the  acceptimce,  will  be  of  no  av^.  'Whereas 
if  a  contract  is  not  completed  until  the  acceptance  has  been 
received,  in  all  the  situations  supposed  no  contract  will  arise. 
It  was  early  decided  that  the  contract  was  complete  upon 
tlie  mailing  of  the  acceptance."  The  reason  influencing  the 
court  was  evidently  that  at  the  time  of  mailing  acceptance 
there  had  be^i  an  overt  manifestation  of  assent  to  the  proposal. 
The  court  failed  to  consider  that  since  the  proposed  contract 
was  bilateral,  as  is  almost  invariably  any  contract  made  by 
mail,  the  so-called  acceptance  must  also  have  become  elective 
as  a  promise  to  the  offeror  in  order  to  create  a  contract.  The 
result  thus  early  reached,  however,  has  definitely  established 
the  law  in  England "  and  in  the  United  States  '^  and  in 

1134.    See  also  Concord  Coal  Co.  v.  Foote,  16  Fed.  646;  Schulta  v.  C&Iedo- 

Ferrin,  71  N.  H.  33,  36,  51  AtL  283,  nia  Insurance  Co<,  77  Fed.  375;  Sea 

IQ  Am.  St.  496.  Insurance  Co.  t>.  Johnson,  105  Fed. 

"  Adains  V.  LindBell,  1  B.  &  Aid.  681.  286,  291,  44  C.  C.  A.  477;  Levisohn  ». 

"Dtmiop(>.  Hig!^nB,lH.  L.C.3S1;  Waganer,  76  AU.412;  Luiiii>.  McUan, 

HooMbold  Fire  Ins.  Co.  n.  Great,  4  80  Ala.  360;  Kempner  v.  Cohn,  47 

El  D.  216;  Henthorn  v.  Fraaer,  11892]  Ark.  S19, 1  S.  W.  869,  68  Am.  Rep.  77S; 

2  Ch.  27.    In  re  London  &  Northern  Porter  v.  Gossell,  112  Ark.  380,  166 

Buk,  11900]  1  Ch.  220.  S.  W.  533;  Mercer  Elec.  Mfg.  Co.  e. 

"Tayloe  p.  Merchante'  F.  Ins.  Co.,  Connecticut  Elec.  Mfg.  Co.,  87  Conn, 

fi  Hot.  390,  1^  L.  Ed.  187;  Patrick  v.  691,  89  Atl.  909;  Levy  v.  Cohen,  4  Ga. 

Bowman,  149  U.  S.  411,  37  L.  Ed.  790,  1;  Bryant  v.  Boose,  55  Ga.  438;  Haaa 

13  8.  Ct  811,  866;  Burton  v.  United  cMyeni,  111  I11.421,53Ani.Bep.634; 

Buttt,  202  U.  S.  344,  50  L.  Ed.  1057,  Chytraus  v.  Smith,  141  HI.  231,  257, 

2S  S.  Ct  688;  Winterport,  etc.,  Co.  30  N.  E.  450;  Kentucky  Mutual  Ins. 

•-TlieJuper,  1  Holmes,  99 ;  ite  Dodge,  Co.  v.  Jenks,  5  Ind.  96;  Moore  n.  Pier- 

9  Ben.  480;  Dartington  Iron  Co.  v.  eon,  6  Iowa,  279,  71  Am.  Deo.  400; 
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Canada."  No  distinction  se^ns  to  have  been  taken  in  the 
cases  between  unilateral  and  bilateral  contracts;  yet  a  very 
clear  distinction  in  theory  exists.  If  an  offer  for  a  unilateral 
contract  calls  for  the  performance  of  an  act  by  the  offeree  and 
that  act  can  be  perfonned  by  dispatching  something  throi^ 
the  mail,  on  well-recognized  principles  of  the  law  of  sales, 
title  will  pass  and  the  act  of  the  offeree  will  be  complete  as 
'  soon  as  the  thing  requested  is  sent.  It  has  been  settled  since 
an  early  day  that  where  goods  are  ordered  from  a  distance, 
the  delivery  of  t^em  to  a  carrier,  in  accordance  with  the  express 
or  impUed  terms  of  the  offer,  transfers  title  to  the  buyer;  that 
is,  a  unilateral  ocmtTact  is  completed  in  which  the  performuice 


Ferriar  e.  Storer,  63  Iowa,  484, 19  N.  W. 
288,  £0  Am.  R«p.  762;  Siebold  v. 
Davis,  67  Iowa,  560,  25  N.  W.  778; 
Hunt  V.  Bigmau,  70  Iowa,  406,  30 
N.  W.  769;  Gippa  Brewing  Co.  v.  De- 
France,  91  Iowa,  108,  112,  S8  N.  W. 
1087,  28  L.  R.  A.  386,  51  Am.  St.  Rep. 
329;  Chiles  v.  Nelson,  7  Dana,  281; 
Shaw  V.  Ingram-Day  Lumber  Co.,  152 
Ky.  329, 153  S.  W.  431,  L.  R.  A.,  1915, 
D.  145;  Bailey  v.  Hope  Ina.,  Co.  56 
Me.  474;  Emeraon  Co.  v.  Proctor,  97 
Me.  360,  54  N.  E.  849;  Wheat  v.  Cron, 
31  Md.  99;  Peck  v.  Freese,  101  Mich. 
321,  59  N.  W.  600;  Lungtrasa  v.  Gei^ 
man  hut.  Co.,  48  Mo.  201,  8  Am.  Rep. 
100;  Egger  v.  Nesbitt,  122  Mo.  667, 
674,  27  B.  W.  385,  43  Am.  Rep.  696; 
Horton  v.  New  York  Life  Ine.  Co.,  151 
Mo.  604,  52  S.  W.  356;  Lancaster  v. 
Elliot,  42  Mo.  App.  £03;  Abbott  v. 
Sbepard,  48  N.  H.  14;  Davis  t>.  Aetna 
Mutual  File  Ins.  Co.,  67  N.  H.  218, 
34  Atl.  464;  Hallocfc  v.  Commercial 
Ins.  Co.,  26  N.  J.  L.  268;  CommerciAl 
Ins.  Co.  n.  Hallock,  27  N.  J.  L.  645, 
72  Am.  Dec.  379;  Northampton,  etc., 
Ins.  Co.  v.  Tuttle,  40  N.  J.  L.  476; 
Mactier  o.  Frith,  6  Wend.  103,  21 
Am.  Dec.  262;  Vassal  f.  Camp,  U  N.  Y. 
441;  Trevor  v.  Wood,  36  N.  Y.  307, 
93  Am.  Dec.  511;  Wataon  v.  RaeaeB, 
149  N.  Y.  388,  3fll,  44  N.  E.  161;  Wes- 
ter v.  Casein  Co.,  206  N.  Y.  506,  100 


N.  E.  488;  Hacbeny  r.  Leary,  12  Ore. 
40,  7  Pac.  329;  Williams  v.  Burdick,  63 
Ore.  41,  125  Pac.  844;  Hamilton  t>. 
Lycoming  M.  I.  Co.,  5  Pa.  St.  339; 
McClintock  v.  South  Pcnn.  Oil  Co., 
146  Pa.  144,  161,  23  Atl.  211,  28  Am. 
St.  Rep.  785;  Otis  v.  Payne,  86  Tenn. 
663,  8  S.  W-  848;  Blake  o.  Hamburg- 
Bremen  F.  I.  Co.,  87  Tex.  160,  2  8.  W. 
368, 60  Am.  Rap.  15;  Soottish  American 
Mortgage  Co.  v.  Davis,  96  Tex.  504, 
74  8.  W.  17,  97  Am.  St.  Hep.  932; 
Kenedy  Mercantile  Co.  v.  Western 
Union  Tel.  Co.  (Tex.  Qv.  App.),  167 
S.  W.  1094;  Eaarstick  v.  Fox,  9  Utah, 
no,  33  Pac.  251;  Durkee  v.  Vennont 
Central  R,  R.  Co.,  29  Vt.  127;  Hartford 
Ins.  Co.  V.  Laahw  Stocking  Co.,  S6 
Vt.  439,  29  Atl.  629,  44  Am.  St.  Rep. 
859;  Malloy  f.  Drumheller,  68  Wash. 
106,  122  Pac.  1005;  Washburn  i>. 
Fletcher,  42  Wis.  152.  The  only  con. 
trary  deciinon  not  ovwruled  seems  to 
be  McCuUoch  p.  Eagle  Ins.  Co.,  I 
Pick.  278.  Whether  this  case  would 
now  be  followed  in  Massachusetts  Ta&y 
be  doubted.  See  Brauer  o.  Shaw,  168 
Mass.  1S8,  46  N.  E.  617,  60  Am.  St. 
Rep.  387;  Commonwealth  Mutual 
Fire  Ins.  Co.  d.  Knabe  &  Co.,  171  Mass. 
265,  60  N.  E.  616. 

••  McGiverin  u.  Jamee,  33  Up,  Can. 
Q.  B.  203. 
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by  the  offeree  is  the  transfer  of  title  at  the  momeDt  of  shipment, 
and  the  promise  of  the  offeror  to  pay  the  price  becomee  a 
Innding  obligation  at  that  time.'  If  goods  are  ordered  to  be 
Bent  l^  mail  there  can  be  no  doubt  tliat  the  same  principle 
qiplies  and  that  a  unilateral  contract  is  complete  when  the 
goods  are  mailed.  If  instead  of  goods  the  offeree  is  requested 
to  send  money,  the  result  also  ia  the  same.  As  Boon  as  the 
money  is  sent  it  becomes  the  property  of  the  offeror,'  and  he 
is  bound  to  perform  his  promise  for  which  the  money  was  the 
oonsidraation.  So  if  the  offer  requested  the  smdii^  of  a  far- 
mal  document  l^  mail,  title  to  the  document  would  pass  as 
Boon  as  muled.' 

In  an  offer  to  make  a  bilateral  simple  contract,  however,  the 
offeror  requests  a  promise  and  not  an  act,  and  our  law  doea 
not  r^iard  tiie  mere  delivery  of  an  unsealed  informal  writing, 
such  as  a  letter,  as  of  itself  creatii^  an  obligation.*  Accord- 
ingjy  in  bilateral  contracts  made  by  correspondence,  the 
question  is,  when  has  the  offeree  made  the  promise  requested 
in  the  offer?  It  may  be  forcibly  argued  that  tnAlfing  a  promise 
is  something  which  necessarily  requires  communication,  and 
tikat  sending  a  letter  which  never  arrives  is  no  more  making 
a  promise  to  the  person  addressed  than  talking  into  a  telephone 
when  there  is  no  connection  with  the  person  addressed;  * 
and  the  rule  that  a  bilateral  contract  is  completed  by  mailing 
acceptance  has  been  ably  criticised,  and  contention  made  that 

■WmiBton  on  Sides,  {278.  187;  FeDnsylTania  Lumbennana'  Mut. 

*Buell  D.  Ctu^nn,  99  Mms.  EM,  97  F.  Ins.  Co.  v.  Meyer,  128  Fed.  AS2, 

Am.  Dec  BS;  Currier  v.  Contineatal  61  C.  C.  A.  254;  Canterbury  o.  Bonk 

life  Ins.  Co.,  53  N.  H.  533;  Palmer  v.  of  Sparta,  91  Wis.  63,  64  N.  W.  311, 

Fbcmiz  Mut.  L.  Ins.  Co.,  84  N.  Y.  63;  SO  L.  R.  A.  845,  51  Am.  St.  Rep.  870. 

Edgnton  v.  Hodge,  41  Vt.  676;  cp.  the  offer  requested  that  a  oheok  w 

Cuapbell  v.  Kni^^tA  of  Pythias,  168  draft  be  sent  and  ownerahip  of  the  doo- 

Hms.  397, 47  N.  E.  109.   But  the  mere  ument  was  held  to  paai  as  soon  as  it 

icqueat  to  "rranit"  a  latfie  sum  though  was  mailed.    See  also  Siohel  e.  Borch,  2 

it  HUwriMB  the  use  of  the  post,  does  H.  &  C.  964,  966;  Mitchell  v.  Byme, 

not  authoriie  mailing  the  amount  in  6  Rich.  L.  171;  Kirkman  o.  Bank  <J 

BegDti^ile  tnaauiy  notes,  and  if  the  America,  2  Coldw.  397.    Cp.  Ex  parte 

mcney  ii  kwt  in  the  mail,  it  is  the  sen-  Cote,  L.  R.  9  Ch.  27. 

itft  km.     Mitchell-Hauy  v.    Nor^  'See  tupra,  {12. 

«idi  Ao.  Ins.  Co.  Il918|,  1  E.  B.  124.  •  But  see  2  CoL  L.  Rev.  S,  by  Dean 

'Thai   in    Ta^oe    v.    Merchants'  Ashley. 
Ffae  Ins.  Co.,  9  Bow.  39(^  13  L.  Ed. 
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actiuJ  conununication  should  be  required.*  But  it  is  c^lAiuly 
in  accordance  with  all  analogies  in  the  fonnation  of  contracts 
that  some  outward  indication  of  assent  and  of  promises  should 
be  r^arded  by  the  law  as  essential  rather  than  the  actual 
communication  which  is  necessary  for  mental  assent.  If  the 
law  is  open  to  criticism  for  taldi^  the  moment  of  mailing  a 
letter  as  important,  it  is  because  t^t  outward  act  is  not  so 
certain  an  outward  indication  that  a  promise  has  been  made 
as  a  receipt  of  the  letter  by  the  offeror  would  be,  and  the  law 
should  select  such  an  outward  act  as  normally  and  or- 
dinarily connotes  the  actual  wftlring  of  a  promise  by  com- 
munication. 


§  83.  Acceptance  in  contracts  by  telegraph  or  telephone  may 
be  complete  by  dispatching  a  message. 

By  analc^y  to  the  law  governing  contracts  by  mail,  it  is 
held  that  a  contract  by  telegraph  may  be  completed  by  de- 
hvering  a  telegraphic  dispatch  of  acceptance  for  transmission 
at  the  receiving  office  of  the  telegraph  company.''  The  same 
analogy  will  probably  prevail  in  the  case  of  contracts  by  tele- 
phone.'   The  analogy  between  the  tel^raph  and  mail  is  by 


•  Lasgdell,  Summary  of  Contracts, 
ii  14-16.  Dean  Langdell'a  aasertioQ 
that  the  promise  contained  in  the  ac- 
ceptance is  itself  an  offer  before  a  con- 
tract IB  completed,  aeema  untenable. 

'  Minnesota  Oil  Co.  v.  Collier  Lead 
Co.,  4  Dill.  431i  Garrettjwn  v.  North 
Atchison  Bank,  47  Fed.  867;  Andrews 
D.  Schrdber,  93  Fed.  367;  Wdd  v. 
Victory  Co.,  206  Fed.  770;  Bank  of 
Yolo  V.  Speny  Fbur  Co.,  141  Cal.  314, 
74  Pac.  855,  6S  L.  R.  A.  90;  Haas  v. 
Myers,  111  lU.  421,  427,  53  Am.  Rep. 
634;  Cobb  r.  Force,  38  lU.  App.  255; 
Western  Union  Td.  Co.  v.  Allen,  30 
Kana.  229,  119  Pac.  981;  Postal  Tele- 
graph Cable  Co.  v.  Louisville  Oil  Co., 
140  Ky.  506,  131  S.  W.  277;  Tyng 
V.  Converse,  180  Mich.  195,  146  N.  W. 
629;  Trevor  v.  Wood,  36  N.  Y.  307, 
93  Am.  Deo.  SIl;  Wester  o.  Casein  Co., 
206  N.  Y.  506,  100  N.  E.  488,  490; 


Williams  i>.  Burdick,  63  Ore.  41,  125 
Pac.  844;  Perry  ».  Mt.  Hope  Iron  Co., 
IS  R.  1.  380,  5  Ati.  632;  Kenedy  Mer- 
cantile Co.  V.  Western  Union  Td.  Co. 
(Tex.  Civ.  App),  167  S.  W.  1094. 
Contra  is  Beaubien  Produce  Co.  t>. 
Robertson,  Rap.  Jud.  Quebec,  18  C.  8. 
429. 

'  Bank  of  Yolo  v.  Sperry  Flour  Co., 
141  Cal.  314,  74  Pac.  855,  65  L.  R.  A. 
90;  Tung  v.  Converse,  ISO  Mich.  195, 
146  N.  W.  629;  Planters'  OU  Co.  v. 
Whiteeboro  Cotton  Oil  Col  (Tex.  Civ. 
App.),  146  S.  W.  225;  Cuero  Cotton 
Oil  Mfg.  Co.  p.  Feedere'  Supply  Co. 
CTex.  Civ.  App.),  203  S.  W.  79.  The 
point  decided  by  these  cases  related  to 
the  place  of  a  contract  rather  than  to 
its  existence,  but  the  decLuon  that  the 
place  where  tbe  acceptor  speaks  is  the 
place  of  the  contract  necessarily  in- 
volves  the  condusion  that  it  is  tbe 
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no  means  perfect,  aod  the  telephone  presents  still  greater 
differences  from  the  mail.  In  the  United  States,  neitiber  the 
tel^raph  nor  the  telephone  has  been  operated  by  the  govera- 
ment,  except  durii^  war.  In  neither  case  is  anything  tangible 
Beat  by  the  offeree  and  received  by  the  offeror.  In  the  use 
of  the  telegraph  the  risks  of  error  are  also  vastly  greater  than 
in  the  case  of  mail.  Nevertheless  if  the  assumption  is  soimd 
that  the  c^eror  has  impliedly  assented  to  the  starting  of  a  tele- 
gram on  its  way,  as  the  only  necessary  manifestation  of  accept- 
ance, the  result  would  be  imquestionably  right.  The  difficulty 
ia  because  of  the  probabiUty  that  such  an  assumption  is  based 
on  a  l^al  fiction.  So  far  as  the  telegraph  is  concerned,  however, 
tlie  law  is  doubtless  settled;  but  a  contract  by  telephone  pre- 
sents quite  as  great  an  analogy  to  a  contract  made  where  the 
parties  are  orally  addressii^  one  another  in  each  other's  pres- 
ence. It  has  not  been  suggested  in  the  latter  case  that  the 
offeror  takes  the  risk  of  hearing  an  acceptance  addressed  to 
him.  The  contrary  has  been  held.*  If  then  it  is  essential 
tii&t  the  offeror  shall  hear  what  is  said  to  him,  or  at  least  be 
guilty  of  some  fault  in  not  hearing,  the  time  and  place  of  the 
formation  of  the  contract  is  not  when  and  where  the  offeror 
q>eaks,  but  what  and  where  the  offeror  hears,  or  oi^t  to 
hear." 


■pe&ldng  of  the  acceptor,  not  the  hear- 
ing of  the  offeror  which  completes  the 
eoDtnct.  See  ia}ra,  |97.  The  foU 
knring  edittwial  oomment  ia  made  in 
75  CmUsl  L.  J.  71,  on  the  earlier  Texas 
itaaati  dted   abore:— 

"The  rule  as  to  letten  and  telegiame 
i^  we  think,  this  way,  aod  the  court's 
oonduekm  ia  voy  probably  correct. 
TliaeBMinB,  howerer,  aomething  more 
cf  avumptiGa)  of  fact  than  l<^o  in  ar- 
liring  at  this  conduaion.  Thus  it  ia 
nid  the  oSer  was  received  and  accepted 
at  the  same  place.  Jmt  as  fordbl}', 
howener,  it  oould  be  said  the  offer  was 
Bade  ai>d  accepted  and  the  agreement 
ooDMimiDated  at  the  other  place,  and 
pofaapa  with  more  reason.     If  dte 


voice  of  the  acceptor  had  not  reached 
or  been  properly  heard  by  the  offeror 
of  the  contract,  would  the  agreement 
have  been  consummated?  The  ao- 
oeptor  knew  the  offeror  was  listening 
to  hear  and,  ia  accepting,  it  was  in- 
cumbent on  him  to  make  him  hear. 
But  he  was  to  hear  at  the  place  of  offer. 
Would  not  what  the  offeror  heard  be 
the  contract,  if  it  differed  from  what 
the  other  said7" 

•Seet7(frffl,  JBS. 

•■The  New  Swiss  Federal  Code  of 
Obligations  provides  (Art.  4):  Con- 
tracts concluded  by  telephone  are  re- 
garded as  made  between  parties  pres- 
ent, if  they  or  their  agents  have  been 
personally  in  coomiunieatioD. 
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§  83.  The  use  of  ^e  mail  or  telegraph  must  have  been  au- 
thorized in  order  that  a  contract  should  be  completed 
by  sendhig  an  acceptance. 

The  reason  given  in  modem  cases  for  the  doctrine  that  a 
contract  may  be  completed  by  mailing  a  letter  of  acceptance, 
or  by  dispatching  a  telegraphic  acceptance,  is  that  the  use 
of  the  postroffice  or  telegraph  compai^  has  been  authorized 
or  indicated  by  the  t^eror  as  the  means  of  communication, 
and  that  the  acceptor  is  complying  with  a  request  made  to 
him  or  authority  given  to  him  by  the  offeror  in  sending  his 
acceptance  in  that  way.  If  the  offeror  himself  sends  his 
offer  by  mail,  this  of  itself  implies  authority  to  answer  by 
the  same  channel  of  communication."  Similarly,  if  an  offer 
is  sent  by  telegraph,  authority  to  reply  in  the  same  way  will 
be  implied."  If  an  offer  is  made  orally,  but  is  left  open  for 
subsequent  acceptance,  and  the  parties  reside  at  a  distance 
so  that  no  subsequent  personal  meeting  is  apparently  con- 
templated, an  acceptance  by  mail  would  be  authorized; " 
and  similar  principles  woxild  govern  the  use  of  the  telegraph," 
where  ihe  offerer  has  not  himself  made  use  of  the  medium  of 
communication  adopted  by  the  offeree.  The  question  whether 
that  medium  was  authorized  is  one  of  fact;  depending  upon 
what  would  reasonably  be  expected  by  one  in  the  position  of 
the  contracting  parties,  in  view  of  prevuling  business  customs. 

"  See  taaee  mpra,  \  80.  that  the  contract  was  oompleted  in 

"  Williams  v.  Burdick,  63  Ore.  41,  Rhode  Island.    "If  theie  be  hay  ques- 

126  Pac.  844;  Ferry  v.  Mt.  Hope  Iron  tion  that  the  telegraph  is  a  natural  and 

Co.,  15  R.  1.  380,  6  Atl.  632,  2  Am.  St.  ordinaiy  mode  of  transmittinR  such  an 

.  Rep.  902;  and  see  other  caaee  cited  acceptance,  that  is  a  question  of  fact  for 

in  the  preceding  section.  the  jury;  but  we  are  of  opinion  that  if 

"  Henthom  v.  Fraser,  1189^  2  Ch.  it  be  shown  that  the  acceptance  duly 

27;  (/.   Scottish  Am.   Mtge.  Co.  r.  reached  the  defendant,  the  question  of 

Davis,  96  Tex.  504,  74  S.  W.  17,  97  the  mode,  no  mode  having  been  apeci- 

Am.  St.  Rep.  932.  fied  is  immaterial."    See  also  ^^cox  v. 

"  In  Perry  v.  Mt.  Hope  Iron  Co.,  IS  Cline,  70  Mich.  517,  38  N.  W.  S56; 

R.  I.  380,  5  Atl.  632,  2  Am.  St.  Rep.  Tyng  v.  Converse,  180  Mi<^.  196,  146 

902,  an  offer  made  in  Boston  in  oonver-  N.  W.  929;  South  Bi&nch  Cheeee  Co. 

Ration  was  to  "stand  until  the  next  v.  American  Butter  &  Cheeee  Co.,  191 

day."    The  plaintiff  telegraphed  an  ac-  Mioh.  507,  168  N.  W.  1S8. 
ceptance  from  Providence.    It  was  h^ 
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i  M.  An  acceptance  must  be  properly  stamped  and  addressed. 

It  is  obvious  that  autiiority  to  send  an  answer  by  mail  must 
be  limited  to  an  acceptuice  properly  addressed.'^  And  as 
the  postal  laws  of  the  United  States  require  entire  or  partial 
prepayment  of  postage,  a  letter  of  acceptance  muled  without 
a  stamp  will  not  create  a  contract."  But  as  letters  with  the 
mmim^im  requirement  of  stamps  upon  them  are  sent  forward, 
thou^  their  weight  is  such  as  to  require  additional  postage, 
it  is  not  so  clear  that  an  acceptance  tJbus  stamped  is  not  effec- 
tive when  nuuled."  That  prepayment  of  a  telegraphic  ac- 
ceptance is  essential  does  not  seem  probable,  ednce  no  added 
ride  of  delay  or  of  failure  to  reach  its  destination  is  involved. 
The  question  may  also  be  suggested  whether  a  conti-act  could 
be  con^leted  by  mailing  a  letter  of  acceptance  at  a  time  when 
mails  were  stopped  by  disturbance  of  nature,  by  riots,  or  by 
var;  and,  similarly,  whether  dispatching  a  telegraphic  ac- 
ceptance would  be  sufficient  if  telegraphic  communication 
had  been  intenipted  by  breaking  of  the  wires.  Certain^  if 
the  acceptor  knew  of  the  circumstances,  no  contract  ought  to 
be  held  to  have  been  formed,**  If  the  acceptor  had  no  reason 
to  know  of  the  interruption,  it  would  seem  that  once  the  offeror 
has  authorized  the  means  of  communication  adopted,  he  must 
take  the  risks  which  that  method  of  communication  involves. 

S  8S.  When  an  acceptance  Is  mailed. 

An  acceptance  is  mailed  within  the  meaning  of  the  rule 
under  conuderatiom,  when  it  is  put  within  the  control  of 
postal  authorities  authorized  to  receive  it.  Merely  delivering 
an  acceptance  to  a  messenger  with  directions  to  m^  it,  amoimts 
to  notiiiog  until  the  messenger  actually  deposits  it  in  the  nuul." 

**  Potta  p.    Whitehead,    20   N.    J.  discuBaion  that  such  on  aco^>taiice 

Eq.  (6  C.  E.  Green)  56.     A  letter  wu  effective  when  mailed,  thou^  the 

iSreeted  to  the  offeror  at  a  place  to  deficiency  in  postage  delayed  delivery 

iHadt  be  only  oocaoionally  neorted,  of  the  letter. 

ma  hdd  not  to  create  a  contract  when  d  In  Bal  r.  Von  Staden,  20  So.  Afri- 

mailed.  can  L.  J.  407,  it  was  held  that  mailing 

■*&itton  D.  FhilUpe,  24  How.  Fr.  a  letter  of  acoeptanoe  did  not  oom- 

111;  Biike  v.  Hamburg-Bremen  F.  I.  plete  a  contract  when  commimicAtion 

Co,  «7  Tex.  160,  2  8.  W.  368.  by  mail  was  interrupted  by  war. 

"  Id  SdiiilU  V.  Caledonia  Imnnanoe  ''Maclay  e.  Harv^,  90  HL  526, 

Co.,  77  Fed.  375,  it  was  held  without  32  Am.  Bep.  35. 
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In  England  where  postmen  are  not  required  by  law  to  receive 
lettera  for  mailing,  tiie  delivery  of  a  letter  to  a  postman  with 
the  request  that  he  post  it,  is  wholly  ineffectual  until  the  letter 
is  actually  posted.'"  In  the  United  States  the  postal  r^ula- 
tions  require  the  carriers  on  their  rounds  to  receive  all  prepaid 
letters  that  may  be  handed  them  for  mailing.  Therefore, 
handily  an  acceptance  properly  addressed  and  stamped  to 
a  posbnan  would  complete  a  contract.^'  Depositii^  a  lett^ 
in  a  street  maU  box  is  still  more  clearly  a  mailing  of  it  within 
the  requirements  of  the  law.^^ 

§  86.  It  is  not  Important  that  the  acceptor  has  the  power  to 
withdraw  his  acceptance  trom.  the  mail. 
An  infer^ce  is  possible  from  an  English  case  ^'  that  the  doc- 
trine that  an  acceptance  is  complete  when  it  is  mailed,  is  based 
on  the  assumption  that  thereafter  the  letter  is  no  loiter  within 
the  sender's  control,  and  that  where,  as  in  France,  tiie  sender 
may  reclaim  his  letter,  the  contract  should  not  be  regarded  as 
complete  until  the  acceptance  is  received.  This  doctrine  can 
hardly  be  accepted  in  the  United  States,  howevCT,  where,  by  the 
postal  regulations,**  the  sender  of  a  letter  may  regain  it  by  com- 
plying witii  certain  specified  formalities,*'  and  yet  as  has  been 

"Re    London    &    Northern  Bank,      161.    See  also  Ae  LondoD  &  Northern 
[1900)  1  Ch.  22a 

"  In  Pearoee.  Langfit,  101  Pa.  507, 
611,  47  Am.  Hep.  737,  the  court  said: 
"It  certainly  can  make  no  difference 
whether  the  letto"  is  handed  directly 
to  the  carrier,  or  is  first  deposited  in  a 
receiTing  box  and  taken  from  thence 
by  the  same  canin.  .  .  .  The  postal 
r^ulations  of  the  United  Stat«»  re- 
quite that  carrieia  while  on  their 
rounds  shall  receive  all  letters  pre- 
paid that  may  be  handed  them  for 

■*  "It  is  clear  that  when  the  plain- 
tiff in  pursuuioe  of  defendant's  re- 
quest deposited  the  duplicate  of  the 
contract  signed  by  her,  with  her  ad- 
dress, in  the  United  States  street 
mailing  box,  the  agreement  by  that 
act  became  complete."  Watson  v. 
RuseeU,  149  N.  Y.  388,  391,  44  N.  E. 


Bank,  [1900]  1  Ch.  220;  Wood  v.  Cal- 
laghan,  61  Mich.  402,  411,  28  N.  W. 
162;  Greenwich  Bank  v.  DeGroot,  7 
Hun,  210. 

"  Ex  parle  Cote,  L.  R.  9  Ch.  27. 
The  deci^on,  however,  involved  the 
questJOD  whether  the  ownership  in 
bills  of  exchange  passed  when  they 
were  mailed  not  whether  a  bilateral 
contract  was  completed.  See  tupra, 
S80. 

"{1631,  633. 

**See  Crown  Point  Iron  Co.  v. 
Aetna  Ins.  Co.,  127  N.  Y.  OOS,  600, 
28  N.  E.  653, 14  L.  R.  A.  147.  In  Mc- 
Donald V.  Chemical  Natl.  Bank,  174 
U.  S.  610,  620,  43  L.  Ed.  1106,  the 
court  said,  however, — "Nor  can  it  be 
conceded  that  except  on  some  extraor- 
dinary occamon  and  on  evidence  sat- 
isfactory to  the  poeUoffioe  authoritiea. 
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seen  a  contract  is  completed  by  an  authorized  mailii^  (^  an  ac- 
ceptance.* Moreover,  after  an  acceptance  by  tel^raph,  there 
can  be  little  doubt  that  the  cotDpaay  would,  if  requested  by  the 
Bender  of  the  dispatch  immediately  after  he  had  delivered  it  for 
transniifision,  return  it.  In  Ei^land  the  telegraph  lines  are  in 
the  control  of  the  government,  and  are  operated  by  the  post^ 
office  department.  Attention  does  not  seem  to  have  been  called 
in  the  American  cases  to  the  difference  in  this  res^iect  of  the 
telegraph  from  the  post  ofiGce  as  a  medium  of  transmission. 
It  may  be  observed  that  in  the  law  of  property  title  may  pass 
hy  an  authorized  appropriation  on  the  part  of  the  seller  though 
the  property  still  remains  entirely  within  his  control,"  and 
thoi^  it  would  not  be  universally  admitted  that  there  may 
be  delivery  of  a  formal  document  remaining  wholly  witiiin 
the  maker's  hands,  ^  it  does  not  seem  that  a  mere  possibihty 
tliat  the  m^er  may  regain  possession  would  prevent  a  delivery 
to  the  post-office  from  operating  as  a  delivery  of  the  inslxument 
to  the  person  addressed."  Though  the  analogy  is  by  no  means 
perfect  between  a  transfer  of  property  or  of  a  formal  iostrument 
on  muling  and  the  formation  of  a  bilateral  contract  by  the 
nuuling  of  a  letter  of  acceptance,  no  reason  is  apparent  why 
the  possibility  of  withdrawal  by  the  sendra*  should  be  of  any 
more  importance  in  the  latter  case  thui  in  the  former. 

§  87.  An  acceptance  inadequate  when  mailed  may  becomA 
valid  when  received. 

If  an  acceptance  is  actually  received  by  the  offeror  which 
complies  with  the  terms  of  the  offer,  while  the  offer  is  still 
a  letter  once  maikd  am  be  withdrawn  "  Wil]istoD  on  Sales,  {£  274  et  uq. 

by  the  por^  who  mailed  it.     When  •>  See  infra,  J  211. 

tetun  nre  pkued  in  a  poet-office,  they  "  In  Canterbury  v.  Bank  of  Sparta, 

■re  within  the  le^  cutaody  of  the  of-  01  Wis.  53,  64  N.  W.  311,  30  L.  R.  A. 
fieeis  of  the  KOTemment,  and  it  is  the  845,  51  Am.  St.  Rep.  870,  a  check  was 
duty  of  postmast«TB  to  deUver  them  to  dispatched  by  mail  in  accordance  with 
the  parties  to  wham  they  are  addieseed.  an  offer.  It  was  held  that  the  title  to 
United  Btates  v.  Pond,  2  Curtis,  C.  C.  the  check  passed  at  once  on  the  mail- 
2S5;  Buell  n,  Chapin,  90  Mass.  504,  ing,  and  that  when  it  wae  subsequently 
97  Am.  Dee.  58;  Morgan  v.  lUchaid-  withdrawn  from  the  mail  by  the  sender, 
Km,  13  Allen,  410;  Tayloe  t>.  Mer-  he  converted  the  check,  and  was  liable 
chants'  Fire  Ins.  Co.,  13  L.  Ed.  187,  for  its  amount.  See  further,  tttpra, 
9  How.  390."  i  80. 

.  "Seeropro,  SSa 
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open,  a  contract  will  be  fonned.  Accordit^ly  if  for  any  reason 
an  acceptance  when  mailed  or  dispatched  by  tel^raph  does 
not  complete  the  conlract,  as,  (or  instance,  because  the  use 
of  the  mail  or  telegraph  was  not  authorized,  or  because  the 
accept^ice  was  not  properly  addressed,  a  contract  will,  never- 
theless, be  formed  if  the  acceptance  is  recdved  while  the  off^ 
still  remains  open.*"  An  inquiry  suggests  itself  which  does 
not  seem  to  have  been  conddered  by  the  courts;  how  far  the 
duration  of  the  offer  may  be  affected  by  permitting  an  accept- 
tance,  ineffective  when  sent,  to  become  valid  when  received.  If 
an  offer  is  sent  by  mail  from  San  Fruicisco  to  Boston,  expressly 
or  impliedly  requesting  an  answer  by  the  same  channel,  it  may 
be  supposed  that  an  answer  by  m^  must  be  sent  within  a  day 
or  two  to  create  a  contract,  and  if  so  sent  will  form  a  contract 
when  it  is  mailed.  As  the  mailing  constitutes  the  acceptance, 
this  seems  to  involve  the  concludon  that  a  reasonable  time 
within  which  acceptuice  must  be  made  is  a  day  or  two.  Let 
it  be  supposed  that  the  offeree  instead  of  taking  iias  course 
waits  three  or  foiu'  days  longer  tiian  would  be  permisdble 
if  he  had  used  the  nuuls,  and  thea  sends  a  tel^'aphic  accept- 
ance which  reaches  the  offeror  as  soon  as  a  tetter  promptly 
muled  would  have  reached  him.  It  seems  certainly  arguable 
that  when  the  tel^ram  was  sent  no  offer  was  open;  yet  if 
this  result  is  accepted,  the  general  statements  somelimes  made 
must  be  qualified.  It  must  follow  that  where  a  letter  of  ac- 
ceptance is  called  for,  and  one  is  sent  which  is  nusdirected 
but  which,  nevertheless,  arrives  as  soon  as  if  it  bad  been  cor- 
rectly addressed,  no  contract  is  created  imless  the  letter  of 
acceptance  arrives  within  a  time  which  would  have  heai 
reasonable  not  for  reeraving,  but  for  diqmtching  a  properly 
addressed  letter.  The  only  apparent  escape  from  the  difficulty 
(which  is  a  consequence  of  the  prevailing  rule  that  Tnniling 
an  acceptance  may  create  a  contract)  is  to  say  that  a  reason- 
able time  for  the  acceptance  of  an  offer  is  not  an  absolute 

SB    b)    telegnm»— Webb  v.      McLean,  SO  Ala'.  360,  365;  E 


Shamuui,  34  U.  C.  Q.  B.  410;  Perry  Hibbard,  153  HI.  102,  38  N.  E.  899, 

V.  Mt.  Hope  Iron  Co.,  Ifi  R.  I.  380,  46  Am.  St.  R^.  872;  Potta  v.  White- 

S  Ati.  632,  2  Am.  St.  Rep.  902;  Lucas  bead,  20  N.  J.  Eq.  SB  (S  C.  E.  Green); 

D.  Western  Union  Tel.  Co.,  131  la.  669,  Haines  v.  Deuborn,  109  Pa.  474,  49 

109  N.  W.  191.    Aa  to  mail— Linn  v.  AU.  819. 
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quantity  even  for  Uiat  offer  but  may  vaiy  with  the  means 
adopted  for  accepting.  Thus  a  reasonable  time  for  dispatch- 
ing a  letter  of  acceptance  would  be  shorter  than  the  time  per- 
mitted if  the  acceptor  accepted  in  person  or  put  the  acc^tance 
directly  in  the  offeror's  hands.  Though  this  reasoning  is 
somewhat  forced,  it  is  not  impossible,  and  the  fact  that  such 
an  c^qjrasdcai  as  "return  mail,"  when  inserted  in  an  offer  as 
a  requirement  has  been  construed  as  meanii^  within  such 
a  time  as  return  mail  would  reach  the  offeror,^'  seems  to  in- 
dicate a  disposition  on  the  part  of  the  courts  to  ^ve  effect 
to  the  probable  attitude  of  mind  of  the  offeror,  which  ordinarily 
n^iards  the  time  when  receipt  of  the  acceptance  is  expected, 
not  the  time  when  it  shall  be  started.  One  may  suppose,  how- 
ever, conditions  in  an  offer  concerning  the  time  of  acceptance 
bom  which  escape  would  be  difficult.  If  an  offer  t^  mail 
said  "UtoB  offer  will  be  open  three  days  "  or  "this  offer  must 
be  accepted  within  three  days"  presumably  an  acceptance 
muled  within  that  time  would  be  sufficient;  but  it  seems  a 
difficult  construction  to  interpret  the  offer  as  meaning  that 
acceptance  may  be  made  at  any  time  within  which  a  letter 
muled  in  three  days  would  normally  t^e  to  reach  the  offeror. 
Unless  such  a  construction  could  be  ^ven  the  offer,  a  mis- 
directed acceptance  mailed  within  three  days  would  be  ineffec- 
tual if  it  arrived  after  the  lapse  of  three  days,  although  it 
arrived  as  soon  as  it  would  if  it  had  been  properly  directed. 
When  it  is  proved  that  a  letter  properly  addressed  and 
stamped  was  put  in  the  mail  there  is  a  presumption  tiiat  it 
reached  its  destination  in  due  course  of  post.'^  A  similar 
presumption  has  been  applied  to  telegrams.'^ 

«  See  S  76.  Ky.  231, 164  8.  W.  813;  Chaae  v.  Suiiy, 

"Wuren  «.  Wuren,  1  Cr.  M.  je  K.  88  Me.  468,  34  AU.  270;  McDoweU  v. 

350;  Bunudtr.  Levering,  6  Wheat,  102,  Aetna  Insumnoe  Co.,  104  Maaa.  444, 

SL.  Ed.  215 iRoeraithalv.  Walker,  111  41N.  E.eeS;  Fanners' Handy  Wagoa 

C.8.185, 195,28L.Ed.3gS;Kimberty  Co.  i;.  Newoomb,  192  Mich.  634,  159 

I.  Amu,  129  V.  S.  512,  529,  32  L.  Ed.  N.  W.  152;  Dade  v.  Aetna  Ins.  Co., 

7(4,  9  Sup.  Ct.  .355;  Young  v.  Clapp,  54  Minn.  336,  56  N.  W.  48;  Hand  v. 

147  m.  176,  190,  32  N.  E.  187,  35  HoweU,  61  N.  J.  L.  142,  38  Atl.  748; 

N.  E.  372;  Goodwin  e.  PiOTident,  etc.,  Janaen  ».  McCorkell,  154  Pa.  323,  26 

Aa'D,  97  la.  226,  66  N.  W.  157,  32  AtL  366. 

L.  H.  A.  473,  69  Am.  8t.  Rep.  411;  "Eppinger  t..  Soott,  112  Cal.  369, 

Coffin  p.   Svram   Lumber    Co.,    158  42  Pac  301,  44  Pac.  723,  53  Am.  St. 
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§  88.  The  offeror  may  impose  as  a  condition  of  his  offer  that 
Uie  acceptance  be  received. 

It  necessarily  follows  from  the  power  of  the  offeror  to  dictate 
the  conditions  of  the  contract,  and  the  way  that  it  may  be 
accepted,  tiiat  he  may  require  the  letter  or  telegram  of  ac- 
ceptance actually  to  be  received  before  a  contract  shall  be 
formed.**  And  it  would  seem  a  wise  precaution  for  an  offeror 
in  making  an  offer  by  letter  always  to  stipulate  for  actual  re- 
ceipt of  the  acceptance.  This  requirement  need  not  be  in  ex- 
press words,  it  is  enough  if  the  offer  imposes  a  condition  which 
cannot  be  satisfied  until  the  acceptance  is  received.  Thus, 
the  words  "If  I  do  not  hear  from  you  by  the  18th  or  20th, 
I  shall  conclude,  no,"  ven  held  to  impose  a  condition  that 
the  answer  should  be  received  by  the  ISth  or  20tii  before  a 
contract  could  be  formed.'*  So  an  offer  by  mail  conditional 
"upon  the  retiun  "  of  certiun  notes  was  held  revocable  at 
any  time  prior  to  their  actual  receipt.  *• 

§  89.  When  a  letter  of  acceptance  or  of  revocation  is  receiTed 
vitiiin  the  meaning  of  the  law. 

If  actual  communication  were  necessary  for  the  formation 
of  a  contract,  or  actual  commxmication  of  the  revocation  of 
an  offer  necessary  for  its  withdrawal,  it  would  be  immaterial 
that  a  letter  of  acceptance  or  revocation  came  into  the  pos- 
session of  the  person  addressed;  it  would  be  necessary  for 
the  letter  to  be  read.  But  the  Uw  in  regard  to  this  matter, 
as  in  regard  to  other  matters  in  the  formation  of  contracts, 
takes  as  its  requirement  an  outward  situation  which  would  or- 
dinarily connote  the  existence  of  the  state  of  mind  which  would 

Rep.  220;  Com.  v.  Jeffries,  7  Allen,  909;  Haaa  v.  Myers,  111  III.  421,  423, 

648, 83  Am.  Dec.  712;  Oregon  S.  S.  Ck>.  53  Am.  Rep.  634;  Postal  Telegr&ph 

ti.Ota,  100  N.  Y.  446,  3  N.  E.  485,  53  Cable  Co.   u.   LouiBTille  Oil  Co.,    140 

Am.  Rep.  221 ;  Perry  v.  German-Amei-  Ky.   506,    131   S.  W.  277;  Lewis  v. 

icon  Bank,  53  Neb.  89,  73  N.  W.  Brownmg,  130  Maaa.  173;  McCone  e. 

638.  Ecdes,    (Nev.    1019},    181  Pac.    134; 

"  Household  Fire  Ids.  Co.  v.  Grant,  Vbsbv  v.  Camp,  11  N.  Y.  441;  Acker- 

4.Ex.  D.  216,  223,  238;  Pennsylvania  man  v.  Maddux,  26  N.  Dak.  50,  143 

Lumbermans'  Mut.  F.  I.  Co,  v.  Meyer;  N.  W.  147, 

126  Fed.  352,  354,  61  C.  C.  A.  254,  "  Lewia  v.  Brownii^  130  Mass.  173. 

Mercer  Elec.  Mfg.  Co.  v.  Connecticut  **  McCone  o.  Ecclee,  (Nev.  1919), 

E3ec  Mfg.  Co.,  87  Conn.  601,  89  AtL  181  Fac.  134. 
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be  necessary  were  mutual  assent  a  matter  of  actual  as  distin- 
guished from  apparent  assent.  Accordingly,  if  a  letter  is  in 
the  possession  of  the  person  addressed,  or  of  one  authorized 
to  recdve  it  for  him,  cff  in  a  place  which  he  has  designated 
fat  the  purpose,  the  letter  has  reached  its  destination  and  is 
as  effectual  though  unread  as  if  it  were  read.'^ 

{  90.  Implication  of  assent  and  counter-promise. 

Assent  may  be  indicated  by  acts  as  well  as  by  words,  and 
an  expression  which  primarily  indicates  merely  assent  to 
receive  a  performance  promised  by  the  offeror  may  also  jus- 
tify an  inference  on  the  part  of  the  offeror  that  the  offeree 
undertakes  to  render  counter-performance:*'     This  double 


"  In  Howard  v.  Daly,  61  N.  Y.  362, 
19  Am.  Rep.  285,  an  offer  was  aent  by 
the  drfoidant  to  the  pkintiS  for  a 
theatrical  enffteement  in  the  foim  of 
a  ccmtiact  executed  by  the  def  aidant 
«ith  a  diqdkat«  which  be  requested 
the  phintiff,  if  ebe  accepted,  to  sign 
aod  return.  TIm  plaintiff  promptly 
■JgDcd  the  duplicate  and  deposited  it 
in  the  defendant's  letta  box  at  his 
(heabe,  which  was  sometimes  used 
for  wiA  puipoaea.  It  was  held  that  a 
eontiaet  was  completed  although  the 
duplicate  never  reached  the  defendant. 
iB  BohneB  d.  MylM,  HI  Ala.  401,  37 
8o.  588,  an  acceptance  of  an  option 
left  at  the  house  of  the  party  gi'nng  the 
optini  was  held  effectual  though  he  had 
ROM  to  Uie  woods  and  received  no 
Mtnal  notice  witiiia  the  stipulated  time. 
In  Sberwin  r.  Nad.  Cash  Be^iter  Co., 
S  CoL  App.  102,  38  Fae.  392,  an  offer 
and  revocation  were  reodved  by  the 
cflene  in  tin  same  mail.  The  court 
held  the  revocation  effectual  thou^ 
tboe  was  no  evidence  which  letter 
wia  m  fact  t«ad  firat.  ITiis  holding 
BecoHiily  involves  the  conclusion  that 
the  poMesBon  of  the  revocation  made 
it  dectuaL  Similarly  in  the  Scotch 
CMe  d  Dunmore  e.  Alexander,  9 
Shawi  D.  100  (Sen.  Cas.)  Langdell'a 
Cm.  Ctnt.  (2d  ed.)  121,  letters  of  ac- 


ceptance and  rejection  were  aimul- 
tsneouely  received  and  it  was  held  that 
they  must  be  treated  as  one  communi- 
cation. 

"Pittsburg  Plate  Glass  Co.  t>. 
H.  Neuer  Gbas  Co.,  263  Fed.  161, 
165  C.  C.  A.  61.  In  Grossman  t>. 
Schenker,  206  N.  Y.  466,  469,  100 
N.  E.  39,  the  court  said: 

"A  contract  includes  not  only  wliat 
the  parties  said  but  also  what  is  neo- 
eaarily  to  be  implied  from  what  they 
said.  Millilen  r.  WestoD  Union  Tel. 
Co.,  110  N.  Y.  403,  408, 18  N.  E.  251, 
1L.R.  A.  281.  Thus  the  words  'cash 
on  deUvery'  with  no  other  promise  to 
pay  'imply  a  promise  and  create  an 
obligation'  to  make  payment  upon 
delivery.  Justice  v.  Lang,  42  N.  Y. 
493,  1  Am.  Rep.  576.  So  the  word 
'sold'  in  a  written  agreement  implies 
not  only  a  contract  to  sell  but  also  a 
contract  to  buy;  Butler  v.  Thomson, 
92  U.  S.  412,  414,  23  L.  Ed.  684,  and  a 
contract  to  buy  with  no  express  prom- 
ise to  sdl  implies  the  latter  obligation. 
Hudson  Canal  Co.  v.  Fenn.  Coal  Co., 
76  U.  8.  [8  WaU.l  276,  289,  19  L.  Ed. 
349.  'What  is  implied  in  an  exprew 
contract  is  as  much  a  part  of  it  as  what 
is  expressed.'  Bishop  on  Contracts 
[2d  ed.],  i  241;  for  'the  Uw  is  a  silent 
factor  in  every  contract.'     Long  v. 
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effect  of  an  acceptance,  as  not  only  an  expression  of  asaent 
but  also  a  counter-promise  has  already  been  noted."  Where 
the  offer  clearly  states  the  undertaldng  which  the  offeror 
requests  as  omsideration  for  his  offer  there  can  be  no  doubt 
ih&t  any  expression  of  assent  by  the  offeree  has  Uiis  double 
effect.  Where  the  offer  is  not  thus  clear,  it  is  a  question  of 
construction  what  the  natural  meaning  of  the  words  and  acts 
of  the  parties  may  mean.  Taking  titie  to  goods  with  knowledge 
that  they  are  offered  at  a  certain  price  indicates  a  promise 
to  pay  that  price.*"  So  that  v/hcK  goods  which  have  not 
been  ordered  are  sent  and  the  buyer  takes  the  goods,  he  im- 
pUedly  agrees  to  pay  for  them.*'  Not  infrequently  an  agree- 
ment in  terms  states  merely  that  one  party  will  buy  or  that 
he  will  sell  certain  goods  without  stating  any  correlative 
obligation  by  the  other  party.  If  the  parties  were  purporting 
to  make  a  contract  it  will  generally  be  a  correct  impUcation 
of  fact  to  assume'  the  existence  of  the  correlative  promise.** 

Stittue,  107  lod.  94,  96,  d  N.  K  123, 
7  N.  E.  763. 

A  mutual  agreement  implies  an 
offer  and  acceptance,  or  a  promise  for 
a  promise  in  some  form,  and  if,  as 
alleged,  it  was  'mutually  agreed  .  .  . 
that  the  defendants  'nould  pay  to  the 
]daintiS  the  gum  of  S500,  for  such 
auperint^idence,'  neoesBarily  there  wa« 
not  only  an  express  promise  by  the 
defoidutt  to  pay,  but  also  an  implied 
promise  by  the  plaintiiF  to  Buperintend. 
AUm  V.  Patterson,  7  N.  Y.  476,  479, 
S7  Am.  Dec.  542;  Marie  v.  Garrison, 


83  N.  V.  14,  23;  Hadden  v.  Dimick,  31 
How.  Fr.  196,  226;  Stilwell  c.  Ocean 
Steamship  Co.,  6  N.  Y.  App.  Div.  212, 
214;  Jonra  &  Co  t>.  Binford,  74  Me.  439; 
Foulks  V.  Falls,  91  Ind.  315,  320." 
See  also  Baltimore  Brew^es  Co.  v. 
Callahan,  82  Md.  106,  33  Atl.  460; 
C.  M.  Cecil  Co.  v.  C.  D.  Wood  Elec- 
tric Co.,  103  N.  Y.  Mise.  687, 170  N.  Y. 
Supp.  962. 

•*  See  supra,  J  65;  and  ir^,  i  1293. 

•>  Dexter  v.  Filmore,  (Vt.  1918),  102 
Atl.  1048. 

"See  infra,  (91. 


"  Gold  Blast  Tr&nf^rtation  Co.  v. 
Kansas  Oty  Ac.  Co.,  114  Fed.  77, 
62  C.  C.  A.  25,  67  L.  R.  A.  696;  Lima 
Locomotive  Ac.  Co.  v.  National  Stod 
Castings  Co.,  165  Fed.  77,  83  0.  C.  A. 
693,  11  L.  R.  A.  (N.  S.}  713;  Stwhng 
Coal  Co.  D.  Silver  Springs,  162  Fed. 
848,  89  C.  C.  A.  520;  Jenkins  o.  Ana- 
heim Sugar  Co.,  247  Fed.  958,  961, 
160  C.  C.  A.  668;  Pittsburgh  Plate 
Glass  Co.  D.  H.  Neuer  Glass  Co.,  253 
Fed.161, 166C.C.A.61.  InZiehmn. 
Frank  Steil  Brewing  Co.,  181  Md.  582, 
102  Atl.  1006,  1007,  the  court  said 
(citing  Minnesota  Lumber  Co.  «. 
Whitebreast  Coal  Co.,  160  HL  86, 
43  N.  E.  774,  31  L.  R.  A.  S29;  Wells  «. 
Alexandre,  130  N.  Y.  642, 29  N.  £.  142, 
16L.  R.A.218): 

"The  general  rule  ...  is  to  the 
effect  that  an  accepted  offer  to  fur- 
nish or  deliver  such  articles  of  per- 
sonal piop^ly  as  shall  be  needed,  re- 
quired, or  consumed  by  the  established 
business  of  the  acceptor  during  a  lim- 
ited time  is  binding  and  may  be  en- 
forced, because  it  contains  an  int- 
plied  agreement  of  the  acceptor  to 
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More  specifically,  a  seller  who  takes  a  written  order  or  ^p-ee- 
ment  to  buy,  thereby  not  only  assents  to  receive  the  buyer's 
promise,  but  also  himself  impliedly  agrees  to  sell.^^  The  re- 
ceipt of  such  an  order  by  a  commercial  traveler,  however,  carries 
with  it  no  such  implication.  Unless  his  autiiority  to  make  con- 
tracts, not  simply  to  take  orderB  is  shown,  no  contract  arises 
until  acceptance  of  the  order  is  sent  to  the  buyer  by  the  prin- 
cipal.** The  same  question  may  arise  in  agreements  with  ean- 
ployees.  The  only  express  promise  may  be  to  employ  or  to  serve. 
Whether  the  prcanise  is  gratuitous  or  is  supported  by  an  implied 
counter-promise  is  a  question  of  fact  in  each  case.*^  Where  a 
eontract  of  employment  for  a  definite  time  is  made  and  the  em- 
ployee's services  are  continued  after  the  expiration  of  the  time, 
without  objection,  the  inference  is  that  the  parties  have  assented 
to  another  contract  for  a  term  of  the  same  length  with  the  same 
salary  and  conditions  of  service;  ^  following  the  analogy  of  a 


pardtMe  sQ  artideB  that  shall  be  re- 
quired in  conducting  bis  busineea  dur- 
ing the  time  named  fiom  the  party 
vfao  makee  the  offer." 

f  Amcncan  Automobik  Co.  v.  Per- 
kms,  83  Conn.  S20,  77  AU.  954;  Cam- 
aon  Coal  Co.  ».  Universal  Metal  Co., 
2gOkla.ei5,  llOPac.  720.  See  alao 
Bunnan  v.  McManus,  75  Eana.  106, 
89  Pac  15,  10  L.  R.  A.  (N.  S.)  1138. 
In  DaTidge  r.  Velie,  95  N.  Y.  Misc.  511, 
m  U.  Y.  Supp.  820,  821,  qieakmK  of 
aa  vder  the  court  said:  "The  written 
iutnnzient  hem  ia  nothing  more  than 
an  offer  by  the  d^endante  to  pur- 
diue  fertiliio',  fixing  price,  quality, 
ipisiitity,  time,  and  place  of  delivery. 
Ho  acceptance  binding  the  plaintiff 
can  be  found  within  the  four  comen 
of  the  paper.  It  may  be  that  solidt- 
ing  the  order  and  manual  aoceptanee  of 
Qwp^>et  would  warrant  the  infea?«nce 
vC  ita  acct^itance,  but  that  muat  be 
■lunrn  by  evidence  outaide  the  paper." 
"Gould  r.  Cat«  Chair  Co.,  147 
Ak  629, 41  So.  675;  Toledo  Computing 
Scale  Co.  f .  Stepbena,  96  Ark.  606,  132 
B.  W.  926;  Outc&ult  Advertiaing  Co. 
rYooDg  Hardware  Co.,  no  Ark.  123, 


161  S.  W.  142;  Bauman  u.  McManus, 
75  Ean.  106,  89  Pac.  15,  10  L.  R.  A. 
(N.  8.)  1138;  John  Matthews  Apparatus 
Co.  «.  RenB,  22  Ky.  L.  Rep.  1528,  61 
S.  W.  9;  Burbank  v.  McDuffee,  65 
Me.  135, 137;  Howe  Scale  Co.  t>.  Woifs- 
haut,  (Supr.  Ct.  App.  Tenn),  170  N.  Y. 
S.  943;  McKindly  k.  Dunham,  55  Wis. 
515,  13  N.  W.  485,  42  Am.  Rep.  740; 
cf.  CUrk  V.  Murphy,  164  Mass.  490, 
491,  41  N.  E.  874;  Bremiao  v.  Danaby, 
(Tex.  Qv.  App.)  95  8.  W.  700.  Often 
the  order  or  so-called  contract  ex- 
pressly provides  that  it  shall  not  be 
binding  on  the  principal  until  accepted 
by  him,  Hargrove  v.  Crawford,  159 
la.  S22,  141  N.  W.  423,  or  impliedly 
ao  provides,  e.  g.,  in  Cary  v.  Appo, 
(App.  Term.)  84  N.  Y.  &  569, 
the  order  stated:  "You  are  at  hberty 
to  consult  as  to  my  reputation  &o.," 
clearly  indicating  that  the  sdler  un- 
less satisfied  was  not  to  be  bound. 

**  Grayling  Lumber  Co.  p.  Hemin^ 
way,  124  Ark.  354,  187  8.  W.  327. 
See  also  Baltimore  Breweries  Co.  v. 
Callahan,  82  Md.  106,  33  AU.  460; 
and  cases  infra,  note  46. 

«  Wifliama  o.  Byrne,  7  A.  ft  E.  177; 
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similar  rule  in  r^ard  to  leases.  ^^  One  who  receives  an  appoiut- 
ment  as  sole  agent  agrees  by  his  assent  to  the  appointment  not 
only  that  the  principal  shall  have  no  other  agent,  but  also  that 
he  himself  Tvill  use  reasonable  diligence  in  endeavoring  to 
forward  the  business  of  tJie  agmcy."  Where  a  franchise  is 
offered  to  a  corporation  on  condition  that  it  assume  certain 
obligations,  acc^tanoe  of  Hhe  franchise  is  an  acceptance  of 
an  offer  and  binds  the  corporation  to  observe  the  stated  terms.** 


Hermann  t>.  ijtUeSeld,  109  Calif.  4S0, 
42  Pac.  443;  State  Board  v.  Meyiera, 
20  Colo.  J^p.  139,  77  Flto.  372;  Hart 
V.  Bndbury,  201  lU.  82;  Travdera' 
Ins.  Co.  ti.  Parker,  92  Md.  22,  47 
Atl.  1042;  Dunton  v.  Derby  Desk  Co., 
186  Ma«.  3S,  71  N.  E.  91;  Maynard  t>. 
Soyal  Worcester  Corset  Co.,  200  Maas. 
1,  S5  N.  E.  877;  Allen  v.  CSuoago  Pneu- 
matic Tool  Co.,  205  Maaa.  569,  91 
N.  E.  887;  ginee  v.  Wayne  County, 
68  Mich.  503,  26  N.  W.  486;  Wri*Jit 
».  Elk  Rapida  Iitin  Co.,  129  Mich.  543, 
89  N.  W.  335;  Home  Fire  Ina.  Co.  v. 
Barbn-,  67  Neb.  644,  93  N.  W.  1024, 
60  L.  R.  A.  927, 108  Am.  St.  716;  Fit<^ 
V.  Martin,  74  Neb.  638, 104  N.  W.  1072; 
Capron  v.  Stout,  11  Nev.  304;  Doug- 
lass t>.  Merchants  Ins.  Co.,  118  N.  Y. 
484,  23  N.  E.  806,  7  L.  R.  A.  822; 
Adams  i>.  Fitzpatrick,  125  N.  Y.  124, 
26  N.  E.  143;  Maaon  p.  New  York  Prod- 
uoe  Ezch.,  127  N.  Y.  App.  D.  28^  111 
N.  Y.  S.  163;  Kelly  v.  Carth^e  Wheel 
Co.,  62  Ohio  St.  698,  67  N.  E.  984; 
Wallace  v.  Hoyd,  29  Pa.  184,  72  Am. 
Dec.  620;  Houston  Ice  Ac.  Co.  v. 
Nioolini  (Tei.  Civ.  App.),  96  S.  W.  84; 
Dickinson  v.  Norwegian  Plow  Co.,  101 
Wis.  167,  76  N.  W.  HOB;  Appleton 
Waterworks  Co.  v.  Appleton,  132  Wis. 
603,  113  N.  W.  44;  Halter  e.  Goody, 
4  Saak.  L.  R.  161 ;  Bullock  v.  Wimmera, 
6  Viet.  L.  R.  (L.)  362;  %ort  tr.  Laery, 
11  N.  Zealand  L.  R.  17.  The  infer- 
ence may  be  rebutted  by  evidence  of 
any  kind  which  indicates  an  expres- 
sion by  words  or  acts  of  a  different 
Rex 


T.  R.  76;  O'Connco'  v.  Brig^  182 
Man.  387,  65  N.  E.  836;  Summera 
V.  Phomix  Ins.  Co.,  60  N.  Y.  Misc. 
181, 98  N.  Y.  S.  226;  SchottK.  U  Cocd- 
pagnie  G&t&ale,  62  N.  Y.  Misc.  238, 
102  N.  Y.  S.  901.  As  to  the  effect 
of  the  Statute  of  Frauds,  see  wt/ra, 
{503. 

"  Doe  w.  Bell,  5  T.  R.  471;  Earle  t>. 
KeUy,  21  Calif.  App.  480, 132  Pac.  282; 
Clinton  Wire  Cloth  Co.  v.  Gardner, 
99  HI.  151;  Cramer  v.  Haulier,  130 
Md.  212,  100  AU.  607;  Faion  v.  Jon^ 
176  Mass.  138,  67  N.  E.  360;  Ack^y  v. 
WestOTvelt,  86  N.  Y.  448;  Phipps  Est 
V.  Tong  Phong,  214  N.  Y.  308,  lOS 
N.  E.  410;  Baltimore  Ac.  R.  Co.  o. 
West,  67  Ohio  St.  161,  49  N.  E.  344; 
Adams  ii.  Dunn,  54  Fa.  Super.  303; 
Giioe  V.  Todd,  120  Va.  481,  91  S.  E. 
609;  and  see  24  Cyc.  1011.  For  caaes 
iriiere  the  infoence  was  rebutted,  see 
Cowell  t..  Snyder,  171  Calif.  291,  162 
I^.  920;  and  24  Cye.  1014. 

"American  Distributing  Co.  p. 
Hayn  Whed  Co.,  250  Fed.  109,  116; 
Kaufman  v.  Farley  Mfg.  Co.,  78  la. 
679;  Mueller  v.  Betheeda  Minoal 
Spring  Co.,  88  Mich.  390,  50  N.  W. 
319;  Commercial  Wood  &  Cement  Co. 
p.  Northampton  Portland  Cement  Co., 
116  N.  Y.  App.  D.  388, 100  N.  Y.  Supp. 
960;  Taylor  «.  Bannerman,  120  Wis. 
189,  97  N.  W.  918.  Cf.  Sten^aard  v. 
Smith,  43  Minn.  11,  44  N.  W.  669. 
As  to  any  implication  that  the  princi- 
pal will  continue  to  do  businew,  see 
infra,  i  1293. 

"  Public    Service 
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The  acceptance  by  a  creditor  of  a  note  payable  in  the  future  im- 
plies a  promise  to  forbear  suit  until  that  day,^  and  whenever  an 
c^eree  manifests  by  action  taken,  within  the  knowledge  of  ihe 
offeror,  an  assent  to  a  proposed  contract,  the  action  will  operate 
as  an  ass^t  on  the  (Scree's  part  to  make  the  promise  requested 
by  the  offeror." 

§  90a.  Acceptance  of  a  document  implies  assent  to  its  terms. 

Far  the  same  reason,  namely,  that  his  action  naturally  in- 
dicates assent,  where  an  offeree  signs  a  document  though 
in  ignonmce  of  its  contents,  he  is  boimd  by  its  terms.**  Nor 
is  signatm^  necessary. 

The  acceptance  of  a  paper  which  prnpOTts  to  be  a  contract 
sufficient^  indicates  an  assent  to  its  terms  whatever  they 
may  be,  and  it  is  immaterial  that  they  are,  in  fact,  unknown.^* 
This  principle  finds  illustrations  in  several  kinds  of  cases. 
Thus  the  grantee  imder  a  deed  poll  who  accepts  the  deed  is 
bound,  as  a  promisor^*  to  fulfill  all  tmdertakings  expressed 
in  the  deed  as  made  by  him."   And  any  writii^  signed  by  one 


r  St.  I^.  C3o.,  206  N.  Y. 
209, 99  N.  E.  636. 

••Baka  o.  Walker,  14  Exch.  46S; 
QioDkee  County  o.  Maoney,  173 
N.  a  653,  02  S.  E.  616. 

"Sfxineef  p.  Coopw,  11  HI.  ^>p. 
2S7;  Bogen  t.  Beoker-Braituutd  Ma- 
dune  Co.,  211  Mass.  559,  96  N.  K  502; 
Atlantic  Pdbble  Co.  t>.  Ldiigh  Valley 
IL,  89  N.  J.  L.  336,  98  Atl.  410.  In 
Scnlly  p.  Roehe^  76  N.  Y.  Misc.  458, 
135  N.  Y.  Suiv.  633,  a  tenant  wbo  held 
over  hia  term  after  being  notified  that 
inonued  rent  would  be  required,  was 
bdd  bound  to  pay  it.  See  also  Emo^ 
K»  p.  St^TOiB  Grocer  Co.,  95  Ark.  421, 
130  8.  W.  541, 105  Ark.  875,  151 8.  W. 
1003,  and  mpm,  !  22a. 

■•WatkjnB  V.  Rymill,  10  Q.  B.  D. 
178,  188;  Raffel  ».  Clark,  87  Conn. 
G67,  89  AtL  184,  stated  infra,  n.  65, 
aod  HaakinB  c  Young,  89  Conn.  66,  92 
AU.877. 

**  It  ia  iMtt  important  here  to  go  into 


the  disputed  question  whether  the 
grantee  can  propaly  be  called  a  cov- 
enantor and  be  sued  in  coveikant,  or 
whether  his  habihty  is  on  a  simple 
contract  for  breach  of  which  assumpsit 
is  the  proper  remedy.  Aa  to  this  see 
iilfra.  S  214. 

« P^lker  V.  Rice,  110  Ark.  70,  161 
6.  W.  162;  AUanta,  etc.,  Ry.  Co.  o. 
MoKinney,  124  Ga.  929,  53  3.  E.  701, 
6  L.  R.  A.  (N.  S.)  436,  110  Am.  St. 
Rep.  215;  Sanitaiy  District  v.  Chicago 
&c  Trust  Co.,  278  Rl.  529,  116  N.  E. 
161;  Brockme^er  v.  Sanitary  District, 
118  lU.  App.  49;  Sexauer  ir.  Wilson, 
136  la.  357, 113  N.  W.  941, 14  L.  R.  A. 
(N.  S.)  186;  Midland  Ry.  Co.  v.  Fisher, 
125  Ind.  19,  24  N.  E.  756,  8  L.  R.  A. 
604,  21  Am.  St.  Rep.  189;  Pariah  n. 
Whitney,  3  Gray,  618;  Nugent  u. 
miey,  1  Met«.  117,  35  Am.  Dec.  365; 
Hickey  v.  I^ke  Shore  &c.  R.,  51  Ohio 
St.  40,  36  N.  E.  672,  23  L.  R.  A.  396, 
46  Am.  St.  645.  But  in  RafFel  u.  Clark, 
87  Conn.  567,  571,  89  AU.  184,  the 
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party  and  orally  assented  to  by  the  other  binds  both,  except 
so  far  as  the  Statute  of  Frauds  provides  the  contrary."  In- 
deed any  written  contract  though  signed  by  one  party  only, 
binds  the  other  if  he  accepts  the  writing.'^  On  the  same  prin- 
ciple "a  defectively  racecuted  instrument,  either  a  lease  or  a 
deed,  when  made  by  the  owner,  may  be  enforced  against  him  as 
a  contract  to  make  a  lease  or  deed  for  the  reason  that  it  is 
his  contract."  " 

§  Mb.  Acceptance  of  telegraph  blank,  bill  of  lading,  ticket  or 
warehouse  receipt 
So  one  who  writes  a  telegraphic  message  on  a  blank,  offered 


oourt  said:  "No  doubt  the  production 
of  a  recorded  deed  containing  an  sb- 
Bumptiou  clause  ia  sufficient  to  estab- 
lish the  persoDol  liability  of  tbe  grantee, 
in  the  absence  of  any  other  testimony. 
But  when  the  agreement  to  assume  the 
mortgage  debt  is  denied,  and  there  is 
no  finding  of  an  antecedent  agree- 
ment to  that  effect,  and  the  ddiveiy 
and  acoeptsnco  of  the  deed  is  ander 
such  citcumstonces  as  do  not  chuge 
the  grantee  with  actual  knowledge  of 
the  existence  of  the  aasumption  clause, 
and  it  is  not  found  that  he  had  such 
knowledge,  the  mere  production  of  the 
deed  containing  such  a  clause  is  not 
enough  to  fix  a  personal  liabili^  f<a 
the  debt  upon  the  grantee.  Ute  prin- 
ciple that  a  party  must  be  presumed 
to  know  the  contents  and  meaning  of 
a  written  instrument  which  he  takes 
as  evidence  of  title,  doea  not  extend  so 
far  ss  to  conclusively  impose  on  the 
grantee  of  mortgaged  lands  a  collateral 
personal  liability  for  the  mortgage 
debt,  founded  upon  a  clause  inserted 
in  the  deed  without  his  knowledge 
and  expressing  an  agreement  which  he 
has  not  made.  1  Jones  on  Mortgages 
(6th  ed.),  {738;  Swishor  p.  Palmer, 
106  lU.  App.  432;  Kihner  v.  Smith, 
77  N.  Y.  228,  33  Am.  Rep.  613;  Blsss 
V.  Terry,  156  N.  Y.  122,  50  N.  E.  953; 
Demons  v.  Rodgers,  110  Minn.  40, 
124  N.  W.  457."     The  Connecticut 


court  in  fact  here  was  summarily  re- 
forming a  contract.  See  ir^ra,  {  IfiM. 
The  grantee's  acceptance  of  the  deed 
can,  it  seems,  mean  nothing  other  than 
assent.  See  aujra,  {35,  though  his 
assent  might  be  rerooable  for  fraud 


**  Sentney  v.  Hutchinson,  et^.,  R.  Co., 
90  Kans.  610,  135  Pac.  678;  Leonard 
V.  Howard,  67  Or.  203,  135  Fac.  549; 
Bronson  v.  Cc^n,  108  Mass.  175,  186, 
II  Am.  Rep.  335;  Martin  v.  Drinan, 
128  Mass.  515;  Atlantic  Dock  Ck>.  t>. 
Leavitt,  64  N.  Y.  35, 13  Am.  Rep.  556; 
Earle  ir.  New  Brunswick,  38  N.  J.  L. 
47;  Hager^  o.  Lee,  54  N.  3.  L.  680,  26 
Atl.  319,  20  L.  R.  A.  631;  Maynard  o. 
Moore,  76  N.  C.  158;  Hickey  t>.  Lake 
Shore,  etc.,  Ry.  Co.,  51  Oh.  St.  40,  36 
N.  E.  672,  23  L.  R.  A.  396,  46  Am.  St. 
Rep.  645;  West  Virginia,  etc.,  Ry.  Co.  p. 
Mclntire,  44  W.  Va.  210,  28  S.  E.  696; 
Chloupek  V.  Ferotka,  S9  Wis.  651,  62 
N.  W.  637,  46  Am.  St.  Rep.  858. 

"  Short  D.  KieSer,  142  lU.  258,  31 
N.  £.  427;  Sellm  i>.  Greer,  172  IIL 
549,  50  N.  E.  246,  40  L.  R.  A.  589; 
Mcpherson  v.  Fargo,  10  S.  Dak.  611, 
74  N.  W.  1057,  66  Am.  St.  R^.  723. 

••Lithograph  Bldg.  Co.  e.  Watt, 
96  Oh.  St.  74,  117  N.  E.  25,  28,  and 
see  ii^,  {  579,  note  12,  cases  hold- 
ing an  undeUyo'ed  deed  is  a  sufficient 
memorandum  under  the  Statute  of 
Frauds. 
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hj  tlie  Ccanpany,  which  contains  printed  tenns  and  condi- 
tims  is  bound  by  them  in  so  far  as  they  are  not  violations 
d  public  policy."  The  same  principle  is  applicable  to  writ- 
ings delivered  as  conlracts  l^  common  carriers.  Therefore, 
ft  diipper  who  takes  a  bill  of  lading  or  express  receipt  without 
objectioa  should  be  bound  by  the  terms  of  the  contract  of 
shipmoit  l^bly  stated  in  the  bill,  and  such  is  the  law  of 
Englaod,**  and  of  moet  of  the  United  States  where  the  question 
has  arisen."'    This  view  has  found  expression  In  the  Uniform 


"Portal  Td^nph  Cable  Go.  v. 
Kchoh,  168  Fed.  643,  89  C.  C.  A.'SBS, 
UL  R.  A.  (H.  8.)  870;  Westwn  Union 
M  Co.  t>.  PrevKtt,  149  Ala.  617,  43 
&.  106;  W«Bt«m  Union  Tel.  Co.  t>. 
Wudlwuni,  113  Ga.  1017,  39  8.  E. 
443,  SB  L.  R.  A.  741;  Grinndl  v.  Wee- 
fan  Unicm  Td.  Co.,  113  Man.  299, 
IB  Am.  Rep.  485;  Clement  «.  Wertem 
Uniaa  Td.  Co.,  137  Mass.  463;  Jaoob 
(.  Wcrten  Union  Td.  Co.,  135  Mich. 
600,  98  N.  W.  4fXi;  Cole  v.  Weetera 
Unkn  Td.  Co.,  33  Minn.  227,  22 
N.  W.  385;  Eikiy  v.  Wertcrn  Union 
Td.  Co.,  106  N.  Y.  231,  16  N.  E.  75; 
W«rtcTn  UnioD  Tel.  Co.  v.  Edaall,  63 
To.  608.  In  QlinoiB,  however,  the 
■ends  ie  not  bound  by  the  conditions 
rnilmi  he  knew  or  aasented  to  them; 
ind  mcje  use  (rf  the  blank  is  not  su£G- 
amt  pnxd  of  this.  Weeteta  Union 
TA.  Co.  V.  Lycan,  60  HI.  App.  124; 
Tyler  V.  Weeteni  Union  Tel.  Co.,  60 
UL  421, 14  Am.  Rep.  38. 

■PftriuT  ».  Southeaston  Ry.  Co., 
2  C.  P.  D.  416,  at  page  41S,  oouuad 
lor  the  shipper  aoid,  arguendo:  "There 
is  DO  contract  if  one  party  means  one 
filing  and  the  other  party  means  Bome- 
ttung  dae.  Tha«  is  no  eojuensui  ad 
tdm."  finmi?dl,  J.,  replied,  how- 
mer,  "Not  so,  one  irf  the  partiea  may 
■0  conduct  himaelf  as  to  lead  the  other 
fai  believe  that  thne  was  a  contract." 
And  at  page  422,  Mellish,  J.,  Hud,  in 
faiaopinioa,  "Now  the  reason  vhy  the 
pcmai  recdving  the  bill  of  lading 
WMdd  be  boond,  seems  to  be  that  i  n  the 


great  majority  of  cases  persoiu  ship- 
ping goods  do  know  tlut  the  bill  con- 
tains a  oontraot  (rf  carriage;  and  the 
ahip-owner,  or  maato'  deliTering  the 
boll  of  lading,  is  entitled  to  assume  that 
the  peiaon  shipping  the  goods  has  that 
knowledge."  See  abo  Achm  t>.  Cas- 
tle Miul  Packets  Co.,  73  L.  T.  Rep.  158. 
"  Cau  V.  Texas  &  Paa&a  R.  Co.,  194 
U.  8.  427,  431,  24  Sup.  Ct.  Rep.  663, 
48  L.  Ed.  1053;  Louis^Ile,  etc.,  R.  Co. 
V.  Meyer,  78  Ala.  SB7,  601;  Atlantic, 
etc.,  R.  Co.  p.  Dexter,  60  Ha.  180,  39 
So.  634;  Central  Railroad  &.  B.  Co.  t>. 
HasBdkus,  91  Ga.  382,  17  S.  E.  838, 
44  Am.  8t.  Rep.  37;  McMveen  v. 
Southern  Ry.  Co.,   109  Ga.  249,  34 

5.  E.  281,  77  Am.  St.  Rep.  371;  Adams 
Express  Co.  v.  Camahan,  29  Ind.  App. 

006,  63  N.  E.  245,  64  N.  E.  647;  Mul- 
ligan V.  Ulinois  Central  Ry.  Co.,  36 
la.  181,  14  Am.  Rep.  514;  Louisville, 
etc.,  R.  Co.  V.  Brownlee,  14  Bush,  590; 
Grace  o.  Adorns,  100  Mass.  505,  97 
Am.  Dec.  117,  1  Am.  Rep.  131;  Bead- 
le v.  Northern  Transportation  Co.,  1 15 
Moss.  304,  15  Am.  Rep.  106;  Graves 
B.  Adams  Express  Co.,  176  Mass.  280, 
67  N.  E.  462;  MoKinney  c.  Boston  Ac. 
R.  Co.,  217  Mass.  274,  104  N.  E.  446; 
McMillan  f.  Miobigan  Southern  R. 
Co.,  16  Mich.  79,  93  Am.  Dec.  208. 
^eealao  Hengstler  v.  Flint,  etc.,  R.  Co., 
125  Mich.  630,  84  N.  W.  1067;  Slo- 
man  c.  National  Express  Co.,  134  Mich. 
16, 95  N.  W.  999) ;  Chriatcnson  t>.  Amer- 
ican  EicpresB  Co.,  15  Minn.  270,  2  Am. 
Rep.  l^;Sniderp.  Adorns  Express  Co., 
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Bills  of  Lading  Act/^  The  courts  of  a  few  States,  however, 
hare  expressed  a  contrary  opinion.  In  Illinois  especially  it 
has  been  held  to  be  a  question  of  fact,  to  be  decided  by  tiie  jury, 
whether  the  shipper  in  fact  assented  to  the  terms  of  the  bill  of 
lading.** 


63  Mo.  376;  O'Biy&n  v.  Kinney,  74  Mo. 
125;  MeiTill  v.  American  Exprese  Co., 
62  N.  H.  514,  515;  Belger  v.  Dinsmore, 
51  N.  Y.  166,  10  Am.  Rep.  57S;  Kirk- 
land  V.  Dinamoie,  62  N.  Y.  171,  20  Am. 
Rep.  47S;  Gennania  Fire  Ins.  Co.  t>. 
MemphJB,  etc.,  R.  Co.,  72  N.  Y.  90, 
29  Ani.  Rep.  113;  Hill  v.  Syracuse,  etc., 
R.  Co.,  73  N.  Y.  361,  29  Am.  Rep.  163; 
Hoffman  v.  Metropolitan  Kxpien  Co., 
Ill  N.  Y.  App.  Div.  407,  97  N.  Y. 
Supp.  838;  Boyle  v.  Bush  Tomiiwl  R. 
Co.,  139  N.  Y,  Supp.  865;  Whitdiead  v. 
Wilmington,  et«.,  R.  Co.,  87  N.  C.  255; 
Cindunati,  etc.,  R.  Co.  v.  Pontius,  10 
Oh.  St.  221,  2  Am.  Rep.  391 ;  Famham 
V.  Camden,  etc.,  R.  Co.,  55  Pa.  63; 
Newburger  v.  Howard,  6  Phil.  174, 
(See  also  Crary  t>.  Lehigh  Valley  R.  Co., 
203  Pa.  525,  53  Atl.  363,  59  L.  R.  A. 
815,  03  Am.  St.  Rep.  778);  Merchants' 
Dispatch  Transportation  Co.  v.  Bloch, 
86  Tenn.  392,  6  8.  W.  881,  6  Am.  St. 
Rep.  847;  Ryan  v.  Missouri,  etc.,  Ry. 
Co.,  65  Tex.  13,  57  Am.  Rep.  589. 
(But  see  St.  Louis,  etc.,  R.  Co.  v.  Ma- 
Intyre,  36  Tex.  Civ.  App.  390,  82 
S.  W.  346;  Galveston  Ac.  R.  Co.  t>. 
Sparks  (Tex.  Civ.  App.),  162  S,  W. 
943);  Davis  ■>.  Railroad,  66  Vt.  290; 
Schaller  t>.  Chicago  &  N.  W.  Ry.  Co., 
97  Wis.  31,  71  S.  W.  1042;  Ullman 
V.  Chicago  &  N.  W.  R.  Co.,  112  Wis. 
150,  88  N.  W.  41,  56  L.  R.  A.  246,  88 
Am.  St.  Rep.  949;  Rom  v.  Korthnip, 
156  Wis.  327,  144  N.  W.  1124. 
"Sec.  10.  See  infn,  {1134- 
*■  Baker  v.  Michigan  Southern,  etc., 
R.  Co.,  42  111.  73;  lUinoia  Central  R. 
Co.  V.  Frankenberg,  54  lU.  88,  6  Am. 
Bep.  02;  American  Merchants'  Ex- 
pKSB  Co.  V.  Schier,  55  III.  140.  In  Chi- 
cago &  Northwestern  R.  v.  Simon, 


160  ni,  648,  653,  43  N.  B.  596,  the 
court  said:  "where  a  contract  limiting 
the  Uability  of  the  carrier  ia  contained 
in  a  bill  of  lading  which,  in  its  entirety, 
ooDstitutes  both  a  receipt  and  a  con- 
tract, the  onus  is  on  the  carrier  to  show 
the  'Testrictions  of  the  oommon  lia- 
bility were  Bsaent«d  to  by  the  con- 
aignor.  (Field  i>.  Chicsf^  and  Rock 
Island  Railroad  Co.,  71  lU.  458j  Bos- 
cowiti  n.  Adams  Exprees  Co.,  93  id. 
623.)  And  whether  there  is  such  as- 
sent is  a  question  of  fact.  The  more 
receiving  the  bill  of  lading,  wiUunit 
notice  of  the  restrictions  thereju  con- 
tained, does  not  amount  to  an  aaent 
thereto.  (United  States  Express  Co. 
c.  Haines,  67  111.  137;  Anchor  line  o. 
Dater,,  68  id.  369;  American  Mei^ 
chants'  Union  Express  Co.  v.  Sdiier, 

65  id.  140;  Merchants'  Dispatdi 
Transportation  Co.  v.  Joeeting,  89 
id.  152;  Erie  and  Western  Transpoi^ 
tation  Co.  v.  Data',  91  id  105.}" 
This  passage  was  quoted  with  ap- 
proval and .  followed  in  Chicago  A 
Northwestern  Ry.  Co.  r.  Calumet 
Stock  Farm,  194  Dl.  9,  13,  61  N.  E. 
1095,  88  Ara.  St.  Rep.  68.  The  same 
rule  was  applied  in  Flaff  i).  Pacific 
Expi«»  Co.,  251  III.  243,  95  N.  E. 
1039;  Pereira  c.  Central  Pac.  R.  Co., 

66  Gal.  92, 4  Pac.  988;  Curtis  v.  United 
Transfer  Co.,  167  Cal.  112,  138  Pac. 
726;  Hill  v.  Adams  Express  Co.,  82 
N.  J.  L.  373,  81  Atl.  859;  Wichern  v. 
United  States  Express  Co.,  83  N.  J.  L. 
24),  83  AU.  776.  In  Georgia  thou^  for 
most  purposes  anent  to  the  terms  of  the 
biQ  of  lading  is  shonn  by  the  accept- 
ance of  the  document  without  objeo* 
tion,  in  order  to  establish  a  limitation 
of  liability  further  proof  of  assent  ia 
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Under  the  Interstate  Commerce  Acte  the  Supreme  Court 
of  the  United  States  has  decided  that  the  Federal  govem- 
mmt  has  declared  its  purpose  to  exercise  supervision  over 
all  interstate  contracts  of  carriers  and  that,  therefore,  the 
Supreme  Court  will  decide  on  writ  of  error  to  a  State  court 
not  only  the  l^ality  of  a  carrier's  contract  but  also  whether 
a  contract  has  been  made  in  fact.  Under  this  ruling  the  court 
has  held  acceptance  of  a  bill  of  lading  or  receipt  sufficient  to 
create  a  contract,  if  the  formation  of  such  a  contract  is  per- 
nutted  by  law,  that  is  if  its  terms  have  been  filed  in  the  sched- 
ules of  the  carrier  with  the  Interstate  Commerce  Commission.'* 
It  seOQls  cleax,  therefore,  that  jurisdictions  which  previously 
have  held  the  contrary  must  revise  their  rulii^,  so  far  as 
interstate  contracts  of  carriage  are  concerned."  A  contract  i 
to  pay  freight  may  be  created  in  the  same  way,  not  only  on 
tbe  part  of  the  shipper  who  firat  receives  the  bill  of  lading,  I 
but,  if  the  document  so  provides,  on  the  part  of  the  consignee 
who  later  receives  it,  and  gets  the  goods  xmder  it." 


Hie  Georgia  Code  pro- 
vkks  that  a  carrier  may  limit  its  lia^ 
bfli^  by  "expreae  contract."  Tbe 
quMtion,  tbeRf<«e,  whece  a  limitatioii 
of  liability  ia  concwned,  is  what 
amouDls  to  ao  cipuMU  contract  within 
tbe  terma  of  the  code;  and  in  Central 
of  Georgia  R.  Co.  ■>.  City  Mills  Co., 
128  Ga.  841,  845,  68  S.  E.  197,  tbe 
otwrt  lay:  "The  mere  acceptance  of  a 
bin  of  lading,  or  a  ticket  which  con- 
t*iiiB  a  timitatioi)  upon  lialnlity  will 
not  amoont  to  an  express  oontnkct." 
Ibe  court,  bowerer,  beld  that  when 
tbe  ahinier  made  out  for  tbe  carrier's 
■gnature  a  receipt  wbicb  read — "as 
per  eooditions  of  company's  bill  of 
hdiog"  a  charge  was  erroneous  which 
Ut  to  the  jury  the  question  whether 
tbe  pluntifi  asseited  to  a  particular 
eoDditiou  in  the  bill  of  lading.  Tbe 
quertion  should  have  been — did  be  as- 
Knt  to  adopt  tbe  conditions  in  the 
bin  of  lading,  whatever  they  might  be. 
"  Adams  EzpresB  Co.  t>.  Croninger, 
226  U.  8.  491,  83  8up.  Ct.  148,  67  L. 


Ed.  314;  Wella  Fargo  &  Co.  v.  Neiman- 
Marcus  Co.,  227  U.  8.  469,  33  Sup. 
Ct.  267,  57  L.  Ed.  600.  See  also 
Boston  &  Maine  R.  Co.  v.  Hooker, 
233  U.  S.  97,  34  Sup.  Ct,  Rep.  526,  68 
L.  Ed.  868,  L.  R.  A.  1915  B.  460; 
and  xTifra,  i§  1073,  1107,  1116. 

"  Spada  n.  Pennsylvania  R.  Co.,  86 
N.  J.  L.  187,  92  Atl.  379,  ovemiling 
Hill  V.  Adams  Express  Co.,  82  N.  J.  L. 
373,  81  Atl.  869. 

"  In  New  York,  New  Haven  & 
H.  R.  E>.  Sampson,  222  Mass.  311,  313, 
tbe  court  said: — 

"One  of  the  terms  of  both  the  bills 
of  lading  was:  'Owner  or  consignee 
shall  pay  freight  at  tlie  rate  herein 
stated,  and  all  other  charges  accruing 
on  said  property,  before  delivery.' 
The  defendant,  as  purchaser  and  holder 
of  tbe  bills  of  lading,  indorsed  by  the 
consignee,  became  the  owner  of  the 
hay  represented  thereby;  Forben  v. 
Boston  Jk  Lowell  R.  R.,  133  Mass.  164; 
and  his  acceptance  and  receipt  of  tbe 
hay  would  warrant,  if  it  did  not  re- 
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The  acc^tance  of  goods  consigDed  to  him  may  also  indicate 
assent  by  the  ccHosignee  to  pay  the  freight  charges,  tiiough 
he  does  not  see'  the  bill  of  lading,  if  he  is  otherwise  informed 
that  the  goods  are  offered  to  him  only  <m  the  terms  that  he 
assume  payment  of  the  freight.*^  Whether  the  same  principle 
is  appUcable  to  a  ticket,  depends  only  upon  the  question  whether 
the  ticket  is  a  mere  check  showing  the  points  between  which 
the  passenger  is  entitled  to  be  carried,  and  does  not  purport 
to  be  a  contract  stating  tiie  rights  of  the  parties.  If  such  is 
the  true  nature  of  the  ticket,  tlie  passenger  would  not  be  re- 
quired at  his  peril  to  read  any  stipulations  upon  it.  Much 
might  depend  upon  the  appearance  of  tiie  ticket  and  the 
nature  of  the  trip  contemplated.** 

So  the  acceptance  of  a  railroad  pass  involves  assent  to 
conditions  printed  upon  it,  so  far  as  they  are  not  opposed  to 
public  policy,  irrespective  of  the  acceptor's  knowledge  of  them.** 
And  tiie  taldng  of  a  warehouse  receipt  by  a  bailor  binds  him 
as  an  acceptor  of  the  terms  therein  le^bly  stated.^ 

quire,  a  finding  that  he  accepted  the  greater  part  of  two  large  quarto  pages, 

stipulations  contained  in  the  bills  of  The  same  principle  was  applied  to 

lading  and  impliedly  agreed  to  pay  the  the  caae  of  a  passenger  unable  to  read 

freight.      Cox    V,    Central    Vermont  in  0'R«gan  v.  Cunard  Steamship  Co., 


R.  R.,  170  Mam.  129,  49  N.  E.  97; 
New  York,  N.  H.  A  H.  B.  B.  v.  York 
&  Whitney  Co.,  215  Mass.  36,  102 
N.  E.  366,  and  casee  cited."  See  also 
New  York  Central  Ac.  R-  R.  n.  York 
&  Whitney  Co.,  (Mass.  1919)  119 
N.  E.  866. 

"New  Yoik  Central  Ac.  R.  v. 
York  A  Whitney  Co.,  (Mass.  1919) 
119  N.  £.  86S;  Penn^ivaiiia  R  v. 
Titus,  216  N.  V.  17,  109  N.  E.  867, 
L.  R.  A.  1916,  E.  1127,  Ann.  Cas.  1917, 
C.  862;  cf.  Georg[a  R.  v.  Southern 
Ferro  Concreto  Co.,  193  Ala.  108,  6S 
So.  981,  Ann.  Cas.  1916,  E.  376;  Cen- 
tral R.  0.  MacCart&ey,  68  N.  J.  L.  166, 
173,  52  Atl.  676. 

**  In  Fonseca  p.  Cunard  Steamship 
Co.,  163  Mass.  553,  27  N.  E.  666,  12 
L.  R.  A.  340,  the  court  held  a  paa- 
senger  bound  by  the  terms  of  a  steam- 
ship "contract  ticket"  which  was  cov- 
ered with  print  aiul  writing  for  the 


160  Man.  356,  35  N.  E.  1070,  39  Am. 
St.  Rep.  484;  and  to  one  who  could 
not  understand  the  English  language 
in  Sccoulsky  v.  Oceanic  Steam  Nar. 
Co.,  223  Mass.  465,  112  N.  E.  161. 
Se«  furt.ber  Hood  v.  Anchor  line, 
[1918]  A.  C.  837;  4  Elliott  on  Rail- 
loads,  i  1661. 

In  the  decisioDs  on  the  subject  be- 
sides tlie  distinction  taken  in  the  text 
between  a  mere  check  or  token,  and 
a  contract,  there  is  also  observable 
in  some  cases  the  same  Tcaaoning  al- 
luded to  supra,  in  oonnectioa  with  the 
Qlinois  decnraiUB  on  Bills  (tf  Lading 
and  telegra|di  blanks;  namdy,  Ukat 
some  evidenoB  of  assent  other  than  the 
acceptonoe  of  the  document  is  nee- 
essary. 

••  Quimby  «.  Boston  A  Maine  R  R., 
150  Mass.  365, 23  N.  E.  205, 5  L.  B.  A. 
846. 

"Taussig  V.   Bode,   134  Cal.  260. 
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S  90c  Qualification  of  principles  of  the  preceding  section. 

Many  courta  qualify  tlie  principle  just  stated  by  the  further 
pmciple  that  if  the  terms  of  a  document  are  not  fairly  legible, 
ibe  acceptance  of  it  does  not  involve  assent  to  its  terroa  unless 
ib^  vere  actually  known.'''  This  qualification  is  applicable 
where  the  terms  are  printed  in  too  fine  type,'^  or  axe  printed 
on  the  back  of  the  document  without  anything  in  the  form 
of  tlie  document  or  any  reference  on  the  face  to  call  the  ac- 
ceptOT's  attrition  to  the  fact  that  there  are  provisions  on 
the  back,''  or  where  the  light  is  too  dim  to  permit  reading,'* 
or  where  the  receiver  of  the  document  is  known  to  be  unable 
to  read." 

All  these  cases  may  be  c<Hni>ared  with  decisitms  which  hold 
diat  an  illiterate  person  is  bound  by  the  terms  of  a  document 
which  he  signs,  even  though  in  fact  ignorant  of  them,  unless 
he  requires  the  document  to  be  read  to  him.'*  If  acceptance 
of  a  document  is  ihe  equivalent  of  assent,  the  same  rule  should 
^iparently  be  applied  to  any  case  where  the  one  receivii^ 
the  document  was  aware  or  should  have  been  aware  that  there 
were  terms  and  conditions  upon  it,  whether  these  were  legible 
<ff  not.  It  may  be  tiiat  the  character  of  the  documents  here 
in  question  and  the  rapidity  of  action  expected  in  the  casra 
which  have  arisen  involving  them  may  justify  a  distinction. 
A  railroad  agent  would  probably  not  accede  to  a  request  by 
a  shipper  to  read  aloud  tiie  terms  of  a  bill  of  lading. 

66  Fac  2S9,  64  L.  R.  A.  774,  86  Am.  S&ylee,  87  I^.  444,  58  V.  8.  App.  IS, 

BL  Bq).  250.    In  Watkins  v.  Rymill,  32  C,  C.  A.  485. 

10  Q.  B.  D.  178,  the  pUintifF  deposited  "  Snider  c.  AdaiuB  ExiM^sa  Co.,  63 

acuriage  with  the  defendant  and  re-  Mo.  376,  383;  Blossom  v.  Dodd,  43 

Mived  a  remipt  in  irtiich  were  the  N.  Y.  264,  3  Am.  Rep.  701;  Verner  v. 

wonb  "subject  to  the  conditiooB  as  Sweitser,  32  Fa.  206. 

daibited  upon  the  prraniees."     The  "Hendeison   n.    St«Tenaon,    L.   R. 

tUntiff  did  not  read  the  recdpt,  mm-  2  H.  L.  8c.  470;  Rulroad  Co.  v,  Man- 

Vij  UUog  it  and  putting  it  in  his  poo-  ufocturing  Co.,  16  Wall.  318,  21  L.  Ed. 

hi.  It  was  hcdd  that  the  condition  on  297;  Newell  u.  Smith,  49  Vt.  265. 

Ae  [Mnusea  were  part  (d  the  oODlmct,  '*  filoesom  v.  Dodd,  43  N.  Y.  264, 

ui  that  H  was  enor  to  leave  to  the  3  Am.  Rep.  701;  Modan  v.  Sbenvd, 

imy  the  quMtion  whether  the  [daiutiS  73  N.  Y.  329,  29  Am.  Rep.  153. 

bad  bad  ceaaonable  notice  of  the  cmn-  "  McEinney  t>.  Boston  ft  Maine  R., 

dtioDa.  217  Mass.  274, 101 N.  E.  4M. 

"Biduudson    a.    Rowntree,    Il894|  "Supra, {36. 
A.  C  217;  New  York,  etc.,  R  Co.  t. 


(ibvGoOt^lc 


164  WILUBTON   ON   CONTRACTS  §  90d 

It  is  necessary  that  an  agreement  have  consideration  in 
order  to  fonn  a  contract;  consequently  it  is  not  true  that  in 
every  case  acceptance  of  a  paper  purporting  to  contain  an 
agreement  will  form  a  contract.  Thus,  if  goods  have  been 
shipped,  their  acceptance  by  the  carrier  creates  in  the  ab- 
sence of  express  agreement  at  t^e  time  an  implied  obligation 
involving  certain  liability  by  the  carrier.  The  delivery  by 
the  carrier  to  the  shipper  subsequently  and  not  as  part  of 
the  transaction  of  shipment,  of  a  bill  of  lading  or  receipt  con- 
tfuning  terms  which  if  binding  would  Himinish  the  carrier's 
liabiUty  without  giving  the  shipper  any  equivaloit  for  such 
diminution,  will  not  be  binding."  Even  if  assented  to,  there 
is  no  consideration  for  the  shipper's  agreement.  So  "upon 
a  bailment  of  goods  for  work  and  labor  upon  them,  the 
contract  between  the  parties  arises  immediately  upon  the  de- 
livery of  the  goods  to  the  bailee;  and  upon  the  completion 
of  the  work  for  which  the  bailment  was  made,  it  is  the  duty 
of  the  bailee  to  return  the  goods  to  the  owner.  He  cannot 
prescribe  the  conditions  imder  which  he  will  perform  that 
duty.  Notice  by  the  bailee,  with  the  return  of  the  goods, 
or  with  his  bill  for  the  work  done,  qualifying  his  liability  for 
defective  workmanship,  are  terms  of  his  own  dictation.  His 
refusal  to  restore  the  goods  to  the  owner  except  upon  tiose 
terms  would  be  wrongful.  And  although  the  owner  should 
accept  his  goods  with  knowledge  of  the  terms  proposed,  no 
contract  would  arise  therefrom.  The  transaction  would  lack 
the  consideration  necessary  to  support  a  contract."  '* 

§  90d.  Printed  notices  on  letter  heads,  catalogues  or  tags. 

The  principle  of  acceptance  by  conduct  may  be  involved 

not  only  when  all  the  terms  of  a  contract  are  contained  in 

"  Louisville,  etc.,  R.  Co.  o.  Meyer,  wit's  bill  for  the  work  there  was 
78  Ala.  597;  Gott  v.  Dinsmore,  111  printed  the  notice  "tJl  claims  for  de- 
Maaa.  46;  Boetwick  v.  Baltimore  ft  O.  fidency  or  damage  must  be  made 
R.  Co.,  45  N.  Y.  712;  Guillaume  v.  within  three  days  from  date,  other- 
General  Tnui^iortatioii  Co.,  100  N.  Y.  wise  not  allowed."  It  was  held,  tboufdi 
491,  3  N.  £.  489.  brought  to  the  knowledge  of  the  manu- 

"  Dale  K.  See,  51  J.  N.  L.  378,  382,      focturer,  that  it  did  not  bind  him.    See 
18  Atl.  306,  5  L.  R.  A.  583.     In  this       also  Edgar  n.  Breck,   172  Maaa.  681, 
esse  the  plaintiff  sent  goods  to  the  de-       £2  N.  E.  1063. 
fendont  to  be  dyed.    On  the  defend- 
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a  writjng,  but  abo  when  it  is  sougbt  to  import  into  a  con> 
tract  a  statement  printed  on  a  letter  heading  or  tag  upon  goods, 
or  in  some  other  paper  deUvered  to  the  acceptor.  The  sole 
question  seems  to  be  whether  l^e  facts  present  a  case  where 
the  person  recdvii^  the  paper  should  as  a  reasonable  man 
understand  that  it  contained  terms  of  the  contract  which 
he  must  read  at  his  peril,  and  regard  as  part  of  the  proposed 
agreement.  The  precise  facts  of  each  case  are  important 
in  reaching  a  conclusion.^ 


'*Id  Anaconda  Copper  Mining  Co. 
*.  BotKton,  107  HI.  App.  183,  a  printed 
stipulatioD  above  the  date  line,  but 
bdow  several  written  words  in  a  letter, 
ofiensg  terms  of  sale,  was  held  part 
of  the  contract  aaaented  to. 

In  Idmbeth  Rope  Co.  c  Bri^iam, 
170  Man.  518, 49  N.  E.  1022,  the  words 
"Unna  thirty  dayB"  printed  on  a  bill 
ami  to  the  bujrer,  and  to  which  the 
buTo-  made  no  objection,  was  held  to 
anstitute  an  effective  agreement.  It 
win  be  noticed  in  this  case  that  the  pro- 
viaim  was  for  the  acceptor's  benefit, 
■nee  otherwise  he  would  have  been 
bUe  for  the  price  inunediKtely. 

In  BtAAnxai  r.  Merchanta'  De- 
tpttA  Company,  45  la.  470,  a  shipping 
receipt  contained  the  printed  state- 
DCfit  at  the  top  "through  without 
tiurfa."  The  goods  were  trans- 
fen«d  and  destroyed  by  fire  in  transit. 
The  carrier  wss  h^  liable  in  gpite  of 
a  written  clause  exempting  it  from  lia- 
bili^  for  loo  by  fir^L  See  also  to  the 
Hffle  effect — Stewart  c.  Merchants' 
Eipnss  Co.,  47  la.  229,  29  Am.  Rep. 
47S.  In  Yonton  f.  Brown,  178  Mass. 
Vm,  50  N.  E.  654,  an  order  addrened 
to  publiahen  for  s  steel  engraving  was 
iotapreted  in  the  light  of  printed  mat- 
ter at  the  top  of  the  order.  In  Hadd»- 
«ay  e.  Poet,  35  Mo.  App.  278,  undei^ 
ne&th  the  mgnature  to  a  contract  there 
ms  printed  a  ref  erenoe  to  terms  on  the 
back  of  the  paper.  It  was  held  that 
tbeae  terms  formed  part  of  the  con- 
ttwA.    In  Bdl  e.  Mills,  78  N.  Y.  App. 


Div.  42,  80  N.  Y.  Supp.  34,  a  seeds- 
man's catalogue  contained  a  di»- 
daimer  of  warranty  and  in  each  bag 
of  seeds  there  was  also  a  disclaimer. 
On  the  fiist  trial  it  whs  held  that  the 
disclaimer  was  to  be  included  in  the 
seller's  offer;  on  retrial,  however, 
evidence  was  allowed  that  the  pur- 
obsser  had  not  read  the  disdumer, 
which  was  in  fine  print.  In  Ross  v. 
Northrup,  156  Wis.  327,  144  N.  W. 
1124,  shipping  tags  on  packages  of 
seeds  contained  a  stet«ment  printed 
in  red  ink  in  conspicuous  type  that  no 
warranty  express  or  implied  was  ^ven, 
The  disclaimer  was  held  effectual. 
On  the  other  hood  in  the  following 
cases  a  printed  statement  was  held 
ineffectual.  In  Summers  v.  Hibbard 
Co.,  153  111.  102,  38  N.  E.  809,  46  Am. 
St.  Rep.  872,  there  was  printed  at  the 
top  of  a  letter-head  "All  sales  sub- 
ject to  strikes  and  accidenta."  It  was 
held  that  these  words  were  not  incor- 
porated in  an  offer  of  sale  written  there- 
imder.  A  similar  decisian  is  Augusta 
Factory  v.  Mente,  132  Ga.  503,  64 
S.  E.  653.  See  also  Garfield,  eto..  Cool 
Co.  V.  Pennsylvania  Coal,  ete.,  Co.,  199 
Mass.  22,  84  N.  E.  1020.  In  Edg/u  v. 
Breck,  172  Mass.  581,  52  N.  E.  1083, 
there  was  a  printed  stetement  on  a 
bill  for  certain  bulbs,  to  the  effect  that 
the  seller  did  not  warrant.  It  was 
held  that  whether  or  not  the  accept- 
ance of  such  a  bill  afforded  evidence  of 
an  agreement  to  rescind  an  original 
executory    contract  containing  a  war- 


(ibvGoOt^lc 


166 


Wn-LISTON  ON  CONTRACTS 


§90e 


.  S  80e.  Notices  on  merchandise. 

Attempts  have  been  made  by  manufacturera  to  apply  this 
principle  to  sales  of  merchandise  so  as  to  bind  any  purchaser 
by  some  sort  of  contract.  As  between  the  ori^nal  parties 
to  a  sale  this  seems  possible.  Hius,  if  the  terms  of  an  agree- 
ment with  the  seller  are  plainly  stamped  on  a  machine,  a 
contract  between  the  buyer  and  the  seller  to  observe  those 
tenns  may  arise,  when  the  buyer  accepts  delivery  of  the  mar 
chine."'    But  whether  a  statement  so  printed  uptm  a  machine 


ranty,  it  was  at  least  not  conclusive 


In  Ramalejr  t>.  Lfduid,  6  Rob.  (N.  Y.) 
368,  a  printed  notioe  on  the  top  of  each 
page  of  a  hotel  n^ieter  diaclaimiiig  lia- 
bility for  voluablis  not  depoated  in 
the  office  safe,  did  not  bind  the  guests 
who  signed  the  book,  unless  thdr  at- 
tention was  called  to  it.  In  Hchnor 
V.  Hart,  62  Minn.  407,  54  N.  W.  369,  a 
printed  ivOBpeotUB  was  held  not  incor- 
porated in  a  contract  to  subscribe  to  a 
book  to  which  the  prospectus  related 
unlesitbe  prospectus  was  handed  to  the 
subeoribei  or  he  knew  of  its  contents. 
In  B.  F.  Sturterant  Company  e.  Fire- 
proof Film  Co.,  216  N.  V.  190,  HO 
N.  E.  440,  an  offer  for  a  contract 
contained  the  following  statement 
printed  at  the  bottom  of  the  stationery : 
"All  agreements  are  contingent  upon 
strikes,  fire,  ooddente  or  delays  be- 
yond our  control.  All  prices  are  sub- 
ject to  change  without  notice,  and  all 
contracts  and  orders  taken  are  sub- 
ject to  the  approval  of  the  ejcecutive 
o£Gce  at  Hyde  I^k,  Mass."  It  was 
contended  that  ui  acc^itanoe  of  the 
offer  did  not  create  a  contract  because 
DO  confirmation  had  been  given  by  the 
executive  office  at  Hyde  Park.  The 
point  was  raised  for  the  first  time  in  the 
appdlate  court  and  that  court,  o1> 
serving  that  the  print  was  fine,  that 
the  first  typewritten  numeral  indicating 
the  page  number  of  the  letter  was 
typewritten  over  the  printed  matter; 
and  that  the  language  of  the  typewrit- 


ten offer  WB0  dear,  and  did  not  nf er 
to  the  print,  said  that  if  an  issue  had 
been  raised  upon  tlie  trial  irtietber 
the  print  formed  part  of  the  propcaal 
tiiat  issue  would  have  preaenled  a 
question  of  fact  for  the  jury;  but  that 
it  could  not  be  said  as  matter  of  law 
that  an  offer  exiwessed  in  dear  terms 
was  qualified  by  matter  printed  in 
small  type  at  the  top  or  bottom  of  of- 
fice stationery.  Cf.  Poel  v.  Brunswick- 
Balk&Collender  Co.,  216  N.  Y.  310. 
110  N.  E.  619. 

"  Henry  v.  A.  B.  Dick  Co.,  224  U.  S. 
1,  14,  ee  L.  Ed.  646,  32  Sup.  Ct.  Rep. 
364.  In  this  case  a  patented  ma* 
chine  was  sold  and  tiiere  was  at- 
tached tharelo  the  foUowing  printed 


"This  machine  is  soM  by  the  A.  B. 
Dick  Co.  with  the  hoense  Tcstriotion 
that  it  may  be  used  only  with  Ute  sten- 
cil paper,  ink  and  other  supplies  made 
by  A.  B.  Diok  Company,  Chicago, 
U.S.  A."  The  court  said  (at  page  14) 
"that  the  Uoense  speement  consti- 
tutes  a  contract  not  to  use  the  machine 
in  a  prohibited  maimer,  is  plain." 
To  the  same  effect,  see  Heaton-Penin- 
sular  ButtonrFastener  Co,  c.  Eureka 
Specialty  Co.,  77  Fed.  288,  201,  25 
C.C.A.267,36L.R.A.72S.  Intheee 
cases  it  was  primarily  hdd  that  the 
defendants  were  guilty  of  an  in- 
fringement of  patent.  Cp.  Bauer  v. 
O'Donnell,  220  U.  S.  1,  5?  L.  Ed.  1041, 
33  Sup.  Ct.  Rep.  616,  and  see  Boston 
Store  p.  Amraican  Gn4>btq>hcHie  Co., 
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cr  boc^  can  create  a  contract  between  any  subsequent  purchaser 
(4  the  article  and  the  ori^nal  seller,  seems  very  doubtful." 
Thae  woiild  seem,  however,  no  difficulty  in  the  seller's  making 
a  goieral  offer  to  all  the  world  in  this  way,  to  be  accepted 
l^  taking  ownership  in  the  property,  provided  consideration 
could  be  found  for  the  promise  of  the  purchaser,  and  also 
such  communication  to  the  promisee  as  is  necessary  for  a 
coDtract.^*  If  the  iiltimate  purchase  is  not  from  the  offeror, 
but  from  one  who  has  acquired  fnnu  him  absolute  and  un- 
qualified ownership,  it  would  seem  im[>06sible  to  treat  the 
purchase  of  the  property  as  c(m«deration  for  a  promise  of 
the  purchaser  to  the  ori^nal  seller,  unless  at  least  the  facts 
Tantmted  the  assumption  that  the  immediate  seller  demanded 
as  part  of  the  consideration  of  the  sale  a  promise  to  the  original 
seller, — an  improbable  case."  Further,  lack  of  communication 
to  the  original  seller  would  prohibit  any  implication  of  a  promise 
to  him.  It  may,  however  be  lu^ed  that  there  is  fairly  to 
be  inferred  a  promise  from  the  ultimate  buyer  to  the  person 
from  whom  he  bought  that  the  buyer  would  comply  with 
the  toms  stamped  or  printed  upon  the  goods ;  that  the  promise 
was  for  the  boiefit  of  the  original  seller  and  enforceable  by 
him.  li  tike  ultimate  seller  is,  and  is  known  by  the  buyer  to 
be  under  a  duty  to  the  original  seller  to  make  such  a  bargain 
for  his  benefit,  the  inference  tiiat  such  a  contract  was  proposed 
when  the  goods  were  offered  for  sale  might  be  a  fair  one; 

246  U.  S.  8,  62  L.  Ed.  561,  38  Sup.  Ct.  nor  license  Bgre^nent  oontrolling  the 

257.  Bubeequent  sales  of  the  book."    It  ia 

"  Id  Bobbs-MotTill  r.  Stnun,  210  to  be  notioed  that  the  words  priDt«d 

U.S.  339,  28  Sup.  Ct.  722,  52  L.  Ed.  in  the  book  do  not  purport  to  be  words 

1066,  the  following  notice  was  printed  of  agreement  but  simply  limitation  of 

attlKbe^nningof  abook:"ThepTioe  authority.    In  McGruther  tr.  Pitcher, 

<i  Om  book  St  retAil  is  one  dollsr  net.  [1904]  2    Ch.  306,  the  question  waa 

No  dealff  is  licensed  to  sell  it  at  a  less  squarely  raised  and  the  Court  of  Ap- 

prio^  and  a  sale  at  a  lees  price  will  be  peftl  held  that  the  Bub-purchaaer  did 

timted  SB  an  infringement  of  the  oopy-  not  by  purohasiag,  bind  >iimiiplf  not 

ri|^"     Hie   plaintiff   brou^t  suit  to  resell  except  on  the  printed  con- 

for  infriivment  of  copyii^t  sgainst  ditions.   The  legality  of  such  contracts 

the  defendsnt,   k  aub-vendee.     The  if  made  is  not  here  under  discuinon, 

qoadion  of  whetba  a  contract  could  As  to  this,  see  irifro,  {  1049. 

be  made  out  was  not  diacuieed,  the  **  See  tupra,  l\  24,  70,  71. 

court  saying  (page  350):  "There  ia  no  I*  As  to  a  oontiaot  of  this  sort,  see 

dum  in  this  CHSB  of  oontrsct  limitation,  w0u,  (  114. 
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but  if  the  ultimate  buyer  has  no  reason  to  suppose  that  his 
seller  has  any  interest  in  the  words  stamped  or  printed  by  the 
original  seller,  there  seems  little  reason  to  infer  that  an  offer 
is  either  made  or  accepted. 


§  91.  When  silence  and  inaction  may  amount  to  assent. 

Generally  speakii^  an  offeree  has  a  right  to  make  no  reply 
to  offers,  and  hia  silence  and  inaction  cannot  be  construed  as 
an  assent  to  the  offer.'* 

But  the  relations  between  the  parties  may  have  been 
such  as  to  have  justified  the  offeror  in  expecting  a  reply." 
Or  the  offeree  may  have  come  tmd^  a  duty  either  to 
return  money  or  property  in  Ms  possession  belonging  to  the 

"Barton  v.  London  &  N.  W.  By. 
Co.,  24  Q.  B.  D.  77;  Baltimore  & 
L.  Ry.  Co.  B.  Steel  Rail  Supply  Co., 
123  Fed.  656,  69  C.  C.  A.  419;  Titwmb 
f.  United Statee,  14  Ct.  CI.  263;  Hobbe 
ir.  MoHasoit  Whip  Co.,  168  Mass.  194, 
33  N.  E.  496;  Grice  v.  Noble,  60  Mi(^. 
615,  523,  26  N.  W.  688;  Preaoott  e. 
Jones,  69  N.  H.  305,  41  Atl.  352; 
Dnicker  v.  Oppenlieimer,  165  N.  Y.  8. 
284;  Carnahan  Mfg.  Co.  i>.  Beebe- 
Bowles  Co.,  80  Oreg.  124,  166  Pac. 
684 ;  Royal  Insurance  Co.  D.  Beatty,  1 19 
Pa.  6, 12  Atl.  607,  4  Am.  St.  Rep.  622; 
Berg  Co.  V.  Thomas  A  Son  Co.,  256 
Pa.  684,  100  Atl.  951;  Rutledge  f. 
Greenwood,  2  DesBauB,  389,  401;  Ray- 
Bor  V.  Berkeley  Co.,  26  8.  C.  610,  2 
8.  E.   119. 

In  Preecott  v.  Jones,  tupm,  the  court 
Btud:  "It  ia  well  settled  that  'a  party 
cannot,  by  the  wording  of  his  offer, 
turn  the  abaeace  of  communication  of 
acceptance  into  an  acceptance,  and 
compel  the  recipient  of  his  offer  to  re- 
fuse it  at  the  peril  of  being  held  to  have 
accepted  it.'  Clark,  Cont.  31,  32. 
'A  person  is  under  no  obligation  to  do 
or  say  anything  concerning  a  proposi- 
tion which  he  does  not  choose  to  ao- 
t»pt.  There  must  be  actual  acceptance 
or  there  is  no  contract.'  More  v.  In- 
surance Co.,  130  N.  Y.  637,  647,  29  N. 


E.  757.  And  to  constitute  acceptance, 
'there  muet  be  words,  writen  or  spo- 
ken, or  some  ot^er  overt  act.'  Bish. 
Cont.,  s.  329,  and  authorities  cit«d." 
See  also  Wiedemann  v.  Walpole, 
llSQl]  2  Q.  B.  534. 

» In  Hobba  v.  Maseaaoit  Whip  Co., 
168  Mass.  194,  33  N.  E.  495,  goods 
had  been  sent  four  or  five  times  before 
the  occasion  in  question  and  had  been 
accepted  and  paid  .for  by  the  buyer. 
The  teBtimony  warranted  the  conclu- 
sion that  tbsxe  was  a  standing  offer  to 
the  seller  for  all  goods  of  a  certain  de- 
scription which  the  seller  should  ship. 
The  court  held  that  a  duty  was  im- 
posed on  the  buyer  to  act  in  regard  to 
goods  sent  by  the  seller,  and  that  the 
buyer's  mlenoe  coupled  with  the  reten- 
tion of  the  goods  for  more  than  a  rea- 
sonable time  mi^t  be  found  by  the 
jury  to  warrant  the  sellw  in  assuming 
that  they  were  accepted.  In  Drucker 
e.  Oppenheimer,  ia6  N.  Y.  8.  284,  the 
defendants,  after  previous  negotiations 
with  the  pituntifia  sent  them  dupUcate 
signed  written  drafts  of  a  contract. 
The  plaintiffs  altered  certMU  dates, 
kept  one  copy  and  returned  the  oth^ 
with  their  signature  to  the  drfendants, 
who  put  it  in  their  safe  and  made  no 
reply.  The  court  held  Uiat  the  retei^ 
tion  of  the  paptx  without  objection 
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(Aeror,"  or  to  accept  an  offer  for  ite  purchase.  In  such  a 
ease,  silence  and  failure  to  return  the  property  will  amount  to 
an  assent  to  buy  it.  The  most  frequent  illustration  of  this 
is  in  contracts  or  offers  to  sell  on  approval.  The  approval 
of  the  buyer  is  in  terms  made  a  condition  precedent  to  the 
toansfer  of  the  title.  But,  if  the  buyer  retains  the  goods  be- 
ymd  a  reasonable  time,  Uus  of  itself  operates  as  an  assent 
to  take  title."  Similarly  when  property  is  sent  to  another 
thou^  not  ordered  but  under  such  circumstances  that  the 
latter  knows  titat  payment  is  expected,  the  silent  acceptance 
of  the  property  is  in  effect  an  assent  to  the  offer  of  sale  imphed 
by  the  sliding  of  the  property."  A  common  illustration  of 
this  principle  is  where  newspapers  or  periodicals  are  sent 
to  one  who  has  not  subscribed  to  them,  or  whose  subscription 
has  ceased."  But  it  is  necessary  for  the  plaintiff  to  prove  that 
toold  not  amount  to  an  acceptanoe.      parties  disagreed  and  if  any  contract 


Bat  UuB  aeems  open  to  questic 

■■  Pnf ared  Accident  Ins.  Co.  t>. 
Sime,  61  Kans.  48,  58  Pac.  986. 

■MosB  V.  Sweet,  16  Q.  B.  493;  Be 
Downing  Paper  Co.,  147  Fed.  858; 
Mowbmy  v.  Cady,  40  Iowa,  604,  606; 
TunwT  V.  Machine  Co.,  97  Mich.  166, 
fi6  N.  W.  366;  Columbia  Rolling  Mill 
Co.  p.  Beckett  Foundiy  Co.,  C5  N.  J.  L. 
301,  26  AU.  8SS;  Butler  v.  School  Dis- 
trict, 14S  Pb.  St.  351,  24  AU.  306; 
Washington  v.  Johnson,  7  Humph.  468. 
See  ako  Hickman  n.  Sehimp,  109  Pa. 
St  16;  Keder  v.  Jacobs,  87  Wis.  645, 
£8  K.  W.  1107;  cp.  Hunt  v.  Wyman, 
lODMan.  198, 200;  Wartman  v.  Breed, 
117  Mus.  18;  SpringBeld  En^ne  Stop 
Go.  V.  Sharp,  184  Maaa.  266,  68  N.  E. 
324;  Kahn  r.  Klabunde,  50  Wis.  235, 
S  N.  W.  888.  Retention  after  an  in- 
tonchiaive  expreemon  of  disapproval  for 
the  remainder  of  the  period  originally 
pioi  for  trial  will  not,  however,  oper- 
ate as  an  acceptance  of  the  property. 
EQiair.  Mortimer,  1  B.  &  P.  N.  R.  257. 
InWheder  ■>.  Klabolt,  178  Mass.  141, 
9)  N.  E.  756,  the  prindide  seems  to 
Iia«e  been  {wessed  too  far.  There, 
VMdi  wera  sent  on  tbe  mtpposition 
ttatabaigain  had  bem  made  but  the 


had  been  made  it  was  eubeequently 
repudiated  by  tbem  both.  Thereafto- 
tbc  plaiutjfls,  the  sellerB,  requested  the 
(jefendants  to  send  cash  draft  by  re- 
turn mul  or  return  the  goods  at  once. 
Nothing  more  was  heard  by  tbe  plain- 
tiffs until  more  than  a  month  later 
when  they  were  notified  by  the  lailroad 
company  that  the  goods  had  been  re- 
turned. Tbe  oourt  hdd  that  the  jury 
were  warranted  in  finding  that  the  neg- 
lect of  the  duty  to  return,  implied  an 
acceptance  (rf  the  alternative  offer  to 
sell.  It  is  difficult  to  find,  however, 
any  duty  to  return.  Doubtless  the 
defendants  wn«  bound  to  surrender 
the  goods  on  request,  but  if  it  be  as- 
sumed aa  a  fact  that  the  goods  had 
been  sent  without  an  agreement  on  tbe 
part  ot  the  defendant  either  to  keep  or 
return  them,  it  eeema  hard  to  discover 
any  ground  for  imposing  a  duty  for 
prompt  return  upon  tbe  defendant. 

n  Harris  t>.  Lumber  Co.,  97  Ga.  465, 
25  N.  E.  519;  Garst  v.  Harris,  177  Mass. 
72,  58  N.  K.  174;  Walters  c.  Glaiden- 
ning,  87  Wis.  250,  58  N.  W.  404.  See 
also  Pignataro  v.  Gilroy,  [1919]  1  K.  B. 
459. 

"In  the  following  casea,  one  who 
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the  periodical  waa  actually  received  by  the  defendant.**  Fot 
the  same  reason  there  may  often  be  a  duty  to  speak  in  order 
to  escape  the  inference  of  a  promise  to  pay  for  b^ieficial  services 
which  are  rendered  to  another  with  this  consent,  whether  the 
consent  is  implied  from  a  request  or  merely  from  his  ac- 
quiescence. The  ordinary  implication  is  that  the  services  are  to 
be  paid  for  at  their  fair  value."  This  inference  is  not  usually 
drawn,  however,  where  services  are  rendered  another  by  a  near 
relative,  especially  if  he  is  living  as  a  member  of  the  same 
family.'*   Even  thoi^  there  is  no  blood  ration  between  the 


thus  teocdTed  papers  or  periodicab  was 
hdd  to  be  liable.  Weatherby  v.  Ban- 
bam,  5  C.  A  P.  228;  Austin  v.  Burge, 
196  Mo.  App.  286,  137  S.  W.  618; 
Fogg  0.  Portsmouth  Athensum,  44 
N.  H.  lis,  82  Am.  Dec.  191;  Goodland 
V.  LeClair,  78  Wa.  176,  47  N,  W,  268. 
See  also  Legal  News  Pub.  Co.  p. 
QeoTgd  C.  Knispel  Cigar  Co.,  (Mimi. 
1919),  172  N.  W.  317. 

"  Shoemaker  v.  Roberte,  103  Iowa, 
681,  72  N.  W.  776.  Proof  of  proper 
mailing  is,  however,  evidence  that  it 
waa  received.  Legal  News  Pub.  Co.  d. 
George  C.  Knispel  Cigar  Co.,  (Minn. 
1919),  172  N.  W.  317. 

"  Hughes  V.  Dundee  Mortgage,  etc., 
Co.,  21  Fed.  169;  Hood  v.  League,  102 
Ala.  228,  14  So.  672;  Tyaon  d.  Thomp- 
WD,  195  Ala.  230,  70  So.  649;  Lewis  s. 
Meginnis,  30  Ha.  419,  12  So.  19; 
Hunt  0.  Osboni,  40  Ind.  App.  646,  82 
N.  E.  933;  Weston  v.  Davis,  24  Ma. 
374;  Wadldgh  v.  Katahdin  Pulp  & 
Paper  Co.,  116  Me.  107,  100  Atl.  160; 
Emery  p.  Cobbey,  27  Neb.  621,  43 
N.  W.  410;  Hill  v.  Carr,  (N.  H.  1917), 
101  Atl.  525;  Kiser  v.  Holladay,  29 
Or.  338,  46  Pao.  759;  Ingram  p.  Basye, 
67  Or.  267,  136  Pac.  883;  Moyer'a  Ap-  ^ 
peal,  112  Pa.  St.  290,  3  Atl.  811; 
Jones  V.  Campbell,  (Vt.  1917),  102 
Atl.  102;  Miller  v.  Tracy,  86  Wis.  330, 
56  N.  W.  866;  Wojahn  v.  Nat.  Union 
Bank,  144  Wis.  646,  129  N.  W.  1068. 

"  Lessley  v.  Pond,  (Ala.  1917),  75 
So.  298;  Hogg  v.  Laster,  66  Ark.  382, 


19  S.  W.  975;  Crane  p.  Derrick,  157 
Cal.  667,  109  Pac.  31;  Walker  v.  Tbj- 
loT,  28  Cok>.  233,  64  Pac.  192;  Hudson 
0.  Hudson,  90  Ga.  681,  16  8.  E.  349; 
Howard  v.  Randolph,  134  Ga.  691, 
68  S.  £.  586,  29  L.  R.  A.  (N.  S.)  294; 
Freeman  v.  fVeeman,  65  HI.  106; 
Collar  V.  Pattenmn,  137  lU.  403,  27 
N.  E.  604;  Neish  c.  Gannon,  198  Rl. 
219,  64  N.  E.  1000;  People  v.  Porter, 
287  Rl.  401,  123  N.  E.  59;  HiU  v.  Hill, 
121  Ind.  255,  23  N.  £.  87;  McGarvy  v. 
Roods,  73  Iowa,  363,  35  N.  W.  48S; 
Wyley  v.  Bull,  41  Kans.  206,  20  Pac 
865;  Farley  o.  Stacy,  177  Ky.  109,  197 
S.  W.  636;  Armstrong's  Adm.  tr.  ShaiH 
non,  177  Ky.  547, 197  S.  W.  950;  Mar- 
pie  V.  Morse,  180  Mass.  508,  62  N.  E. 
966;  Harris  u.  Smith,  79  Mich.  54,  44 
N.  W.  169,  6  L.  R.  A.  702;  Ullard  t>. 
Wilson,  178  Mo.  146,  77  S.  W.  74; 
Bell  V.  Rice,  60  Neb.  647,  70  N.  W.  26; 
Page  V.  Page,  73  N.  H.  305,  61  Atl.  366; 
Disbrow  v.  Durand,  54  N.  J.  L.  343, 
24  AU.  545,  33  Am.  St.  Rep.  078; 
Willianu!  v.  Hutchinson,  3  N.  Y.  31^ 
53  Am.  Dec.  301;  Stalling  v.  lEiha, 
136  N.  C.  69,  48  S.  E.  648;  Ingram  v. 
Basye,  67  Or^  257,  135  Pao.  883; 
Houck's  Executors  e.  Ktuck,  99  Pa. 
St.  562;  Dash  ii.  Inabinet,  63  S.  C.  382, 
31  S.  E.  297;  GorreU  v.  Tajd»,  107 
Tenn.  568,  64  S.  W.  888;  Andrus  «. 
Foster,  17  Vt.  666;  Jackaon's  Admr. 
v.  Jackson,  96  Va.  166,  31  S.  K  78; 
Hodge  r.  Hodge,  47  Wash.  196,  91 
Pac.  764,  11  L.  R.  A.  (N.  8.)  873; 
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parties,  if  the  services  are  rendered  by  one  who  has  been  adopted 
as  a  mauber  of  the  household,  there  will  also  ordinarily  be  no 
inforoice  of  a  promise  to  pay.*'  It  should  be  observed,  more- 
orer,  that  the  rendition  of  services  is  an  ambiguous  act.  It 
may  be  for  other  reasons  than  membership  in  a,  common  family, 
the  intention  of  the  person  rendering  them  to  do  so  gratui- 
tously and,  if  so,  no  recovery  can  be  had.**  It  is  better  to  deal 
with  each  case  as  one  of  fact,  the  question  bdi^  whether 
an  inference  of  a  promise  is  fairly  warranted  by  the  facts; 
but  it  is  at  least  clear  as  matter  of  law  that  ^ence  and  total 
inaction  of  the  defendant  may  operate  as  assent  to  the  forma- 
tion of  a  contract.  Generally  taking  the  benefit  of  t^e  serv- 
ices will  involve  some  action  on  his  part  indicating  assent,  but 
a  situation  is  perfectly  possible  where  though  he  has  knowl- 
edge of  them,  he  neither  speaks  nor  acts. 


i  91a.  Silent  inaction  with  intent  to  accept. 

Even  where  there  is  no  duty  to  speak,  a  line  of  argument, 
which  has  not  been  formally  stated  in  the  cases,  may  be  ad- 
vanced to  indicate  that  mere  silence  though  unaccompanied  by 


**  Hughes  If.  Dundee  Mortgsge,  etc., 
Co.,  21  Fed.  169;  Ooier  v.  Hobbs,  33 
Ark.  216;  Levy  v.  GUlis,  1  Pennewill, 
119,  39  Atl.  78fi;  Dunlap  v.  Alien,  90 
m.  108;  Evans  c.  Henry,  66  lU.  Jt^p. 
144;  St.  Jooeph'a  Orphan  Society  v. 
Wolpert,  80  Ky.  86;  Simon  v.  Tipton,  21 
Ky.  law,  167,  60  8.  W.  1106;  Ayland 
ti.  Rice,  23  La.  Ann.  75;  Sanderaon  o. 
Brown,  67  Me.  308;  Brown  o.  Tuttle, 
80  Me.  162,  13  AU.  583;  Sheperd  v. 
Young,  Admt.,  8  Gray,  15^  69  Am. 
Dec.  242;  Cicottev.  Church  of  St.  Anno, 
60  Mich.  652,  27  N.  W.  682;  Kerr  u. 
Ciuenbary,  60  Mo.  App.  558  (but  see 
Hay  V.  Walker,  66  Mo.  17);  Potter  v. 
Carpenter,  76  N.  Y.  157;  Pickslay  o. 
Starr,  76  Hun,  10,  27  N.  Y.  Supp.  616; 
Swim  V.  Parsons,  5  Watts  &  Serg.  367; 
Groes  V.  Cadwdl,  4  Wash.  670,  30 
Fac.  1062.  See  Kaufman  Advertising 
Agency  v.  Snellenburgh,  43  N.  Y. 
Misc.  317,  88  N.  Y.  S<q>p.  199. 


CMin  «.  Cann,  40  W.  Va.  138,  20  S.  K 
BIO;  Boatwick  ■>.  Boatwicic,  71  Wis.  273, 
S7  N.  W.  405. 

"  Hogg  ff.  Laster,  S6  Ark.  382,  19 
S.  W.  975;  Stock  p.  Stolti,  137  111. 
3«,  27  N.  E.  604;  Walker  r.  Taykir, 
2B  Cdo.  233,  64  Fac.  192;  Bfieves' 
atate  p.  Moore,  4  Ind.  App.  49% 
31 N.  E.  44;  MeClure  ■>.  Leoi,  40  Ind. 
App.  G6,  80  N.  E.  988;  Smith  p.  John- 
«Ri,  45  Iowa,  308;  Wyley  v.  Bull,  41 
KtiL  206,  20  Pac.  865;  Livingston  i;. 
flumnoDd,  162  Moae.  376,  38  N.  E. 
•68;  Kircbpamer  e.  Rodick,  170 
UiM.  543,  49  N.  E.  1016  (</.  Wirth 
«.Kuelu),  191  Man.  51,  77  N.  E.  641); 
Andiut  V.  Fosta,  17  Vt.  556;  Jones  tt. 
Cunpbdl  (Vt.  1917),  102  Atl.  102; 
Uariin  r.  Martin's  Estate,  108  Wis. 
38^  8*  N.  W.  439,  81  Am.  St.  Rep. 
896.  The  cssee  are  fully  collected  in 
Ma  to  11  L.  R.  A.  (N.  8.)  873,  and 
133  Am.  St  Rep.  248. 


(ibvGoOt^lc 


1^  WILLI8TON  ON  CONTRACTS  §  01a 

any  act,  may  amount  to  an  acceptance  if  the  offeror  requested 
that  mode  of  indicatii^  assent,  and  assent  was  intended  by 
the  offeree.  When  an  oB&  is  made  to  one  who  remains  silent, 
l^e  silence  may  be  due  to  a  variety  of  causes.  It  is  clear  that, 
whatever  may  have  been  the  offeree's  state  of  mind,  no  con- 
tract can  be  made  unless  the  offer  stated  that  the  offeror  would 
assume  assent  in  case  the  offeree  made  no  reply.  But  if  the 
offer  does  so  state,  the  offeree's  silence  is  ambiguous,  and  may 
doubtless  be  shown  not  to  have  meant  assent.*'  Certainly  the 
offeree  has  tiie  ri^t  to  keep  silent  if  he  chooses  without  thereby 
beconung  charged  with  a  contract.  But  it  is  at  least  possible 
that  he  did  mean  assent,  and  if  in  fact  this  was  his  meaning, 
th^«  is  good  reason  for  urging  that  a  contract  has  been  formed. 
It  may  be  replied  that  mra^  non-feasance  oi^t  not  to  be 
sufficient  to  amount  to  an  acceptance,  but  clearly  non-feasance 
may  be  enough  to  constitute  botii  acceptance  and  considera- 
tion for  a  unilateral  contiBct.  An  offer  of  forbearance  is  a 
common  illustration  of  this."  And  the  forbearance  requested 
may  be  forbearance  to  speak  as  well  as  forbearance  to  do  any 
other  act.  Where  forbearance  is  requested  as  consideration 
for  a  unilateral  contract,  it  would  always  be  open  to  proof  that 
the  forbearance  was  given  not  as  an  acceptance  but  from  other 
motives.  The  situation  seems  essentially  similar  where  the 
offer  cont^nplates  a  bilatoBl  contract,  provided  the  offeree's 
dience,  und^  the  circumstances,  might  indicate  assent  to 
a  reasonable  man.  Such  «lence  would  not  establish  a  contract 
unless  the  silent  c^eree  meant  his  silence  to  indicate  assent. 
But  if  the  two  facts  concurred  that  the  offeror  authorized 
silence  as  a  means  of  indicating  assent  and  the  offeree  so  in- 
tended it,  every  requirement  for  the  formation  of  contracts 
seems  satisfied.  It  is  even  possible  that  if  the  situation  for 
any  reason  is  such  that  a  reasonable  person  would  construe 
silence  as  necessarily  indicating  assent,  one  who  keeps  silent, 
knowing  that  his  silence  will  be  misinterpreted,  should  not 
be  allowed  to  deny  the  natural  interpretation  of  his  conduct, 
though  he  has  not  given  rise  to  the  circumstances  which  make 
it  a  natural  interpretation.'^   His  inherent  right  to  do  nothing 

**  See  f  f  94,  9S.  "  See  for  an  instance  of  this  Boi^ 

-  See  infra,  i  135.  ittfra,  f  278.  Cf.  caaea  infia,  i  93. 
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without  tiiereby  subjecting  himself  to  liability  should  {pve  way 
■whoa,  it  is  apparent  to  him  that  by  a  word  he  can  prevent 
a  damaging  misconception,  even  if  he  is  not  othorwise  a 
RBponailde  cause  of  that  misconception.*" 

§  92.  Wairer  <ii  defect  in  acceptance. 

It  has  sometimes  been  suggested  that  a  defect  in  an  accept- 
ance might  be  "waived  "  by  the  offeror."  If  what  is  meant 
by  this  is  merely  that  the  offeror  may  accept  a  counter-offer 
by  the  offeree,  which,  by  reason  of  delay,  or  the  addition  or 
change  of  terms  failed  of  being  an  acceptance  of  the  ori^nal 
tSw,  no  fault  can  be  found;  but  if,  as  seenu  to  be  the  case, 
the  meaning  is  that  the  offeror  may  at  his  option  assert  either 
that  there  has  not  been  a  valid  acceptance  and  hence  a  con- 
tract because  of  some  d^ect,  or  that  ^ere  has  been  a  contract 
made  because  he  is  willing  to  disregard  \he  defect  in  the  ac- 
ceptance, and  that  this  option  on  the  part  of  the  offeror  may 
be  exercised  without  communication  with  the  offeree,  a  vital 
principle  of  the  law  of  contracts  is  violated.  Nothing  is  more 
fundamental  tiian  that  in  bilateral  contracts  both  parties 
must  be  bound,  or  neither;  and  that  in  unilateral  contracts, 
tile  performance  requested  must  be  simultaneous  with  the 
creation  of  any  obhgation  on  the  part  of  the  promisor.  To 
lUlow  a  waiver  of  a  defect  of  an  acceptance  is  virtually  to  say 


"  In  CBTOnauBh  v.  D.  W.  Ranlet  Co., 
229  Man.  366,  118  N.  E.  650,  foUow- 
iag  prerknis  Degotiatione  a  memoran- 
ifaim  of  eale  was  sent  to  the  buyer 
«4u^  aftor  statiiig  the  tanoB  at 
the  bugain,  oontaioed  theee  added 
words,— "This  is  a  contract  and  wiH 
be  nmukfed  mutually  binding  unless 
ve  ue  adriBed  of  its  nonacceptonce  by 
■ire."  Hie  oourt  said  of  this  memo- 
nndum  "  it  did  not  purport  to  coofirm 
a  prenouB  oontnct;  it  ie  of  itself  an 
oSa  to  tdl,  which  upon  a<xieptanoe 
by  Uh  offercea,  would  beoome  a  binding 
nie,  ...  It  oould  not  be  ruled  as 
natter  of  law  that  if  Uie  'confirms 
tkw'  wete  beftted  as  an  offer,  it  be- 
t  from  the 


failuie  of  the  plaintiffs  to  reply.  The 
jury,  under  all  the  circumstances,  were 
to  say  whether  the  plaintiffs'  silence 
amounted  to  an  assent."  The  Swiss 
Code  of  Obligationa  provides  (Art.  6) : 
"When  the  offeror  ought  not  reason- 
ably, whether  from  the  particular 
nature  of  the  transaction  or  from  cir- 
cumstances, to  expect  an  express  ac- 
ceptance, the  contract  is  deemed  con- 
cluded if  the  offer  bos  not  been  refused 
within  a  reasonable  tjme."  See  also 
Van  Aiadale  Brokerage  Co.  o.  Robert- 
son, 36  Okl.  123,  128  Pao.  107. 

x  Wheeler  v.  Klafaolt,  178  Mass.  141, 
69  N.  £.  756.  See  also  Shaenfield  v. 
Hall  Safe  Ac.  Co.  (Tes.  ar.  App.), 
167  8.  W.  462. 
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that  the  acceptance  is  bindmg  on  the  acceptor,  or  may  be 
treated  as  bindmg  by  the  offeror  (which  amounts  to  the  same 
thmg)  from  the  time  when  it  is  made  though  the  offeror  himself 
is  still  perfectly  free  to  assert  that  the  acceptance  was  defec- 
tive, and  thot^  no  estoppel  forbids  the  acceptor  from  show- 
ing the  true  facts.  In  truth,  a  defective  acceptance  can  only 
amount  to  a  count^K)ffer,  and  the  only  way  a  contract  can 
be  formed  is  by  acceptance  of  the  cotmte]>-offer  m  the  same 
way  as  if  it  were  an  original  offer. 

§  93.  Late  acceptance. 

The  principles  stated  in  the  last  section  find  application 
where  an  acceptance  is  delayed  beyond  the  time  allowed  by 
the  offeror,  or  b^ond  a  reasonable  time  allowed  by  law,  if 
no  time  was  fixed  in  the  offer.  It  has  been  held  '  that  if  an 
acceptance  is  delayed  slightly  beyond  a  reasonable  time,  and 
the  offeror,  when  he  receives  the  acceptance  does  not  promptly 
state  that  he  refuses  to  be  bound  because  of  the  delay,  a  con- 
tract exists.  On  the  other  hand,  the  Supreme  Court  of  Iowa 
has  sEud:  "We  have  to  inquire  whether  an  acc^tance  after 
the  time  limited,  or,  in  the  absence  of  an  express  limitation, 
after  the  lapse  of  a  reasonable  time,  imposes  upon  the  person 
makii^  the  offer  any  obligation.  The  theory  of  the  Court 
below  seems  to  have  been  that  it  does.  But  in  our  opinion 
it  does  not.  The  offer,  unless  sooner  withdrawn,  stands  during 
the  time  limited;  or,  if  there  is  no  express  limitation,  dxuing 
a  reasonable  time.  Until  the  end  of  t^t  time  the  offer  is 
regarded  as  being  constantly  repeated.  After  that  there  is 
no  offer,  and,  properly  considered,  nothing  to  withdraw. 
Ilie  time  having  e^ired,  there  is  nothing  which  the  acceptor 
can  do  to  revive  the  offer,  or  produce  an  extension  of  time."  ' 

>  PhillipB  f>.  Moor,  71  Me.  78.  "vould  act  pnidentljr  and  taiily  if  ba 

*Ferrier  v.  Storer,  63  I&.  484,  487,  informed  his  oorrcapondent  that  he 

19  N.  W.  288,  eo  Am.  Rep.  752.    To  had  given  up  the  transaction  and  waa 

the  same  effect  is  Maclay  v.  Harvey,  no  longer  diqnsed  to  bind  himself  by 

M  m.  62S,  32  Am.  Rep.  35.  the  agreement  in  regard  to  irtuch  he 

A  ^ench  writer  who  has  dealt  with  had  at  first  taken  the  initiative.  Otiier- 

the  problem  says:  wise,  indeed,  his  mience  might  be  cod* 

[Tlie  offeror  when  he  has  received  sidered  as  importing  tadt  assent  to  the 

an    acceptance    which    is    too    late]  proposition  ex  novo  contuned  in  tbo 
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Certainly  where  the  offer  fixes  a  time  within  which  it  must 
be  accepted  this  reasoning  is  unanswerable,  aince  the  offeree 
must  know  that  his  acceptance  is  not  within  the  terms  of 
the  oBer.  Where,  however,  the  offer  contains  no  such  limita^ 
tun,  the  limit  of  a  reasonable  time  imposed  by  law  is  one  that 
no  one  can  fix  beforehand  with  precision.  Therefore  it  has 
been  fomb^  said  that  if  tbe  acceptor  "makes  known  his 
acceptance  of  it  [the  offer]  to  the  party  m^dng  it,  within  any 
pmod  which  he  could  fairly  have  supposed  to  be  reasonable, 
good  fiuth  requires  the  nmker  if  he  intends  to  retract  on  ac- 
count of  tiie  delay,  to  make  known  that  intention  promptly."  * 
More  exactly  stated  from  an  analytical  standpoint  the  last 
clause  diould  read  "if  he  does  not  wish  his  silence  to  be  con- 
strued as  an  acceptance  of  the  counter-offer  contained  in 
the  late  acceptance."  * 

(  M.  Effect  of  misunderstanding  of  (Hffer  and  acceptance. 

It  follows  from  the  principle  that  expressed  mutual  assent 
rather  than  actual  mental  assent  is  the  essential  element  in 
the  formation  of  contracts,^  that  a  mistaken  idea  of  one  or 
both  parties  in  regard  to  the  meaning  of  an  offer  or  acceptance 
will  not  prevent  the  formation  of  a  contract.  Such  a  mistake 
may,  under  certain  circumstances  be  ground  for  rehef  from 
the  enforcement  of  the  contract."  But  this  relief  is  in  its 
origin  equitable,  and  is  in  its  nature  a  defence  to  the  enforce- 
ment of  the  contract  of  which  advantage  may  or  may  not 
be  taken,  rather  than  a  defect  in  the  fcomation  of  the  con- 
tract.' It  foUows  tiiat  the  test  of  the  true  construction  of 
an  offer  or  acceptance  is  not  what  the  party  making  it  thought 
it  meant  or  intended  it  to  mean,  but  what  a  reasonable  per- 
son in  the  position  of  the  parties  would  have  thought  it  meant.* 

kteaeoeptaiice.  .  .  .  Tbeee oonsidera-  'PhiUipso.  Moor,  71  Me.  78. 

twDB  have  nich  force  that  they  have  *  The  situation  is  of  the  Bort  dia- 

kd  to  BOme  l^olatioii  imposiiig  on  cussed  at  the  end  of  J  91a. 

erery  ofK  who  has  made  an  offer  by  *  See  tupra,  {  20;  tt^ro,  H  1536-1537. 

contqKMidmce  the  duty  to  inform  his  *  See  irifm,  H  1535  ef  »eq. 

cranqiondent  that  the  acceptance  has  '  Wobiim  Nat.  Bank  v.  Woods,  77 

mmd  too  late.    Gennan  Commercial  N.  H.  172,  89  At).  491. 

Code,  Art.  319;  Swiw  Federal  Code  of  •  Baines  c.  WoodfaD,  «  C.  B.  (N.  S.) 

Obli^tious,  Art  6;"  VaUxy,  Contrats  657;  Smith  o.  Hughes,  L.  R.  6  Q,  B. 

pu  CoBiwpondanoe,  { 203.  £07;  Ireland  v.  l4vii«rton,  L.  R.  S 
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The  sound  view  has  been  well  e3q>ressed  by  L.  Hand,  J.:  • 
"A  contract  haa,  strictly  speaking,  nothing  to  do  witii  the 
personal,  or  individual,  intent  of  the  parties.  A  contract  is 
an  obligation  attached  by  the  mere  force  of  law  to  certain 
acts  of  the  parties,  usually  words,  which  ordin^y  accompai^ 
and  represent  a  known  intent.  If,  however,  it  were  proved 
by  twenty  bishops  that  either  party,  when  he  used  the  words, 
intended  something  else  than  the  usual  meaning  which  the 
law  imposes  upon  them,  he  would  still  be  held,  unless  there 
were  some  mutual  mistake,  or  stnnething  else  of  the  stni. 
Of  course,  if  it  appear  by  other  words  or  acts  of  the  parties, 
that  they  attribute  a  peculiar  mefuiing  to  such  words  as  they 
use  in  the  contract,  that  meaiung  will  prevail,  but  only  by 
virtue  of  the  other  words,  and  not  because  of  their  imeiqpressed 
intent."  "  Therefore,  if  either  party  instead  of  communicating 
with  the  other  party  directly  makes  use  of  an  intermediary 
who  makes  a  mistake  in  the  words  transmitted,  they  never- 
theless are  binding  on  the  party  employing  the  intermediary. 


H.  L.  3S6;  PreatoD  v.  Luck,  27  Ch.  D. 
497;  Van  Pra&gh  v.  Everidge,  [1902] 
2  Ch.  266;  F&lck  c  Williams,  [1900] 
A.  C.  176;  Scully  v.  United  States,  197 
Fed.  327;  Bijur  Motor  Lighting  Co. 
t>,  Bchpee  Macb.  Co.,  243  Fed.  600, 
156  C.  C.  A.  298;  Thompson  v.  Ray, 
46  Ala.  224;  Silva  e.  Silva,  32  Cal.  App. 
115, 162  Pac.  142;  Newaome  v.  Brazell, 
118  Ga.  547,  45  S.  E.  397;  Wood  v. 
Duval,  100  la.  724,  69  N.  W.  1061; 
Lull  0.  Anamosa  Nat.  Bank,  110  la. 
637,  81  N.  W.  784;  Wood  v.  Allen,  111 
la.  97,  82  N.  W.  451;  Miller  v.  Lord, 
11  Pick.  II;  Stoddard  v.  Ham,  129 
Mass.  383,  37  Am.  R«p.  369;  Mans- 
field V.  Hodgdon,  147  Mass.  304,  17 
N.  E.  544;  Tallant  v.  Stedman,  176 
Maaa.  460,  466,  57  N.  E.  683;  Home 
F.  Ins.  Co.  p.  Bredehoft,  49  Neb.  152, 
68  N.  W.  400;  Woburo  Nat.  Bank  v. 
Woods,  77  N.  H.  172,  89  Atl.  491; 
American  Lithographic  Co.  v.  Com- 
mercial Caaualty  Co.,  81  N.  J.  L.  271, 
80  Atl.  25;  Carnegie  Stoel  Co.  v.  Con- 
nelly, 89  N.  J.  L.  1,  97  Atl.  774;  Phil- 


lip t>.  Gallant,  62  N.  Y.  256;  Leonard 
0.  Howard,  67  Oreg.  203,  135  Pac.  649; 
Neufville  v.  Stuart,  1  Hill  Eq.  (S.  C.) 
159;  J.  A.  Coates  &  Sons  v.  Buck, 
93  Wis.  128,  67  N.  W.  23.  But  we 
Green  v.  Bateman,  2  Woodb.  &  M. 
359;  lamar  Elevator  Co.  v.  Crad- 
doek,  B  Col.  App.  203,  37  Pac.  960; 
Hartford  Ac.  B.  B.  Co.  v.  Jackson,  24 
Conn.  614,  63  Am.  Dec.  177;  Bow- 
land  0.  New  York  &e.  R.  B.  Co.,  61 
Conn.  103,  23  Atl.  765, 29  Am.  St.  Rep. 
176;  Brant  v.  Gallup,  5  111.  App.  262; 
Clay  p.  Rieketa,  66  la.  362,  23  N.  W. 
755;  Hogue  v.  Maokey,  44 Kan.  277, 24 
Pac.  477;  Fraier  s.  Small,  59  Hun,  619, 
13  N.  Y.  Supp.  4SS;  Tucker  v.  Pra»- 
ton,  60  Vt.  473,  11  AU.  726. 

•  Hotchkiaa  ti.  NaU.  City  Bank,  200 
Fed.  287,  293  (aS'd  231  U.  8.  60,  68 
L.  Ed.  116,  34  S.  Ct.  20).  See  also  tlie 
daborate  opinion  of  Roga^  J.  in  Stai- 
Chronicle  Pub.  Co.  v.  New  York  Even- 
ing Post,  266  Fed.  435  (C.  C.  A.) 

"See  iMither,  infra,  jj  606,  607, 
610. 
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Thus,  "when  two  parties  who  speak  different  languages  and 
ctumot  understand  each  other,  voluntarily  agree  upon  a  third 
person  to  translate  for  them,  they  make  the  interpreter  their 
agent,  so  that  each  has  a  right  to  rely  on  the  communication 
made  to  him  by  the  other  party  through  his  representative."  " 
So  if  one  party  using  a  telephone  asks  the  operator  to  repeat  the 
message  to  a  third  person,  the  offeror  is  bound  by  the  words  of 
the  operator  though  they  do  not  correctly  follow  iiffitructions.'* 
So  where  a  telegraphic  offer  is  sent  and  the  telegraph  company 
ta-ansmita  ihe  message  inaccurately,  the  offeror  is  treated  as  hav- 
ing made  the  offer  in  the  form  in  which  it  was  received  by  the 
offeree."  If,  however,  the  receiver  of  tiie  telegram  ox^t  to 
have  known  that  there  must  have  been  a  mistake  in  tiie  wording 
of  the  telegram,  from  his  knowledge  of  the  market,  or  for  other 
reasons,  he  cannot  by  accepting,  bind  the  offercn:."    And 


"  Bondli  V.  Burton,  61  Ore.  429, 123 
I^c  37,  citing  SuUivan  ».  Kuykend&ll, 
83  Ky.  483,  489,  56  Am,  Rep.  901,  and 
Hills  V.  I^Lthrop,  50  Minn.  91,  93, 
S2  N.  W.  274,  and  adding  further: 
"An  interpreter  selected  by  adverse 
putio,  who  apeak  different  languagea 
and  cannot  understand  each  other, 
being  the  agent  of  both,  hie  repreaen- 
tntkniB,  made  is  their  presence  and 
bevrinn^  in  communic&ting  to  one 
rnhtt  purport  to  be  the  exproNionB  of 
tlie  oOta,  rdated  in  the  regular  course 
and  prior  to  the  termination  of  the 
buaiiMSi,  are  diargeable  to  each;  and 
tbe  other  is  entitled  to  rely  on  such 


"Sullivan  p.  Kuykendall,  82  Ky. 
483,  489,  56  Am.  Rep.  901. 

"  Weatem  Union  Td^raph  Co.  v. 
Sbotter,  71  Ga.  760i  Weetem  Union 
Ttinp^r^  Co.  c.  Hint  River  Lumber 
Co.,  114  Ga.  676,  40  S.  E.  816,  88  Am. 
St.  B^.  36;  ^er  e.  Western  Union 
TUkgraiA  Co.,  79  Me.  M3,  1  Am.  St. 
Bep.  353;  Wibon  r.  M.  ft  N.  W.  R.  Co., 
31  Minn.  481,  18  N.  W.  291;  Haubelt 
V.  Res  ft  Page  Mill  Co.,  77  Mo.  App. 
072;  J.  L.  Price  Brokerage  Co.  e. 
Oiiago  ftc.  R.,  (Mo.  Am>.  1917),  199 


8.  W.  732;  Howley  v.  Whipple,  48  N. 
H.  487.  See  also  Haebiouck  c.  Tde- 
graph  Co.,  107  la.  160,  77  N.  W.  J034, 
70  Am.  St.  181.  But  see  the  contrary 
decisions  of  Henkd  v.  Pape,  L.  R. 
6  Ex.  7;  Verdin  t>.  Robertson,  10  Ct. 
Sen.  Cas.  (3d  series),  35;  Western 
Union  Tel^crapb  Co.  v.  Aimiston  Ow- 
dage  Co.,  6  Ala.  App.  351,  69  So.  757; 
Jackson  Lumber  Co.  v.  Western  Union 
Tel.  Co.,  7  Ak.  App.  644,  62  So.  266; 
Postal  Tel.  Co.  ir.  Schtefer,  110  Ky. 
907,  62  8.  W.  1119;  Shingleur  v.  V/ea- 
tern  Union  Tel.  Co.,  72  Mis.  1030^ 
IS  So.  425,  30  L.  R.  A.  444,  48  Am. 
St.  Rep.  601;  Pepper  v.  Telegraph  Co., 
87  Tenn.  554, 11  S.  W.  783,  4  L.  R.  A. 
660,  10  Am.  St.  Rep.  699.  See  also 
Penobscot  Fish  Co.  v.  Wiatem  Union 
Td.  Co.,  91  Conn.  35,  98  AU.  341. 
The  question  has  been  disputed  on  the 
continent  of  Europe  also.  See  I^nHi- 
Csen  et  Renault,  Traits  de  Droit  Com- 
mercial, Vol.  Ill,  i  23. 

"Germain  Fruit  Co.  v.  Western 
Union  Tel.  Co.,  137  Cal.  598,  70  Pac 
658,  59  L.  R.  A.  675.  The  tel^ram 
as  received,  offered  Sivwside  oranges 
at  tl.60  a  box.  The  market  price  was 
S2.60.     See  also  Central  fd  Georipa 


(ibvGoOt^lc 


178  WILUSTON  ON  CONIBACTS  §95 

the  same  principle  is  applicable  in  any  case  where  the  offeree 
must  know  that  the  terms  of  the  offer  are  unintended  or  mi&- 
understood  by  the  offeror.  No  contract  based  on  the  <^er 
can  be  enforced  by  the  acceptor."  And  if  under  these  cir- 
cumstances a^buyer  keeps  property  which  was  the  subject 
of  the  transaction  he  is  liable  for  its  ^r  value,  or  if  he  discovers 
tiie  seller's  intended  price  before  usii^  the  goods,  for  that 
price."  The  liability  of  one  who  signs  a  written  promise  in 
ignorance  of  the  contents  of  the  writing  depends  upon  the 
eame  principles.'^ 


§  95.  When  mistake  wiU  prevent  tiie  formation  of  a  contract. 

Though  it  is  true  that  a  party  to  a  contract  is  bound  by 
his  espress  language,  and  cannot  contradict  the  meaning  of 
his  words  by  denying  that  he  intended  this  meanii^,  he  is 
not  bound  by  the  interpretation  which  may  be  placed  on 

I  ambiguous  language  unless  he  was  himself  blameworthy 
in  permittii^  the  ambiguity.  Where  a  phrase  of  a  contract, 
therefore,  has  no  obvious  meaning,  or  is  reasonably  capable 
'  of  different  interpretations,  and  is  in  fact  differently  under- 
stood, there  is  no  contract.  "  This  does  not  violate  the  princi- 
ples stated  in  the  preceding  section.    If  the  language  used 


S;.  Co.  t>.  Oortatowakr,  123  Ga.  366, 
HI  B.  E.  409.  But  see  J.  L .  Frioe 
Brokerage  Co.  ».  Chicago  &c.  R.,  (Mo. 
App.  Ifll7).  199  8.  W.  733. 

■•Smith  V.  Hughee,  L.  R,  e  Q.  B. 
£97;  Tamplin  v.  James,  15  (A.  Div. 
215;  Cmmingham  Mfg.  Co.  n.  Roto- 
graph  Co.,  30  App.  Dist.  CtA.  524,  15 
L.  R.  A.  (M.  8.)  368;  E^eex  v.  Day,  52 
Coon.  483;  Bromagin  v.  Bloomingtoo, 
234  Bl.  114,  84  N.  E.  700;  C.  H.  Young 
Co.  e.  Springer,  113  Minn.  382,  129 
N.  W.  773;  Tyra  it.  Cheney,  129  Minn. 
428,  162  N.  W.  835;  Buckberg  v. 
Waahburn-CiOflby  Co.,  115  Mo  App. 
701,  92  8.  W.  733;  Bordra  v.  Rich- 
mond Ac.  R.  Co.,  113  N.  C.  670,  18 
8.  E.  392,  37  Am.  St.  Itep.  632;  But- 
ler V.  Moses,  43  Ohio  St.  166,  1  N.  E. 
316;  Bartdder  Seed  Co.  v.  Bennett 
(Tex.  CiT.  kpp.),  161  8.  W.  399;  Evei^ 


eon  V.  Intonational  Granite  Co.,  05 
Vt.  658,  27  AtJ.  320;  Harraa  t>.  fbl^, 
62  Wis.  684,  22  N.  W.  837.  See  also 
Hartford  Ao.  R.  Co.  v.  JadcMn,  24 
Conn.  514,  63  Am.  Dec  177;  ShetttHi 
V.  Saiis,  70  Ga.  297. 

u  Cunningham  Mfg.  Co.  v.  Rato- 
gniph  Co.,  30  App.  D.  C.  624, 15  L.  R. 
A.  (N.  S.)  368;  MummenboS  v.  Ban- 
daU,  10  Ind.  App.  44,  49  N.  E.  40; 
FuUerlon  v.  Dalton,  58  Barb.  237; 
Eetey  Organ  Co.  v.  Lehman,  132  Wis. 
144,  111  N.  W.  1097, 11  L.  R.  A.  (N. 8.) 
254,  122  Am.  St.  Rep.  951. 

"  See  tupra,  (35.    - 

"  Winnemucca  Water  &£.  Go.  p. 
Model  Gas  En^ne  Works,  179  Ind. 
542,  101  N.  E.  1007;  Wheaton  Bdld- 
ing  &  Lumber  Co.  v.  Boston,  201  Mob. 
218,  90  N.  E.  698. 
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may  fairly  mean  either  of  tvo  thu^,  each  party  is  at  liberty 
to  attach  his  own  meaning,  at  least  unless  he  was  in  some 
way  responsible  for  the  other  party's  mistake.  Such  an  error 
in  language  may  rdate  to  the  object  to  which  the  ai^parent 
agreement  relates,"  to  Uie  perstm  with  whom  it  was  made,^  or 


■•In  Raffles  v.  Wchelhaua,  2  H.  & 
C.  906,  the  partiee  had  oontracted  for 
ft  cargo  by  the  ship  "PeerieBs"  from 
Bombtty.  Hiere  were  two  ships  bom 
Booibay  of  thftt  niune,  and  the  paitiee 
UDdenbmd  each  a  diffetent  ship.  It 
was  bdd  there  was  oo  contiact.  Some- 
what similar  ia  Kyle  v.  Earanagh,  103 
Mass.  3£6,  4  Am.  Bep.  660,  where  the 
parties  entered  into  apparent  agree- 
moit  for  the  sale  of  a  lot  on  "  Proq)ect 
Street,  WalUtam."  lliae  were  two 
■tieeto  of  that  name  in  W^tham,  and 
the  jtny  were  instructed  in  eSeot  that 
if  the  partien  had  in  mind  lots  on  dif- 
fenmt  streets  of  that  name  thoe  was 
DO  Dontoact. 

■*  In  Bri^rton  Packing  Co.  if.  Butch* 
en-,  etc.,  Anoc,  211  Maw.  398,  97  N. 
E.  190,  a  Inll  of  equity  for  the  epedfio 
petfonnaoce  of  the  isonsions  of  a  lease 
in  writing,  the  court  thus  exidained 
tiie  nature  of  the  transaction  (at 
p.  402) :"  It  was  not  an  agreement  made 
by  die  defeodant  with  a  powm  then 
present,  but  under  some  mistake  as  to 
the  identity  or  character  of  that  per- 
son, in  which  case  it  might  have  been 
merriy  Toidable  and  good  until 
avmded,  like  the  barptin  first  consid- 
oed  in  Edmunds  «.  MNchaQt«'  Des- 
patch Co.,  135  Ma«.  283.  Hea«  the 
defendant's  agreement  was  expressed 
to  be  with  the  South  Dakota  company, 
but  there  were  before  the  defendant 
two  companies,  that  of  South  Dakota 
and  that  of  M^ne,  botli  acting  throu{^ 
BatdwJder  but  only  the  first  one  bang 
ki»wn  to  tlie  defendant.  There  was 
no  acreement  with  the  South  Dakota 
CMopany,  because  that  company  in- 
tended to  make  none,  and  did  not  exe- 
cnte  the  paper  in  whidi  the  pmported 


agreem«it  was  embodied;  none  with 
the  Maine  company,  because  there  was 
no  intention  to  contract  with  it;  it  was 
not  mentioned  as  a  party  to  the  agreo- 
ment,  and  oould  no  more  gain  the  rights 
of  a  party  by  a  surreptitious  and  really 
fraudulent  execution  thereof  than,  for 
example,  the  present  plaintiff  could 
have  entitled  itself  to  the  estate  created 
by  the  ori^nal  lease  if,  without  the 
knowledge  and  consent  of  the  defend- 
ant, it  had  executed  that  lease  as  thm 
drawn,  while  leading  the  d^eikdant  to 
suppose  that  the  execution  was  really 
by  the  South  Dakota  company,  the 
leeaee  therein  named.  No  agreement 
can  result  from  such  a  transaotion  so 
carried  out.  RodliS  b.  Dallinger,  141 
Mass.  1,  4  N.  E.  806,  56  Am.  Rep.  439; 
Consumers'  Ice  Co.  v.  Webster  &  Co., 
53  N.  Y.  Supp.  66,  32  N.  Y.  App.  Div. 
582;  Boulton  v.  Jones,  2  H.  &  N.  664; 
Hardman  t>.  Booth,  1  H.  &  C.  SOS;  Hoi- 
lins  0.  Flower,  L.  R.  7  H.  L.  767; 
Cundy  v.  Undsay,  3  App.  Cas.  469; 
2Q.  B.  D.  96,  rerovingB.  C.1  Q.B.D. 
348;  BaUlie's  Case,  11898|  1  Ch.  110; 
Gordon  v.  Street,  11899]  2  Q.  B.  641. 
This  case  differs  essentially  from  those 
cases  in  which  there  was  a  real  con- 
tract, though  entered  into  by  mistake 
OT  even  produced  by  fraud.  Stoddard 
p.  Ham,  129  Mass.  383,  37  Am.  Rep. 
369;  Hunter  n.  Giddings,  97  Mass.  41, 
93  Am.  Dec.  54;  Rayner  v.  Grote,  15 
M.  (fc  W.  359;  Schmalta  v.  Avery,  16 
Q.  B.  655. 

But  it  has  been  argued  that  the  sub- 
stitution of  one  company  for  the  oth^ 
made  no  real  difference;  that  the  de- 
fendant had  no  reason  to  prrfer  one  to 
the  other;  that  it  would  as  readily  and 
as  willingly  have  oontraoted  with  the 
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to  any  of  ita  terms.^*  It  may  be  ui^ed  forcibly  tiiat  if  tlie 
offeror  usee  language  wluch  is  ambiguous  on  its  face,  he  should 
be  bound  by  whatever  reasonable  construction  the  acceptor 
may  put  upon  his  words.  Certainly  this  should  be  true  if 
the  offeror  knew  or,  as  a  reasonable  person  should  have  known, 
of  the  ambiguity;  and  tiie  offeree  did  not  know  of  it.  But 
the  acceptor's  knowledge  of  the  surrounding  circumstances 
may  be  such  that  he  equally  should  have  observed  the  am- 
biguity, and  therefore  cannot  object  to  ihe  offeror  attaching 
to  the  words  his  own  meaniog.  The  decisions  have  not  thus 
far  developed  this  field  of  thought  and  have  seemed  to  allow 


Maine  company  u  with  that  of  South 
Dakota.  Perhaps  it  would  have  been 
BO,  though  peehape  it  might  have  made 
a  difference  if  the  agreement  had  turned 
out  unfortunatdy  for  the  other  mde 
and  the  defendant  had  sought  to  ec- 
force  it.  But  the  nal  point  is  that  the 
defendant,  though  willing  and  ready  b> 
contract  with  the  one  company,  ito 
lessee,  yet  made  no  agreonent  with 
either;  and  we  cannot  eaione  against 
the  defendant  an  agreement  irtiich  it 

In  Fiter  v.  Ckarfleld  Coal  Co.,  103 
Md.  1,  62  Atl.  1122,  a  man  who  car- 
ried on  business  unds"  the  name  of 
the  Cambria  Coal  Company  mode  an 
agreement  in  that  name  with  the  de- 
fendant,  who  thou^t  that  he  was 
dealing  with  a  corporation  having  a 
o^tal  stock,  when  in  reality  there 
was  no  sudi  corporation,  and  who  re- 
pudiated the  agreement  upon  learn- 
ing this  fact.  Ihe  agreement  was 
hdd  void  on  account  of  the  defendant's 
mistake  as  to  the  identity  of  the  person 
with  whom  the  agreement  was  made. 
See  also  Jones  o.  Chicago  Ac.  R.  Co., 
102  Neb.  853, 170  N.  W.  170,  and  critr 
icism  in  32  Harv.  L.  Rev.  736. 

*>  In  Falck  v.  Williams  [1900],  A.  C. 
176,  a  dpho'  telegram  without  puno- 
tuation  was  Bent  in  acceptance  of  pre- 
vious often.  The  meaning  of  the  tele- 
gram   d^Moded    upon   iriintlHr    one 


word  in  it  was  to  be  construed  witli  tha 
preceding  words  or  with  the  subse- 
quent ones.  Ah  the  court  hdd  then 
was  no  reason  pointing  one  way  ot  ttw 
other,  and  as  the  parties  diffend  ia 
their  intopietatioii,  it  was  fadd  that 
Uiere  was  no  contract.  In  Peer- 
ksB  GlasB  Co.  v.  Facifio  Crockery  Co., 
121  Col.  641,  U  Pac.  101,  a  railroad 
agent  repUed  to  an  inquiry  "frei^t 
allowance  to  Converse  74  ots."  the 
spealcer  undenstood  he  was  giving  the 
freight  rate,  the  inquirer  that  it  was  a 
disoount.  The  court  held  it  could  not 
say  that  these  words  justified  one  in- 
terpretation  more  than  the  other,  and 
therefore  held  there  was  no  contract. 
In  Cage  c.  Black,  97  Ark.  613,  134 
8.  W.  942,  an  offer  of  200  sacks  of  rice 
named  the  price  of  $6.75  f.  o.  b.  Hw 
offer  was  accepted  in  terms,  but  sub- 
sequent coirespoodence  showed  that 
the  sella'  meant  S5.7fi  a  bbl.  which  was 
the  ordinary  imit  in  gelling  rice,  but  it 
bad  not  long  been  ao,  and  the  buyer 
was  not  familiar  with  this  usage,  and 
suppoeed  a  sack  was  meant,  which  con- 
tained more  than  a  barrd.  There  was 
held  to  be  no  contract;  but  laAer,  the 
buyer  discovering  the  mistake,  and 
nevrathdesB  thereafter  taking  the  rice, 
was  held  bound  to  pay  SS.75  a  baird. 
See  also  Snoderly  V.  Bower,  30  Ida.  484, 
les  Pan.  266;  Strong  v.  laiie,  66  Minn. 
B4,  68  N.  W.  765. 
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dUter  party  to  assert  his  own  interpretatioii  so  long  as  it  was 
reasooable."  Interesting  cases  may  be  supposed  of  a  failure 
to  hear  the  words  which  an  offeror  spoke.  The  same  princi- 
ples should  be  applied,  but  as  it  will  not  generally  be  possible 
to  show  that  a  failure  to  hear  or  to  understand  correctly  was 
unjustifiable,  such  a  fiulure  will  on  every  view  prevent  the 
formation  of  a  contract."  It  is  undoubtedly  often  said  broadly 
that  if  the  parties  do  not  understand  the  same  thing  there 
is  no  contract.*'  But  in  view  of  what  has  been  said,  it  is  clear 
that  so  broad  a  statement  cannot  be  justified.  It  is  even 
ecnceivable  that  a  contract  shall  be  formed  which  is  in  accord- 
ance with  the  intention  of  neither  party.    If  a  written  contract 

••  In  Falck  o.  ^iniams  [1900],  A.  G. 
17Q  (fMeA  in  tLe  preceding  DOte),  the 
oourt  Kud; — "Hie  f&ult  lay  with  the 
tqipdlaot't  agent.  If  he  had  spent  a 
few  more  ■hillingF'  on  his  meeaage,  if  he 
hBd  even  arranBed  the  words  he  used 
mora  cairfully,  .  .  .  there  would  have 
been  do  difficulty."  NerBrtheless,  the 
CQort  held  not  only  that  the  appdlant 
H  idaintiS  being  unable  to  make  out 
that  the  construction  which  he  put 
tqnn  the  menage  was  the  true  one, 
iBtmt  foil;  ff^VtiPCi  "If  the  respondent 


H  pbintiff  he  would  equally  have 
foiled."  It  would  seem  that  if  the  ap- 
pelknt  was  at  fault  the  reepondent 
diould  have  been  able  to  enforce  rights 
based  on  his  reasonable  though  mis- 
taken Gonatmction  of  the  ambiguous 
tdegnm.  InSoiTenv.HindleyJUlSI 
3  E.  fi.  564,  an  auctioneer  knocked 
down  certain  goods.  The  bidder  sup- 
poeed  be  was  buying  hemp,  while  the 
aodioDea'  intended  to  aeU  tow.  Sun- 
pin  of  the  hmip  and  low  were  on  view 
in  an  tdjoining  room,  and  numbers  of 
_  the  lots  were  marked  oppodte  the  re- 
■pective  samples.  The  court  held  that 
there  ms  no  bargain.  In  commenting 
on  the  derision,  the  editor  of  the  Law 
<)nH(riy  Reriew  sud  (Vol.  30,  p.  20) : 
"The  tonrce  tA  the  mistake  waa  the 
quite  unusual  association  of  h«np  and 


tow  undra  the  same  shipping  mark,  the 
bales  and  samples  being  l^l'l1tfng^l^|^}le(^ 
only  by  numbere;  whence  the  buyer 
naturally  supposed  that  all  the  samples 
marked  like  those  he  actually  inspected 
were  samples  of  hemp.  He  knew  there 
was  tow  for  sale,  but  did  not  ask  to  see 
samples  of  it,  as  he  did  not  want  to  buy 
tow.  WhKi  the  facts  were  ascertained, 
the  only  real  dispute  was  whether  the 
buyer  ou^t  not  to  have  made  a  more 
careful  examination.  As  to  this,  A,  T. 
Lawrence,  J.,  held  that  there  could  be 
no  duty  laid  on  him  of  examining  goods 
he  did  not  wish  to  buy.  Thus,  if  there 
could  be  any  talk  of  negligenoe,  it  would 
seem  to  be  rathOT  on  the  seller's 
ride."  Cf.  Sheldon  t>.  Capron,  3  R.  L 
171. 

"Rupley  ■>.  Daggett,  74  IH.  SSL 
The  offeror  offered  to  sell  a  mace  for 
S166.  The  offeree  understood  him  to 
say  S6S  and  replied  "Did  I  und»- 
Btand  you  S657"  The  offeror  in  turn 
misunderstanding  and  supposing  his 
offer  was  accurately  rqieated  said 
"yes."  It  was  held  that  an  acceptance 
created  no  contract. 

"  Clyde  Steamship  Co.  r.  West  bf 
dia  Steamship  Co.,  169  Fed.  276,  M 
C.  C.  A.  561;  Meux  t>.  Hogue,  01  CaL 
442,  27  Pac.  744;  Harvey  v.  Dufiey, 
gg  CbI.  401,  33  Pac.  897.  See  infra, 
S(  1536-1537. 
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IB  entered  into,  the  meanii^  and  effect  of  the  contract  depends 
on  the  construction  fpven  the  written  language  by  the  court, 
and  the  court  will  give  that  language  ita  natural  and  appropri- 
ate meanii^;  and,  if  it  ia  unambiguous,  will  not  even  admit 
evidence  of  what  the  parties  may  have  thought  the  meaning 
to  be." 


§  9Sa.  A  writing  signed  wlOiout  he^ence  in  ignorance  of 
its  nature  is  void. 

Though  expression  of  ass^it  and  not  actual  assent  creates 
a  contract,  a  writing  pxnporting  to  be  a  contract  and  not 
ambiguous  in  ite  language  may  be  wholly  void.  If  without 
negligence  on  his  part,  a  signer  attached  his  signature  to  a 
paper  assuming  it  to  be  a  paper  of  a  difierent  character,  the 
paper  is  void.  Such  a  mistake  without  negligence  will  not 
often  occur  in  the  absence  of  some  such  fraud,  as  sul^itoting 
l^  sleight-of-hand,  for  a  paper  which  has  been  agreed  upon, 
a  different  one.  Nevertheless  the  situation  is  possible  with- 
out actual  fraud,  and  if  it  occurs  whether  induced  by  fraud,* 
or  without  it,  no  contract  is  formed." 


»•  See  PKatonn.  Luck,  27  Ch.  D.  497; 
eUva  P.  SU™,  32  Cal.  App.  UJS,  162 
Pu.  142,  and  infra,  fS  606,  607,  610. 
In  Joliet  Bottling  Co.  c.  Joliet  Brew- 
ing Co.,  2fi4  ni.  216,  98  N.  E.  283,  the 
court  Bud: 

"Where  a  contniot  is  ambiguous  and 
has  been  interpreted  by  the  parties  to 
it,  oourte  wiU  regard  the  interpretation 
placed  upon  the  contract  by  the  pai^ 
ties  thanselvee.  Hub  rule  can  have 
no  appUcataon  to  a  construction  of  ttie 
contract  before  us  in  this  case,  because 
it  is  not  ambiguous;  and  the  intention 
of  the  parties  to  it  is  not  to  be  deter- 
mined  by  evidence,  but  by  the  lan- 
guage employed  in  Uie  contiact  it- 
self."    See  vi/ra,  U  606,  607. 

"See  in/ra,  11488. 

''See  Thoroughgood's  Case,  2  Coke, 
9a  (coneida^ed  in  L.  R.  4  C.  P.  711); 
Davis  V.  Snider,  70  Ala.  315;  Bank  v. 
Vftitb.  108  Ala.  132, 19  So.  14;  Yoch  v. 
iDsunnoe  Co.,  Ill  Cal.  503,  44  Pao. 


189,  34  L.  R.  A.  867;  Meyer  v.  Haas, 
126  Cal.  660,  68  F&c.  1042;  Green  i>. 
Maloney,  7  Houst.  22;  Brooks  n.  Mat- 
thews, 78  Ga.  739,  3  S.  E.  627;  Rock- 
foid,  etc.,  R.  R.  Co.  V.  Shunick,  6S 
m.  223;  Eldorado  Jewehy  Co.  v.  Dai^ 
neU,  135  Is.  566,  113  N.  W.  344,  124 
Am.  St.  Rep.  309;  O'Donnell  ii.  Clin- 
ton, 146  Mass.  461,  14  N.  E.  747; 
Adolph  n.  Minneapolis  &,  Pac.  Ry. 
Co.,  68  Minn.  178,  69  N.  W.  959; 
Wright  P.  McKke,  70  Mo.  175;  Alex- 
ander 0.  Brogley,  62  N.  J.  L.  684, 
41  Atl.  691,  63  N.  J.  L.  307,  43  Atl. 
888;  Jackson  v.  Hayner,  12  Johns.  469; 
Green  v.  North  Buffalo  Township,  66 
I^.  St.  1 10;  Schuylkill  County  v.  Cop- 
ley, 67  Pa.  St.  386,  6  Am.  Rep.  441; 
Wanner  v.  I^ndis,  137  Pa.  St.  61,  20  ' 
Atl.  950;  Coatee  v.  Early,  46  S.  C.  220, 
24  S.  E.  305;  Cameron  v.  Estabrooks, 
73  Vt.  73,  60  AU.  638;  Gross  v.  Drager, 
66  Wis.  160, 28  N.  W.  141 ;  Warder  Co. 
V.  Whitish,  77  Wis.  430,  46  N.  W.  640; 
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It  is  as  if  the  c^eror  in  his  sleep  said  words  ezpresdve  of 
U  offer,  whidi  were  accepted.  Though  neither  will  to  create  a 
I^  obligation,  nor  accurate  understanding  of  the  meaning 
<^  an  offer  and  acceptance  is  eea^itial  to  the  creation  of  a 
eoDtract,  Intent  to  do  the  act  which  amounts  to  an  offer  or 
acc^tance  or  at  least  n^Iigently  allowing  the  appearance  of 
such  an  intoit  is  essential. 

5  96.  Time  of  formation  of  contract. 

The  su^ieetion  has  been  made  that  the  acceptance  of  an 
<^er  relates  back  to  Hie  time  when  the  offer  was  made.  The 
ori^nal  basis  for  this  suggestion  seems  to  be  found  in  cases 
decided  prior  to  the  recognition  of  continuing  offers.*^  But 
in  a  few  later  decisions  also  it  has  been  said  or  assumed  that 
th»e  was  a  relation  of  the  acceptance  to  the  offer.  ^  There 
is  DO  need,  however,  to  invoke  a  fictitious  relation.  Undoubt- 
edly the  offer  and  the  acceptance  must  exist  at  the  same  mo- 
ment in  order  to  form  a  contract.  But  this  result  is  reached 
b;  the  oontinuance  of  the  offer  to  the  time  of  the  accept- 
asce,  not  by  a  relation  back  of  the  acceptance  to  the  time 
when  the  offer  was  first  made.  As  has  been  pointed  out  H 
if  the  doctrine  of  relation  were  applied,  even  as  between  the 
parties  themselves,  the  consequence  would  be  that  an  offer 
might  be  accepted  in  ^ite  of  the  death  or  insanity  of  the 

Bukof  Irdondo.  MoManamy,  [1916]  "lUa  aeemB  to  be  aaaumed  in  Potr 

21t.  K.  B.161.    A  f«w  deouoone  Beem  ter  v.  Sanders,  6  Haro,  1,  and  in  Dickio- 

incouBstent  with  the  foregoing.    Haw-  son  e.  Dodda,  2  Ch.  D.  403.    In  the 

kiw  V.  H&wkina,  60  Cal.  5S8  (oompare  latter  case  Bacon,  V.  C,  declared  that 

iteya  B.  Haas,  126  CaL  660,  68  Fao.  this  was  the  law  and  therefore  gave  the 

1012);  Chicago,  etc.,  Rj.  Co.  v.  Bdli*  plaintiff  prioritj  over  one  who  had  ao- 

with,  83  Fed.  Rep.  437  (coropaie  Great  quired  title  to  the  land  in  question  after 

Hortheni  Ry.  Co.  p.  Kosiechke,  104  the  offei  was  made,  but  prior  to  its  ac- 

Std.  Rep.  440,  449);  Binford  o.  Bruso,  oeptance  by  the  plaintiff;  and  though 

22  Ind.  App.  51^  64  N.  E.  146.    See  the  decision  was  reversed,  it  was  on 

furtlKr  a  full  note  in  32  Am.  L.  Reg.  another  ground.    In  Garrett  v.  Trabue, 

(N.  B.)  940.  82  Ala.  227,  3  So.  149;  Smith  v.  Bang- 

«In  Kenned  o.  Lee,  3  Mer.  441,  ham,  166  Cal.  359,  104  Fac.  689,  28 

4IH,  Lord  Eldon  said  of  a  contract  L.  R.  A.  (N.  S.)  522;  WiUetts  t>.  Sun 

t?  eorreqiondence — '"Die  acceptanoe  Mutual  Ins.  Co.,  45  N.  Y.  46,  47,  6 

twit  be  taken  as  simultaneous  with  Am.  Rep.  31;  Grossman  v.  Schenkw, 

6  ofo,"  and   see   further,    mpro,  20B  N.  Y.  406,  100  N.  E.  39. 

ISk  "  Langdell,  Summary  of  Cont,  S  7. 
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offeror  occurring  alter  the  making  of  &.e  offer  but  before  the 
acceptudce,*'  and  it  would  even  be  true  that  no  offer  could 
be  effectually  revoked,  as  an  acceptance  whenever  made 
would  by  rdatioD  precede  the  revocation.  Where  the  in> 
tereste  of  third  persons  are  involved,  it  is  well  settled  that 
the  fiction  of  relation  will  never  be  adopted.**  Therefore 
if  A  makes  an  offer  to  sell  property  to  B,  and  subsequently 
makes  an  offer  to  sell  the  same  to  C,  and  both  B  and  C  accept 
the  offer,  the  one  who  accepts  first,  thereby  completing  a 
contract,  is  entitled  to  the  land;  not  the  one  to  whom  the  offer 
was  first  made,  which  would  be  the  case  If  the  doctrine  of 
relation  were  appUed.'*  And  as  between  the  parties  them- 
selves there  is  no  need  here  to  invoke  a  fiction,  and  many 
reasons  against  it.  The  decisions  cited  in  the  following  section 
as  to  place  of  contract,  in  effect  also  decide  the  time  of  tiie 
confa-act;  because  if  the  acceptance  related  to  the  time  when 
the  offer  was  made,  the  pla.ce  of  contract  would  necessarily 
be  that  where  the  offer  was  made,  since  only  there  was  an 
offer  in  existence  at  the  time  to  which  the  relation  is  had. 

§  97.  Place  of  contract. 

If  the  acceptance  is  made  immediately  after  the  offer  when 
the  parties  are  together,  no  question  can  arise  as  to  the  place 
of  the  contract.  The  place  where  the  parties  are  is  the  only 
possible  place  of  contract.  But  if  the  acceptance  is  not  made 
simultaneously  with  tiie  offer,  and  is  made  in  a  different  place, 
the  universal  principle  disposii^  of  this  and  any  similar  question 
is  that  the  place  of  the  contract  is  the  place  whra%  the  last  act 
necessary  to  the  completion  of  the  contract  was  done, — '*  that 
is  where  the  contract  first  becomes  a  legal  obligation.  1£  an 
offer  contemplates  a  unilateral  contract  and  calls  for  ihe  per- 
formance of  an  act,  the  place  where  that  act  is  done  is  the 
place  of  the  contract."  Thus  if  goods  are  shipped  in  con- 
formity with  an  offer,  the  place  of  the  contract  is  the  place 

"  See  supra,  }  62.  360,  M  Atl.  849;  OU  v.  Standard  Steet 

"  Felthouee  v.  Bindley,   11  C.   B.  Section,  Inc.,  179  N.  Y.  App.  D.  637, 

(N.  S.)   869.  167  N.  Y.  S.  184. 
"  Pott«r<>.  Sandere,  6  Hare,  1.  "  Milliken  o.  Pntt,  12S  Mam.  374, 

~     B.  Proctor,  97  Me.  28  Am.  Rep.  241. 
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d  dupment,  ednce  the  act  requested  is  the  transfer  of  title 
to  the  goods  by  shipment.*'  If,  however,  the  seller  shipped 
goods  but  not  in  coDfonnity  with  the  contract,  or  if  title  to 
the  goods  was  not  to  pass  until  they  reached  their  destination, 
the  place  of  the  contract  would  be  the  destination  of  the  goods, 
whoe  they  were  received  and  accepted,  ance  in  the  former 
case  the  shipment  was  a  counter-offer  and  no  contract  would 
be  formed  till  it  was  accepted  by  the  buyer's  assent  to  take 
the  goods,  and  in  the  latter  case  the  terms  of  the  orifpnal 
(Met  would  not  be  fully  complied  with  until  the  goods  reached 
their  destination.*'  Similarly  if  an  offer  calls  for  the  send- 
ing of  a  note,**  or  an  insurance  policy,"  or  a  check,*  or  money,*' 


■■  HoUle,  etc.,  R.  R.  Co.  v.  CopeUnd, 
63  AIa.  219,  3S  Am.  Hep.  13;  AtJaatio 
Fhoq^te  Co.  v.  fly,  82  Ga.  438,  9 
a  B.  170;  SUte  tr.  Cdby,  92  Is.  463, 61 
N.  W.  187;  Clnffin  p.  Mayer,  41  La. 
Ana.  1018,  7  So.  139;  Boothby  o. 
FUated,  51  N.  H.  436,  12  Am.  Bep. 
140;  Mack  ».  Lee,  13  R.  I.  293. 

"In  State  t..  O-NeU,  S8  Vt.  140,  2 
AtL  586,  56  Am.  Rep.  557,  intoxicat- 
ing  Equon  w«e  ordered  by  a  Ver- 
moot  buyer  from  New  York.  They 
wse  ahi[q)ed  to  Vennoat  by  expreae 
C  0.  D.  and  delivered  and  paid  for  in 
VoTDOnt.  It  was  beld  that  the  ehip- 
meut  C.  O.  D.  retained  titk  in  the  ael- 
kr  and  that,  therefore,  aa  no  sale  waa 
made  until  delivray  in  Vomont,  the 
BquoF  law  of  that  State  had  been  vio- 
lated. See  abo  Crabb  v.  State,  88  Ga. 
584,  15  S.  E.  455;  Stete  v.  American 
Eipm  Co.,  118  Iowa,  447,  92  N.  W. 
68;  State  ■>.  GaB^  59  Vt.  286,  9  Atl. 
829,  59  Am.  Rep.  706. 

On  the  other  hand,  on  Biinilar  facts 
tlie  Maine  court  held  that  shipment 
C.  0.  D.  did  not  prevent  a  transfer  of 
title  and  that  therefore  the  sale  was 
made  in  the  State  from  which  the  goods 
Mre  shipped.  State  v.  Intoxicating 
liquois,  98  Me.  464,  57  AU.  798.  See 
>bo  te  the  same  effect  Pilgreen  c. 
State,  71  Ala.  368;  Hunter  v.  State,  55 
Aik.  357, 350;  State  e.  Chims,  64  Kans. 


782,  68  PAs.  621,  58  L.  R.  A.  55;  State 
t>.  Mullin,  78  Ohio  St.  358, 86  N.  E.  556, 
18  L.  R.  A.  (N.  S.)  600,  125  Am.  St. 
R^.  710;  Commonwealth  v.  Fleming, 
130  Pa.  138,  18  AU.  622,  5  L.  R.  A. 
470,  17  Am.  St.  Rep.  763;  GoU^tly  v. 
State,  49  Tex.  Cr.  App.  44,  90  8.  W. 
26,  2  L.  R.  A.  (N.  8.)  383;  State  v. 
Flanngan,  38  W.  Va.  53,  17  S.  E.  792, 
22  L.  R.  A.  430,  46  Am.  St.  Rep.  836. 

"  Wm.  Glenny  Glass  Co.  v.  Taylor, 
99  Ky.  24,  34  S.  W.  711;  Shoe,  etc.. 
Bank  v.  Wood,  142  Man.  563,  8  N.  B. 
753;  Wayne  County  Savings  Bank  o. 
Low,  81  N.  Y.  566,  37  Am.  Rep.  633; 
Barrett  i>.  Dodge,  16  R.  I.  740,  19  Atl. 
630,  27  Am.  St.  Rep.  777. 

"  State  Mutual  Fire  Ins.  Assoc,  o. 
Brinkley  Stave  &  Heading  Co.,  61 
Ark.  1,  31  S.  W.  157,  29  L.  R.  A.  712, 
54  Am.  St.  Rep.  191;  Commonwealth 
Mutual  Fm  Ids.  Co.  o.  Wm.  Knabe 
Mfg.  Co.,  171  Mass.  205,  60  N.  E.  516; 
Northampton  Mut.  Ins.  Co.  0.  Tuttle, 
40  N.  J.  L.  476;  Davis  ii.  Manufactur- 
era'  Mut.  Fire  Ins.  Co.,  67  N.  H.  218, 
34  Atl.  464;  Hyde  v.  Goodnow,  3  N.  Y. 
266;  fidelity  Mutual  Life  Assoc,  n. 
Harris,  94  Tex.  25,  57  S.  W.  835,  88 
Am.  St.  Rep.  813;  Galloway  c.  Stan- 
dard Fite  Ins.  Co.,  45  W.  Va.  237,  31 
S.  E.  969. 

*■  See  aupn,  {  81  od  Jin, 

"Ibid. 
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the  place  of  the  contract  is  where  the  offer  was  complied 
with  by  sending  the  thing  requested.  On  the  other  hand, 
if  goods/'  or  notes,"  or  anything  else  is  sent  without  author- 
ity, and  not  in  response  to  an  offer,  it  is  itself  an  offer  and 
cannot  be  accepted  except  at  the  place  of  destination,  and 
if  any  contract  is  formed  it  is  formed  there/*  If  tiie  offer 
contemplates  a  bilateral  contract,  the  place  of  the  contract 
is  where  the  acceptance  and  counter-promise  of  the  offeree 
is  made.  Therefore  in  contracts  by  mail,  or  by  telegraph,  when 
these  means  of  commimicatioa  are  authorized  by  l^e  offer, 
the  place  of  the  contract  is  the  place  where  the  reply  is  mailed,^' 
or  delivered  to  the  telegraph  company.*  Similarly  in  con- 
tracts by  telephone  it  has  been  held  that  the  place  of  the  con- 
tract is  the  place  at  which  the  acceptor  speaks.'^  If  the  use 
of  the  means  of  communication  adopted  by  the  offeree  was 
not  authorized  by  the  offer,  no  contract  can  be  complete  until 
the  acceptance  is  received.  The  place  of  a  contract  thus 
formed,  'Uierefore,  is  the  place  where  the  acceptance  is  received. 
What  has  been  sfud  thus  far  relates  to  the  place  where  a 
simple  contract  is  formed.  A  formal  contract  becomes  bind- 
ing when  the  last  requidte  formahty  is  comphed  with.  In 
a  contract  imder  seal,  this  is  when  the  instrument  is  de- 
livered, and  the  place  of  contract  is  therefore  the  place  of 
deUvery.** 


*'  8ee  generally  Williston  on  Bake, 
H  278  ef  SB?. 

«•  Bell  V.  Packard,  69  Me.  105,  31 
Am.  R^.  26t;  Emnqon  Co.  v.  Proctor, 
97  Me.  360,  364,  64  Atl.  849.  See  also 
Hewitt  V.  Bank,  64  Neb.  463,  90  N.  W. 
250. 

"  See  caaee  cited  in  the  preceding 

"  Bank  of  Yolo  v.  Sperry  Jloui  Co., 
141  Cal.  314,  315,  74  Pac.  855,  65  L.  R. 
A.  90;  Worcester  Banku.  Wells,  8  Met. 
107;  W.  G.  Ward  Lumber  Co.  e.  Amei^ 
iean  &o.  Mfg.  Co.,  247  Pa.  451,  93 
AU.  470,  Ann.  Gas.  1918,  A.  451. 

''Garrettson  v.  North  Atchison 
Bank,  47  Fed.  867;  Tyng  o.  Convetw, 
180  Mich.  195,  146  N.  W.  629;  Perry 


V.  Mount  Hope  Iran  Co.,  15  R.  I.  38(h 
6  AU.  632,  2  Am.  St.  Rep.  902;  Til- 
lin^iut  V.  Boston,  etc.,  Lumber  Co., 
39  B.  C.  484,  18  S.  E.  120,  22  L.  R.  A. 
49. 

*  Bank  of  Yolo  u.  Sperry  Flour  Co., 
141  Cal.  314,  74  Pac.  855,  65  L.  R.  A. 
90;  Tyng  v.  Converse,  180  Mich.  195, 
146  N.  W.  629;  Ranters'  OU  Co.  v. 
Whiteoboro  Cotton  Oil  Co.  CTei.  Civ. 
App.},  146  S.  W.  225;  Cuero  Cotton 
Oil  &  Mfg.  Co.  D.  Feeders'  Supply  Co. 
(Tes.  Civ.  App.),  203  S.  W.  79.  See 
criticism  of  theee  cases,  supra,  S  82. 

"Baring  v.  Inland  R«VBiuie  Com- 
miasionerB,  [1898]  1  Q.  B.  78.  In  re- 
gard to  what  oonstitutee  delivery,  see 
infra,  {2ia 
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!  98.  Estoppel  to  deny  tiie  elements  of  a  contract. 

There  Ib  do  reason  to  suppose  that  the  ordinary  principles 
of  estoppel  do  not  apply  to  the  formation  of  contracts.  If, 
tJierefore,  dther  party  misrepresents  an  element  of  fact  essen- 
tial for  the  existence  or  non-^istence  of  a  contract,  and  Vke 
other  party  justifiably  reUes  upon  this  representation  and 
takes  detriment^  action  in  consequence,  it  will  not  be  open 
to  the  party  making  the  representation  to  show  his  error. 
TTius,  if  an  acceptor  dates  his  acceptance  at  a  date  beyond 
the  last  mcnnent  when  the  offer  would  be  open,  and,  relying 
(HI  this  date,  the  offeror  change  his  position,  the  acceptor 
could  not  show  that  the  date  was  an  error  and  that  tiie  accept- 
ance was  in  fact  seasonably  dispatched.*'  So,  it  would  aeem, 
if  after  a  letter  of  acceptance  had  been  m^ed  completing  a 
contract,  the  acceptor  should  telegraph  a  rejection  of  the  offer, 
and  relying  on  liiis  rejection  the  offeror  should  change  his 
podtion  before  the  receipt  of  the  acceptance,  the  acceptor 
ahoold  not  be  allowed  to  show  that  he  had  in  fact  accepted 
the  offer  while  still  open.  It  is  essential,  however,  for  the 
creation  of  an  estoppel  that  there  should  be  a  misrepresenta- 
tioit  of  existing  fact;  it  is  not  enough  that  relyii^  upon  a 
IHt}iiiiBe  of  future  praiormance,  the  promisee  changes  his 
pomtion.* 

'Botifthec^enrtAkesDoaotiaam  bam  v.  Stockh&m,  32  Md.  196,  20S. 
Kliutt  upon  the  eirroneoua  date,  the         "  See  ir0a,  i  690  And  as  to  estoppel 

Kwfta  oouU  show  t^  truth.    Dun-  to  deny  consuto^tion,  v^ra,  H  li-Stt, 

kip«.QggioB,i  aL.  C.3Sl;Stoak.  139. 
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S  99.  Histoty  of  the  law  of  consideration. 

It  is  requisite  in  English  and  American  law  for  the  forma- 
tion of  a  fflmple  contract  that  legally  sufficient  consideration 
be  given  for  the  promise  or  promises  therein.  This  doctrine 
finds  no  close  analogy  in  the  Roman  or  modem  Civil  law. 
Ilie  history  of  the  requirouent  is  bound  up  with  the  histoiy 
of  His  common-law  action  of  assumpsit.  '  Thoi^  certfun 
parol  contracts  were  recognized  by  the  law  prior  to  the  rise 
of  the  action  of  assumpsit,'  yet  it  was  only  by  means  of  that 
action  that  the  formation  of  an  infinite  variety  of  contracts 
without  a  sealed  writing,  became  possible,  and  after  its  de- 
velopment the  kinds  of  parol  agreements  previously  recognized 
wa«  enforced  generally  by  means  of  that  action  so  that  its 
requirements  were  applied  to  them.  The  action  of  assumpsit 
was  ori^nally  a  form  of  action  on  the  case  and  regarded  as 
Boundii^  in  tort  like  the  action  of  deceit.  "The  earliest  cases 
in  which  an  a$8umps%l  was  l^d  in  the  declaration  were  cases 
against  a  ferryman  who  undertook  to  carry  the  plaintiff's 
horse  over  the  river,  but  who  overloaded  the  boat,  whereby 
the  horse  was  drowned;  against  surgeons  who  und«i»ok  to 
cure  the  plaintiff  or  his  animals,  but  who  administered  con> 
trsfy  medicines  or  otherwise  unskilfully  treated  their  patient; 
against  a  smith  for  laming  a  horse  while  shoeing  it;  against 
a  barber  who  undertook  to  shave  the  beard  of  the  plaintiCf 
with  a  clean  and  wholesome  razor,  but  who  performed  his  work 
negUgentiy  and  unskilfully  to  the  great  injury  of  the  plaintiff's 
face;  against  a  carpenter  who  undertook  to  build  well  and 
faithfully,  but  who  built  unskilfully."  '  From  cases  of  mis- 
feasance, like  tiiose  just  alluded  to,  the  step  was  soon  taken 
to  cases  of  nonfeasance  where  the  on^  wrcmg  was  a  failure 

>  See  8  Harv.  L.  R«T.  262,  by  Ames,      article,  ib.  53,  Professor  Ames  defini- 
'  The  ElisUay  of  Assumpsit,  2  Harv.      tively  traced  the  early  law  on  the  sub- 
L  Rev.  1,  2.    In  this  and  a  Bucoeeding      ject. 
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to  do  what  had  been  promised.  Somewhat  later  a  promise 
to  pay  a  precedent  debt  was  enforced,  the  precedent  debt, 
it  was  said,  serving  as  consideration  for  the  assumpsit.  It  will 
be  seen  that  the  c(Hisideration  in  these  two  classes  of  cases 
is  entirely  different.  In  the  first  class  the  gist  of  the  action 
is  an  injury  to  the  plaintiff  caused  by  his  entrusting  his  per- 
son or  property  to  the  defendant  in  reliance  on  the  latter'a 
promise  or  undertaking.  The  defendant  is  regarded  as  a  tort- 
feasor because  after  assuming  to  act  and  inducing  the  plaintiff 
to  change  his  position,  he  has  negligently  injured  the  plaintiff 
or  his  property,  or  has  failed  altogether  to  do  as  he  agreed. 
In  the  second  class  of  cases  the  thing  which  makes  the  de- 
fendant's promise  enforceable  is  the  precedent  debt  which 
originally  arose  in  consequence  of  some  benefit  or  quid  pro  quo 
received  by  the  defendant,  though  not  at  the  time  the  promise 
was  made.'  It  is  from  these  two  classes  of  cases  that  the 
frequently  quoted  alternative  in  definitions  of  consideration, 
a  detriment  to  the  plaintiff  or  a  benefit  to  the  defendant,  is 
derived.  Gradually  the  action  of  assumpsit  became  differenti- 
ated from  other  actions  on  the  case  and  regarded  as  soundiog 
in  contract  like  covenant  and  debt,  rather  than  tort. 

§  100.  Differing  modem  tests  of  consideration. 

In  view  of  the  varying  underlying  bases  of  the  legal  rights 
which  have  been  enforced  in  the  action  of  assumpsit,  it  is  not 
surprising  that  there  is  difficulty  in  reducing  to  one  fixed 
standard  the  consideration  in  all  cases.  There  may  still  be 
foimd  several  somewhat  distinct  and  conflicting  ideas  as  to 
what  constitutes  a  sufficient  consideration. 

1.  The  idea  of  promissory  estoppel  or  tort.  According  to  this 
test,  the  reason  for  the  enforcement  of  a  promise  would  be 
the  justifiable  reliance  upon  the  promise,  making  it  wrongful 
for  the  promisor  who  has  aroused  expectation  in  the  pronusee 
and  induced  him  to  act,  to  withdraw  from  his  promise. 

■  OccuioDaOy  ia  the  early  books,  these  meanings  may  be  found  in  some 

oonuderation  is  used  in  a  looser  sense,  exception&l  cases  in  modem  law,  see 

as  meaiting  any  motive  or  reason  for  Pound,   13  Ul.  L.  Rev.  435,  but  it 

making  a  promise;  or  even  as  meanii^  has  no  acoeptanoe  as  a  genoal  d^ni- 

deliberation.    Some  relics  of  the  first  of  tion. 
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2.  The  idea  that  the  coDsideraticni  is  the  price  requested 
sod  TecMred  by  the  promisor  for  the  promise.  This  idea  is 
oodoubted^  the  fundeonental  and  as  to  most  cases  the  generally 
aecepted  idea  of  consideration  at  the  present  time.  This 
usage  of  the  word  also  accords  witii  the  usage  in  executed 
transactions  when  we  speak  of  the  consideration  for  a  deed 
or  for  a  sale.* 

3.  A  past  indebtedness  or  other  situation  which  makes  it 
just  that  a  paY>mise  should  be  enforced.  This  idea  is  in  mod- 
em times  largely  discredited  except  in  certun  special  classes 
of  cases,  whidi  must  now  be  regarded  as  exceptional. 

It  is  Bometames  supposed  by  critics  of  the  doctrine  of  con- 
sideration that  the  requirement  relates  to  the  form  rather  than 
the  substance  of  a  contract.'  But  this  is  a  misunderstanding. 
Though  a  peppercorn  may  be  sufficient  consideration  for  a 
promise,'  whether  or  not  it  is,  depends  on  whether  it  was  in 
fact  the  exchange  or  at  least  a  requested  detriment  induced 
by  the  prcmiise.^  Courts  of  equity  have  professed  to  estab- 
lish no  different  criterion  of  what  constitutes  a  contract 
from  that  fixed  l^  cotirts  of  law.  On  c«i^ain  matters,  how- 
ever, equitable  doctrines  have  arisen  which  are  lo^cally  in- 
consistent with  any  principle  of  consideration  recognized  by 
courts  of  law.  The  most  striking  of  the  cases  where  obligations 
have  heen  oiforced  in  equity  without  conaderation  valid  at 
law  are; 

1.  Gratuitous  declarations  of  trust  by  the  owner  of 
l»op«rty. 

2.  Promised  gifts  which  because  sometiiing  in  the  natm« 
of  a  fraud  would  otherwise  be  perpetrated  or  because  of  the  re- 
lati<Hiship  of  the  parties,  eqi4ty  enforces  specifically.' 

Since  a  trust  involves  both  a  personal  obligation  and  a 
ixv^ierty  i^ht,  the  doctrine  established  by  Lord  Eldon  that  a 
voluntary  declaration  of  trust  without  change  of  possession 
creates  an  enforceable  r^t,'  is  inconsistent  with  the  princi- 

•  See  lADgdell,  Summoiy  of  Con-  ■  See  a  f  uU  discuarion  of  Conmdeia- 

tTKtB,  U*Sa»eq.  tion  in  Equity  by  Pound  in  13  HI.  L. 

■8e^  e.  g.,  Harkby,  EIraienta  (6th  Rev.  435. 

•d.),  309;  Lorauoi,  28  Yale  L.  J.  021.  »Ex  parte  Pye,  IS  Ves.  140;  Jones 

*/Vni,  1 115.  V.  Look,  L.  R.  1  Ch.  25;  Amos's  Cna. 

^BM.  Trust  (2d  ed.),  126  n. 
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pies  that  a  promise  is  not  bindii^  without  consideration,  and 
that  a  (pft  without  delivery  is  ineffectual." 

§  101.  Distinction  between  actual  consideration  and  valid 
consideration. 

It  is  not  everyttiing  requested  or  ^ven  in  exchange  for  a 
promise  which  will  make  the  promise  enforceable.  In  other 
words,  it  is  not  everything  which  the  parties  agree  upon  as 
c<Hisideration  which  the  law  will  treat  as  valid  consideration. 
It  is  frequently  said  that  a  promise  has  no  consideration  when 
what  is  meant  is  that  the  consideration  given,  though  requested 
and  furnished  as  requested,  is  not  a  valid,  or  sufficient  or  legal  con- 
siderationtomakethepromiseenforceable.  Clearness  of  thought 
is  promoted  by  uring  the  word  consideration  as  meaning  con- 
sideration in  fact,  irrespective  of  its  legal  sufficiency  or  valid- 
ity. The  elliptical  use  of  the  word  as  meaning  whatever  may 
be  I^ally  necessary  to  make  a  promise  bindii^  results  in  an 
unnecessary  multiplication  of  meanings  for  one  word,  dnce 
condderation  is  a  word  in  common  legal  use  in  relation  to 
other  matters  than  the  formation  of  sunple  contracts.  If  it 
is  said  then  that  a  promise  has  no  consideration,  the  meaning 
properly  is  that  nothing  was  in  fact  given  in  exchange  for  the 
promise  or  that  no  action  was  taken  in  reliance  upon  it,  either 
because  the  promise  was  intended  as  a  gratuity  or  because 
the  thing  for  which  it  was  offered  was  not  ^ven.  If  it  is 
said  that  a  pronuse  is  not  supported  by  sufficient  or  good  or 
valid  consideration,  the  meaning  is  that  though  the  promisor 
may  have  asked  and  received  a  return  for  his  promise,  the 
retiim  is  not  such  as  the  law  considers  sufficient  to  make  iho 
promise  enforceable. 

When  the  words  "sufficient  consideration"  are  used,  no 
question  of  illegaUty  or  of  public  policy  in  any  restricted  sense 
is  to  be  understood.  It  is  doubtless  generally  true  that  con- 
sideration ^ven  let  fact  but  ill^al,  or  in  violation  of  public 
policy,  will  not  support  a  promise;  "  and  it  is  also  true  that 
whatever  may  be  the  requirements  of  sufficient  consideration, 
those  requirements,  like  all  rules  of  law,  are  in  a  broad  sense 

■*  See  itifra,  ( 440.  "  It  is  not  inTariably  true.     See 

infra,  U  1630-1632. 
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dictated  l^  public  policy.  Nevertheless,  the  distinction  is 
inqKirtant  between  coasideration  which  is  merely  insufficient, 
and  consideration  which  is  illegal  or  in  violation  of  some  other 
public  policy  than  that  which  requires  an  equivalent  satis- 
factory to  the  law  to  be  given  for  a  promise  in  order  that  the 
pmnise  shall  be  binding." 


S 102.  Definition  of  valid  consideration  in  unilateral  contracts. 

The  requirement  ordinarily  stated  for  the  sufficiency  of 
eoDsider&tion  to  support  a  promise  is,  in  substance,  a  detriment 
incurred  by  the  promisee  or  a  benefit  received  by  the  promisor 
at  the  request  of  the  promisor.^*  For  unilateral  contracts, 
which  were  the  earliest  recognized  by  the  law  and  may  still 
be  regarded  as  the  typical  form,  the  statement  is  as  accurate 
as  a  brief  general  statement  can  be.  For  bilateral  contracts 
it  will  be  found  that  some  modification  of  statement  is  neces- 
sary; though  in  substance  the  fundamental  requirements  are 
the  same.^*  That  a  detriment  suffered  by  the  promisee  at 
the  promisor's  request  is  sufficient,  though  the  promisor  is  not 
benefited  is  well  settled.'"  It  will  be  found  that  in  most 
cases  where  there  is  a  detriment  to  the  promisee  there  will 
also  be  a  benefit  to  l^e  promisor,  because  when  the  promisee 


"Seetrifra,  1 134. 

"  See  for  example  Comyn's  Dig.  Ao- 
tion  on  the  Coae  in  AaBumpait,  B.  1. 
Joim  D.  Aflhbunibam,  4  East,  456; 
Thomu  D.  Thomas,  2  Q.  B.  851;  Bol- 
(on  v.  Madden,  L.  R.  fl  Q.  B.  SS,  66; 
Curriev.  Miaa,  L.  R.  tO  Ex.  163,  162; 
Kemp  p.  Nat.  Bank  (rf  the  Bepublio, 
urn  Fed.  48,  52,  48  C.  C.  A.  213; 
Clark'B  Appeal,  67  Conn.  fiSS,  19  Atl. 
332;  Ryan  v.  Hamilton,  206  IlL  101,  68 
N.  E.  781;  Pec^e  v.  CommerciBl  Life 
Ins.  Co.,  247  m.  92,  93  N.  E.  90;  East^ 
nan  v.  Miller,  1 13  Iowa,  404,  85  N.  W. 
835;  Brady  ».  Equitable  Trual  Co.,  178 
Ky.  693, 199  8.  W.  1082;  Chioora  Fei^ 
tiliier  Co.  o.  Dunon,  91  Md.  144,  46 
Ad.  347,  SO  L.  R.  A.  401;  Doyle  v. 
Dixon,  97  Mass.  208,  213,  93  Am.  Dec 
SO;  New  York  Mining  Co.  v.  Martin, 
13  Miu.  417,  421;  Hmdley  e.  Leavitt, 


65  N.  J.  Eq.  748,  65  Atl.  731;  Atlantic 
Pebble  Co.  v.  Lehigh  Valley  R.,  88 
N.  J.  L.  336,  342,  98  Atl.  410;  Frear  t>. 
Hardenbergh,  5  Johns.  272,  277,  4  Am. 
Dec.  356;  Rector,  etc.,  St.  Marks 
Church  V.  Teed,  120  N.  Y.  583, 24  N.  E. 
1014 ;  Union  Bank  v.  SuUivan,  214  N.  Y. 
332, 108  N.  E.  558;  Eastman  Land  Co. 
e.  Long-Bell  Lumber  Co.,  30  Okl.  556, 
120  Pac.  276;  Butson  e.  Misc,  81  Oreg. 
607,  160  Pac.  630;  Ballard  f.  Burton, 
64  Vt.  387,  24  Atl.  769,  16  L.  R.  A, 
664;  Utah  Nat.  Bank  v.  Nelson,  33 
Utah,  169,  111  Pac.  907;  Drovers' 
Deposit  Nat.  Bank  v.  Tichenor,  156 
Wis.  251,  146  N.  W.  777. 

"Seetn/ro,  SS  103-10^, 

"  Riddle  D.  Hudson  (Okl.,  1919),  172 
Pac.  921.  See  also  cases  in  this  section, 
jjomm,  also  infra,  {  113. 
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does  aometlung  detrimental  to  himself  at  the  request  of  the 
pronuBor,  the  promisor  Taust  be  assumed  to  make  the  request 
because  he  desired  the  performance  in  question  and  regarded 
it  as  beneficial  to  himself.  It  is  true  there  may  not  be  always 
such  a  quid  pro  guo  as  was  necessary  in  the  early  law  to  create 
a  debt; "  but  tiiough  the  historical  derivation  of  benefit  ae 
part  of  the  definition  of  consideration  may  be  from  the  quid 
pro  quo  in  the  action  of  debt,  this  derivation  has  so  far  been 
lost  sight  of  that  at  the  present  time  benefit  would  doubtless 
receive  a  wider  meaning.  But,  as  has  been  said,  detrim^it 
to  the  promisee  is  enough  without  benefit  to  the  promisor. 
There  are  a  few  cases,  however,  where  Uiere  may  be  benefit 
to  the  promisor  though  no  detriment  to  the  promisee.  Utese 
cases  make  it  essential  to  decide  whether  a  benefit  to  the 
promisor  is  of  itself  sufficient.  Eminent  recent  writera  on  the 
law  of  contracts  have  endeavored  to  find  the  test  solely  in  the 
detriment  to  the  promisee,"  and  their  view  is  supported  by  the 
numerous  dida  to  the  effect  that  performance  of  the  promisee's 
legal  duty  is  insufficient  consideration  for  a  promise; "  since 
such  performance  may  be  beneficial  to  the  promisor,  but  cannot 
be  legally  detrimental  to  the  promisee.  But  in  the  cases  where 
such  statements  have  been  made,  there  generally  was  no  more 
legal  benefit  to  ihe  promisor  (since  he  received  only  a  p^- 
formance  to  which  he  was  legally  entitled)  than  there  was 
detriment  to  the  promisee.  In  one  class  of  cases,  however, 
namely,  where  the  promisee's  previous  legal  obligation  was 
not  to  the  promisor,  but  to  a  third  person,  there  may  be  no 
detriment  to  the  promisee,  since  he  performs  only  what  he 
was  bound  to  do,  and  yet  a  benefit  to  the  promisor  to  which 
he  was  not  previously  legally  entitled.  The  weight  of  author- 
ity in  these  cases  undoubtedly  supports  the  view  that  such 
an  agreement  is  invalid,  and  therefore  by  implication  holds 
that  a  benefit  to  the  promisor,  is  not  a  sufficient  consideration.'* 
On  the  other  hand  are  to  be  considered  not  only  the  numerous 
statements  of  courts  and  writers,  that  a  benefit  to  the  promisor 

"See  supra,  {  11  (3d  fid.),  p.  185;  Ames,  12  Hut.  L. 

"  Langdell,  Summary  of  Contracts,      Rev.  61S. 
S  04;    Wald's    Pollock   on    ConlracU         ■■  See  infra,  {{  120- 133. 
"Stseit^ra,  {131. 
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is  a  sufficient  altemative  to  the  requirement  of  detriment 
to  the  promiaee,  but  also  cases  which  uphold  the  validity  of 
agreonents  in  which  the  consideration  does  not  move  from 
the  promisee."'  On  the  whole,  it  seems  better  to  take  the 
wider  rule.  A  promise  made  in  retxim  for  a  benefit  to  the 
ptraoisor  must  have  been  seriously  made,  and  it  has  been  paid 
for  at  the  price  which  the  promisor  requested  and  he  has 
gained  an  advantage  therefrom.  This  seems  a  sufficient 
reason  for  enf<nx!ing  ihe  promise,  and  the  circumstance  that 
the  action  of  assumpsit  was  historically  devebped  from  an 
action  of  tort  in  which  the  gist  of  the  action  was  an  injiuy, 
or  detriment  to  the  promisee  caused  by  reliance  on  the  promise, 
aeons  an  inadequate  ai^:ument  to  the  contrary.  The  law  of 
cmtracts  has  travelled  a  long  way  from  this  beginning,  and  there 
seems  no  reason  if  the  broader  meaning  makes  for  convenience 
at  the  present  time  why  the  natural  meanii^  of  the  defini- 
tion as  laid  down  for  c^turies  should  be  restricted  for  his- 
tnical  reasons.*' 


"See  tri/ro,  {  114,  alao  Edmund  M. 
Ho^ui,  1  Miim.  L.  Rev.  383. 

"  Not  infrequently,  in  caaen  where 
legal  detriment  sufFocd  by  the  jiainr 
tiff  in  exeh&nge  for  the  defendant's 
pwniae  mi^t  be  found,  the  deoaon 
ia  rested  wfatdly  or  partly  on  benefit 
nemeA  by  the  defendant.  Thus  in 
Aiehmood,  etc.,  Ry.  Co.  «.  Richmond, 
etc,  SaibDad  Co.,  96  Va.  670,  673, 
675,  32  S.  E.  787,  the  court  had  in 
question  an  apeemeot  between  two 
nilmub  to  share  the  expenses  of 
fleetitig  ^tes  and  nwint-aining  a  watch* 
man  at  the  craning  of  their  tracks, 
lite  court  said:  "It  ia  said,  however, 
that  this  contract  is  without  oonsid- 
tatkn;  that  the  Electric  Company 
had  the  right,  with  or  without  its  con- 
sent, to  eroas  its  tracks,  authority  to  do 
■0  hanng  been  conferred  by  tlie  City 
of  Ridunond.  This  we  concede,  but 
we  know  that  the  crosmnK  of  railways 
at  Ktade  is  always  attended  with  dan- 
fer,  and  that  when  this  crossing  occurs 
in  the  streets  of  a  city  the  danger 


IB  greatly  enhanced,  It  was,  there- 
fore, for  the  mutual  convenience, 
safety,  and  protection  of  the  two  com- 
panies that  some  arrangement  should 
be  made  by  which  the  danger  incident 
to  the  situation  mi^t  be  diminished, 
if  not  wholly  obviated.  Counsel  for 
the  Electric  Company  Bays  that  the 
erection  of  gates  does  not  tend  to  di- 
minish the  danger,  and  was  not  to  the 
advantage  of  the  Electric  Company, 
because  its  employees  are  thereby  in- 
duced to  rely  upon  such  means  of  pro- 
tection against  accident,  and  relax 
thor  own  vigilance,  and  are  rendered 
less  attentive  to  their  duties.  We 
■think,  however,  that  we  can  with  pro- 
priety assume  that  it  is  a  matter  of 
common  knowledge  that  the  tendency 
of  gates  and  a  gatekeeper  is  to  pro- 
mote safety.  .  .  .  The  contract  Ihav- 
ing  thus  been  entered  into  and  ratified] 
is,  we  find,  supported  by  a  sufficient 
consideration  in  the  benefits  which 
it  has  conferred  upon  the  parties 
thereto,  in  the  safety  and  protection 
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§  10Sa<  Technical  meaning  of  benefit  and  detriment. 

Benefit  and  detrimeDt  have  a  technical  meaning.  Neith^ 
the  benefit  to  the  promisor  nor  the  detriment  to  the  promisee 
need  be  actual.  "It  would  be  a  detriment  to  the  promisee, 
in  a  l^al  sense,  if  he,  at  the  request  of  the  promisor  and  upon 
the  strength  of  Uiat  promise,  had  performed  any  act  which 
occasioned  him  the  sl^test  trouble  or  inconvenience,  and 
which  he  was  not  obliged  to  perform."  "  Thus  abstainii^ 
from  smoking  and  drinking,  though  in  fact  in  the  particular 
case  a  benefit  to  the  promisee's  health,  finances  and  morals 
and  of  no  benefit  to  the  promisor  is  a  legal  detriment  and  if 
requested  as  such  is  sufficient  consideration  for  a  promise.** 
So  obtaining  ragnatures  to  a  petition  is  a  sufficient  consid^'^ 
tion  though  the  petition  is  so  defective  as  to  be  useless  and 
the  signatures  are,  therefore,  of  no  benefit  to  tiie  promisor.'* 
Detriment,  therefore,  as  used  in  testing  the  sufficiency  of 
consideration  means  legal  detriment  as  distinguished  from 
detriment  in  fact.  It  means  giving  up  somethii^  which  the 
promisee  had  a  right  to  keep  or  doing  something  which  he 
had  a  right  not  to  do."  And  benefit  correspondii^y  must 
mean  the  receiving  as  the  exchange  for  his  promise  of  some- 
thing which  the  promisor  was  not  previously  entitled  to  receive. 
That  the  promisor  desired  it  for  his  own  advantage  and  had 
no  previous  ri^t  to  it  is  enoi^  to  show  that  it  was  bene- 
ficial.*   If  the  promisor  requested  the  act  not  for  his  own 

in  the  operation  of  their  reepective  held  sufficient  oonaideration  to  sup- 
roads,  which  we  are  authorised  to  infer  port  a  promise  by  the  donor  to  make 
is  in  some  measure  due  to  the  flagman  another.  Hoffman  v.  Moreman,  184 
employed,  and  gates  erected  in  accord-  Ala.  220,  63  So.  912;  and  see  infra, 
ance  witb  its  tenns."  { 103d.  n.    Sed  guare,  if  the  parties 

"  Bigelow  V.   Bigelow,  flfi  Me.   17,  really  intended  a  bargain. 
22,  49  Atl.  49.  "  Proof  that  the  test  is  based  on  the 

"  Hamer  p.  Sidway,  124  N.  Y.  638,  previous  legal  right  of  the  promiaee  to 

27  N.  E.  266,  12  L.  R.  A.  463,  21  Am.  keep    the   consideration   and  of    the 

St.  Rep.  693;  Talbot  v.  Stemmons  Eic'r,  promisor  to  receive  it  may  be  found  in 

89  Ky.  222,  12  8.  W.  287,  26  Am.  St.  dedsiona  holding  payment  of  a  debt, 

Rep.  S31.  whether  in  fact  advantageous  to  one 

"  Corey  n.  Newton,  9  Col.  App.  181,  party  and  detrimental  to  the  other, 

48  Pac.  166.  no  valid  consideration  for  a  promise, 

**  This    might    not,    howevo',    be  tf^/ro,  }  120;  and  likewise  p^ormance 

pushed  to  its  ultimate  logical  extremity,  of  duties  imposed  by  contract,  irrfra, 

Receiving  a  gift  would  probably  not  be  }  131,  or  by  law,  infra,  S  132,  innlid 
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advantage,  but  fnm  a  charitable  desire  to  benefit  a  third 
peraoa,  it  may  be  doubted  whether  there  is  such  a  benefit 
as  the  law  requires.  Thus  if,  as  consideration  of  his  promise, 
A  requests  B  to  perform  a  legal  duty  which  B  owes  to  C,  and 
B  does  so,  it  is  insufficient  consideration  imless  A  requested 
the  act  for  his  own  advantage,  not  C's.*^  The  fact  that  pei^ 
fomianoe  of  his  own  promise  will  benefit  tbe  promisor  is  im- 
materiaL  A  promisor  cannot  ffve  himself  consideration  for 
his  own  promise.  "• 
It  is  probable  also  that  no  performance  can  serve  as  con- 

faod  reoeived  auffident  oonaideration 
for  their  reepective  promisBB: —  "Cer- 
tunly  those  who  became  liable  on  the 
note  secured  a.  distinct  benefit  which 
acorued  directly  from  the  contract. 
Elach  share  of  stock  which  they  held 
repreeented  an  aUquot  part  of  the 
bank's  aseets  and  whatever  increased 
the  assets  benefited  the  holders  of  the 
stock."  It  might  be  argued  with  equal 
force  that  a  promise  to  buy  property 
is  binding  without  any  promise  to  sell 
it,  since  if  the  promise  is  performed,  the 
promisor  will  receive  the  benefit  of  the 
purchased  property.  A  promise  by  a 
stockholder  to  make  a  present  to  a 
corporation  is  surely  not  binding, 
merely  because  a  fraction  of  the  gift 
will  enure  to  his  advantage  in  the  in- 
creased value  of  his  stock.  The  true 
analysis  of  the  situation  presented  by 
the  New  York  case  is  this:  Mutual 
promisee  by  A  and  B  that  each  will 
make  a  gift  to  C,  are  binding.  This  is 
an  ordinary  ease  of  a  bilateral  contract 
for  the  benefit  of  a  third  person.  In 
the  actual  case  the  promises  in  ques- 
tion were  not  made  by  the  promisors  to 
one  another  but  were  made  to  the  bank. 
In  consideration  of  A's  promise  to  the 
bank,  B  also  promised  to  the  bank.  It 
is  therefore  a  case  where  the  considera- 
tion does  not  move  from  the  promisee 
(see  infra,  $  114),  but  where  in  other 
respects  the  usual  requirements  for 
the  fonnation  of    contracts  may  be 


"If  no  benefit  is 
Rotved  by  the  obligee  esc^t  what 
he  was  entitted  to  under  the  original 
emtfBCt,  and  the  other  party  to  the 
cmtract  parts  with  nothing  except 
what  he  has  already  bound  for,  there 
■9  no  consideration."  Feldman  o. 
Foi,  112  Aik.  223,  164  S.  W.  766,  767. 
The  principle  stated  in  the  text  is  not 
infrequently  lost  sif^t  of,  and  an  in- 
quiry made  whether  on  act  was  detri- 
nKnlal  in  fact  to  the  promisee  or  bene- 
fidal  in  fact  to  the  promisor-  See,  e.g., 
Bnnm  V.  Brew,  99  Wash.  660,  169 
Flc.992. 

"-In  the  caseB  dted,  ivfra,  S  131, 
vtadi  bold  performance  or  promises 
of  performance  of  a  l^ial  duty  to  a 
third  peison  a  sufficient  consideration, 
tboe  are  expressions  indicating  that 
in  the  opinion  of  the  court  sometimes 
pcrfonnaoce  by  B  at  A's  request  of 
B'fl  legal  duty  to  C,  mig^t  be  beneficial 
to  A,  and  sometimes  might  not  be. 

"The  errra-  of  such  reasoning  (few  it 
nn  be  considered  nothing  else)  was 
(ommitted  in  Union  Bonk  t>.  Sullivan, 
214  N.  Y.  332,  108  N.  E.  558.  Hiere 
tlw  President  and  members  of  the  Ex- 
eaUin  Committee  of  the  bank  gave 
tbar  note  to  the  bank  for  $175,000, 
in  order  that  a  loss  of  that  amount 
wtiidi  the  bank  had  suffered  mi^t  not 
be  deducted  from  the  apparent  sur- 
pfatt  m  the  bank's  statemmt  of  its  con- 
ditain.  Hie  court  said  in  support  of  its 
aigumtnt  tiiat  the  signers  of  the  note 
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sideration  if  the  promisee  had  no  pow^  to  refrain  from  per- 
forming the  act.  This  question  can  generally  arise  only  where 
negative  performance  is  reqxiested.  If  the  promisee  refrains 
as  requested,  but  could  not,  had  he  wished,  have  done  other- 
wise, he  has  certainly  incurred  no  detriment  and  can  hardly 
be  regarded  as  having  conferred  a  ben^t.^ 

§  103.  Application  to  bilateral  contracts  of  the  deflnition  of 
consideration  hi  unilateral  contracts. 

The  earhest  sin^>le  contracts  recognized  by  the  law  were 
unilateral.  The  first  recognition  of  bilateral  contracts  seems 
to  have  been  about  the  end  of  the  dxteenth  century.*" 

When  endeavoring  to  apply  the  doctrine  of  consideration 
to  bilateral  contracts  a  lawyer  instinctively  seeks  to  apply 
the  same  definition  that  has  been  adopted  for  unilateral  con- 
tracts. Let  it  be  supposed  that  this  is  detriment  to  the  promisee 
or  perhaps,  as  an  alternative,  benefit  to  the  promisor.  Such 
detriment  or  benefit  may  be  fiou^t  in  bilateral  agreements 
either  in  the  maVing  of  a  promise  in  fact,  or  in  the  obligation 
in  law  created  by  a  promise.  Professor  Ames  took  the  former 
alternative;"  Sir  Frederick  Pollock,**  though  saying,  "It 
is  true  that  the  promise  itself,  not  the  obligation  thereby 
created  is  the  consideration,"  has  inserted  in  the  last  edition 
of  his  treatise  a  passage  which  seems  incondstently  to  imply 
that  not  the  promise  in  fact,  but  the  obligation  of  the  promise 
is  requested; "  and  at  all  events  is  exphcit  thai  whether  or 

*■  In  Wichita  Mill  &  Elevator  Co.  v.  The  defeadant  f^ed  to  pay  for  in- 
liberal  Elevator  Co.,  243  Fed.  99,  staJIments  furnished,  and  tho  judges 
102,  155  C.  C.  A.  629,  the  court  held  were  evenly  divided  in  apinion  as  to  the 
that  a  eeller'a  delay  in  shipping  goods,  pluntifT's  right  to  recover  for  future 
though  requested  as  consideration,  profit  as  well  as  for  the  non-payment 
created  no  contract,  "for  such  delay  for  what  had  already  been  delivered. 
WHS  caused  by  its  absolute  inability  to  "  12  Harv.  L.  Rev.  29,  32. 
ship  and  not  by  its  compliance  with  "  Frinmidee  of  Contract,  8th  Eng. 
the  buyer's  request."  ed.,  19%  3d  Am.  ed.,  202. 

•0  Str&ngborough  v.  Warner,  4  Leon-  "  "  If  it  be  suggested  thftt  the  mwe 

ard,  3  (1689);  Gower  v.  Capper,  Cro.  utt«Bnceof  words  of  promise  is  trouble 

Elis.  543    (1697);    Nichols  v.   Rayn-  enough  to  be  a  consideration,  the  ao- 

bred.  Hob.  88  (1616).     In  Pecke  v.  awer  is  that  such  is  not  the  nature  of  the 

Redman,  Dyer,  113  (1565),  the  parties  businen.    Moving  of  the  lips  to  speak 

had  entered  into  a  bilateral  agreement  or  of  the  fingers  to  write  is  not  what  the 

for  the  sale  of  grain  in  instsJlmente.  promisor  offers  or  the  promisee  ac 
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not  the  making  of  tbe  promise  as  a  fact  or  the  obligation  of 
the  promise  in  law  is  requested,  the  reason  that  a  promise  is 
sufficient  consideration  is  because  it  creates  a  detrimental  obli- 
gation. FrofesBor  Langdell  also  **  is  explicit  only  to  the  same 
extent.  He  says  that  the  making  of  a  "binding  promise"  is 
something  of  value;  and  in  his  argument,"  applies  his  test  for 
consideration — detriment  to  the  promisee — to  the  obligation 
assumed  to  be  created  by  the  promise.** 

It  seems  probable  that  generally  speakii^,  it  is  tiie  promise 
in  fact  which  the  offeror  requests— not  a  legal  obligataon. 
This  is  shown,  as  Professor  Ames  has  said,  by  the  form  which 
such  an  offer  ordinarily  takes  in  fact,  and  by  the  form  in  which 
a  bilateral  contract  is  declared  upon,  the  plaintiff  stating 
merely  that  in  consideration  of  his  promise,  the  defendant 
promised.  An  offeror  contemplating  the  formation  of  a  bilat- 
eral contract  says  nothing  of  obligations,  and  asks  only  a  promise 
in  fact.  Whetiier  the  offeror  has  bound  himself  by  an  obliga- 
tion and  whether  he  has  got  one  in  return  is  for  the  law  to 
decide.  This  is  true  generally  in  the  formation  of  contracts." 
If  it  were  true  that  the  request  of  the  offeror  were  for  an  obliga- 
tion rather  than  for  a  promise  in  fact,  no  fair  construction  of 
the  <^er  could  permit  any  other  conclusion  than  that  the 
obligation  requested  by  the  offeror  was  an  effective  and  enforce- 
able obligation,  not  one  unenforceable  or  voidable  at  the 
option  of  the  promisor.  Yet,  promises  which  are  voidable 
tff  tmenforceal>le  on  account  of  fraud,  infancy,  the  Statute  of 
Frauds,  or  ill^pdity,are  sufficient  to  support  coimter-promises.** 
If  the  counter-promisor  in  such  a  bargain  requested  a  l^al 
obligation,  it  can  hardly  be  true  that  he  has  received  what 
he  asked  for.  Certunly  no  offeror  who  in  terms  requested  an 
obligation  could  have  had  in  mind  such  a  feeble  bond. 

ceptB."    PoQock  (8th  £iig.  ed.),  191.  "£.  jr..  Summary  of  Coatraots,  }  84. 

No  doubt  even  if  merely  a.  promige  in  ■■  Profmsor    Ashley,    who    follows 

fact  ii  asked  for,  the  request  oontran-  Laikgdell  closely,  argues  that  "in  the 

phUi,  not  the  utterance  of  the  words  average  case"  it  is  the  obligation  not 

M  a  meanin^eas  formula,  but  as  a  merely  the  promiae  in  fact  which  the 

muifestation  of  the  speaker's  intent,  offer  for  a  bilateral  contract  requests. 

PoanUy  this  ia  all  the  teamed  author  Iaw  of  Contiacta,  I  31. 

DMiM.  "  See  aupro,  S  21. 

-SiBsaaaxy  of  Contracts,  {81.  "See  t^jra,  i  105. 
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It  will  not  do  to  ui^  that  a  voidable  or  unenforceable  obliga- 
tion is  recognized  by  the  law  as  within  the  pale  of  legal  obliga- 
tions. The  inquiry  here  concerns  what  the  offeror  in  fact 
requests  and  the  law  cannot,  under  recognized  rules,  in^>ose 
a  contract  upon  him  unless  he  has  been  given  what  his  request 
reasonably  should  be  understood  to  mean.  Contracts  where 
one  promise  is  voidable  or  tmenforceable  present  some  difficulty 
with  regard  to  the  taw  of  consideration,"  but  it  has  not  been 
supposed  that  they  violate  fundamental  principles  of  mutual 
assent. 

It  is  doubtless  gena-ally  true,  thou^  not  always,  that  the 
reason  why  the  offeror  requests  a  promise  in  fact  is  because 
he  expects  thereby  to  acquire  an  obligation  in  law,  but  the 
reason  for  his  request  must  not  be  confused  with  the  request 
itself. 

It  must  be  admitted,  however,  that  it  is  possible  for  an 
offeror  to  request  in  his  offer  the  creation  of  a  legal  obliga- 
tion. A  can  certainly  say  to  B, — "If  you  will  give  me  a 
Mmple  contract  r^ht  against  you  for  your  horse,  I  will  give 
you  a  simple  contract  right  against  me  for  one  hundred  dollars," 
and  it  will  probably  not  be  doubted  that  acceptance  of  such 
an  offer  will  create  a  contract,  or  that  the  validity  of  an  agree- 
ment which  provided  in  terms  for  the  exchange  of  l^al  obliga^ 
tions,  barrii^  perhaps  cases  of  voidable  and  of  tmenforceable 
promises,  will  be  tested  in  the  same  way  as  if  the  offeror  had 
requested  a  promise  in  fact  ratiber  Uian  an  obligation  in  law. 
So  that  even  if  ordinarily  it  is  merely  a  promise  in  fact  for 
which  the  offeror  asks,  as  it  is  at  least  possible  that  an  oblige 
tion  in  law  may  be  requested,  any  difficiUties  which  are  in- 
volved in  that  assumption  must  be  met.  A  technical  difficulty, 
at  least,  in  applying  to  bilateral  contracts  the  test  of  con- 
sideration applicable  to  unilateral  contracts  exists  either  on 
the  assumption  that  a  promise  in  fact  is  requested  or  on  the 
assumption  that  an  obligation  in  law  is  desired. 

If  it  is  the  promise  in  fact  which  the  offeror  requests,  the 

inquiry  naturally  follows,  why  does  ,not  a  bilateral  contract 

arise  whenever  a  requested  promise  is  given  in  response  to 

an  (^er?    No  satisfactory  answer  to  this  question  can  be  made 

"See  infra,  1 105. 
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if  the  definition  of  consideration  in  unilateral  contracts  is 
of  universal  application,  for  whichever  of  various  definitions 
that  have  been  suggested  as  appropriate  for  unilateral  contracts 
is  adopted,  the  act  of  maVing  a  promise  at  request  will  techm- 
eally  satisfy  its  requiremente. 

On  the  other  hand,  if  the  offeror  were  conceived  of  as  asking 
for  a  legal  obligation,  the  opposite  difficulty  is  presented  in 
any  attempt  to  apply  to  bilateral  agreements  the  definition 
d  confflderation  appropriate  to  unilateral  contracts.  The 
inquiry  has  been  made  by  Sir  Frederick  Pollock,  "What 
logical  justification  is  there  for  holding  mutual  promises  good 
CMiaderation  for  each  other?  None,  it  is  submitted."  "  And 
this  conclusion  is  justified,  if  the  only  principles  which  we 
have  to  go  upon  are  that  the  offeror  requests  a  legal  obliga- 
tiMi  as  the  return  for  his  offer,  and  that  in  that  legal  obUga- 
tion  must  be  foxmd  a  detriment  or  benefit  necessary  under  the 
definition  of  consideration  in  unilateral  contracts.  For  these 
premises  involve  inevitably  a  circular  line  of  argument.  K 
a  detriment  is  necessary  to  support  a  promise,  and  there- 
fore to  give  rise  to  an  obligation  binding  upon  eitiier  party, 
ihete  can  be  no  detriment  without  an  obligation,  and,  under 
tiie  rule  of  consideration  which  it  is  sought  to  apply,  there 
can  be  nio  obligation  without  a  detriment.  Moreovra-,  the 
burden  is  on  one  who  asserts  there  is  a  contract  to  establish 
it.  He  will  never  be  able  to  establish  a  bilateral  contract 
upon  these  premises.*' 

'28    Iaw    Quarterly    Rev.     101;  are  not  in  point.    It  ia,  of  oourae,  true 

FnOo^  on  ContractB,  8th  £kig.  ed.',  that  a  defendant  who  eeeks  to  show 

ISt  that  the  facte  stated  in  the  dedaration 

"  It  is  at  Hub  point  that  the  argu-  are  not  the  only  eeaentJol  ones  in  the 
ment  of  Profesor  I«iigde]l,  in  his  esay  caae,  must  all^e  and  prove  the  ad- 
dh  coDsidecation,  in  14  Harv.  L.  Rev.  ditional  facts;  but  when  all  the  facts 
496,  fails.  On  page  601,  he  states  the  are  before  the  court,  the  burden  ia 
method  of  pleading  in  contracts,  and  always  on  the  pliuntiff  to  establish  a 
asjv  that  by  allying  and  proving  mu-  l^at  cause  of  action.  The  question  is 
toal  pflHniseB  "the  plaintiff  will,  in  the  not  here  in  regard  to  disputed  facts; 
oiMcnce  of  any  proof  by  the  defendant,  all  the  facta  must  be  taken  as  known. 
irtsHinb  his  caae  unless  the  court  shall  Under  such  circumstancea  the  plain- 
be  of  opmion  that  one  of  the  mutual  tiS  has  no  right  to  aesuroe  that  he  has 
promises,  even  if  supported  by  a  suffi-  a  cause  of  action  in  order  to  argue  tliat 
doA  eoBsdetation,  is  not  binding."  he  has  one,  nor  can  the  court  make  any 
But  the  cues  of  pleading  suggested  such    assumption.      When    Profenor 
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§  103a.  A  distinct  principle  is  necessary  to  explain  bilateral 
contracts. 

To  avoid  the  difficulties  just  stated,  it  is  necessary  to  state 
further  that  "the  act  of  exchanging  the  promises  makes  them 
enforceable  which  has  been  called  "  one  of  the  secret  paradoxes 
of  the  Common  Law,"  **  and  thereupon  also  to  inquire  whether 
exchanging  all  mutual  promises  makes  them  enforceable, 
or  wheUier  this  is  true  of  only  a  certain  kind  of  mutual  promises 
and  if  so,  what  is  the  kind. 

It  makes  very  little  ultimate  difference  therefore  whether, 
conceiving  that  the  mutual  assent  ^ven  in  the  creation  of 
a  bilateral  contract  is  an  assent  to  an  exchange  of  promises 
in  fact,  one  is  drivoi  to  ask  why  all  mutual  promises  "  which 
do  not  contravene  public  policy  do  not  make  contracts  (unless 
it  is  asserted  that  they  all  do)  as  logic  would  lead  us  to  suppose; 
or  whether  the  theory  is  accepted  that  a  bilateral  contract 
is  based  on  assent  to  an  exchange  of  legal  obligations  and  in 
view  of  the  impossibility  of  ever  logically  proving  the  existence 
of  mutual  obligations  from  ihe  definition  of  consideration  in 
unilateral  contracts,  it  is  asserted  as  a  further  principle  that 
the  exchange  of  the  promises  m^es  them  enforceable  and  the 
limits  of  this  apparent  principle  are  sought.  Whichever  point 
of  view  is  taken,  one  is  turned  to  the  cases  to  find  what  kind 
of  mutual  promises  have  been  held  by  the  law  sufficient  con- 
sideration for  one  another;  but  before  doing  so,  the  arguments 

Langddl  says  the  plaintiff  will  eetaib-  assumption  he  actually  made.  But 
lish  his  case  by  proving  mutual  prom-  certainly  none  of  these  Uiree  proposi- 
ises  imleea  apart  from  consideration  tions  can  be  accepted  without  proof 
one  of  the  promises  is  not  binding,  he  that  it  lepresents  the  law.  In  fact 
can  be  justified  in  ao  averting  only  if  all  of  them  seem  to  be  at  variance 
he  assumes  each  promise  by  one  hav-  with  the  law  and,  therefore,  unsound, 
ing  capacity  is  necessarily  a  detrimen-  *>30  Iaw  Quarterly  Ber.  129,  i>re- 
tal  obligation  to  the  promisor,  or  if  he  sumably  by  Sir  Frederick  Pollock. 
assumes  the  mere  makii^  of  a  promise  There  seems  nothing  paradoxicsl  about 
in  fact  by  such  a  person  is  a  su£Bcient  it.  All  that  is  necesBary  is  to  un- 
detriment.  The  universaUty  of  his  derstand  and  to  state  that  the  rules 
statement  will  not  strictly  be  justified  governing  considwation  in  unilateral 
even  if  he  wa«  permitted  to  assume  contracts  will  not  cover  the  bilateral 
that  any  promise  which  if  binding  situation,  and  that  a  speciid  nde  is  re- 
would  impose  a  detriment  is  Bu£Bcient  quired. 

consideration,  thou^  I  believe  from  "  That  is,  all  mutual  promiaea  iriiioh 

his  general  argument  tliat  the  last  is  the  would  be  valid  if  under  seal. 
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advanced  l^  Professor  Ames  that  all  mutuiEil  promises  not 
oppoaed  to  public  policy  create  contracts  should  be  answered. 

S  103b.  Ames's  theory  of  consideration. 

Though  the  technical  requirements  of  the  definition  of 
eon^deration  in  unilateral  contracts  may  be  fulfilled  by  giving 
any  promise  in  fact,  it  is  obvious  that  a  promise  which  assures 
the  performance  of  an  act  which  the  law  regards  as  of  no 
value,  is  merely  a  technical  exchai^  for  a  counter-promise, 
and  that  if  the  law  is  to  be  practicaUy  as  well  as  technically 
reasonable,  the  mere  making  of  such  a  promise  irrespective 
of  its  content,  should  be  insufficient.  The  only  possible  answer 
to  this  is  to  maintain,  as  Professor  Ames  maintained,  that 
any  act  whatever,  other  than  a  promise,  is  sufficient  con- 
Esderation  for  a  unilateral  contract.  If  this  is  true  it  is  reason- 
aUe  to  assert  that  the  promise  of  any  act  may  likewise  be  suffi- 
cient consideration.  But  it  cannot  be  admitted  Hiat  any  act 
or  forbearance  which  is  requested  as  the  consideration  for  a 
unilateral  contract  is  legally  sufficient. 

Professor  Ames's  ai^ument  in  support  of  his  thesis  as  to 
unilateral  contracts,  is  based  on  an  examination  of  the  law  gov- 
erning three  classes  of  cases:  namely,  those  where  the  conddera- 
tion  consists  of, 

1.  The  forbearance  to  prosecute  a  groundless  clium; 

2.  The  performance  of  a  preexisting  c<mtractual  duty  to 
a  person  other  than  the  promisor; 

3.  The  perf(»inance  of  a  preexisting  contractual  duty  to 
the  promisor  himself. 

As  to  the  first  group  of  cafies,  if  they  are  assiuued  to  go  to 
the  farthest  extreme  which  has  been  suggested,**  there  is  no 
inconsistency  with  the  definition  that  not  any  act  or  forbear- 
ance whatever  but  only  one  which  is  a  legal  detriment  to  the 
promisee  or  t^al  benefit  to  the  promisor  is  sufficient  to  support 
a  unilateral  contract;  for  it  may  well  be  ai^ed  that  one  who 
has  an  honest  belief  in  the  v^dity  of  his  claim  has  a  legal 
ri^t  to  attempt  its  enforcement,  and  that  to  forbear  to  exercise 
this  right  is  a  l^al  detriment.  It  seems  to  have  been  at  one 
tune  assumed  by  the  English  law  that  only  one  who  has  a 

«  See  infra,  j  135. 
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valid  claim  has  a  ri^t  to  attempt  to  enforce  his  demand. 
The  modem  law  simply  rejects  this  artificial  assimiption. 

The  second  group  of  cases,  which  includes  those  where 
performance  of  a  preexisting  contractual  duty  to  a  person 
other  tlian  the  promisor  is  the  consideration,  affords  still 
less  support  to  the  argument.  Such  cases  as  sustain  the 
validity  of  the  consideration  (a  numerical  minority)  do  so 
because  the  court  holds  the  promisor  in  the  second  con- 
tract has  received  a  benefit  from  the  performance  of  the 
promisee,  not  because  ai^'thing  requested  is  sufficient  con- 
sideration.*' 

The  third  class  of  deci^ons  which  Professor  Ames  examines 
consists  of  cases  where  performance  of  a  contractual  duty 
to  the  promisor  himself,  is  the  consideration  given  fen*  the 
defendant's  promise.  These  are  mainly  cases  where  pay- 
ment of  part  of  a  liquidated  debt  was  made  in  consideration 
of  an  agreement  to  discharge  tiie  whole. 

That  payment  of  a  liquidated  debt  or  part  of  it  will  not 
support  any  promise  by  ike  creditor,  is  conceded  by  Professor 
Ames  to  be  the  general  rule  of  law,  but  he  cites  early  authorities 
showii^  that  in  the  sixteenth  century  the  law  was  probably 
otherwise.  Where  there  are  scores  of  decisions  in  the  eighteenth 
and  nineteenth  centuries,  an  inquiry  as  to  the  law  of  the  six- 
teenth century  is  merely  of  historical  interest.  That  some 
modem  courts  have  objected  to  the  law  on  this  matter  is 
doubtless  true,  and  it  is  also  true  that  incon^tently  witJi 
the  general  rule  several  creditors  may  by  simple  contract 
compound  their  claims  agfunst  a  common  debtor  and  bind 
themselves  effectually  to  dischai^  the  balance  due  them; 
but  it  is  equally  clear  that  the  general  rule  is  almost  universally 
settled  law,  and  that  it  is  regarded  by  the  courts  not  as  an 
exceptional  doctrine  but  as  an  exemplification  of  the  general 
principle  that  an  act  which  is  neither  legally  detrimental 
to  the  promisee,  nor  legally  beneficial  to  the  promisoTj  is 
insufficient  consideration  to  support  a  promise.  The  extent 
of  the  changes  which  have  been  made  by  statute  or  decision 
in  various  jurisdictions  of  the  doctrine  liiat  paymoit  of  part 
of  the  debt  is  insufficient  to  support  an  agreement  to  dischai^ 

"SeeM(/Va,S131. 
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die  whole  debt,  is  not  great.  In  only  a  very  (ew  jurisdictions, 
^  law  has  been  changed  by  decision." 

The  decisions  where  some  performance  to  which  the  promiBee 
was  bound  to  the  promisor  other  than  the  payment  of  a  debt 
(as  for  instance  completing  a  building  or  other  piece  of  work) 
is  ffv&i  as  the  consideration  for  a  promise  are  to  the  same 
fScct.  Almost  uniformly  they  deny  the  validity  of  such  con- 
dderation." 

The  result,  therefore,  of  the  tiiree  classes  of  cases  to  which 
Frofcescn-  Ames  i^peaJs,  is  that  in  one  of  the  groups  (the  third), 
the  deci£dons  are  necessarily  opposed  to  this  theory.  In  the 
other  two  groups  the  conclusion  reached  by  a  iaigid  proportjon, 
peib^  the  majority  of  courts,  cannot  be  reconciled  with  his 
dilution;  and  those  decisions  which  support  the  validity  of 
the  consideration  are  rested  by  the  courts  on  other  grounds 
than  those  st^gested  by  him;  and  these  other  grounds  are 
liarmnuous  with  the  decisions  on  the  law  of  consideration 
general^,  and  with  the  definitions  customarily  given  by  the 
courts. 

Since,  therefore,  a  due  regard  for  judicial  authority  prevents 
raie  from  believing  the  law  to  be  that  any  act  requested  may 
serve  for  the  consideration  of  a  unilateral  contract,  it  seems 
anraasonable,  even  if  there  were  no  other  difficulty,  to  hold 
that  the  making  of  any  promise  would  be  sufficient  to  support 
a  counter-promise.  Moreover,  there  are  fiulher  difficulties 
{secluding  assent  to  such  a  theory.  While  it  would  explain 
mcffe  amply  than  any  other  the  fact  that  a  voidable  or  unen- 
forceable promise  is  sufficient  consideration  to  support  a  coun- 
ter^nxnnise,  the  argument  goes  too  far,  for  it  would  also  follow 
that  a  void  promise  or  an  illusory  promise  would  be  sufficient 
Gonaderation;  but  the  law,  of  course,  is  otherwise.  A  promise 
which  is  void  is  insufficient  consideration, '^  and  liie  cases 

"Stt  infra,  a  120  etteq.  Allen  (Mssa.)    163;  Andriot  v.  Iaw< 

'  See  Wnt,  i  130.  renoe,  33  Barb.  142.    See  also  Howe 

*ThuB  the  pTomiae  of  a  maitied  c.   Wildes,    34  Me.    666;  Warren   v. 

waman  under  disability  to  oontiact  is  Caetello,  100  Mo.  338,  19  S.  W.  29, 

■ot  Boffident  Ki  support  a.  counter-  32  Am.  St.  Rep.  669;  Heorici  c.  Da- 

Vmimi.    Smith  o.  Flomet,  15  East,  vidson,  149  Pa.  323,  24  AU.  334;  Wil- 

W7,  ftlO;  OuTer  tr.  Bear  Biver,  etc.,  liama  c  Graves,  7  Tex.  Civ.  App.  356, 

Cd,  lOCd.  396;  Wainer  tr.  Crouch,  14  26  S.  W.  334j  Shenftndoah  Co.  v.  Dun- 
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indicate  no  inquiry  on  the  part  of  the  courte- whether  ihe 
party  ^ving  a  promise  in  exchange  for  the  void  promise  knew 
or  did  not  know  the  facte  which  made  void  the  promise  he 
received.* 

UluBory  promises  also,  on  Professor  Ames's  theory,  would 
furnish  sufficient  consideration  if  requested  as  the  exchange 
for  a  counter-promise,  and  that  they  are  frequently  so  re- 
quested with  intent  to  make  a  bargain  cannot  be  sucessfully 
disputed.  A  contractor  or  seller  is  often  so  eager  to  obtain 
work,  or  a  sale,  that  he  will  glad^  subject  himself  to  an  absolute 
promise  in  return  for  one  whidi  leaves  performance  optional 
with  the  other  party.  This  is  most  commonly  illustrated  in 
agreements  to  buy  or  sell  goods  where  the  quantity  is  fixed 
by  ^he  wishes  of  one  of  the  parties.  But  a  promise  to  buy 
such  a  quantity  of  goods  as  the  buyer  may  thereafter  order," 
or  to  take  goods  "in  such  quantities  as  may  be  deared,"  "  is 
insufficient  consideration  for  a  counter-promise. 

Finally,  the  whole  reaaooing  of  the  cases  in  regard  to 
consideration  is  opposed  to  any  theory  that  mutual  promises 
are  universally  sufficient  consideration  for  one  another.  There 
would  be  no  occasion  for  all  the  discussions  in  the  opinions. 
It  would  be  enough  for  the  court  to  say,  without  more,  that 
tibe  parties  bad  made  mutual  promises.^^ 


lop,  86  Va.  346,  10  S.  E.  239.  But  see 
ChombwIiiL  n.  Robertson,  31  la.  408. 
And  wherever  the  promise  of  an  in- 
fant  is  void  and  not  merely  voidable, 
it  is  not  sufficient.  Johnson  v.  Kock- 
wdl,  12  Ind.  76,  81;  Cannon  t>.  Als- 
bury,  1  A.  K.  Manh.  (Ky.)  76,  -77, 
10  Am.  Dec.  700. 

"See  Meyer  v.  Haworth,  8  A.  A  E. 
467.  If  lack  of  knowledge  of  these  facta 
made  a  difference,  it  might  be  urged 
that  mistake  rather  than  lack  of  con- 
dderatdon  was  the  reason  for  the  in- 
validity of  the  ba^un. 

"Great  Northern  Ry.  v.  Witham, 
L.  R.  8  C.  P.  16;  Cold  Blast  Tranapor- 
tation  Co.  v.  Kansas  City  Bolt  Co., 
114  F%d.  77,  52  C.  C.  A.  25,  57  L.  R. 
A.  696;  T.  B.  Walker  Mfg.  Co.  v.  Swift, 
200  Fed.  529,  119  C.  C.  A.  27. 


*'  American  Cotton  Oil  Co.  v.  Kirk, 
68  Fed.  701;  Columbia  Wire  Co.  b. 
Freeman  Wire  Co.,  71  Fed,  302;  Raf- 
olovitt  V.  American  Tobacco  Co.,  29 
Abb.  N.  C.  406,  23  N.  Y.  S.  274;  Hoff- 
man V.  Maffioli,  104  Wis.  630, 80  N.  W. 
1032,  47  L.  R.  A.  427.  See  tf|/ni, 
{104. 

"  In  White  V.  Bluett,  23  L.  J.  (N.  S.) 
Ex.  36,  Alderaon,  B.,  having  this  in 
mind  said  of  a  bilateral  agreement: 
"If  this  agreement  were  good,  there 
could  be  no  such  thing  aa  a  nudum  pac- 
tum, Tlere  is  a  caoBideratioD  on  one 
side,  and  it  is  eaid  the  consideration 
on  the  other  aide  is  the  agreement  iteelf . 
If  that  were  bo  there  could  never  be  a 
nudum  pactum."  See  also  Denver 
Pressed  Brick  Co.  v.  Le  Fevre,  25  Colo. 
App.  3<M,  138  Pac.  434. 
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§  103c.  D^nitioiis  of  PoUock  and  Leake. 

Since,  then,  it  cannot  be  admitted  that  mutual  promises 
are  always  sufficient  consideration  for  one  another,  it  becomes 
Qecessaiy  to  determine  in  what  cases  a  promise  is  a  sufficient 
consideration  for  a  counter-promise.  Two  tests  have  been 
su^Sested  either  exphcitly  or  imphcitly: 

1.  Sir  Fredmck  Pollock  and  Professor  Langdell  apply 
this  teat:  If  the  obligation  of  a  promise  would  be  a  detrim^it 
to  the  promisor  (assuming  that  the  promise  creates  a  binding 
oblation)  the  promise  is  sufficient  consideration. 

2.  "That  most  accurate  of  writers,  Mr.  Stephen  Leake,"  " 
vhoBe  work  on  contracts  has  long  been  a  standard  treatise, 
a^ys,  however, — 

"So  far  as  r^ards  the  matter  of  the  consideration,  as  being 
executed  or  executory,  it  may  be  observed  liiat  whatever 
matter,  if  executed,  is  sufficient  to  form  a  good  executed  con- 
fflderation;  if  promised,  is  sufficient  to  form  a  good  executory 
couaderation :  so  tiiat  the  distinction  of  executed  and  executcn-y  . 
conmderation  has  no  bearing  upon  the  question  of  the  sufficiency 
of  any  particular  matter  to  form  a  consideration."  ^* 

The  second  of  the  views  thus  stated  seems  to  be  that  sanctioned 
by  tine  law,  and,  moreover,  intrinsically  is  the  more  reasonable 
of  the  two.  When  bilateral  contracts  were  first  recognized 
no  elaborate  discussion  was  had  of  the  requirements  of  a  promise 
which  might  be  sufficient  consideration  for  another  promise. 
It  was  simply  decided  that  a  promise  was  sufficient  considera- 
tion  for  another  promise.  It  was  not  long,  however,  before 
Bome  definition  was  made  of  the  character  of  a  promise 
which  would  be  sufficient  consideration  for  anothCT  promise. 
Lord  Holt  stated  that  "where  the  doing  a  thing  will  be  a  good 

**2  I«w  Quartoiy  Ber.  113.  striotlr  for  the  aerrice  of  the  profes- 

'*I«ake  on  Contracts  (Isted.),  pago  aiou  with  the  iiiigle  aim  of  preeenting 

314;  (2d  ed.),  pp.  612,  613.    In  the  a  convenient  digest  of  the  leading  prin- 

tlmd  edition  tbe  author  states  in  his  dples  of  the  law  of  contracts  as  da- 

pnfue  that  finding  the  book  "has  rived  from  judicial  exposition."    The 

been  more  used  in  the  practice  of  the  author,  with  this  aim  in  view,  conrad- 

profcnkm  tiun  in  the  study  of  the  kiw,  erably  diminished  the  siie  of  ib«  book, 

for  iriiich  as  originally  prepared,  he  and  the  passage,  above  quoted,  was 

thought  it  might  perhaps  be  useful  .  .  .  omitted, 
he  hu  todeavored  to  revise  the  work 


(ibvGoOt^lc 


210  WILUSTON  ON  CONTRACTS  §  103c 

consideration,  a  promise  to  do  that  thing  will  be  so  too."  ^' 
In  subsequent  cases  ihete  has  been  very  little  attempt  at 
exact  definition,  but  the  notorious  failure  of  the  courts  to  mark 
the  distinction  between  unilateral  and  bilateral  contracts 
until  recently  (of  which  the  failure  to  provide  any  brief  name 
to  distinguish  the  two  is  an  indication),  shows  that  the  court 
must  have  applied  to  bilateral  contracts  a  test  which  would  . 
be  just  as  applicable  had  the  contract  been  unilateral,  and  an 
examination  of  the  cases  shows  that  even  where  it  plainly 
appears  that  the  contract  was  bilateral,  the  court  in  discussii^ 
the  sufficiency  of  consideratjon,  considered  the  character  of 
the  things  promised.'" 

But  occasionally  a  court  has  made  a  statement  in  clear  terms. 
Lord  Blackburn,  than  whom  no  better  modem  authority 
could  be  cited,  stated  the  principle  as  follows: 


"Thorp  V.  Thorp,  13  Mod.  465, 
(1701). 

"  Iq  Thomas  v.  Thomas,  2  Q.  B.  SSI, 
there  nas  pl&inly  set  out  ft  written 
agreement  coDtaining  mutual  prom- 
isee. The  oourt  in  conaidering  the  suf- 
ficiency of  consideration  examined  the 
nature  of  the  things  promised.  Thus 
Lord  Denman  said:  "Then  the  obliga- 
tion to  repair  is  one  which  might  im- 
pose charges  heavier  than  the  value  of 
the  life  estate."  So  Fatteaon,  J.,  in 
speaking  of  the  sufficiency  of  the  plain- 
tiffs promise,  expressly  considers  the 
sufficiency  of  the  things  promised  by 
her;  namely,  payment  of  rent  and  mak- 
ing of  repairs.  Such  statements  as 
that  made  in  Benson  v.  Phippe,  87 
Tex.  578,  29  S.  W.  1061,  47  Am.  St. 
fi«p.  128,  "a  promise  to  do  what  one  is 
not  bound  to  do,  or  to  forbear  what  one 
is  not  bound  to  forbear,  is  a  good  con- 
sideration for  a  contract,"  necessarily 
involve  the  assumption  that  no  prom- 
ise is  sufficient  consideration  miless  the 
thing  promised  would  be.  In  Mor- 
row V.  Southern  Expreaa  Co.,  101  Ga. 
SIO,  28  S.  £.  998,  and  Simpson  v.  San- 
ders, 130  Ga.  285,  263,  60  S.  E.  541, 
the  court  said:  "If  one  assumes  under 


such  an  agreement  [by  mutual  prom- 
isee] to  do  a  special  act  beneficial  to 
another,  and  that  other  under  the 
terms  of  the  contract  is  under  no  obliga- 
tion to  perform  an  act  of  correaponding 
advantage  to  the  former,  the  agree- 
ment is  without  such  consideration  as 
will  support  the  promise  of  the  party 
BMuming  to  perform."  In  Schuler  e. 
Myton,  48  Kans.  282,  29  Pac.  163,  the 
court  said:  "Jt  is  wdl  settled  that  an 
agreement  to  do  or  the  doing  of  which 
one  is  already  bound  to  do  does  not 
oonstitote  a  consideration  for  a  new 
promise."  Similarly  in  Cobb  v.  Cow- 
dery,  40  Vt.  25,  28,  94  Am.  Dec.  370, 
the  court  said:  "And  so  it  would  be  in 
any  other  case  where  the  only  consid- 
eration for  the  promise  of  one  party  was 
the  promise  of  the  other  party  to  do, 
or  his  actual  doing,  something  which 
he  was  previously  bound  in  law  U  do." 
Sec  also  Robinson  v.  Jewett,  116  N.  Y. 
40,  22  N.  E.  224,  where  in  dealing  with 
a  written  contract  containing  mutual 
ptotaiaeB  and  signed  by  both  parties 
the  court  (at  page  53)  discuses  the  in- 
sufficiency of  certain  acta  promised  to 
serve  as  consideration. 
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"Tlie  general  rule  is,  that  as  executoiy  agreement  by  which 
the  pl^tiff  ^rees  to  do  something  on  the  terms  that  the 
defendant  agrees  to  do  something  else,  may  be  enforced,  if 
what  the  plaintiff  has  agreed  to  do  is  'either  for  the  benefit  of 
the  defendant  or  to  the  trouble  or  prejudice  of  the  plaintiff.'  "  " 
The  Minnesota  court  has  made  an  equally  plain  stat^oient: 

'"Hie  case  is,  then,  one  of  a  promise  on  the  part  of  the  plain- 
tiff to  do  something  of  advantage  in  law  to  the  defendant,  and 
on  the  part  of  the  defendant  to  do  something  of  advantage 
in  law  to  the  plaintiff — a  case  of  mutual  promises,  one  of  which 
is  the  consideration  of  the  other.  The  agreement  was  valid 
and  binding  upon  both  parties."  °* 

The  elaborate  definition  given  in  Currie  v.  Mjsa,"  "A 
valuable  consideration  in  the  sense  (tf  the  law  may  "con- 
ast  dther  in  some  right,  interest,  profit,  or  benefit  accruing 
to  <me  party,  or  some  forbearance,  detriment,  loss,  or  res^na- 
tttlity  given,  suffered,  or  undertaken  by  the  othw,"  cont^ns 
in  substance  the  same  principle.*" 

The  definitions  of  modem  American  text  writers  often  state 
clearly  the  same  test." 

§  103d.  Reuons  for  Preferring  Leake's  definition. 

Unless  it  can  be  shown  t^t  the  statements  thus  referred 
to  are  opposed  to  actual  decisions,  or  at  least  that  there  are 
plmnly  inconsistent  judicial  statements  in  the  books,  these 
quotations  must  be  regarded  as  accurate  statements  of  the 
law.  There  seem  no  judicial  statements  inconsistent  with 
them.    So  far  as  decisions  go,  the  cases  are  few  where  an 

"Btdten  V.  Madden,  L.  R.  9  Q.  B.  "A  pramiae  given  in  consideration  and 

65,  S6.  because  of  the  fact  that  another  prom- 

"Sdiweider  t>.  I^ng,  29  Minn.  254,  ise  is  given,  is  binding  provided  the 

13  N.  W.  33,  43  Am.  Rep.  202.  promise  given  is  for  the  performance 

■*  L.  R.  10  Exch.  153.  of  some  act  which  if  executed  would 

■*  To  have  stated  the  matter  exactly,  be  a  sufficient   consideration  for  an 

the  worda  "or  undertaken"  which  are  obligatory  contract."      Elliott,    Con- 

eontained  in  the  last  clause  of  the  defi-  tracts,  {  231.    "A  promise  to  do  an  act, 

nitiiMii,  should  also  have  been  included  or  forbearance  from  doing  an  act,  is 

in  the  Gnt  clause.  just  as  valuable  oonsideration  for  a 

"  Such  pmniee  is  as  lawful  a  connd-  promise  as  the  act  or  forbearance  would 

entioD  as  the  thing  promised  would  be."    9  C^.  323. 
have  been."     Page,  Contract,  }  296. 


(ibvGoOt^lc 


212  WILLIBTON  ON  COHTRACTB  §  I03d 

actual  differeDce  of  result  would  be  produced,  according  as 
one  accepts  Sir  Frederick  Pollock's  d^mition,  or  Mr.  Leake's. 
The  most  sharply  defined  difference  is  in  regard  to  the  third 
party  cases,  which  have  been  more  discussed  than  any  others 
relating  to  the  law  of  consideration. 

Under  the  definition  of  Sir  Frederick  Pollock  and  Professor 
Langdell  a  bilateral  agreement  between  6.  and  C.  by  which 
B.  promises  to  do  something  which  he  was  previously  legally 
bound  to  do  by  contract  with  A.,  is  a  valid  contract,  since 
assuming  B.'s  promise  to  C.  to  be  binding,  it  imposes  a  new 
detrimait  on  B.,  namely,  liability  to  a  new  person  in  case  of 
non-performance  of  the  promised  act;  though  both  Sir  Frederick 
Pollock  and  Professor  Lmgdell  contend  that  had  B.  performed 
the  act  in  question  at  C.'s  request  instead  of  promising  to 
perform  it,  tiie  previous  obligation  to  A.  would  have  prevented 
the  performance  from  being  a  detrim^  in  law  to  B.,  and  no 
new  contract  would  be  formed. 

Under  Mr.  Leake's  definition,  no  distinction  is  posdble 
between  cases  where  the  second  agreement  is  bilateral  and 
yrhere  it  is  unilateral.  If  the  perfomumce  is  sufficient  considera- 
tion for  a  contract,  the  promise  of  performance  is  likewise 
sufficient.  If  actual  performance  is  sufficient,  so  is  a  promise 
of  performance.     And  the  authorites  maJce  no  distinction." 

Another  class  of  cases  which  is  inconsistent  with  the  theory 
which  I  have  attributed  to  Sir  Fredaick  Pollock  and  Professor 
Langdell,  consists  of  bilateral  agreements,  in  which  one  promise 
is  a  promise  to  pay  a  debt.  It  is  well  settled  that  such  agree- 
ments are  not  binding.** 

These  cases  are  decided  on  the  grotmd  that  the  perfonnance 
of  the  promise  to  pay  the  debt  involves  no  l^al  detriment 
to  (me  party  or  legal  benefit  to  the  other;  and  yet  the  promise 
if  binding  would  involve  a  detriment  since  it  extends  the  period 
of  the  Statute  of  limitations.  The  same  argument  is  appficable 
to  forbearance  and  promises  of  forbearance  of  a  groimdless 
suit  against  a  third  person,  especially  in  jurisdiction  where 
forbearance  to  bring  a  groundless  tiiough  honest  claim  gainst 
the  promisor  is  held  insufficient  consideration.  There  is  nothing 
in  the  cases  relating  to  this  matter  to  warrant  the  supposition 

•>  See  ii)^  i  131.  *<SeeWra,G120. 
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that  the  law  is  different  when  the  suit  to  be  forborne  is  against 
a  Uiird  persaa,  and  the  legal  duty  to  forbear  is  therefore  not 
to  the  promisee,**  and  if  a  promise  of  similar  forbearance  to 
sue  the  promisee  would  be  insufficient,  the  promise  to  for- 
bear to  sue  a  third  person  would  also  be  insufficient  considera- 
tion.*' Yet  such  a  promise  if  binding  would  subject  the  promisor 
to  a  new  duty.  This  may  be  followed  with  a  similar  argument 
legarding  forbearance  to  commit  a  tort  against  a  third  person. 
It  is  of  course  certain  that  such  a  promise  is  not  a  vahd  con- 
dderation.  This  must  be  accounted  for  under  the  view  now 
criticised  as  restii^  solely  on  public  poUcy,  but  it  has  generally 
been  supposed  that  such  an  agreement  also  lacked  considers 
tion."  A  promise  to  receive  a  pure  braiefit  also  which  imdCT 
the  theory  in  question  would  be  sufficient  consideration  cannot 
be  80  regarded.*^  A  mutual  agreement  to  rescind  a  unilateral 
obligation,  which  is  much  the  same  thing  as  a  promise  to  give, 
is,  it  is  well  settled,  ineffectual.*^ 

fWIly,  Mr.  Leake's  test  seems  the  better  of  the  two  in 
question,  because,  as  already  said,  it  seems  intrinsically  un- 
reasonable tiiat  a  promise  of  an  act  should  ever  be  regarded 
by  the  law  as  greater  value  than  actual  performance  of  that 
very  act.  As  the  matter  has  been  well  put,"  the  contrary 
view  involves  the  assertion  "that  a  bird  in  the  band  is  worth 
less  than  [the  same]  bird  in  the  bush."  ™ 

$  lOSe.  Promises  which  are  not  binding  are  insufficient  con- 
sideration. 
Whatever  may  be  the  character  of  the  thing  promised, 
a  [oxnnise  will  be  of  no  value  unless  it  is  binding;  and  the  rule, 


*<See8mititi>.AIgKr,lB.&Ad.603;  165  S.  W.  362.    See: 

Mascolo  p.  Montesanh),  61  Cann.  50,  Moreman,  IS4  Ala.  220,  63  So.  942. 
23  Atl.  714,  29  Am.  St.  Rep.  170;  and         •*  FoBter  v.  Dawber,  6  Exch.  839, 

Wra,  i  135.  851;  WiUiams  v.  Stem,  5  Q.  B.  D.  400; 

»  Bata  D.  Sandy,  27  LI.  App.  562;  Weatmoraland  v.  Porter,  75  Ala.  452; 

Bsbert  ir.  MueUer,  83  III.  App.  391;  Crawford  v.  MiUapaugh,  13  Johns.  87; 

Asdasan  tr.  Nyitrom,  103  Minn.  168,  Kidder  v.  Kidder,  33  Pa.  268;  and  aee 

114  N.  W.  742.  13  L.  R.  A.  (N.  S.)  ivSra,  S  1829. 

B41, 123  Am.  St.  Rep.  320.  "  Professor  Ballantine,  11  Mich.  L. 

"3«iVni,  j  132.  Rev.  427. 
"Forth  D.  Stanton,  1  Saund.  210;         "  See,  however, vn/ro,  f  123. 
^  I.  fiaaunond,  179  Mo.  App.  406, 
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though  general,  that  mutual  promises  art  binding  which  promise 
some  act  or  forbearance,  which  would  itself  be  sufficient  con- 
sideration, is  not  universal.  There  are  other  reasom  besides 
lack  of  consideration  which  make  promises  void — ^notably 
lack  of  capacity.  The  qualification  which  thus  must  be  made 
to  the  definition  of  condderation  in  bilateral  contracts  is  as 
essential  to  Professor  Langdell's  definition  as  to  Leake's.  Both 
definitions  propose  a  general  test  to  determine  when  mutual 
promises  are  binding;  and  neitiier  test  can  be  applied  success- 
fully where  the  promisor  wholly  lacks  capacity,  or  wh«^  for  any 
other  reason  than  lack  of  consideration  the  promise  is  void.'* 
For  the  same  reason  a  promise  in  a  bilateral  afp'eemeat  which 
is  void  for  lack  of  a  proper  counter-promise  to  serve  as  con- 
sideration, is  itself  insufficient  consideration,  ance  it  is  not 
binding,  and  is  therefore  valueless.  This  is  an  obvious  conse- 
quence of  the  requirement  of  consdderation  in  bilateral  con- 
tracts. The  principle  is  ordinarily  stated  ia  the  axiom  that 
in  a  bilateral  agreement  both  promises  must  be  binding  or 
neither  is  binding.^*  In  recent  years  in  a  few  States  this  t^ 
plication  of  the  law  of  consideration  has  sometimes  been  referred 
to  as  if  based  on  some  special  requirement  of  "mutuality," 
but  no  oth^  doctrine  than  that  of  consideration  is  involved.'* 

§  lOSf.  Final  definition  of  valid  consideration  in  bilateral 
contracts. 

Before  a  final  summary  is  attempted  it  should  be  observed 
that  it  is  not  essential  lq  order  that  a  promise  shall  be  sufficient 

"  "ApTOmiBeisagoodconeideration  other."  Hurisonc.  Cage,  5Mod.  4118, 

for  a  promise.    But  no  promise  conflti-  per  Holt,  C.  J.:  "ThepromiseBmuatbe 

tutee  a  consideratioiii  which  is  not  ob-  concurrent  and  obligatoty  upon  each 

ligatory  upon  the  party  promising,"  at  the  same  time  to  render  either  bind- 

per  Sanborn,  J.    Coldblast  Transpor-  ing,"    Morrow  v.  Southern  Express  Co., 

tation  Co.  v.  Kansas  Citjr  Bolt  k.  Nut  101  Ga.  810,  28  S.  E.  098;  Simpson  n. 

Co.,  1 14  Fed.  77,  52  C.  C.  A.  25,  67  Sanden,  130  Ga.  266, 268, 60  S.  E.  641; 

L.  R.  A.  696.    A  contract  must  be  ob-  Beding  v.  Andemin,  72  la.  498,  34  N. 

ligatory  upon  both   parties  so  that  W.  300;  Citiiena' Nat.  Lifelns.  Co.  o. 

eadi  may  have  an  action  upon  it.    Mc-  Murphy,  154  Ky.  SS,  166  S.  W.  1009; 

Gowin  Ac.  Co.  v.  R.  J.  &  B.  F.  Camp  M  Faso,  etc.,  R.  Co.  v.  Eichel  (Tex. 

Lumber  Co.,  192  Ala.  36,  68  So.  263,  Civ.  App.),  130  8.  W.  922. 

264.  "See  mtidsm  of  this  termioologjri 

"  "Either  ^  is  a  nudum  pactum  or  ^Ta,  \  140. 
else  tbe  one  promise  is  as  good  ss  the 
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eaDfdderataon  that  its  performance  will  certainly  prove  det- 
rimental to  the  promisor  or  beneficial  to  the  promisee.  A 
coiditioDal  promise  is  sufficient  consideration,  llie  per- 
formance of  such  a  pronuse  does  not  necessarily  involve  either 
detriment  or  benefit,  since  the  condition  upon  which  any  action 
of  the  promisor  is  to  take  place  may  not  happen.  But  the 
possibility  that  the  condition  may  happen,  involves  a  chance  of 
detriment  which  is  sufficient  to  make  the  promise  valid  coneid- 
eration.'*  Even  though  the  condition  in  a  promise  relates  to  an 
unknown  fact  which  is  already  determined  bo  that  if  the  parties 
knew  the  truth  it  would  be  apparent  that  the  promisor  really 
bound  himself  for  nothing  the  consideration  is  sufficient.'* 

The  result  of  this  argument  is  that  no  briefer  definition  of 
sufficient  conMderation  in  a  bilateral  contract  can  be  given 
than  this:  Mutual  promises  in  each  of  which  the  promisor 
undertakes  some  act  or  forbearance  that  will  be,  or  apparently 
may  be,  detrimental  to  the  promisor  or  beneficial  to  the  promisee, 
and  Q»ther  of  which  is  rendered  void  by  any  rule  of  law 
other  than  that  relating  to  consideration,  are  sufficient  con- 
aderatdon  for  one  another. 

Cases  where  a  promisor  warrants  the  truth  of  existii^  facts 
have  been  put  in  opposition  to  the  argument  that  a  promise 
must  in  order  to  furnish  sufficient  consideration  be  a  promise  of 
something  which  would  if  actually  given  be  sufficient  con- 
sideration for  a  imilateral  contract.    It  is  said : 

"lagree  that  a  horse  which  I  sell  shall  be  sound,  or  shall  win 
a  race;  or  that  a  man  shall  pay  his  debts;  or  that  a  ship  shall 
come  safe  to  port:  in  all  these  cases  my  promise  is  a  valid  con- 
aderation  for  a  counter-promise.  Yet  the  soundness  or  speed 
(rf  the  horse,  the  solvency  of  the  third  party,  or  the  safety  of 
the  ship  could  not  be  a  valid  consideration  for  a  promise  made 
to  me."  ™  Here,  there  is  no  inconsistency  or  exception.  A 
warranty  or  promise  of  the  truth  of  an  existing  fact  can  only 
be  understood  as  meaning  a  promise  to  be  responsible  in  damages 

'*  8ee  mfra,  S  1 12.    Where  under  the  there  was  a  valuable  consideration  for 

bw  three  of  the  thirteen  Baloone  in  a  the  promise  to  pay.    Jouea  v.  Mm,  7S 

town  would  be  compiled  to  go  out  of  Wash.  fil7,  136  Pac.  030. 

boancai,  and  the  eakmn  keq:»er8  agree  "  See  infra,  J  IIS. 

that  three  of  them,  including  plaintiff,  "  Frofeeeor  Beale,  17  Huv.  L.  Bev. 

Aoold  be  ^ven  MOO  each  to  retire,  82. 
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if  the  fact  asserted  is  not  true.  The  warranty  of  the  edstence 
of  an  event  in  the  future  when  construed  means  dther  a 
promise  to  bring  about  the  existence  of  the  ev^it  or  a  promise 
to  pay  damages  if  the  event  does  not  happen,"'  and  either  liie 
present  causation  of  the  fact  or  the  present  payment  of  damages 
for  the  unsoundness  or  lack  of  speed  of  the  horse,  the  insol- 
vency of  the  amd  party,  or  the  loss  of  the  ship  would  be  as 
sufficient  consideration  as  the  promise  of  warranty. 

§  104.  A  promise  which  by  its  terms  may  be  peiformed  with- 
out detriment  to  the  promisor  or  benefit  to  the 
promisee  is  insufficient  consideration. 

What  have  already  been  referred  to  as  illusory  promises 
are  insufficient  consideration."  Such  a  promise  is  a  promise 
merely  in  form.  Even  if  recognized  by  law  it  would  impose 
no  obligation,  since  the  promisor  by  virtue  of  the  condition 
always  has  it  in  his  power  to  keep  his  promise  and  yet  escape 
performance  of  anything  detnmental  to  himself  ot  beneficial 
to  the  promisee.  Such  a  c(mdition  is  called  in  the  Civil  Law 
a  potestative  condition."  The  insufficiency  of  such  a  promise 
as  consideration  is  most  commonly  illustrated  in  ^reements 
to  buy  or  sell  goods  wh^e  the  quantity  is  fixed  by  the  wishes 
of  one  of  the  parties.  A  promise  to  buy  such  a  quantity  of 
goods  as  the  buyer  may  thereafter  ord^,">  or  to  take  goods 
in  such  qufmtities  "as  may  be  desb^,"  or  as  the  buyer  "may 
want"^'  is  not  sufficient  consideration  since  the  buy»  may 

"  See  Holmes,  Common  Law,  290.  Bolt  Co.,  114  Fed.  77,  52  C.  G.  A.  25, 

The  distinguiBhed  autlior'B  eztenaioit  S7  L.  R.  A.  696;  T.  B.  Walker  Mfg. 

of  the  latter  ooDstruction  hi  all  con-  Co.  v.  Swift,  200  Fed.  529, 1 19  C.  C.  A. 

tracts  seems  erroneous.    It  is  mraely  a  27;  Iah  Palmas  Winery  o.  Garrett,  167 

question  of  fact  whether  a  promisor  Gal.  397, 139  Pac.  1077.  See  alao  GmeB 

agrees  to  "take  the  risk"  of  &n  event  v.  Stampler,  165  N.  Y.  S.  214.   See  also 

happening  (that  is  to  pay  for  the  con-  Pratt  Conaolidated  Coal  Co.  v.  ^ort, 

sequences  if  it  does  not  happen)  or  191  Ala.  378,  68  So.  S3;  Buick  Motor 

agrees  to  cause  it  to  happen.     See  Co.  v.  Thompson,   13S  Ga.  282,  76 

infra,  S  130.  S.  E.  364. 

"  See  supra,  H  37-49.  ■>  American  Cotton  Oil  Go.  o.  Kitk, 

»  New  Iberia  Sugar  Go.  v.  Lagarde,  68  Fed,  791,  15  G.  C.  A.  540;  Coluro- 

130  La.  387,  58  So.  16.  bia  Wire  Co.  ti.  Freeman  Wire  Co.,  71 

"Great  Northern  Ry.  Co.  v.  Wit-  Fed.  302;  Higbie  v.  Rust,  211  111.  333, 

ham,  L.  R.  9  C.  P.  16;  Cold  Blast  836,  71  N.  E.  1010;  Parks  v.  Griffith  ft 

Transportation  Go.   v.   Kansas   Qty  Boyd  Co.,  123  Md.  233,  91  Atl.  681; 
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Tdnin  from  buying  at  his  option  and  without  incurring  legal 
detriment  himself  or  benefiting  the  other  party .*^ 

It  was  held  in  an  early  Minnesota  case  that  as  agreement 
to  sell  all  tJiat  the  buyer  might  require  or  want  in  his  busi- 
ness was  open  to  the  same  objection,  though  the  buyer  promised 
to  buy  all  he  should  require; "  but  the  wei^t  of  authority 
is  dearly  otho'wise,"  and  rightly.    Though  it  may  be  true 


RaftdoviU  r.  Amaricui  Tobacco  Co., 
73  HDD,  87,  29  Abb.  N.  C.  40S,  25 
H.  Y.  3.  lOSe;  HoBman  ir.  Maffioli,  IH 
Wk.  630,  80  N.  W.  1032,  47  L.  R.  A. 
427;  TezBB  Produce  Exduuge  ■>. 
Sorrdl  (Tex.  Gv.  App.),  168  S.  W.  74. 
See  nbo  HudiiuiBt  Lumber  Co.  tr. 
Uemnlile  Ac.  Co.,  166  Fed.  191. 
It  win  be  notioed  that  such  words  aa 
"m^  want "  are  somewhat  ambiguous. 
If  thej  mean  "may  need  in  his  busi- 
DMi"  or  even  if  they  mean  all  that  the 
boya  may  choose  to  buy  of  the  Idnd 
rf  goodi  in  question  from  any  source, 
tbeteii  a  contract.   See  following  notes. 

"Othci'  illustrations  of  this  {Hmci- 
ple  m^  be  found  in  Harveeter  King 
Co.  r  Mitchdl,  etc.,  Co.,  89  Fed.  173; 
WapKT  t>.  HeaUn,  92  Fed.  76,  33 
a  C.  A  577;  EUiB  P.  Dodge,  237  Fed. 
880;  Morrow  e.  Southern  EiqtreBs  Co., 
101  Ga.  810,  28  S.  £.  908;  Chicago, 
etc,  Ry.  Co.  0.  Jones,  53  111.  App.  431; 
Hinouri,  etc.,  Ry.  v.  Bagley,  60  Kane. 
424,  56  Pao.  759;  Clark  s.  Bankers 
l^urt  Co.,  177  N.  Y.  App.  D.,  627, 164 
N.  Y.  3.  544. 

-  BaOej  V.  Austrian,  19  Minn.  63S. 
S«e  aho  Cool  ■>.  Cuninj^uun,  26  S. 

(v.iae. 

"Churdi  V.  Proctor,  66  Fed.  240, 
13  C.  C.  A.  426  (contract  to  buy  what 
boyer  required  in  his  business);  Lou- 
dcnback  Fertilise  Co.  p.  Tennessee 
Flwd^iate  Co.,  121  Fed.  298,  68 
C.  C.  A  220, 61 L.  R.  A.  402  (contract 
to  buy  buyer's  "entiro  «0Dmin4>tion" 
of  phoq^iate  rock);  Elipetdn  t.  Allen, 
U3  Fed.  902  (contract  to  bi^  all  que- 
bncbo  needed  for  buyer's  factory); 
^.  B.  Walkv  Mfg.  Co.  n.  Swift,  200 


Fed.  529,  119  C.  C.  A.  27,  "We  take 
care  of  buyer's  needs  this  year"); 
Jenkins  it.  Anaheim  Sugar  Cki.,  247 
Fed.  958,  160  C.  C.  A.  658,  L.  R.  A. 
1918  E,293  (contract  to  buy  and  sell 
buyer's  "August  requirements");  Na- 
tioaai  Furnace  Co.  v.  Keystone  Mfg. 
Co.,  110  m.  427  (contract  to  buy  all 
iron  buyer  should  use,  need,  or  con- 
sume in  his  business) ;  Minnesota  Lum- 
ber Co.  V.  Whitebreaat  Coal  Co.,  160 
111.  85,  43  N.  E.  774,  31  L.  R.  A.  529 
(contract  to  buy  buyer's  "require- 
ments of  coal");  Warden  Cool  Washing 
Co.  D.  Meyer,  OS  HI.  App.  640  (con- 
tract to  give  buyer's  "trade");  Smith 
V.  Morse,  20  La.  Ann.  220  (contract  to 
buy  all  ice  buyer  required  for  his  hotel) ; 
Parks  u.  GrifBth  &  Boyd  Co.,  123  Md. 
233,  Ol  Atl.  581  (contract  to  buy  such 
goods  as  might  be  needed  in  an  estab- 
lished business);  Ziehm  u.  Frank  Steil 
Brewing  Co.,  131  Md.  582,  102  AU. 
lOOfi  (contract  to  use  seller's  beer 
exclusively);  Burgess  fibre  Co.  ». 
Broomfield,  ISO  Mass.  283,  62  N.  E. 
367  (contract  to  buy  all  iron  which 
sdler  might  desire  to  sell);  Cooper  n. 
Lansing  Wheel  Co.,  94  Mich.  272,  54 
N.  W.  39,  34  Am.  St.  Rep.  341  (con- 
tract to  buy  all  wheels  buyer  might 
"want"  during  ensuing  se&son);  Hie- 
key  V.  O'Brien,  123  Mich.  6U,  82  N.  W. 
241,  49  L.  R  A.  594,  81  Am.  St.  Hep. 
227  (contract  to  buy  all  ice  necessary 
to  carry  on  buyer's  business);  Dailey 
Co.  V.  Clark  Cau  Co.,  128  Mich.  591, 
87  N.  W.  761  (contract  to  buy  all  Oie 
cans  buyer  should  use  in  its  factory); 
Ames  BrtMks  Co.  ■>.  Aetna  Ins.  Co., 
83  Minn.  346,  86  N.  W.  344  (contract 
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that  a  seller  by  ceasii^  to  manufacture  may  relieve  himBelf 
from  any  perfonnance  and  still  keep  a  promise  to  sell  all  the 
goods  he  manufactures,  and  Mmilarly  a  buyer  by  going  out 
of  business  may  avoid  performance  while  stilt  observing  the 
terms  of  an  agreement  to  buy  all  that  he  requires,  these 
reeulte  can  be  obtained  only  by  doing  something  which  is  in 
itself  a  legal  detriment,  namely,  the  cessation  of  business. 
Even  a  promise  to  buy  ra*  sell  only  as  much  as  the  promisor 
chooses  is  a  sufficient  condderation  when  coupled  with  the 
agreement  that  whatever  the  buyer  or  seller  chooses  to  buy 
or  sell  he  will  buy  from  or  sell  to  the  promisee.  To  put  the 
matter  in  another  way — the  promise  of  a  seller  not  to  maau- 
facture  except  for  the  buyer,  or  the  promise  of  a  buyer  not 
to  buy  except  from  a  particular  seller,  is  clearly  a  promise 
to  do  something  detrimental.  A  few  cases**  seem  to  admit 
that  though  a  contract  to  buy  and  sell  the  requirements  or 
output  of  a  particular  factory  is  a  vahd  contract,  an  agreement 
which  gives  the  buyer  an  option  to  take  no  goods  is  invalid, 
althou{^  the  buyer  agrees  that  if  he  should  buy  any  goods 
of  the  kind  in  question  from  any  one  he  would  buy  them  from 
the  seller. 

These  decisions  cannot  be  supported.  Though  a  court  will 
be  reluctant  to  ^ve  a  contract  a  construction  which  pves  the 
buyer  so  wide  a  power  unless  the  language  of  the  contract 

for  a  shipper's  "insurance  buaineae"  could  increaae or diminiBh  tua oiden  as 

for  a  sesaon) ;  Miller  t?.  Leo,  3S  N.  Y.  fluctuatioiut  in  the  price  at  which  be 

App.  DiT.  689,  56  N.  Y.  S.  165,  aSd.,  could  sell  made  desirable);  Jenkins  v. 

flrithout  opinion,  165  N,  Y.  619,  59  N.  Anahdm   Sugar   Co.,  237   Fed.  278 

E.  1 126  ("necessary  brick,  lime,  and  (rev'd,  247  Fed.  958,  160  C.  C.  A.  658, 

cement  which  I  may  require  at  my  two  L.   R.   A.    1618   E,   293);   Huggins  o. 

jobs");  Asahel  Wheeler  Co.  v.  Men-  Southeastern  lime  &  Cement  Co.,  121 

dleson,  180  N.  Y.  App.  D.  9,  167  N.  Ga.  311,  48  S.  E.  933  (an  agreement 

Y.   8.   435   (contract  by  buyers  for  that  certain  cement  should  be  sold  ex' 

"thdr    supply"     of  certain    drugB).  cluaively  through  the  buyer's  agency 

East   V.   Cayuga   Lake   Ice   line,   21  was  held  invalid  mnce  the  buyer  need 

N.  Y.  S.  887  (contract  for  all  ice  buyer  take   none).     See  also   Long   Syrup 

might  require  in  his  business).  Refin.  Co.  v.  Com  Products  Refin.  Co., 

"  Crane  v.  Crane,  105  Fed.  889,  45  193  Fed.  929,  113  C.  C.  A.  657;  Htta- 

C.  0.  A.  66  [an  agreement  to  buy  burgh  Plate  Glass  Co.  v.  H.  Meu«T 

and    seU    what    a    retail    merchant.  Glass  Co.,  253  Fed.  161,  165  C.  C, 

"should  require  for  his  trade"  was  A.  61;  Simpson  v.  Saaders,  130  Ga. 

held  bad  because  the  retail  merchant  265,  60  S.  E.  641. 
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clearly  requires  that  coDstniction,  but  will  rather  seek  to  find 
lie  more  reasonable  intention  that  the  seller  has  agreed  to  sell 
and  the  buyer  to  take  the  buyer's  nonnal  or  ordinary  needs, 
subject  to  the  slight  variation  of  a  business  continuing  on 
sobstantiaUy  the  same  scale,"  yet  if  the  wider  power  is  given, 
the  contract  is  not  without  sufficient  consideration." 

The  same  principles  may  be  involved  in  contracts  to  em- 
ploy. The  promise  of  either  party  may  be  optional,  if  the 
exercise  of  the  option  not  to  employ  or  to  serve  involves  a 
detriment  to  the  promisee,  or  benefit  to  the  promisor.^  But 
a  promise  to  employ  as  long  as  it  suite  the  employer  is  insuf- 
ficient confflderation.*"  And  in  any  case  where  a  promise  in 
terms  or  in  effect  provides  that  the  promisor  has  a.  right  to 
dioose  one  of  two  more  alternatives,  and  by  choosing  one  will 
escape  without  suffering  a  detriment  or  giving  the  other  party 
a  benefit,  the  promise  is  insufficient  consideration."    The  same 


■WeOai'.  Akxuulre,  130  N.  Y.  64% 
2R  N.  E.  1^;  New  Yodc  Cenbal, 
fte^  Co.  V.  United  Stateo  Radiator  Co., 
174  N.  Y.  331,  66  N.  E.  967;  Moom  v. 
Immcm  Mohumm  Co.,  179  N.  Y. 
App.  JXy.  606,  166  N.  Y.  Supp.  4. 

'  Ramey  Lumber  Co.  v.  John  SdiTc» 
der  Lumber  Co.,  237  Fed.  39,  150 
CCA.  241;  Bui^MB  mbre  Co.  ». 
Ebtwm&dd,  180  Mass.  2S3,  62  N.  E. 
367;  Yiekny  n.  M&ier,  161  Cal.  38^ 
774,  12B  Pm.  273,  276.  Abo  cam 
oted  ntpra,  n.  83. 

"In  McMullan  v.  IXcklnaon  Co., 
63  Mion.  405,  66  M.  W.  661,  the  prom> 
■e  was  to  employ  for  the  "period  of 
tmte  during  which  the  corporate  bum- 
iHnmi^t  be  carried  on."  This  prom- 
iae  of  employment  was  rightly  held 
wEBdait  oonsideration  since  though 
Uk  Dorporation  might  at  will  cease  to 
do  bnabten,  this  in  itaelf  would  be  a 
ht/i  detriment.  So  in  Shaw  p.  Hud- 
no  Ek^uieraiog  Co.,  155  Ky.  4,  159 
S-  W.  653,  a  contract  to  employ  for  so 
bug  a  tiuie  as  the  employer  ahould  use 
attain  patent  righta  assigned  to  it  by 
the  anpkiyee  was  upheld.     See  also 


Wood  V.  DufE-GJordon,  177  N.  Y.  App. 
D.  624,  164  N.  Y.  S.  576. 

"  Gulf,  etc.,  R.  Co.  V.  Winton,  7  Ten. 
Gt.  App.  57,  26  S.  W.  770;  Mi««uri, 
etc.,  R.  Co.  V.  Smith,  98  Tex.  47,  81 
8.  W.  22,  66  L.  R.  A.  741,  107  Am.  St. 
Rep.  607. 

"  ThuH,  though  a  proaiiee  to  extend 
an  intereatrbearing  debt  for  a  fixed 
period  is  supported  by  the  debtor's 
promise  to  pay  intereet  for  that  pe- 
riod, the  promise  of  extension  would 
be  without  valid  conaideratjon  if  the 
debt  was  not  int^eat  bearing  or  if  the 
period  of  the  extension  was  termin- 
able at  the  debtor's  option.  A  prom- 
ise to  pay  interest  during  such  time 
as  the  debtor  may  choose  to  delay 
payment,  where  it  ie  left  optional  with 
the  debtor  to  pay  whenever  he  chooae, 
may  be  performed  without  new  legal 
detriment  by  the  immediate  payment 
of  the  debt.  McManua  u.  Bark,  L.  R. 
5  Excfa.  65;  Austin  Real  Estate  Co.  o. 
Bahn,  87  Tex.  682,  29  S.  W.  646.  So 
a  promise  to  pay  a  sum  of  moikey  is  not 
supported  by  a  promise  to  pay  on  an- 
nuity   after    the    payment  bAB   been 
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consequence  follows  where  a  bilateral  agreement  in  question 
«tpre^y  reserves  to  one  party  the  right  of  immediate  can- 
cellation at  any  time."  On  the  other  band,  if  the  perform- 
ance of  every  alternative  op^  by  the  terms  of  a  promise 
involves  a  detriment,  the  promise  will  be  a  vaHd  consider- 
ation." 

§  lOB.  A  bilateral  agreement  may  be  valid  though  one  party 
may  avoid  the  agreement  or  avoid  performance  of 
his  own  promise. 

A  defence  ^ven  by  the  law  to  one  promisor  in  a  bilateral 
agreement  enabling  him  at  his  option  to  avoid  the  whole 
agreenioit  will  not  prevent  his  promise  from  being  sufBcient 
consideration  for  the  counter-promise.  This  principle  finds 
apphcation  m  several  classes  of  cases.  A  bilateral  agreement 
between  an  infant  sad  an  adiilt  though  voidable  by  the  infant 
is  binding  upon  the  adult.'*    So  a  promise  made  by  an  insane 


made,  if  tha«  is  no  obligation  to  re- 
odre  tike  money,  since  by  reusing  to 
Accept  ttie  money,  the  [Komiaor  of  the 
annuity  would  by  the  t«rmB  of  hia 
promise  escape  any  obligation  to  pay 
the  annuity  and  he  would  incur  no 
detriment  by  refuainB  to  receive  money 
to  which  he  was  not  preriously  entitled. 
Montpelier  Beminaiy  v.  Smith's  Es- 
tate, 6fi  Vt  382,  38  Atl.  66.  See  also 
Olnurtead  v.  Distilling  Co.,  77  Fed. 
26fi,  267 ;  Brown  p.  Brew,  99  Waah.  560, 
169  Pac.  992;  Wood  v.  Duff-Gordon, 
- 177  N.  Y.  App.  D.  624,  164  N.TTS. 
676.  Bo  an  order  given  to  seller's  s^ent 
which  by  its  terms  makn  the  obliga- 
tion of  the  seUer  to  fill  the  order  sub- 
ject to  the  seller's  approval,  is  a  mere 
offer  until  the  seller  has  given  bis  ap< 
[HX)val.  Cooper  Wagon  &  Buggy  Co. 
V.  Stedronaky  Bros.  Co.,  24  S.  Dak. 
381, 123  N.  W.  846;  Thomas  Mfg.  Co.  o. 
Lyons,  29  8.  Dak.  600,  137  N.  W.  340, 
and  see  mpra,  {  43.  These  principles 
aeem  to  have  been  lost  si^t  of  in 
Thomasv.  Thomas,  2  Q.B.  861.  There 
the  plaintiEF  in  return  for  a  promise  to 
convey  a  life  e8tat«  in  a  house,  agreed 


to  pay  a  portion  of  the  ground  rent  and 
keep  the  premises  in  repair  at  all  timee 
during  which  she  should  have  posses- 
sion. As  there  waa  no  promise  on  her 
part,  and  none  could  fairly  be  implied, 
that  she  should  take  possession  or  keep 
poBseesion,  it  waa  wholly  at  her  option 
whether  she  should  incur  any  detriment 
or  not.  Bemaining  out  of  possession 
was  no  legal  detriment  since  she  had  no 
right  of  possession  at  the  time  the 
agreement  was  made.  The  point  waa 
not  raised,  and  the  court  bdd  the 


"  See  »upni,  {  46.  But  a  promise  by 
the  seller  of  stock  to  repurchase  it  from 
the  buyer  for  what  the  latter  paid,  if  he 
at  any  time  became  dissatisfied,  is  sup- 
ported by  sufficient  consideration  if 
the  buyer  actually  purchases  the  stock. 
Hills  o.  Hopp,  (111.  1919),  122  N.  E. 
510,  thou^  a  bilateral  agreement  to 
buy  and  sell  which  the  buyer  had  a 
right  to  cancel  at  any  time  oould  be 
enforced  by  neith^. 

••  See  Mipro,  n.  89. 

"Holt  (..  Ward  Oarencieux,  2 
Strange,   937;  Warwick  n.   Bruo^  2 
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p«8on  (when  promises  made  by  such  a  person  are  voidable)," 
or  &  promise  of  one  who  has  been  induced  to  enter  into  a  bar- 
gain by  fraud,'*  or  a  promise  imenforceable  because  within  the 
Statute  of  Frauds  and  because  the  memoraadum  required 
by  the  Statute  is  signed  by  one  party  only,"  is  sufficient  to  sup- 
■ptai  a  counter-promise.  The  same  principle  is  involved  where 
one  promise  only  of  a  bilateral  ^reement  is  enforceable  because 


U.  A  a.  206;  Bnioe  t>.  Warwick,  6 
TiuDt  118;  Haimon  v.  Haimon,  51 
Fed.  &ep.  113;  Wright  t>.  Buchanan 
an.,  1919),  123  N.  E.  53;  Johnson  b. 
Bodbrell,  12  Ind.  76, 81;  Men  e.  BerTjr- 
m,  27  Iowa,  S34,  1  Am.  Rep.  309; 
Cuuwn  v.  AbfauiT,  1  A.  K.  Muah.  76, 
10  Am.  Deo.  709;  BTeckenridge  v. 
On&sby,  I  3.  J.  Marah.  236,  19  Am. 
Dec  71;  Latrobe  v.  Ddtrich,  114  Md. 
8, 22,  78  Atl.  983;  Thompson  v.  Hun- 
iltoii,  12  Pick.  425,  23  Am.  Dea.  619; 
Atwdl  IT.  Jenkins,  163  Mass.  362,  40 
K.  a  178,  28  L.  R.  A.  694,  47  Am.  St. 
Sep,  463;  Momigban  v.  Agricultural 
iBa.  Co,  63  Mich.  238,  243,  18  N.  W. 
797;  Hunt  v.  Peake,  6  Cowen,  475,  15 
Am.  Dec.  475;  Union  Central  life  Id- 
nnuioe  Co.  r.  Hilliard,  63  Ohio  St.  478, 
491, 59  N.  E.  230, 81  Am.  St.  Bep.  644; 
(yRourke  ■>.  John  Hancock  L.  Ins.  Co., 
33  R.  I.  457,  SO  Atl.  834,  57  L.  R.  A. 
490,  91  Am.  St.  Rep.  643. 

*'HBnitoa  B.  HarmoD,  61  Fed.  113; 
iSkav.  Benyhill,  27  Iowa,  634,  1  Am. 
Sep.  309;  Atw^  v.  Jnikins,  163  Mns. 
»3,  40  N.  E.  ITS,  28  L.  A.  A.  694,  47 
Am.  St.  It^.  463. 

■■  Ptympton  v.  Dtnin,  148  Mass.  623, 
^,20N.E.  180. 

"Alkn  V.  Betmett,  3  Taunt.  160; 
llomton  0.  EODpater,  6  Taunt.  786, 
789;  Ujrthoarp  t>.  Biyant,  2  Bfng. 
N.  C.  735;  Bbt^with  v.  Clark,  188  Fed. 
171, 110  C.  C.  A.  Wt;  Lee  p.  Vaughan 
fl*BdBtore,  101  Ark.  68, 141  9.  W.  496, 
37  L  a.  A.  CN.  9.)  S62;  Cavanaugh  v. 
Candman,  88  Cal.  643,  26  Pac.  615; 
KiBtoQ  e.  Montgomery,  90  Cal.  307,  27 
he.  2S(t  25  Am.  St.  Rep.  123;  Hodgea 


D.  Kowing,  68  Conn.  12,  18  AU.  979, 
7  L.  R.  A.  87;  Perkins  v.  HadaeU,  60 
ni.  216;  Shirley  t>.  Shiriey,  7  Blaokf. 
(Ind.)  462;  Burke  v.  Mead,  169  Ind. 
262,  64  N.  E.  880;  Knapp  v.  Beach,  62 
Ind.  App.  573,  101  N.  E.  37;  Schiefer 
V.  Whith&m,  146  la.  64,  67,  124  N.  W. 
763;  Engler  t>.  Garrett,  100  Md.  387,  69 
AU.  648;  Williams  v.  Robinson,  73  Me. 
186,  40  Am.  Hep.  362;  Old  Cobny 
R.  R.  Corp  c  Evans,  6  Gray,  26,  66 
Am.  Deo.  394;  Morin  v.  Martz,  13 
Minn.  191;  Ivory  v.  Murphy,  33  Mo. 
634;  Cunningham  v,  Williams,  43  Mo. 
App.  629;  Moore  o.  Thompeon,  93  Mo. 
App.  336,  348,  67  8.  W.  680;  Oartrdl 
■>.  Stafford,  12  Neb.  545,  11  N.  W.  732, 
41  Am.  Rep.  767;  Sabre  v.  Smith,  62 
N.  E.  663;  Clason  v.  Bailey,  14  Johns. 
484;  MeCrea  o.  Purmot,  16  Wend.  460, 
30  Am.  Dee.  103;  JusUcs  v.  I^ng,  42 
N.  Y.  493,  1  Am.  Rep.  676;  Maaon  n. 
Decker.  72  N.  Y.  595,  28  Am.  Rep. 
190;  Lord  s.  Cronin,  154  N.  Y.  172, 
47  N.  E.  1068;  Case  Tbreehibg  Machine 
Co.  «.  Smith,  IS  Or.  381,  IB  Pac.  641; 
Douglass  V.  Speara,  2  Nott.  &  McC. 
207,  10  Am.  Dee.  688;  Dyer  o.  Winaton, 
33  Tex.  Civ.  App.  412,  77  S.  W.  227, 
and  aee  infra,  i  586.  The  cases  of 
Houser  v.  Hobart,  23  Ida.  736,  127 
Pac.  997,  43  L.  R.  A.  (N.  a)  410,  and 
of  WDdnson  v.  Heavenrioh,  68  Mitdu 
674,  36  N.  W.  13»,  55  Am.  Rep.  708 
(see  alao  WiUebrsndt  o.  Sisters  of 
Mercy,  185  Mich.  366,  162  N.  W.  86), 
are  to  the  contrary,  but  in  view  of  the 
great  weight  of  opposing  auUiority, 
cannot   be   supported. 


(ibvGoOt^lc 


222  WILLIBTON  ON  CONTRACTS  §  105 

of  illegality,"  In  most  of  these  eases  the  right  of  the  privi- 
leged party  is  to  avoid  the  whole  agreement,  restoring  the 
original  status  of  both  parties,  but  in  case  of  infancy,  and  some- 
times in  other  cases  the  privil^ed  party  may  avoid  perform- 
ance of  his  own  promise  though  keeping  the  benefit  of  the 
performance  of  the  other  party. 

The  rule  exempUfied  by  these  cases  must  be  r^arded  as 
an  exception  to  the  general  principles  of  consideration.  This 
may  readily  be  seen  by  supposing  that  the  terms  of  a  voidable 
obligation  such  as  the  law  imposes  on  promisors  of  the  classes 
just  enumerated,  be  put  in  words  and  then  made  as  a  inromifle 
by  an  adult  under  no  disability.  It  will  be  obvious  that  the 
promise  is  insufficient  to  support  a  counter-promise.  Whether 
the  infant's  promise  be  translated  as  meaning— I  promise  to 
perform  if  I  choose,  or  I  promise  to  perform  if  I  conclude  to 
ratify,  or  I  promise  to  perform  unless  I  choose  to  avoid  the 
whole  agreement  on  both  aides,  in  any  event  it  is  clear  that 
the  promise  is  illusory  since  its  performance  is  by  its  very 
terms  at  the  option  of  the  promisor,  and  he  can  exerdse  this 
option  without  depriving  himself  of  anything  to  which  he 
was  entitled  before  the  formation  of  the  agreement.  The 
same  line  of  argument  is  applicable  to  any  voidable  or  unen- 
forceable promise.  That  a  promise  which  in  terms  reserves 
the  option  of  performance  to  the  promisor  is  insufficient  to 
support  a  coimter-promise  is  well  settled.**  And  the  promise 
is  no  more  effectual  because  the  condition  contained  in  it  is 
in  the  form  a  condition  subsequent  rather  than  a  condition 
precedent.  As  has  been  seen  an  agreement  which  one  party 
reserves  the  right  to  cancel  at  his  pleasure,  cannot  create  a 
contract." 

"  See  infra,  SS  1630,  1631.  194  Fed.  324,  114  C.  C.  A.  284;  Vogel 

"  Roberts  v.  Smith,  4  H.  &  N.  31fi;  v.  Pekoe,  157  lU.  339,  42  N.  E.  386,  30 

Montreal    Qaa    Comp&ny    v.    Vaaey,  L.  R.  A.  491;  Lydick  v.  Baltimore  & 

[19001  A.  C.  595;  O^daad  Motor  Car  Ohio  R.  Co.,  17  W.  Va.  427. 

Co.  V.  Indiana  Automobile  Co.,  201  "  Velie  Motor  Car  Co.  c.  Kopmeier 

Fed.  499,    121   C.   C.  A.  319;  Velie  Motor  Co.,  194  Fed.  324,  114  C.  C.  A. 

MotorCarCo.il.  Kopmeier  Motor  Co.,  284.    See  supro,  j  46. 
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i  106.  An  insufficient  bilateral  agreement  may  sometimes  by 
performance  on  one  side  become  a  valid  unilateral 
contract. 

Ab  is  shown  elsewhere  '  each  promise  in  a  bilateral  contract 
must  be  sufficient  conraderation  for  the  other,  or  both  promises 
are  invalid.  Accordingly  if  either  promise  is  too  indefinite 
for  enforcement,  or  if  either  promise  for  any  reason  is  in- 
sufficient consideration,  both  promises  fail.  But  a  promise 
that  was  originally  too  indefinite,  may  by  performance  become 
definite  and  as  the  other  party  to  l^e  bargain  must  be  re- 
garded as  continuously  assenting  to  receive  such  performuice 
in  return  for  his  own  promise,  a  valid  unilateral  contract 
arises  on  receipt  of  such  performance.*  So  a  bilateral  agree- 
ment illegal  in  the  inception,  because  it  was  made  on  Sunday, 
may  by  performance  on  one  dde  on  Monday  become  a  valid 
onilateral  contract.'  So  if  the  promise  on  one  side  of  a  bilateral 
agreement  is  invalid  as  consideration  because  it  promises 
nothing  detrimental  to  the  promisor  or  beneficial  to  the 
promisee,  though  both  promises  are  consequently  invalid,  yet 
if  performance  is  made  of  the  coimter-promiae  and  that  per- 
formance was  something  detrimental  to  Ihe  promisor  or  bene- 
ficial to  the  promisee,  the  promise  which  was  itself  insufficient 
as  consideration,  thereupon  becomes  binding,  since  sufficient 
ctMisideration  has  now  been  received  for  it,  and  it  is  no 
IfHiger  necessary  that  the  promise  which  was  insufficient 
as  consideralion,  should  serve  as  such.  This  is  because 
only  promises  need  consideration.  Transfers,  or  other  actual 
p»formances  may  be  made  without  consideration.  Unilateral 
e(Hitract8  must  be  supported  by  consideration  only  on  one 
aide.  So  La  the  case  supposed,  the  performance  which  has 
been  rendered  needs  no  consideration  though  the  promise 
to  ^ve  it  originally  did.  Since  the  performance  has  been 
raudered  under  no  mistake  of  fact,  it  cannot  be  recovered 
back,  and  being  received  as  the  consideration  for  a  promise, 
that  promise  now  becomes  bindii^.  It  certainly  cannot  he 
in  the  mouth  of  the  promisor  to  say  that  since  the  promise, 
which  he  has  made  is  of  such  slight  value  he  will  not  perform 

■  S»pn,  n03.  *  See  it^ra,  H  1704,  1707. 

*8(eni|ra,  {49> 
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it  at  all  though  he  has  been  paid  for  doii^  so.*  So  while  a 
promise  void  for  incapacity  of  the  promisor  ■will  not  support 
a  counter-promise,  if  the  void  promise  is  actually  performed, 
the  performance  may  become  sufficient  consideration  to  sup- 
port the  counter-promke.'  And  other  instances  may  be  found 
where  a  bilateral  agreement  orif^nally  unenforceable  gives  rise, 
when  performed  on  one  side,  to  a  binding  unilat^^  contract.' 


§  107.  Written  as  well  as  oral  promises  need  consideration. 

It  was  suggested  in  several  cases  in  the  latter  part  of  the 
e^teenth  century  that  the  requirement  of  consideration  was 
for  the  sake  of  evidence  only,  and  that  therefore  written  con- 
tracta  needed  no  consideration/  This  notion,  however,  was 
promptly  overthrown  by  the  House  of  Lords  which  held  that 
"if  contracts  be  merely  written  and  not  specialties  they  are 
p^ot  and  a  consideration  must  be  proved;"  *  and  except  as 
a  consequence  of  statutes,  it  is  everywhere  law  that  the  same 
rules  of  consideration  apply  to  written  as  well  as  to  oral  con- 
tracts.* 

In  some  States  which  have  by  statute  changed  the  rules 
of  the  common  law  in  regard  to  sealed  instruments,  written 


*  In  Ward  t>.  Goodrich,  34  Col.  369, 
82  Pm.  701,  2  L.  R.  A.  (N.  SO  201, 114 
Am.  St.  Rep.  167,  the  court  said: 
"white  it  is  settled  that  the  promuing 
to  do,  or  the  doing  of  that  which  the 
promisor  JB  alj'eady  legally  bound  to  do, 
doea  not  as  a  rule  constitute  considera- 
tion for  a  reciprocal  promise,  or  sup- 
port a  redpiocal  undertaking  given 
by  the  promisee,  it  by  no  means  fol- 
lows that  such  promise  may  not  be  en- 
forced against  such  promisor  by  the 
promisee,  altiiough  ita  enforcement 
compels  the  performance  of  that  which 
was  already  a  legal  obligation." 

*  YerkM  k.  Richards,  170  Pa.  346, 
32  AtL  1069;  Bowker  v.  Harris,  30  Vt. 
424. 

*  Detroit  R.  Co.  v.  Forbes,  30  Mich. 
165. 

I  Hub  suggestion  was  first  made  by 
Lord    Mansfield    in    Pillans   v.    Van 


MioTOp,  3  Butt.  1663.  Lord  Mansfield 
WHS  trained  in  the  Civil  Iaw;  and  the 
Common  Iaw  doctrine  of  Considera- 
tion waa  evidently  distasteful  to  him. 
This  is  shown  not  simply  by  his  sug- 
gestion in  regard  to  written  contracts 
but  by  his  support  of  the  doctrine  of 
moral  consideration.  The  suggestion 
in  KUans  d.  Van  Mierop  was  followed 
in  Williamson  o.  Losh,  Chitty  on  Bills 
(9th  ed.),  75  n.  LangdeU  Caa.  Cont. 
186. 

*  Rann  v.  Hu^iee,  7  T.  R.  350,  n. 
(a).  See  also  Brown  v.  Adams,  1  Stew. 
(Ala.)  51,  18  Am.  Dec.  36;  Cook  v. 
Brsdley,  7  Conn.  67,  18  Am.  Dec.  79; 
Thacher  o.  Dinsmore,  5  Mass.  299,  4 
Am.  Dec.  61;  People  v.  Shall,  9  Cow. 
778;  Clark  v.  Small,  6  Yerg.  418;  Bev- 
erleys  p.  Holmes,  4  Munf .  95. 

*See  cases  in  this  chapter,  posnm. 
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contracts  have  been  partially  elevated  to  the  position  of 
qtecialty  agreements.*" 

{ 106.  The  promises  in  negotiable  paper  require  considera- 
tion between  a  promisor  and  his  immediate  prom- 
isee. 

The  rule  of  the  common  law  was  well  settled  prior  to  the 
enactauent  of  the  N^otiable  Instrumoits  Law  in  accordance 
with  the  statement  at  the  head  of  this  section,  so  that  a  drawer 
or  maker  was  not  liable  to  the  payee  if  he  proved  that  the 
instrument  was  given  without  consideration;"  *'  nor  was  an 
indoreer  liable  to  his  immediate  indorsee; ''  nor  either  drawer, 
maker  or  indoreer  even  to  a  remote  holder  who  was  neither 
himself  a  holder  fat  value,  nor  a  successor  to  the  rights  of 
Buch  a  holder."  But  the  promise  of  an  acceptor  of  a  bill 
even  though  made  subsequent  to  the  plaintiff's  acquisition 
of  the  instrument  is  r^arded  as  supported  by  the  considera- 
tion recaved  by  the  drawer.'*  The  Negotiable  Instruments 
Iaw  "  was  doubtless  intended  to  codify  the  common  law  on 
the  subject,  and  in  the  main  unquestionably  does  so.  There 
are,  however,  distinctions  both  at  common  law  and  under 
the  statute  between  negotiable  paper  and  ordinary  simple 
writtoi  contracts  with  reference  to  consideration  even  as 
between  immediate  piurties.    In  the  first  place  "every  negoti- 

"  See  u(/ra,  {  21S.  note  is  Hanoan  v.  Hannan's  Est.,  167 

"  HoDJday  tr.  Atkinaon,  5  B.  A  C.  la.  106,  149  N.  W.  72. 

501,  ■.  c,  8  Dowl.  A  R.  163;  Abbott ».  '•  Hoopes  o.  NorthMm  Nat.  Bank, 

Hendricks,  1  M.  ft  Q.  791;  Simpaon  102  Fed.  448,  460,  42  C.  C.  A.  436; 

Oatattitj  College  v.  Tuttle,  71  Iowa,  flatt  v.  Snipes,  43  Ark.  21;  Peale  n. 

m,  33  N.  W.  74;  Loudermilk  v.  Loo-  Addicks,  174 1^.  543,  34  AU.  201 ;  Bank 

dvmilk,  S3  Ga.  443,  21   S.  E.  77;  of  the  Ohio  VaUey  v.  Lockwood,  13 

Hider  *.  Coi^  14  Ind.  App.  299,  ^  W.  Va.  392,  425,  31  Am.  Rep.  768. 

N.  E  946,  S6  Am.  St.  Rep.  304;  Kldn  ■*  Rubs  Lumber,  et«.,  Co.  v.  Mtucup- 

I.  KegtK,   17   Mo.   326;  Clement  ■>.  iabe  Land,  etc.,  Co.,  120  Cal.  521,  52 

HqipHd,  16  Pa.  St.  111.    Many  de-  Poc.  995,  65  Am.  St.  Rep.  186;  Skinner 

daioiiB  faiddisB  the  gift  of  the  maker's  c.  Raynor,  95  Iowa,  536,  64  N.  W.  601; 

own  check  or  note  ineffectual  are  col-  Hale  v.  Aldaffcx,  6  Kan.  App.  40,  47 

kdcd  in  27  L.  R.  A.  (N.  8.)  308.    A  Pao.  320,  S2  Pac.  194. 

taatnxy    deoskm    irtta«    the    court  '*  Spuigin  v.  McPheetera,  42  Ind. 

fiikd  to  obeerre  the  dietinction  bo-  527;  National  Park  Bank  ■>.  Saitta,  127 

tveen  an  attempted  gift  of  the  donor's  N.  Y.  App.  Div.  624,  111  N.  Y.  Supp. 

on  note  aod  a  gift  of  a  third  person's  927. 

»  Sees.  24^23.    See  inifra,  i  1146. 
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able  instrument  is  deemed  jtrima  fade  to  have  been  issued  for  a 
valuable  consideration;  and  every  person  whose  signature 
appears  thereon  to  have  become  a  party  thereto  for  value,"  " 
though  when  evidence  is  introduced  tending  to  show  that 
no  consideration  was  given  some  courts  hold  that  the  ultimate 
burden  of  establishing  its  existence  is  upon  the  holder. "  Further, 
though  any  consideration  sufficient  to  support  a  simple  con- 
tract is  also  sufficient  for  a  promise  on  a  negotiable  instrument, " 
some  things  are  sufficient  to  support  a  promise  on  n^otiable 
paper  which  are  not  sufficient  consideration  for  other  promises. 
Thus  an  ordinary  oral  or  written  promise  to  pay  an  antece- 
dent debt  does  not  create  a  new  obhgation;  "  but  a  negotiable 
instrument  is  tmquestionably  sufficiently  supported  by  an 
agreement  to  receive  it  in  discharge  of  an  antecedent  debt.*" 

Whether  an  instrum^it,  or  a  signature  on  an  instrument, 
given  to  secure  a  prior  debt  of  a  third  party  is  binding  if 
the  creditor  makes  no  agreement  to  extend  or  dischiu-ge  the 
indebtedness  or  to  forbou-  action  upon  it  is  not  clear  from 
the  words  of  the  statute."  If  under  the  statute  such  a 
instrument  or  ^gnature  is  binding,  the  law  to  that  extent 
has  been  changed;  for  prior  to  the  enactment  of  the  statute 
it  was  clear  that  after  a  negotiable  instrument  had  been  de- 
livered for  sufficient  consideration,   one  who  subsequently 

••  N.  1.  L.,  Sec.  24,  inftw,  £  1146;  Car-  Morrison,  85  Wash.  182,  147  Pac.  878; 

ter  0.  Butler,  264  Mo.  306,  174  S.  and  under  Sees.  24  and  28  of  the  Ne- 

W.  399;   First  Nat.   Bank  v.  Stallo,  gotiable   InBtruments  Law  it  seema 

160  N.  Y.  App.  DiT.  702,  146  N.  Y.  clear  Uiat  whatever  the  law  may  have 

Sui^.  747;  Murphy  v.  Skinner'a  E»-  been  previously,  the  burden  is  now 

tate,  160  Wis.  654,  162  N.  W.  172.  thrown  upon  the  defendant  not  only  of 

"  Lombard  v.  Byrne,  194  Mbsb.  236,  introducing  some  evidence  of  lack  of 

238,  80  N.  E.  489;  Connors  Bros.  v.  consideration,  but  of  ultimately  es- 

SuUivan,  220  Mass.  600, 108  N.  E.  603;  tablishins  such  lack  by  a  preponder> 

Abrahamson  v.  Steele,  176  N.  Y.  App.  ance  of  evidence.    See  tnjTO,  {  1146. 

D.  865,  163  N.  Y.  S.  827;  Ginn  v.  "  N.  I.  L.,  Sec.  25,  ivSra,  \  1146. 

Dolan,  81  Ohio  St.  121,  90  N.  E.  141,  "  Though  doubtless  fonnerly  it  did. 

136  Am.  St.  Rep.  761;  First  Nat.  Bank  See  infTo,  {  143. 

0.  Paff,  240  Pa.  513,  87  Atl.  841.    In  "N.  I.  L.  Sec.  26,  wf/ra,   {  U46; 

these  cases  the  Negotiable  Instruments  Wallabout  Bank  o.  Peyton,  123  N.  Y. 

Iaw  was  not  cited.    There  are,  how-  App.  Div.  727,  lOS  N.  Y.  42;  vr^ro, 

ever,  contrary  decisions.    In  re  Chis-  {  1923. 

more's  Est.,  175  Iowa,  496,  496,   157  "  See  /n  ra  Thompson,  165  Cal.  200, 

N.  W.  139;  Finer  v.  Britt&in,  166  N.  131  Pac.  1046,  also  irtjTa,  S  1146,  for  a 

C.  401,  81  S.  E.  402;  State  Bank  v.  discussion  of  the  point. 
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signed  was  not  liable  mthout  new  consideration; "  unless  it 
■was  part  of  the  agreement,  made  when  the  original  considera- 
tion was  ^ven,  that  he  should  so  sign.  Another  possible 
distinction  from  ordinary  simple  contracts  should  be  observed. 
'Whatever  may  be  t^e  rule  in  regard  to  such  contracts  as  to 
the  person  &om  whom  consideration  must  move,  there  is 
no  doubt  that  an  obligation  upon  a  negotiable  instrument 
may  be  supported  by  consideration  received  by  the  obligor 
from  some  one  other  than  the  obligee,"  as  well  as  by  considera- 
tion furnished  to  some  one  other  than  the  obligOT." 

It  has  sometimes  been  supposed  that  the  modem  doctrine 
ccmceming  the  requirement  of  consideration  for  n^otiable 
paper  between  immediate  parties  is  an  innovation  and  that 
formerly  a  bill  or  note,  like  a  covenant  under  seal,  needed  no 
consideration  even  between  immediate  parties.*'  It  is  clear, 
however,  though  the  question  may  not  have  arisen  with  suffi- 
<aeDt  frequency  before  the  nineteenth  century  to  establish  the 
law  beyond  dispute,  the  modem  rule  of  law  is  no  novelty.  It 
was  stated  in  1722,  in  words  that  might  be  repeated  to-day.'* 


oSaraee  t>.  Fust  Nat.  Bank,  112 
Ab.  SOS,  20  So.  398;  Tenney  v.  Prince, 
4  Hck.  385,  16  Am.  Dec.  347;  Weat 
Coast  Co.  V.  Bradley,  III  Minn.  343, 
127  N.  W.  6;  Howard  v.  Jones,  13  Mo. 
App.  606;  Bank  of  CturoUton  v.  I^t- 
ting,  37  Okla.  8, 130  Pac.  144,  44  L.  R. 
A.  (N.  S.)  4S1;  Ryan  ».  McKerral,  15 
Ont.Rep.460.  See  also  Crofts  v.  Beale, 
11  C.  B.  172. 

»  See  infra,  i  114. 

"Bndgea  if.  Vann,  SS  Kan.  98,  127 
Pac.  604;  Seager  v.  Drayton,  217  Mass. 
571,  106  N.  E.  461.  This  ia  true  of  or- 
dinary aim^  oontrects  ae  well  as  nego- 
tiaUe  inatnunenta.  Underwood  v. 
Iiorelace,  61  Ala.  156;  Mulcrone  v. 
American  Lumber  Co.,  S5  Mich.  622, 22 
N.W.67.    See  infra,  iim. 

**  Blackstone  makn  a  statement  in 
2  Comm.  446,  which  is  hard  to  inter- 
ptfA  as  having  any  other  meaning,  and 
largely  on  the  strength  of  this  Profee- 
BOr  Amea  believed  that  the  requirement 
<rf    consideration    was   a    modem   in- 


novation.     2Ca8.    Bills   and    Notes, 
876. 

■*  Brown  v.  Marah,  Qilbert'a  Eq. 
Rep.  164,  two  judges  there  were  of  the 
opinion  that  the  consideration  of  a 
note  "was  not  enquirable  no  more  than 
the  consideration  of  a  bond."  "Tlie 
other  two  Judges  thought  there  was  a 
great  Difference  between  a  Note  and  a 
Bond,  notwithstanding  the  Statute  lof 
Anne  which  declared  promissory  notes 
nc^tiable  like  bills  of  exchange);  for  in 
the  Cose  of  a  Bond,  where  there  were 
Solemnities  of  contracting,  viz.  the 
Sealing  and  Delivery,  if  there  was  no 
Consideration,  yet  if  there  was  no 
Fraud  in  obtaining  the  Bond,  the 
Money  was  a  Gift  in  I^w  to  the  Obli- 
gee; but  the  Note  was  no  more  than  a 
Simple  Contract,  and  notwithstanding 
the  Statute  says,  that  the  Money  shall 
be  due  and  payable  by  Virtue  of  the 
Note,  that  only  makes  the  Note  itself 
Evidence  of  the  Consideration,  which 
it  was  not  before  the  Statute."     The 
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§  109.  Agreements  under  seal  need  no  consideration. 

At  Common  Law  a  sealed  promise  or  covenant  was  binding 
by  its  own  force."  It  is  often  said  that  such  instruments 
are  "presumed"  to  have  consideration,  or  "import"  considera- 
tion. This  mode  of  statement,  though  antedating  Lord  Coke's 
time,^  is  absurd  historically,  since  sealed  instruments  were 
binding  centuries  before  the  development  of  simple  con- 
tracts and  the  law  of  consideration.**  Such  expressions  have 
led  to  confusion  by  inducing  the  supposition  that  a  seal  was 
but  presumptive  evidence  of  consideration  and  that  other 
evidence  might  be  admitted  to  show  that  no  consideration 
in  fact  existed;  *"  wh^'eas  a  sealed  promise  to  nuike  a  gift 
for  no  consideration  whatever  is  binding.'*     The  diai^es 


facte  of  the  ca«  it  is  true  piesented  a 
question  of  failure,  not  lack  of,  coDsid- 
deration,  but  the  comparison  with  a 
bond  indicates  that  t^e  judges  were 
not  confining  their  obaervationa  to  & 
case  of  failure  ae  diatinguiahed  from 
laclc  of  oonsidraation.  The  reparter's 
uot«  (page  156)  makes  this  more  evi- 
dent. The  reporter  says  in  support  of 
the  argument  that  the  defence  was 
good:  "If  not,  A,  might  recova" 
against  B.,  where  there  was  no  debt; 
and  certainly  the  Statute  did  not  de- 
sign that  a  Man  should  Teoover,  where 
there  was  no  Debt  at  all;  for  the  Stat- 
ute only  makes  Promissory  Notes,  as 
Bills  of  Ejxcbange;  and  though  the 
Acceptor  and  Indoraer  were  bound  to 
pay  those  Bills,  whether  they  had  re- 
ceived any  Consideration  or  not,  be- 
cause the  Acceptor  acc^ts  it  for  the 
Honour  of  the  Drawer,  and  the  In- 
dorsor  negotiates  it;  yet  the  Drawer 
of  the  Bill  waa  not  obliged  to  pay  it  to 
the  Peison,  in  whoee  Behalf  the  Bill 
was  drawn,  unleea  he  had  paid  him  a 
Consideration;  but  the  owning  a  Value 
received,  was  Evidence  prima  fade, 
that  a  Consideration  was  ptud  to  the 
Drawer  of  the  BiU." 

"  See  ij^fra,  i  217. 

**  In  Kiarington  v.  Strotton,  1  Plow. 


•298,  •  309,  Bromley,  . 
"Every  deed  imports  in  itself  a  con- 
sideration, vie:  the  will  of  him  who 
made  it,  and  therdore  where  the  agree- 
ment is  by  deed  it  shall  nevN  be  called 
Anudwnjmetum."  andseeir^ra,  J  217. 

"In  an  anonymous  case,  Bellewe, 
111  (138fi),  it  was  said:  "In  debt  on 
contract  the  plaintiff  shall  show  in  his 
count  for  what  cause  the  defendant 
became  the  debtor.  Otherwise  in  debt 
on  obligation,  for  the  obligation  is  con- 
tract in  itself."  Also  reported  in  Bel- 
ewe,  32;  Fiti.  Ab.  Annuttie,  pi.  54. 

**  This  is  best  shown  in  the  statutes 
refwred  to,  ii^ra,  {  218. 

"  In  Krell  v.  Codman,  154  Mass.  45^ 
28  N.  E.  578,  14  L.  R.  A,  860,  26  Am. 
St.  R^.  260,  a  voluntary  covenant  to 
pay  the  plaintiffs  twenty-five  hundred 
pounds,  six  months  from  the  covenan- 
tor's death,  was  enforced.  Such  a 
covenant  creates  an  immediate  indebt- 
edness which  could  be  proved  in  bank- 
niptcy  against  the  covenantor  if  be  had 
become  bankrupt  before  his  deaUi. 
Ex  ■parte  Tindal,  8  Bing.  402.  Otho- 
oases  where  sealed  covenants  have 
been  held  binding  without  considera- 
tion are— SiTcIl  u.  Hogan,  119  Ga.  167, 
46  S.  E.  67;  Adams  v.  Peabody  Goad 
Co.,  230  111.  46S,  82  N.  E.  645;  Flet- 
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that  have  been  made  by  statute  in  the  nature  and  effect  of 
sealed  instruments  are  elsewhere  considered.'*  Courts  of 
equity  though  they  recognize  the  vaUdity  of  a  contract  imder 
seal  without  consideration,  generally  deny  relief  to  a  mere 
volunteer;  '*  but  make  some  ^ceptions  to  their  denial.'* 


S 110.  Good  consideration  and  valuable  consideration. 

Consideration  not  infrequently  becomes  important  in  ex- 
ecuted transfers  of  property,  especially  in  the  law  of  fraudu- 
lent conveyances;  and  in  such  transfers  cotu^  of  equity 
have  rect^nized  as  a  vital  element  in  sustaining  a  contested 
eonv^ance,  not  only  a  valuable  consideration,  but  also  what 
has  been  ctdled  a  good  or  meritorious  consideration;  that  is, 
affection  based  on  kindred  by  blood  or  marriage.  Such  reason- 
nig  has  no  place  in  ihe  law  of  executory  contracts.  What  is 
described  as  good  or  meritorious  considra^tion  will  not  support 
a  promise.  It  is  in  fact  nothing  more  than  motive  or  moral 
obligation." 

Marriage  is  regarded  by  the  law  as  a  valuable  consideration 
and  marri^e  or  promise  of  marriage  is  sufficient  consddera- 
tion  for  a  promise." 


dKT  V.  Fletcher,  191  Mass.  211,  77 
N.  E.  758;  McMOI&n  r.  Ames,  33  Mum. 
257,  22  N.  W.  612;  Hale  v.  Dresaen,  73 
Minn.  277,  76  N.  W.  31;  AUer  o.  Mer, 
40  K.  J.  L.  446;  Wain  v.  Wain.  68 
N.  J.  L.  640,  34  Atl.  1068;  Wester  v. 
Bulej,  lis  N.  C.  193,  24  S.  £.  9;  Miles 
*.  Hemenw»y,  69  Ore.  318,  117  Pac. 
273;  Erans  v.  Dravo,  24  Pa.  62,  62 
Am.  Dec.  359;  Clymer  v.  Graff,  220 
Pa.  580,  69  Atl.  1119;  Moora  v.  Na- 
tkHud  Surety  Co.,  47  Waah.  488,  92 
Pm.  280;  Waltennan  v.  Village  of 
Nonrelk,  145  Wis.  663, 130  N.  W.  479. 

"Btxit^To,  {218. 

"Seeutfni,  1217,  od  Jin. 

"See  Pound,  "Conaideration  in 
Eqaity,"  13  lU.  L.  Rev.  436. 

"  See  wfra,  i|  147-149.  In  Cono- 
nfa  Adm'r  ■>.  Brown's  Ex're,  49 
S.  J.  Eq.  156,  23  AU.  607,  the  court 
■TtwinH  a  protaianry  note  {pven  to  a 


daughter  without  Wuable  conflider»- 
tion  for  the  purpooe  of  equ&Uiing  dis- 
tribution of  the  maker's  estate,  by 
treating  the  note  as  a  sealed  note  in 
view  of  the  words  "witnesa  my  hand 
and  seal"  contained  in  the  aote,  though 
in  fact  there  was  no  seal.  This  ease, 
however,  depends  on  the  jurisdiction 
of  a  court  of  equity  to  make  a  tnms- 
action  conform  to  the  real  intent  of  the 
parties;  and  the  only  importance  of  the 
"good"  consideration  afforded  by  the 
payee  b^g  the  maker's  daughter  was 
to  obviate  the  rule  generally  applied 
by  Courta  of  Equity  (see  infra,  {  217, 
ad  fin.)  that  an  imperfect  ^t  will  not 
be  aided. 

■*  The  commonest  illustmtion  of  this 
is  found  in  mutual  promises  to  marry 
which  have  always  be«i  held  to  con- 
stitute a  good  contnust,  since  the  case 
of  Harrison  e.  Cage,  6  Mod.  411. 
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The  questirai  most  comnumly  aiisee,  not  in  ihe  law  of  ctm.~ 
tracts,  but  in  tiie  law  of  conveyances  fraudulent  as  againat 
creditors;  and  here  it  is  held  also  that  marriage  is  a  valuable 
consideration,  and  a  reasonable  marriage  settlement  made 
or  promised  in  writing  (to  comply  with  the  Statute  of  Frauds) 
can  not  be  attacked  by  the  settlor's  creditors."  But  whether 
the  question  concerns  an  ^ecutory  craitract  or  a  conveyance, 
the  marriage  or  promise  of  marriage  must  have  been  contem- 
poraneous or  subsequent  to  tiie  promise  or  conveyance  for 
which  consideration  is  sought  and  must  have  been  given  as 
consideration.  A  previous  marriage  is  of  no  more  validity  than 
any  other  past  consideration.** 

§  111.  Consideration  distinguished  from  motive. 

Though  desire  to  obtain  the  ccnisideration  for  a  promise 
may  be  and  ordinarily  is,  the  motive  inducing  the  promisor 
to  enter  into  a  continct,  yet  this  is  not  essential  nor,  on  the 
other  hand,  can  any  motive  serve  in  itself  as  con^deration.^ 
'  Thus,  A  may  be  moved  by  friendship  to  agree  to  sell  his  horse 
to  B  for  one  hundred  dollars.  If  there  is  an  actual  agreement 
to  make  the  exchange  of  the  horse  for  money,  there  will  be 
a  contract  though  A's  motive  for  entering  into  the  transac- 
tion was  friendship.^  On  the  other  hand,  if  there  be  no  legal 
condderation,  no  motive,  such  as  love  and  respect,  or  affection 

OtJker   illuBtrBtioDa   are   of    promises  Allen,  5  Allen,  454,  81  Am.  Deo.  76S; 

made  by  a  tiurd  party  to  either  the  J.  P.  Leininger  Lumber  Co.  v.  Dewey, 

proopecUve  husband  or  wife  of  prop-  86  Neb.  659,  126  N.  W.  87;  De  Himt- 

erty  in  conaider&tjon  of  the  marriage,  polia  v.  Rdlly,  168  N.  Y.  585,  60  N.  E. 

ShftdweU  0.  ShadweU,  9  C.  B.  (N.  S.)  1110;  Oay  d.  Walter,  79  Va.  92.    Cf. 

15fl;Skeeteii.  SUberberg,llT.  L.Rep.  Miles  e.  Monroe,  96   Aric  631,  132 

491;  Wright  i>.  Wright,  114  Iowa,  748,  S.  W.  643. 

87N.W.  709,  56L.R.  A.  261;  Arnold  "Be  Holland,    [1902]   2  Ch.   360; 

i'.E8tiB,92N.C.  162;LeibcDobriiter,  Dwhon  d.  Wood,  148  Maw.  132,  19 

111  N.  Y.  Supp.  650,  60  N.  Y.  Misc.  N.E.  1, 1  L.  K.  A.  518;  BorBtn.  Corey, 

866.  15N.Y.505.  See  also  Mooi«  v.  Green, 

"  See  Peachey  on  Marriage  SetUe-  145  Fed.  472,  76  C.  C.  A.  242. 
menta,  62;  Prewit  v.  Wilson,  103  U.  S.  "  "Motive  is  not  the  same  thing  with 

22,  2S  L.  Ed.  360;  Nance  t>.  Nance,  84  coneideration."     Thonuis  v.  Thomas,  ■ 

Ala.375,  4So.  699;Coheai>.  Kaox,90  2  Q.  B.  851.    See  also  PhUpot  p.  Gmn- 

CaI.2a«,27Pac.215,  13L.  a.  A.711;  inger,  14  Wall.  570,  20  L.  Ed.  743. 
Tolman  v.  Ward,  86  Me.  303,  29  Atl.  ■>  See  Puterbaugh  v.  Puterbaugh,  131 

1081,  41  Am.  St.  Eep.  556;  Smith  v.  Ind.  288,  30  N.  E.  519, 15  L.  R.  A.  341. 
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ftff  another  *'  or  a  desire  to  do  Justice,**  or  fear  of  trouble," 
at  a  desire  to  equalize  the  shares  in  an  estate,**  or  to  provide 
fcff  a  child,**"  <^  r^ret  for  having  advised  an  unfortunate 
iDTestment,**^  will  support  a  pr<miise.  This  is  a  distinction 
between  the  consideration  of  the  Conunon  Law  and  the  causa 
of  the  Roman  Law.  Consideration  is  a  present  exchange 
for  a  promise.  Causa  is  some  adequate  reason  for  making 
a  promise,  and  may  be  either  a  present  exchange  or  an  exist- 
ing state  of  facts.*"  As  the  Civil  Law  is  in  force  in  Louisiana, 
the  requirement  of  consideraticm  does  not  ^■gk  obtain.** 

§  112.  Consideration  distinguished  from  condition. 

As  has  been  seen  *'  an  offer  is  a  conditional  promise;  that 
ie,  a  promise  to  take  effect  only  if  the  exchange  demanded 
for  it  is  given.  But  the  proEoise  in  an  offer  may  be  subject 
to  other  conditions  than  the  giving  of  the  requested  considerar 
^oa.  Thus,  an  offer  to  insure  property  in  exchange  for  a 
premium  is  a  promise  to  pay  insurance  mon^  in  case  the 
building  insured  is  destroyed  if  a  premium  is  paid.  A  condi- 
tional promise  may  be  sufficient  consideration,  and  "when  a 
mui  acts  in  consideration  of  a  conditional  promise,  if  he  gets 
the  promise  he  gets  all  that  he  is  entitled  to  by  his  act,  and 
if)  as  events  turn  out,  the  condition  is  not  satisfied,  and  the 
pnnmse  calls  for  no  performance,  there  is  no  failure  of  con- 
sideration." *• 

"SdmeU  p.   Nell,   17  Ind.  29,  79  "Ia.  Civ.  Code,  Art.  1896.     "By 

Am.  Dec.  453;  Duttera  e.  Babylon,  83  the    cause    of    the    contisct  ...  is 

Ud.  £36,  35  Atl.  64;  Fischer  v.  Union  meant  the  oonsidemtioD  or  motive  for 

Trwt  Co.,  138  Mich.  612,  101  N.  W.  making  it."     A  promise  to  the  ored- 

85^  98  L.  B.  A.  987.  itor  of  another  to  pay  the  debt  ie  held 

"'nnmpeon  v.  Hudgiiu,  116  Ala.  to  require  no  other  cause  or  conBidera- 

%,  22  So.  632.  tion  than  the  enstence  of  the  debt. 

"Vehou  V.  Vehon,  70  HI.  App.  40;  New  Orleans,  etc.,  R.  Co.  v.  Chapman, 

Htwfaintiey  v.  Caasia,  63  N.  J.  L.  412,  8  I^  Ann.  97. 


*SAti676. 

•Supra,  S25. 

**Fuidi  V.  Stone,  14  Pick.  198,  25 

"  Holmes,  J,  in  Gutlon  v.  Marcus, 

Am.  Dec.  378. 

165  Mass.  336,  336,  43  N.  E.  125. 

*«Omnd  ■>.  Manning,  125  Mich. 

So  it  was  held  in  Ehlen  o.  Selden,  99 

71,  83  N,  W.  1038. 

Md.  699,  69  Atl.  120,  that  where  an 

•*  Martin's  Estate,  131  Pa.  St.  638, 

agreement  was  made  by  which  the 

B  Atl.  987. 

idaintiS  was  to  hcdd  himself  in  readi- 

•S-pn.,14. 

MBB  to  lend  the  defendant  money  on 
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It  is  of  course  as  posdble  to  make  a  gratuitous  conditional 
promise  as  a  gratuitous  absolute  promise,  but  the  wording 
of  a  gratuitous  conditional  promise,  is  such  that  it  may  often 
easily  be  confused  with  an  offer.  Thus,  if  A  promises  to  pay 
$5000  if  B's  house  is  burned  down  within  a  year,  he  has  made 
a  gratuitous  conditional  promise,  and  if  B  should  bum  ihe 
house  or  if  it  should  be  accidentally  destroyed,  A  would  not 
be  liable  on  his  promise  because  it  was  gratuitous.  Yet  the 
wording  of  A's  promise  is  precisely  similar  to  that  of  an 
offer,  as  if  A  promised  to  pay  B  $5000,  if  B  would  convey 
his  house  to  A  within  a  year.  Iil  theory  it  seems  posdble 
that  any  event  may  be  named  in  a  promise  as  the  moment, 
on  the  happening  of  which  a  promisor  (not  as  an  exchange 
for  the  happenii^  but  as  a  mere  coincidence  in  time),  will 
perform  a  promise  intended  and  understood  to  be  gratuitous. 
The  same  thii^,  therefore,  stated  as  the  condition  of  a  pronuse 
may  or  may  not  be  consideration,  according  as  a  reasonable 
man  would  or  would  not  understand  that  the  performance  of 
the  condition  wag  requested  as  the  price  or  exchange  for  the 
promise.  If  a  benevolent  man  says  to  a  tramp, — "if  you  go 
around  the  comer  to  the  clothing  shop  there,  you  may  purchase 
an  overcoat  on  my  credit,"  no  reasonable  person  would  imder- 
stand  that  the  short  walk  was  requested  as-  the  consideration  far 
the  promise,  but  that  in  the  event  of  the  trunp  going  to 
the  shop  the  promisor  would  make  him  a  gift.  Yet  the  walk 
to  the  shop  is  in  its  nature  capable  of  being  consideration. 
It  is  a  legal  detriment  to  the  tramp  to  make  the  walk,  and 

mortgage  at  any  time  between  epeci-  curred,  presents  the  same  point.    The 

fied  dates,  and  the  defend&nt  was  to  contract  would  be  binding  and  the 

pay  the  plaintiff  interest  until  the  mort^  party  insured  or  guaranteed  would  be 

gage  security  was  offered  and  the  loan  liable  in  such  a  case  to  pay  the  agteed 

made,  that  the  defendant  was  bound  consideration  or  premium,  howerer  the 

to  pay  interest  between  the  dat«a  spec-  circiunstances  against  which  he  was 

ified  although  no  money  was  ever  bor-  insured  or  guaranteed  might  turn  out. 

rowed.  See  also  Vickrey  v.  Maier,  164  Cal,  384, 

So  an  agreement  between  the  hus-  774,    129   Pac.    273,   276;  Palmer  u. 

bands  of  two  sisters  that  they  would  Guillow,  224  Mass.  1,  112  N.  E.  4D3. 

divide  evenly  what  they  should  receive  And  a  promise  to  pay  freight  whether 

from  their  father-in-law  was  enforced  goods  are  lost  or  not  loet  is  binding 

in  Beckley  v.  Newland,  2  P.  Wms.  182.  though  the  goods  are  lost.    National 

A  bilateral   contract   of  insurance  &c.  Co.  v.  International  Paper  Co., 

or  guarantee  where  no  loss  has  oc-  241  Fed.  861,  154  C.  C.  A.  663. 
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ihe  only  reason  why  the  walk  is  not  condderation  is  because 
on  a  reasonable  construction,  it  must  be  held  that  the  walk  was 
not  requested  as  the  price  of  the  promise,  but  was  merely 
a  MHidition  of  a  gratuitous  jffomise.  It  is  often  difficult 
to  determine  whetiier  words  of  condition  in  a  promise  indicate 
a  request  for  conslderatioD  or  state  a  mere  condition  in  a 
gratuitous  promise.  An  aid,  tiiough  not  a  conclusive  test  in 
determinii^  which  construction  of  the  promise  is  more  reason- 
able is  an  inquiry  whether  the  happening  of  the  condition  will 
be  a  benefit  to  the  promisor.  If  so,  it  is  a  fair  inference  that 
the  happening  was  requested  as  a  consideration.  On  the 
other  hand,  if ,  as  in  the  case  of  the  tramp  stated  above,  the 
h^pening  of  the  condition  will  be  not  only  of  no  benefit  to 
the  promisor  but  is  obviously  merely  for  the  purpose  of  en- 
abling the  promisee  to  recdve  a  gift,  the  happening  of  the 
event  on  which  the  promise  is  c<mditional  though  brought  about 
by  the  promisee  in  reliance  on  the  promise  will  not  properly 
be  construed  as  consideration.*  In  case  of  doubt  where  the 
promisee  has  inctured  a  detriment  on  the  faith  of  the  promise, 
courts  will  naturally  be  loath  to  r^^d  the  promise  as  a  mere 
gratuity,  and  the  detriment  incurred  as  merely  a  condition.'** 


« In  Foster  D.  Dawber,  6  Exeh.  839, 
849,  in  rtiiiiMing  the  queetion  wfaethn 
there  vh  evidence  to  go  to  die  jury 
in  nipport  of  a  plea  alleging  a  contnct 
of  ucotd  and  ratiafsction,  Parke,  B., 
Mid: "  In  order  to  support  that  plea,  the 
ddadtuit  must  show  a  ba^un  made 
with  him,  that  ae  a  considerBtion  for 
Chifc'a  ^ving  up  the  two  promissory 
BoUg,  the  defendant  should  purehaae 
s  piece  of  paper  marked  with  a  10  s. 
Kaipt  stamp,  and  mite  out  a  recupt 
npoD  it  and  suffer  Clark  to  sign  the 
■dk;  and  that  the  agreement  between 
the  porliM  was  that  £1000  should  be 
paid  tor  doing  this.  It  is  impossible  to 
aqVOn  that  such  was  the  real  meaning 
of  the  parties.  There  is  nothing  in  the 
nature  of  a  bargain.  .  .  .  He  directed 
(he  defendant  to  write  out  a  receipt 
lor  such  £1000  not  by  way  of  bargmn 
OtU  if  be  should    do  it  he   should 


have  the  promisory  notee,  other- 
wise not.  .  .  .  That  was  nothing  more 
than  a  eiroumetance  incident  to  the 
intended  gift  by  the  testator  and  the 
gift  would  have  taken  place  just  tim 
same  if  Clark  himself  had  to  write  out 
the  receipt."  The  same  idea  is  behind 
the  words  in  Philpot  v.  Gmninger,  14 
Wall.  570,  577,  20  L.  Ed.  743.  "Noth- 
ing is  consideration  that  is  not  regarded 
as  such  by  both  parties."  See  also 
Fire  Ins.  Assoc,  v.  Wiekham,  141  U.  S. 
664,  S79,  36  L.  Bd.  860,  12  8.  Ct.  S4; 
De  Cicco  V.  Sohweiier,  221  N.  Y.  431, 
117  N.  E.  807;  and  cases  cited  itrfra, 
{130. 

"  Thus  in  Carlill  v.  Carbolic  Smoke 
Ball  Co.,  [1893]  1  Q.  B.  256,  when 
a  £100  reward  was  promised  by  the 
defendant  company  to  any  person 
who  contracted  influenza  after  having 
used   one   of   the   defendant's   snioke 
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But  in  some  cases  it  is  so  clear  that  a  conditional  gift  was 
intended  that  even  though  the  promisee  has  incurred  detri- 
ment, the  promise  has  been  held  unenforceable.*' 

balls  aocorduig  to  directions,  the  800;  Richardson  n.  Goeaer,  26  Pel 
court  held  that  the  uae  of  the  ball  was  335. 
consider&tion.  It  would  seem  in  fact 
that  the  purchase  of  the  ball  was  the 
real  consideration,  if  a  consideration 
existed,  and  the  use  of  the  ball  merely 
a  condition.  A  more  extreme  case  is 
De  LaBere  o.  Pearson,  Ltd.,  11907]  1 
K.  B.  483,  affd.,  |1S08]  1  K.  B.  280, 
stated  supra,  {  32.  A  promiee  to  pay 
a  debt  if  the  plaintiff  make  oath  to  its 
correctness  was  held  an  offer  and  bind- 
ing on  the  oath  being  made,  in  Brooks 
K.  Ball,  18  Johns.  337.  See  also  1  Vin. 
Abr.  298,  pi.  22;  Seaward  v.  Lord,  1 
Me.  163,  10  Am.  Dec.  50,  Cf.  Mc- 
Bride  r.  Adams,  84  N.  Y.  S.  1060, 
where  the  promise  of  a  husband  to  pay 
the  debt  of  his  wife  when  apprised  of 
the  amount,  was  held  gratuitous  and 
not  an  oSer  in  consideration  of  infor- 
mation  given.  The  facta  in  Devecmon 
V.  Shaw,  69  Md.  199,  U  AU.  464,  0 
Am.  St.  Rep.  422,  suggest  the  same 
question.  An  uncle  promised  to  pay 
the  expenses  of  his  nephew's  trip  to 
Europe.  The  court  held  that  the 
detriment  incuired  in  making  the  trip 
to  Europe  was  the  consideration  for  the 
defendant's  promise.  As  judgment  had 
been  given  by  default,  however,  and 
the  question  involved  in  the  case 
was  merdy  the  assessment  of  dam~ 
ages,  it  seems  that  no  lander  question 
can  have  been  really  involved  than 
whether  the  trip  to  Europe  might 
be  consideration  for  a  contract,  not 
whether  it  actually  was.  See  further 
Dendy  e.  Russell,  67  Kans.  721,  74 
Pac.  248;  Howe  v.  Watson,  179  Mass. 
30,  60  N.  E.  415;  Berry  v.  Graddy,  1 
Met.  (Ky.)  553;  Bigelow  v.  Bigelow,  95 
Me.  17,  49  Atl.  49;  Steele  v.  Steele,  75 
Md.  477,  23  Atl.  959;  Adams  v.  Hon- 
ness,  62  Barb.  326;  Stone  v.  Demarest, 
95  N.  Y.  Misc.  543,   159  N.  Y.  S. 


law  the  plaintiff,  who  had  recently  lost 
her  husband,  that  he  felt  grieved  to 
hear  of  her  condition  and  added  "  If  you 
will  oome  down  and  see  me,  I  will  let 
you  have  a  place  to  nuse  your  family, 
and  I  have  more  open  land  than  I  can 
t«nd;  and  on  the  account  of  your  sit- 
uation, and  that  of  your  family,  I 
feel  like  I  want  you  and  the  children 
to  do  well."  The  pMntiff  on  re* 
ceiving  this  letter  left  her  home  and 
moved  with  her  family  sixty  or  seven^ 
miles  to  the  residence  of  the  defendant, 
who  gave  her  the  use  of  a  house  and 
land  for  two  yeais,  but  thereafter  re- 
quested her  to  leave.  The  court  hdd 
Oie  promise  a  mere  gratuity.  The  de- 
cision was  followed  in  Forward  v.  Arm- 
stead,  12  Ala.  124;  Bibb  t>.  Freeman,  59 
Ala.  612.  In  the  latter  case  the  court 
said;  "It  is  often  a  matter  of  great 
difficulty  to  discern  the  line  which  sep- 
arates promiseB  creating  legal  oblir 
gallons  from  mere  gratuitous  agree- 
ments. Each  case  depends  so  much  on 
its  own  pecuUar  facts  and  circum- 
stances that  it  affords  but  little  aid  in 
determining  other  cases  of  differing 
facts.  The  promise  or  agreement,  the 
relation  of  the  parties,  the  nrcum- 
stances  surrounding  them,  and  th«r 
intent,  as  it  may  be  deduced  from  these, 
must  determine  the  inquiry.  It  the 
purpose  is  to  confer  on  the  promisee 
a  benefit  from  affection  and  gener- 
osity, the  agreement  is  gratuitous. 
If  the  purpose  is  to  obtain  a  quid  pro 
quo — if  there  is  something  to  be  re- 
ceived, in  exchange  for  which  Uie 
promise  is  given,  the  promise  is  Dot 
gratuitous,  but  of  legal  obligation." 
See  also  in  accord,  Beall  v.   CI&i^ 
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S 113.  To  whom  the  consideration  must  more. 

It  is  well  settled  that  whether  a  benefit  to  the  promisor 
is  or  is  not  a  sufficient  consideration,  a  detriment  to  the  promisee 
is.  This  is  eqxiivalent  to  saying  that  if  the  promisee  parts 
vith  something  at  the  promisor's  request,  it  is  immaterial 
whether  the  promisee  receives  aiQ'thing,  and  necessarily  in- 
Tohres  the  conclusion  Ihat  the  consideration  given  by  the 
promisee  for  a  promise  need  not  move  to  the  promisor,  but 
may  move  to  any  one  requested  by  the  offer.  The  conmionest 
ilhistration  of  consideration  moving  to  another  than  the 
prraoisor  is  the  consideration  for  a  guaranty,  and  a  mere 
reference  to  this  class  of  cases  is  sufficient  authority.''^ 

§  114.  From  whom  the  consideration  must  move. 

tt  is  frequently  laid  down  that  consideration  must  move 
fnnn  the  promisee,  or  plaintiff/'  and  it  is  not  infrequently 
supposed  that  this  rule  is  the  essential  reason  for  objection 
to  contracts  for  the  benefit  of  a  third  person.  Upon  any  proper 
analysis,  however,  such  is  not  the  case.    In  promises  for  the 


71  Ga.  818;  Smith  t>.  Force,  31  Minn. 
119,  16  N.  W.  704;  Richards  Exec.  v. 
Rkiwd^  46  Pa.  78;  Dougherty  p.  Tor- 
rence,  25  Pa.  C.  C.  317.  Boord  «. 
Booid,  Fdham  (So.  Aust.),  58. 

"  Not  only  a  guaranty  of  a  debt 
UKuned  at  the  guarantor'e  request, 
hit  B  guaranty  of  dividends,  gtveo  by 
u  individual  in  eonaideration  of  the 
pmnisee'B  subscription  to  the  atock  of 
s  Dorporatioa  illustrates  the  principle. 
Vatt.  King,  163  Ky.  S61,  174  8.  W. 
11.  See,  further,  other  cases  where  the 
coneideration  did  not  enure  to  the  bene- 
fit cJ  the  {vomisor,  cited  «upra,  J  102, 
ud  Isgrig  V.  Fnnklin  Nat.  Bank,  53 
hid.  Ah>.  217,  101  N.  E.  398;  Seais 
t.  KiAtl  (Mo.  App.),  184  S.  W.  911; 
Uuk  B.  Mack,  87  Neb.  819,  128 
N.  W.  527,  31  L.  R.  A.  (N.  S.)  441; 
Soothan  Realty  Co.  v.  Eannon,  89 
Neb.  802,  132  N.  W.  633;  Proude  v. 
neMunano,  178  N.  Y.  App.  D.  257, 
1«4  N.  Y.  8.  1003;  Jamiaon-Semplo 
Co.  *.  Ridurd,  78  N.  Y.  Misc.  355, 


138  N.  Y.  Supp.  401;  Trustees  v. 
Mebane,  165  N.  C.  644,  81  S.  E.  1020; 
Davis  t>.  Blum,  104  S.  C.  218,  88  S.  E. 
465;  Qement  v.  Rowe,  33  S.  Dak.  499, 
146  N.  W.  700;  Gauss-I^geabei^  Hat 
Co.  V.  Alley  (Tejt.  Civ.  App.),  154  S.  W. 
1062;  Ballard  v.  Burton,  64  Vt.  387,  24 
At).  769,  16  L.  R.  A.  664;  Nicholaon 
V.  Neary,  77  Wash.  294,  137  Pae. 
492. 

"  In  ntomaa  t>.  Thomas,  2  Q.  B.  851, 
Patterson,  J.,  said  (and  these  words 
are  often  quoted):  "Conmderation 
means  something  which  is  of  aome 
value  in  the  eye  of  the  law,  moving 
from  the  plaintiff ;  it  may  be  some  detri- 
ment  to  the  plaintiff,  or  some  benefit 
'to  the  defendant;  but  at  all  events  it 
must  be  moving  from  the  plaintiff." 
"One  of  the  moat  elementary  rulee  of 
English  law  ia  that  which  requires  the 
consideration  for  a  simple  contract  to 
move  from  the  promisee;  and  it  is  too 
well  settled  to  admit  of  dispute  in  any 
court."    32  L.  Qu.  Bev.  6. 
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benefit  of  a  third  peraoD  the  condderation  moves  from  the 
promisee  (though  not  fr<Hu  the  plaintiff),  and  the  difficulty 
is  not  to  find  a  contract,  but  to  find  a  reason  for  allowing  the 
beneficiary,  who  is  not  the  promisee,  to  sue  upon  the  contract. 
Where  the  consideration  does  not  move  from  the  promisee 
the  question  involved  is  whether  any  contract  exists.  Does 
the  law  require  that  promises  shall  be  paid  for  by  the  pronuaee, 
or  does  it  merely  require  that  the  promise  shall  be  paid  for 
by  some  one?  This  is  not  merely  another  way  of  stating  the 
inquiry,  whether  a  detriment  to  the  promisee  is  essential 
to  the  validity  of  consideration,  or  whether  a  benefit  to  the 
promisor  is  enough.  For  it  may  be  said  that  such  a  benefit  is 
KLOUgh,  but  that  it  must  move  from  the  promisee;  and  the 
rule  so  stated  and  applied  though  it  would  generally  involve 
the  existence  of  a  detriment  to  the  promisee,  would  not  do 
so  at  least  in  one  class  of  cas^.^*  In  spite  of  dida  to  the  effect 
that  consideration  must  move  from  the  plaintiff  or  promisee, 
it  seons  better  to  adopt  the  broader  rule.  So  far  as  possible 
the  law  should  enforce  reasonable  business  ^reements  seriously 
made,  and,  certainly  it  is  a  possible  and  reasonable  a^eement 
for  A  to  pay  6  a  price  or  consideration  for  a  promise  made 
by  B  to  C.  In  spite  of  the  rule  of  the  English  Common  Law 
it  is  not  surprising,  therefore,  to  find  an  express  provision  in 
the  Indian  Contract  Act,^"  defining  consideration  as  moving 
from  the  promisee  "  or  say  other  person."  Such  actual  de- 
cisions as  have  been  made  in  the  United  States  also  seem  to 
support  the  view  here  advocated.  Without  doubt  a  promissory 
note  made  to  a  payee  in  return  for  a  consideration  received  by 
the  maker  from  a  third  person  is  binding,""**  and  the  same 
result  has  been  reached  in  cases  of  ordinary  simple  contracts." 

**  See  infra,  1 131a.  Crosier  v.  Crosier,  2Ifi  Mass.  535,  102 

"  Sec.  2(d).  N.  E.  901;  Horn  v.  FuUer,  6  N.  H.  511; 

••-'*  Pierce  v.  Harper,  249  Fed.  867,  Fftrley  v.  Cleveland,  4  Cow.  432,    15 
162 CCA.  101; Fanning D.RufBell, 94   '  Am.  Dec.  387,  tub  nom.  Clereland  ■>. 

HI.  386;  Mclntire  v.  Yates,  104  lU.  491;  Farley,  9  Cow.  739. 

HatMn  Bxr.  f.  Jones,  78  Ind.  466;  •* Figott U.Thompson,  3 B.& P.  MO, 

Miie  11.  Barnes,  78  Ky.  506;  Nichols  v.  by  Lord  Alvanlcy;  Dell  t>.  Sapinngton, 

Nichols,   136  Maas.  256;  Spooner  v.  lU  Ga.  391,  36  S.  E.  780;  Owenby  v. 

Spooner,  156  Mass.  52,28  N.E.  1121;  Geoi^ia   Baptist  Assembly,    137  Ga. 

Eaton  V.  libbey,  196  Maaa.  218,  42  698,  74  8.  E.  56,  citing  Ga.  Qv.  Code, 

N.  E.   1127,  52  Am.  St.  Rep.  511;  {4249;  Schmucker  b.  Sibert,  18  Ean. 


-abvG00»^lc 


§1U 


CONSmSRATION 


237 


There  is  perhaps  greater  difficulty  in  supposing  a  bilateral 
contract  than  a  unilateral  whrare  the  consideration  does  not 
move  from  the  promisee  to  the  promisor.  In  a  xmilateral 
coatract  only  one  party  need  furnish  consideration;  in  a 
tnlateral  contract  each  party  must  furnish  consideration, 
Bince  there  are  two  promises  each  of  which  must  be  supported 
by  consideration.  Nevertheless,  even  a  bilateral  agreement 
has  been  held  binding  in  England  which  consisted  of  a  promise 
from  A  to  B  given  in  consideration  of  a  promise  by  B  to  G." 
This  decision,  however,  though  not  cited,  must  be  regarded 
as  ovemiled  by  a  later  case  decided  by  the  House  of  Lords, 
which  insists  on  the  necessity  of  consideration  moving  from 
the  pluntiff.*'  This  form  of  bilateral  agreement  is  perhaps 
exemplified  also  in  a  novation  where  A  owes  B  money  and 


IN,  111,  26  Am  Bep.  766;  miliamsoii 
V.  Y»ger,  91  Ky.  882, 286, 16  8.  W.  660, 
34  Am.  at.  Rep.  184;  Cabot  p.  Haakina, 
3  Pick.  83;  Palmer  Bank  «.  Inaurance 
Co.,  166  Mui.  189,  196, 196,  44  N.  E. 
211, 56  Am.  St.  Rep.  387;  Van  Eman  d. 
SUnchfield,  10  Minn.  266;  Hamilton 
*.  HamJHon,  127  N.  Y.  App.  Div.  871, 
m  N.  Y.  Supp.  10;  Gold  ■>.  FhiUipB, 
10  Johns.  412;  Lawrence  v.  Fox,  20 
N.  Y.  288,  270, 271, 276,  277;  Rector  v. 
Tted,  120  N.  Y.  683,  24  N.  E.  1014. 
In  MeniH  v.  Peaslee,  146  Maae.  460, 
IB  N.  K  271,  4  Am.  St.  Rep.  334, 
BolmeB,  J.,  in  a  diaaenting  opinion  eaid : 
"We  mnA  aaaume,  and  the  majority 
of  thecourt  do  UBumB  that  a  oonaideta- 
lion  (umiflhed  by  a  married  woman 
who  is  a  eettvi  qut  trtut  will  sustain  a 
pnmiae  by  her  husband  to  ber  trustee. 
Vbatenr  might  be  thought  upon  this 
pcMnt  as  a  new  quealioD,  it  has  bem 
Mttled,  not  without  discunion,  and  we 
■»  bound  by  the  dectaions.  Butler  o. 
Ive^  139  Man.  202, 29  N.  E.  654.  See 
NidK)]ap.NicholB,136Mas8.256."  In 
DeOeeo*.  Schweiser,  221  N.  Y.  431, 
117  N.  E.  807,  conaidenttion  furnished 
liy  two  jointly  was  held  to  support  a 
pnoute  to  oike. 
*W««t  Yfltbbire  Darracq  Agency, 


Ltd.,  p.  Coleridge,  [1911]  2  E.  B. 
32S.  The  head-note  of  this  case  reads: 
"All  the  directora  of  a  company  in 
liquidation  mutually  agreed  to  forego 
their  respective  claims  to  directors' 
fees  tiien  owing.  The  liquidator  was  a 
party  to  the  agreement  on  behalf 
of  Gib  company.  Subsequently  the 
company  sued  one  of  the  directors  for 
work  done,  and  the  director  counter- 
claimed  againat  the  company  for  hia 
fees  earned  previously  to  the  agree- 
ment. It  was  held  that  although  there 
was  no  consideration  for  the  agreement 
moving  from  the  company,  the  tact 
□f  the  liquidator  being  a  party  to  it 
rendered  it  binding  as  between  the 
director  and  the  company;  and  that 
the  agreement  was,  therefore,  a  good 
defence  to  the  counter-claim."  The 
directors  in  ^ect,  all  made  promises  to 
the  compai^  through  its  Uquidator, 
and  th»r  respective  promisee  were 
held  binding  though  ndther  the  com- 
pany nor  its  Uquidator  parted  with 
consideration.  See  also  the  somewhat 
similar  case  of  Union  Bank  v,  SuUivan, 
214  N.  Y.  332,  108  N.  E.  668,  com- 
mented upon  supra,  {  102.  ad  fin. 

■>  Dunbp  Pneumatic  Tyre   Co.  t>. 
Selfridge,  [1915]  A.  C.  847. 
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A,  B,  and  C,  agree  that  in  consideration  of  the  discharge  of 
A,  C  shall  become  liable  in  A's  place.  In  such  a  case  it  must 
either  be  supposed  that  the  consideration  of  C's  promise  to  B  to 
pay  the  debt  is  B's  agreement  with  A  to  dischai^e  him,  or  that 
B's  promise  to  C  to  discharge  A  can  be  taken  advantage  of 
by  A.  That  such  a  novation  is  binding  and  is  effectual  both 
to  discharge  A  and  to  render  C  liable  is  well  settled,*^  though 
there  is  little  satisfactory  discussion  in  the  cases  of  the  reasons 
for  it.  It  has  also  been  held  that  a  promise  made  by  the  obligor 
of  a  bond  to  the  obligee  that  if  the  bond  shall  be  assigned 
payment  will  be  made  to  the  assignee,  is  enforceable  in  his 
own  name  and  i^t  by  an  assignee."    Here  if  the  obligor 


"  Tatlock  0.  HwriB,  3  T.  B,  174, 180; 
Bird  V.  Qammon,  3  Biog.  (N.  C.)  8S3; 
BilboTou^  0.  Holmes,  6  Ch.  D.  255; 
In  re  Errington,  llSMJ  1  Q.  B.  U,  14; 
In  re  Ranaford,  194  Fed.  658  (C. 
C.  A,);  Uoderwood  v.  Lovelace,  61 
Ala.  155;  Tnideau  v.  Poutre,  IBS  Maaa. 
81,  42  N.  E.  508;  Heaton  b.  Angier,  7 
N.  H.  397,  28  Am.  Dm.  353;  Corbett 
B.  Cochraii,  3  Hill  L.  (S.  C.)  41,  44,  30 
Am.  Deo.  348.  la  the  case  last  cited 
the  court  sud — "Where  the  prom- 
ise ig  to  pay  another's  debt,  in  consid- 
eration of  bia  being  diHcharged,  it  aeems 
to  be  well  settled  now,  that  there  need 
be  no  consideratioQ  movii^  between 
the  persoD  promised  for,  and  the  person 
irtio  promisee."  See  also  Boer.Haugh, 
12  Mod.  133.  In  6  Harv.  L.  Rev.  184, 
Iiectures  on  L^al  History,  298,  Pro- 
fessor Ames  explains  the  validity  of  a 
novation  on  the  ground  of  an  ordi- 
nary bilateral  agreement  with  C,  the 
new  debtor,  as  part  of  which,  B, 
the  creditor,  agrees  with  C,  the  new 
debtor,  to  dischai^  A,  the  old  debtor. 
This,  Mr.  Ames  argues,  wovild  operate 
as  an  equitable  defence  to  A,  since  if 
the  creditor  B  should  sue  A  after  the 
agreement  with  C,  the  damages  re- 
covered by  B  would  be  recovered  over 
^ain  from  him  on  acoount  of  his  breach 
of  his  contract  with  C.  ThaA  an  agree- 
ment with  C  for  suffident  consideration 


to  discharge  A  should  be  at  least  an 
equitable  defence  to  A,  need  not  be 
denied..  This  solution  seems  to  in- 
volve, however,  a  recognition  of  the 
right  of  a  beneficiary  to  enforce  a 
promise  for  his  benefit,  and  henm  can 
hardly  justify  the  result  in  every  jur- 
isdiction. If  the  sole  ri^t  on  the 
promise  was  in  C  as  (ffomisee,  what- 
ever was  recoverable  agunst  B  Cor 
breach  of  his  agreement  with  C  would 
be  recoveraUe  by  C.  It  would  be 
only  on  the  Uieory  that  the  con- 
tract was  made  for  A's  benefit  that 
A  would  be  entitled  to  any  inter- 
est in  such  damages,  or  any  right, 
legal  or  equitable,  in  the  contract.  But 
a  novation  is  good  in  juriadictiona 
which  deny  a  ri^t  to  a  beneficiary  as 
well  H8  in  those  which  admit  the  right. 
Moreover,  a  novation  is  as  good  where 
C  enters  into  the  transaction  for  his 
own  benefit  in  order  to  discharge  an 
indebtedness  of  his  own  to  A  by  as- 
suming A's  indebtedness  to  B,  as  in 
cases  whne  A  was  int«nded  to  be  the 
sole  beneficiary  of  C's  promise.  Fur- 
thermore, it  should  be  observed  that  a 
novation  whs  valid  at  law  as  a  dis- 
charge of  A's  liability  long  before  equi- 
table defences  were  allowed  at  law. 

**  Fenner  v.  Meares,  2  W.  B1.  126B; 
Innes  v.  Dunlop,  8  T.  R.  595;  Warren 
V.   Wheeler,   21   Me.  4S4.     See  also 
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can  be  regarded  as  pTomiemg  the  assignee  such  consideTation 
as  there  is  comes  from  the  assignment  by  the  assignor. 

§  lis.  Adequacy  of  consideration. 

It  is  an  "elementary  principle  that  the  law  will  not  enter 
into  an  inquiry  as  to  the  adequacy  of  the  consideration."  '*  This 
rule  is  almost  as  old  as  the  law  of  consideration  itself.'*  There- 
foK  anything  which  fulfils  the  requirements  of  consideration 
wiD  support  a  promise  whatever  may  be  the  comparative 
value  of  the  consideration,  and  of  the  thing  promised.  Thus 
allowing  a  defendant  to  weigh  boilers  is  sufficient  consider- 
ation for  a  promise  to  give  them  up  in  good  condition,**  and 
sarrendering  a  doctunent  though  it  has  no  value  is  sufficient  con< 
sideration  for  a  promise  to  pay  a  lai^  price.**"  The  siurender 
of  a  piece  of  paper  on  which  a  void  guaranty  had  been  written 
was  sufficient  consideration  for  a  promise  to  pay  ten  ^ousand 
pounds.*^  A  quit-claim  deed  conveying  such  interest  as  the 
grantor  may  have  is  sufficient  consideration  though  the  grantor 
in  fact  had  no  interest.**  So  delivering  for  record  an  invalid 
deed,"  or  transferring  worthless  corporate  stock.™ 

It  must  be  observed,  however,  that  if  the  consideration 
bargained  for  was  not  the  paper  but  a  right  supposed  to  be 
but  not  in  fact  evidenced  by  the  paper,  the  fact  that  the  paper 
was  itself  surrendered  will  not  support  a  promise,  since  the 

Onckei  ■>.  Whitney,   10  Mass.  319;  662;  Churchill  v.  Bradley,  58  Vt.  403, 

FukhutBt  V.  DickeraDn,  21  PidL.  307.  56  Am.  Rep.  563.    But  see  McCoUum 

Li  bum  p.Duntop  the  court  Mid  "The  v.  Edmonds,  109  Ala.  322,  19  So.  501. 

ingnment  of  the  bond  to  the  plain-  "  Haigh  n.  Brooke,  10  A.  ft  £.  309. 

tiS  was  a  consideration  for  the  as-  To  the  same  effect  ia  Uorran  k.  Klaus, 

Bunqnt  by  tfae  defendant."  79  Wis.  383,  385,  48  N.  W.  479. 

«  Westlake  o.  Adams,  S  C.  B.  (N.  S.)  ••  McNeol  r.  Calkina,  50  lU.  App.  17; 

2U,  265,  per  Byles,  J.  MuUen  c  Hawkins,  141  Ind.  363,  40 

"In  Sturlyn  v.  Alfiany,  Cro.  Eliz.  N.  E.  797;  Rowe  c.  Barnes,  101  la.  302, 

B7,  it  is  snid:  "when  a  thing  is  to  be  70  N.  W.  107;  Washineton  Life  Ins.  Co. 

doM  by  the  irfaintifF,  be  it  never  so  v.  Marshall,  56  Minn.  250,  S7  N.  W. 

naS,  this  is  sufficient  oonsideratifm  to  fi68.    But  see  itrfra,  {  137. 

pond  an  action."  «•  Hall  t>.  Seare,  210  Mass.  185,  96 

"Bainbridge  ■>.  Flrmstone,  SK.Sc  N.  E.  141.    But  see  in/ra,  {  137. 

E.  743.  ">  State  Bank  v.  Gat«s,  114  la.  323, 

"■WiUdnoD   V.  Olivrin,    1    Bing.  86  N.  W.  311;  Atwater  c.  Stromberg, 

(N.  C.)  490;  Hai^  v.  BIDOk^  10  A.  ft  75  Minn.  277,  77  N.  W.  963.   See  also 

E.  306;  Wiltton  c.  Eaton,  127  Mass.  Coles  v.  Kennedy,  81  la.  360,  46  N.  W. 

171;  Judy  >.  Loudennan,  48  Oh.  St.  10S8,  25  Am.  St.  Rep.  603. 
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surrender  of  the  paper  ia  here  merely  a  conditioD,  not  a  consid- 
eration.'' Therefore,  it  is  generally  true,  that  a  note  given  in 
renewal  for  one  void  for  want  of  consideration  is  like  the 
first  invaUd  and  unenforceable/^  Dischar^ng  a  debt  barred 
by  the  Statute  of  Limitations, ''  or  uamii^  a  child  in  accordance 
with  the  wishes  of  the  promisor/*  are  sufficient  condderations, 
and  other  illustrations  mi^t  easily  be  given  of  the  principle 
that  adequacy  of  conaderation  is  immaterial.^'  Sometimes 
a  consideration  of  one  dollar  or  other  small  sum  is  paid  or 
alleged  to  have  been  paid  in  return  for  a  promise  to  give  or 
do  something  of  considerable  value.  There  seems  no  reason 
to  depart  in  such  a  case  from  the  general  rule  that  adequacy 
of  consideration  will  not  be  regarded,"  thoi^  an  inquiry 


*>  See  quotation  from  Foster  f . 
Dawber,  6  Excb.  839,  948,  supra,  %  1 12. 

"Al&bama  Nat.  Bank  v.  Haleey, 
109  A1&.  196r  19  So.  622;  Cochnn  ■>. 
Perkins,  146  A1&.  68»,  40  So.  351; 
Pacific  Rys.  Advertising  Co.  n.  Carr, 
29  Cat.  App.  722,  726,  157  Pac.  629; 
GUbtttl  p.  Brown,  123  Ky.  703, 97  S.  W. 
40,  7  L.  R.  A.  (N.  S.)  1063;  Schrceder 
V.  Fink,  60  Md.  436;  Widger  v.  Baxter, 
190  Mass.  130,  76  N.  E.  509;  ComingB 
V.  Leedy,  114  Mo.  454,  21  S.  W.  804. 

"  Jockeon  d.  Stone  fTex.  CSv.  App.), 
156  S.  W.  960. 

"Wolford  V.  Powers,  85  Ind.  295; 
Duty  V.  Minnick,  117  la.  663,  91 
N.  W.  913,  60  L.  R,  A.  840;  EatOQ  o. 
Libbey,  165  Msbb.  218,  42  N.  E.  1127, 
52  Am.  St.  Rep.  Sll;  Gardner  o. 
Denison,  217  Man.  492, 105  N.  E.  369, 
51  L.  R.  A.  (N.  S.)  1108. 

"  Bloodwortb  v.  Booser,  99  Ark.  238, 
138  S.  W.  457;  Colt  v.  McConneU,  116 
Ind.  249,  19  N.  E.  106;  Mullen  o. 
Hawkins,  141  Ind.  363,  40  N.  E.  797; 
Train  v.  Gold,  6  Pick.  380,  384;  Wil- 
ton, 127  Mass.  174;  Whitney  v.  Clary, 
146  Mass.  166,  13  N.  E.  393;  Mason  e>. 
Flanagan,  (Man.  1919,)  123  N.  E.  614; 
Williams  D.  Jensen,  76  Mo.  681;  Per- 
kins El.  Clay,  54  N.  H.  518;  Traphagen'a 
Ex.  0.  Voorhees,  44  N.  J.  Eq.  21,  12 
Atl.  895;  Worth  v.  Case,  42  N.  Y.  362; 


Earl  V.  Peck,  64  N.  V.  606;  Cowee  e. 
CorneU,  76  N.  Y.  91,  31  Am.  Rep.  428; 
Judy  c  Louderman,  48  Oh.  St.  562,  29 
N.  E.  181;  Cununing's  Appeal,  67  Pa.. 
4M;  Presbyterian  Board  v.  Smith,  209 
Pa.  361,  68  AU.  689;  Townaend  ■>. 
Neuhardt,  139  Tcnn.  696,  203  S.  W. 
255;  Griffin  v.  BeU  (Tex.  Civ.  App.), 
202  S.  W.  1034;  Giddinga  v.  Giddinp' 
Admr.,  51  Vt.  227,  31  Am.  Rep.  682. 

"  In  Dutchman  r.  Tooth,  5  Bing. 
N.  C.  677,  a  guaranty  was  given  in 
consideration  of  two  shillings  and  six- 
pence. The  court  held  this  considera- 
tion sufficient.  In  I^wrenoe  u.  McCal- 
mont,  2  How.  426,  452, 11  L.  Ed.  326, 
and  in  Davis  ir.  Wells,  104  U.  S.  159, 
26  L.  Ed.  686,  a  contract  of  guaranty 
stated  to  be  for  the  oonaideTation  of 
one  dollar,  was  held  to  be  supported 
by  aufEicient  oonuderation.  In  Smith 
V.  Bangbam,  166  Gal.  359, 104  Pac.  689, 
28  L.  R.  A.  (N.  S.)  522,  an  option  was 
given  for  the  sum  of  one  dollar  to  con- 
vey land  worth  seventeen  tiiousaod 
dollars  on  tender  of  that  sum  within 
a  limited  time,  and  the  option  was  held 
specifically  enforceable,  although  it  waa 
found  by  the  trial  court  that  the  sum  of 
one  dollar  was  grosly  inadequate. 

So  options  for  the  consideration  <A 
one  dollar  were  aiforced  in  Guyer  v. 
Warren,  175  Dl.  328,  61  N.  E.  680. 
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iHwtiier  the  dollar  was  really  bargained  for  as  tlie  considera- 
tion, will  always  be  pertinent;  for  where  a  promise  of  value 
is  stated  to  have  been  made  for  a  small  money  consideration, 
there  is  often  reason  to  doubt  whether  a  bargain  to  exchai^ 
the  sum  mentioned  for  ihe  promise  was  really  intended  hy 
the  parties.'''  The  only  exception  to  the  legal  sufficiency  of 
inadequate  consideration  is  where  the  con^deration  is  of  the 
same  nature  as  the  thing  promised  and  is  equal  or  smaller 
in  amount.  The  reason  for  this  exception  is  that  in  such  a 
case  it  is  impossible  for  the  law  to  indulge  in  the  presump- 
tion of  equivalraice  between  the  consideration  and  the  promise. 
The  most  frequent  illustratdtm  of  this  occurs  in  an  exchange 
of  mon^  for  a  promise  to  pay  mon^.  A  consideration  of 
one  dollar  will  not  support  a  pronuse  to  pay  at  the  same  time 
and  place  a  larger  sum.''  So  a  bargain  stated  to  be  "in  con- 
sideration d  one  dollar  by  each  to  the  other  paid  "  does  not 
aipport  a  contract  even  though  it  be  assumed  tiiat  the  sum 
(^  one  dollar  was  actually  paid  by  each  party  to  tiie  other.'* 
For  the  same  reason  an  agreement  to  surrender  and  dis- 
charge mutual  liqmdated  claims  of  unequal  amounts  is  invalid." 

BeeKlaoSeyfCTtho.GTOTea,etc.,R.Co.,  "See,  «.  g.,  TIuHnpson  v.  Bad,  31 
217  HL  483,  7S  N.  £.  522;  Lowthn-  Ky.  L.  Rep.  176,  101  S.  W.  964. 
Oa  Co.  tr.  Guffey,  52  W.  Va.  88,  43  "SchneU  v.  NeU,  17  Ind.  29,  79 
8.  K  101;  Tlbbs  r.  Zirkle,  55  W.  Va.  Am.  Dee.  453;  Shepard  v.  Rhodee,  7 
49,  46  S.  E.  701;  Rease  t>.  Kittle,  66  R.  I.  470,  84  Am.  Dec.  E73;  Reaae  p. 
W.  Va.  269,  40  S.  E.  150.  KitUe,  56  W.  Va.  269, 277, 49  S.  E.  16a 
In  Marsh  ».  Lott,  8  Cal.  App.  384,  Any  differenca  in  place  or  medium  <tf 
97  Pac.  163,  an  option  U>  sell  laud  for  payment  or  priority  in  time  will  mate 
$100,000  wsB  hdd  euffidently  sup-  the  smaller  payment  sufficient  con- 
ported  by  a  present  paymmt  of  twmty-  aidemtion.  See  iVn>,  {  121. 
fire  oenta.  But  aee  contra,  Thompson  "  Hall  v.  AlUree  (Ind.  App.},  99  N.  E. 
V.  Reid,  31  Ky.  L.  Rep.  176,  101  S.  W.  813.  See  also  Velie  Motor  Car  Co.  if. 
964,  vhen  a  consideration  of  one  dol-  Kopmeier  Motor  Co.,  194  Fed.  324, 
lar  «M  held  insufficient;  Killebrew  ■>.  331,  114  C.  C.  A.  284. 
Munay,  161  Ky.  345,  151  S.  W.  662,  -  Walan  o.  Kerby,  89  Maas.  I,  3; 
where  a  promise  to  pay  $6  a  year  was  Webster  v.  McLaren,  19  N.  D.  751, 
hdd  insufficient  to  support  a  promise  123  N.  W.  395.  If  one  or  both  claims 
of  valuable  ri^ta;  Owens  e.  Corsioaoft  were  unliquidated  the  agreement  would 
Petroleum  Co.  (Tex.  Civ.  App.),  169  effectually  discharge  them,  Jones  v. 
a  W.  193;  and  cases  cited.  In  the  Sawkins,  5  C.  B.  142;  Alvord  v.  Muah, 
Texas  caae  the  li^t  ^ven  one  party  12  Allen,  603;  Vedder  d.  Vedder,  1 
(o  cased  a  valuable  contract  at  any  Denio,  257;  Morehouse  o.  Second  Nat. 
time  by  the  payment  <rf»6  was  held  to  Bank,  98  N.  Y.  503. 
invalidate  it. 
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In  equity  as  at  law,  adequacy  of  consideration  is  of  no 
importance  in  detenmnlng  the  existence  of  a  contract,  but 
it  is  of  importance  sometimes  as  a  factor  determining  the 
right  of  the  plaintiff  to  specific  performance."'  Inadequacy 
of  consideration  is  also  important  in  connection  with  other 
circumstances  as  evidence  where  fraud  is  asserted  as  a  defence. 

§  116a.  Recital  of  consideration  in  sealed  instruments. 

Where  a  consideration  of  one  dollar,  or  indeed  any  named 
consideration,  would  be  valid  if  actually  given,  the  question 
has  been  raised  how  far  a  recital  of  such  consideration  in  a 
written  instrument  precludes  the  promisor  from  showing  not 
only  that  he  did  not  receive  that  consideration,  or  any  con- 
sideration, but  that  he  did  not  agree  to  receive  it  or  anything 
else  as  the  consideration  for  his  promise.  Presumably  under 
the  early  common  law,  any  recital  in  a  deed  estopped  a  party 
to  the  deed  from  showing  it  to  be  untrue."  It  is  §t  least  well 
settled  that  the  recital  of  consideration  in  a  deed  of  convey- 
ance estops  the  grantor  to  deny  the  existence  of  that  consid- 
eration for  the  piupose  of  impeaching  the  validity  of  the  deed, 
as  a  deed  of  bargain  and  sale.^^ 

Lord  Hardwicke  wsa  of  the  opinion  that  for  whatev^ 
purpose  such  evidence  was  offered,  proof  could  not  be  pven 
that  the  consideration  stated  in  a  deed  was  in  fact  not  the 
whole  consideration,  unless  such  wonb  as  "and  other  con- 
uderations  "  followed  the  statement  of  specific  consideration.'* 
But  so  strict  a  rule  is  no  loi^r  applied  either  in  England 
or  America.  By  a  relaxation  originatii^  in  equity  and  ex- 
tending to  courts  of  law,  additional  consideration  may  be 
shown  which  is  not  repugnant  to  the  consideration  named.*" 

*■  See  infra,  g  1426.  128.    And  see  for  the  strict  rule  at  law, 

"  Baiiy  cases  are  collected  uid  com-  Rowntree  v.    Jacob,   2   Taunt.    141; 

mented  upon  in:  McCrea  v.  Purmont,  Baker  v.  Dewey,  1  B.  &  C  704. 
16  Wend.  460,  467,  30  Am.  Dec.  103.         "  Clifford  v.  Turreli,  1  Y.  &  C.  {C.  C.) 

But  see  also  Hawley  v.  Dibble,  184  138,  affd.  9  Jur.  633;  Leifchild'a  Cos. 

Mich.  298,  151  N.  W.  712;  1  lU.  Law  L.  R.  1  Eq.  231;  Petera  «.  Mcl«ren, 

Bulletin,  142,  by  Edward  H.  Decker.  218  Fed.  410, 134  C.  C.  A.  198;  Cheese- 

"  3    Washburn    on    Real    Property  man  v.  NichoU,  18  Col.  App.  174,  70 

(6tii  ed.),  S  2283;  Stannard  v.  Aurora,  Pac.  797;  Belden  v.  Seymour,  8  Conn, 

etc.,  R.  Co.,  220  lU.  469,  77  N.  E.  254.  304,  21  Am.  Dec,  661;  Hays  i..  Peck, 

"  Peacock  p.  Monk,  1  Ves.  Sr,  127,  107  Ind.  389, 8  N.  E.  274;  Nichols,  etc., 
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And,  generally,  At  tbe  present  time,  even  though  the  con- 
sideration in  fact  was  entirely  different  from  the  considera^ 
tion  named  in  the  deed,  and  not  merely  additional  to  it,  the 
truth  may  be  shown  for  any  purpose  except  the  impeach- 
ment of  the  validity  of  the  deed  for  lack  of  consideration,*' 
imless  the  stated  conaderation  is  promissory  in  character 
and  not  merely  a  recital  of  fact.^  Other  recitals  in  a  deed 
than  those  of  consideration  preclude  an  attempt  to  affect 
the  validity  of  the  instrument  by  denying  their  truth  in  any 
controvert  between  the  parties.**  A  statement  of  a  doctrine 
sunilar  to  that  applicable  to  deeds  is  common  in  r^ard  to 
insurance  policies.  It  is  held  that  the  acknowledgment  in 
a  pohcy  of  the  receipt  of  the  premium  estops  the  company 
to  deny  the  vahdity  of  the  policy  on  the  groimd  of  non-pay- 
ment of  the  premium.** 


Co.  p.  Burch,  128  Ind.  3M,  27  N.  E. 
737;  Bouroe  v.  Bourne,  92  Ky.  211, 
17  8.  W.  443;  Hodges  v.  Heal,  80  Me. 
281,  14  Atl.  11,  6  Am.  St.  Rep.  1»Q; 
Milla  B.  Goodwin,  8  Gray,  542;  Bar- 
bee  v.  Bu-bee,  100  N.  C.  299,  13  S.  E. 
762;  HaydeD  e.  Mentser,  10  S.  &  R. 
329;  Harwood  v.  Harwood'a  Est.,  22 
Vt.  507;  WilfonE  if.  JohiuoD,  41  W.  Va. 
283,  23  S.  £.  730.  Aad  see  decisioaB 
in  the  following  note. 

»  Maaon  p.  Buchanan,  62  Ala.  110; 
Mobile  Savings  Bank  v.  McDonnell, 
89  Ala.  434,  8  So.  137,  9  L.  R.  A.  645; 
MewMV.  Home  Bank  (Aik.),  172  S.  W. 
853;  Lay  v.  Gaines,  130  Ark.  167,  196 
S.  W.  919;  HoweU  v.  Moorea,  127  lU. 
67, 19  N.E.  863;Iioyd  t>.  Sandusky,  203 
HL  621,  631,  68  N.  E.  154;  Heming 
r.  Reheis,  275  Bl.  132,  113  N.  E.  923; 
Poor'B  Eir.  p.  Scott,  24  Ky.  L.  Rep. 
239, 68  8.  W.  397 ;  Goodspeed  «.  Fuller, 
46  Me.  141.  71  Am.  Dec.  672;  Cardinal 
p.  Hadley,  158  MasB.  352,  35  Am, 
St.  Rep.  492;  Stotta  a.  Stotts,  198 
Mich.  605,  165  N.  W.  761;  Houston  «. 
Greiner,  73  Or.  304,  144  Pac.  133; 
Bibelhausen  v.  Bibelhauaen,  159  Wig. 
385,  150  N.  W.'  518;  Chapman  v. 
Schrader,  166  Wis.  330, 165  N.  W.  295. 


Cf.  Myron  v.  Union  R.  Co.,  19  R.  1. 125, 
32  Atl.  165.  Where  a  deed  \b  attacked 
for  fraud  or  ill^^ty  the  stated  consid- 
eration may  of  course  be  contradicted 
for  the  purpose  of  impeaching  the 
validity  of  the  deed, 

*'  The  parol  evidence  rule  which  ia 
equally  applicable  to  sealed  and  un- 
sealed writings  here  comes  into  l^y. 
See  the  followiDg  section. 

"  Green  ii.  Chicago  &  N.  W.  R.  Co., 
92  Fed.  873,  35  C.  C.  A.  88;  State  v. 
United  States,  etc.,  Co.,  81  Kans.  860, 
670, 106  Pac.  1040,  28  L.  R.  A,  (N.  S.) 
865;  Jefferson  v.  McCarthy,  44  Minn. 
28,  46  N.  W.  140;  Board  v.  American 
L.  &  T.  Co.,  75  Minn.  489,  78  N.  W. 
113;  Blaco  v.  State,  5S  Neb.  657,  78 
N.  W.  1056. 

■•  Roberta  v.  Security  Co.,  Ltd.,  [1897] 
1  Q.  B.  Ill;  Famum  v.  Insurance  Co., 
83  Cal,  246,  23  Pac.  869,  17  Am.  St. 
Rep.  233;  Provident  Life  Ins.  Co.  v. 
Pennell,  49  111.  180;  Teutonic  Life  Ins. 
Co.  0.  Mueller,  77  111.  22,  24;  Home 
Ins.  Co.  V.  Oilman,  1 12  Ind.  7,  13  N.  E. 
118;  Michael  v.  Mutual  Ins.  Co.,  10 
La.  Ann,  737;  Consolidated,  etc.,  Ins. 
Co,  V.  Caahow,  41  Md.  59,  76;  Basch 
t>.  Humbolt,  etc.,  Co.,  36  N.  J.  L.  429; 
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Insurance  polices  are  almost  invariab^  written  hy  cot- 
porations  and  under  seal,  so  that  the  principle  generally  applica- 
ble to  deeds  might  properly  be  held  applicable  to  most  in- 
surance polices.  Even  though  not  under  seal,  an  insurance 
policy  may  fairly  be  regarded  as  a  mercantile  speciality  par- 
taking  rather  of  the  character  of  a  sealed  instrument  than 
of  an  ordinary  written  contract  which  is  merely  evidence  of 
the  contract  and  not  itself  the  contract.  It  should  also  be  ob- 
served that  neither  in  the  case  of  the  insurance  policy,  nor  of 
the  deed  of  conveyance,  is  the  question  one  of  condderatioa 
for  a  contract.  No  policy  of  the  law  forbids  a  gratuitous  con- 
veyance, and  in  the  insurances  cases  ihsre  ia  no  question  of 
gratuitous  insurance.  In  all  the  cases  imquestionably,  if 
the  insured  had  not  paid  the  premium  he  had  expressly  or 
impliedly  agreed  to  pay  it;  and  the  only  question  related  to 
the  enforcement  of  a  condition  in  the  policy  that  it  should 
be  invalid  \m1il  the  premium  had  been  paid.  Such  a  condi- 
tion may  of  course  be  waived.  It  may  also  be  added  tiiat  if  a 
contract  in  writing  is  made  by  statute  the  equivalent  of  a 
contract  under  seal  at  common  law,  so  far  as  concerns  the 
necessity  of  consideration,  it  may  be  that  the  rule  of  the  com- 
mon law  in  regard  to  estoppel  by  deed,  so  far  as  it  still  survives, 
should  also  be  apphed  to  any  written  conveyance  or  contract. 

§  llSb.  Recital  of  consideration  in  unsealed  written  agree- 
ments. 

Where  unsealed  written  contracts  have  not  been  given  by 
statute  the  incidents  of  specialties,  the  mere  fact  that  an 
agreement  is  in  writing  should  not  give  to  it  any  incident 
which  at  common  law  was  peculiar  to  sealed  writings.  It 
has  sometimes  been  too  hastily  supposed  even  where  written 
N«w  York  Central  Idb.  Co.  v.  NbU.,  92  Conn.  139,  101  AU.  494;  States  v. 
etc,  Ins.  Co.,  20  Bu-b.  471;  Qoit  o.  In-  United  StaUa,  etc.,  Co.,  81  Kane.  660, 
suranoe  Company,  26  Barb.  189,  192;  106  Pac.  1040,  26  L.  R.  A.  (N.  8.)  865. 
I&ndiick  V.  Mutual  Benefit  life  Ins.  Such  atat«menla  aa  to  insurance  pol- 
Co.,  124  N.  C.  315,  32  S.  £.  728;  ides  and  Buretysbip  cxmtracts,  iUua- 
Southem  Life  Ins.  Co.  p.  Booker,  9  trate  the  disposition  refored  to  in  the 
Heisk.  006,  24  Am.  Bep.  344.  A  sim-  preface  of  this  book,  to  split  up  a  gen- 
ilar  rule  has  been  stated  as  applicable  eral  rule  of  the  common  law  into  a 
to  contracts  of  suretyship,  I  Brandt,  number  of  rules  stated  as  if  they  were 
Suretyship,  }  62;  McNemey  v.  Downs,      peculiar  to  a  limited  claea  of  contracts. 
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ouLtncte  have  not  been  ^ven  immunity  from  the  require- 
mmt  of  craisideration  that  a  recital  of  the  receipt  of  a  specified 
eoDaderalion  precludes  the  parties  from  disputing  the  validity 
of  the  instrument  for  lack  of  con£dderatio&.  With  such  docu- 
ments,  however,  it  is  only  the  parol  evidence  rule  which  need 
be  conridered.  Beyond  the  limits  of  that  rule  there  is  no 
pindple  of  estoppel  by  writing.**  The  parol  evidence  rule 
fwbids  any  attempt  to  prove  that  the  promises  stated  in  a 
writing  do  not  accurately  represent  the  agreement  of  the 
parties;"  but  it  should  be  observed  and  insisted  upon  that 
the  parol  evidence  rule  has  no  apphcation  to  recitals  of  fact. 
If  it  had,  a  recital  of  con^deration  could  not  be  shown  to  be 
inaccurate  in  any  particular,  or,  for  any  purple,  any  more 
than  a  promise  can  be.**  It  follows,  therefore,  that  the  only 
case  where  the  parol  evidence  rule  is  applicable  to  a  recital 
of  conoderation  is  where  the  consideration  recited  is  itself  a 
prconise.  That  is,  where  the  contract  purports  to  be  bilateral 
the  parol  evidence  rule  clearly  forbids  either  party  to  a  writ- 
ing, thou^  unsealed,  to  show  that  his  own  promise  or  that 
of  his  co-contractor  was  not  accurately  stated  or  was  not 
given,  as  the  writing  states,  in  consideration  of  the  other 
promise."    This  b  the  only  estoppel  by  writii^.    It  should, 

*"AI1  eontnotB  are  bf  the  laws  of 
E^uJud  distinguiehed  into  agreements 
br  apeculty,  and  agreemeutfl  by  parol; 
DDT  it  Quae  any  such  third  class,  as 
nae  oC  the  counsel  have  endeavored 
to  in»int»iii  aa  contracts  in  writing." 
Skynner,  C.  B.,  ddivmng  the  opinion 
of  aU  the  judges  to  the  Lord  Chaneel- 
br,  nhidi  was  adopted  by  the  Bouae  of 
Wds  as  a  basis  for  affirming  the  de- 
ation  of  the  Exchequer  Chamber. 
Baon  B.  Hnghw,  7  T.  R.  360  n.  (a). 

"  It  ii  nowhere  questioned  that  in 
Uw  can  of  an  unsealed  writing  every 
fnedmi  that  is  penniasible  in  proving 
thBconadraation  of  a  sealed  instrument 
ii  alknrahle.  Keene  v.  Aetna  Life  Ins. 
Co.,  213  Fed.  893;  BoUea  o.  Sachs,  37 
Uiun.  316,  33  N.  W.  802;  Barker  v. 
Bndley,  42  N.  Y.  316,  320, 1  Am.  Rep. 
AZl;  Hmdrick  ■>.  Crowley,  31  Gal.  471; 


Schneider  v.  Turner,  130  Dl.  28,  22 
N.  E.  497,  6  L.  R.  A.  164;  Qelpcke  t>. 
Blake,  19  la:  263;  Voight  v.  Voight,  96 
Neb.  466,  14S  N.  W.  83;  Moore  it. 
Ringo,  82  Mo.  468;  Holmes'  Appeal, 
79  Pa.  278;  Patchin  e.  Swift,  21  Vt.  292. 

'■See  Farquhar  o.  Farquhar,  194 
Man.  400,  405,  80  N.  E.  654. 

*>  St  Louis  &  S.  F.  Ry.  Co.  v.  Deai^ 
bom,  60  Fed.  880,  23  U.  S.  App.  66, 
9  C.  C.  A  286;  Arnold  v.  Arnold,  137 
Cal.  291,  70  Pao.  23;  Harding  v.  Rob- 
inson, 176  Cal.  634,  166  Pao.  808; 
Brosaeau  v.  Jooobs'  Phumacy  Co., 
147  Ga.  186,  93  S.  E.  293;  Pickett  v. 
Green,  120  Ind.  684,  22  N.  E.  737; 
Reisterer  tr.  Carpenter,  124  Ind.  30,  24 
N.  E.  371;  Indianapolis  U.  Ry.  Co.  p. 
HouUhan,  167  Ind.  494,  60  N.  E.  943; 
Cohen  v.  Jackoboice,  101  Mich.  409, 
59  N.  W.  666;  Carter  p.  Weber,  138 
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however,  be  observed  that  frequently  when  consideration  is 
recited  in  a  written  contract  as  havii^  be^i  given,  it  will  be 
true  that  though  the  consideration  was  not  given  the  parties 
in  fact  agreed  that  the  consideration  recited  shoiild  be  ^ven 
as  such.  This  iatention  on  any  theory  may  be  shown,  since 
the  evidence  supports  the  instrument  though  varying  a  recite. 
But  the  recital  of  the  receipt  of  a  fictitious  consideration  is 
also  common  in  written  agreements,  where  in  fact  there  was 
no  consideration,  and  no  intention  to  give  any.  Where,  for 
instance,  a  consideration  of  one  dollar  is  recited  as  having 
be^i  paid  in  return  for  a  stated  promise,  the  parties  ordinarily 
have  not  actually  bargained  for  any  such  exchange,  and  if 
the  truth  cannot  be  shown,  a  promise  will  be  enforced  which 
in  fact  has  no  valid  consideration.  It  would  be  destructive 
of  the  docb-ine  of  consideration  to  hold  tiiat  an  admission 
of  consideration  in  an  unsealed  writing  estopped  the  promisor 
in  favor  of  the  promisee,  who  of  course  knows  the  actual  facts,'* 
from  showing  that  no  consideration  existed.  If  merely  saying 
in  writing  that  a  specified  fictitious  consideration  has  been 
received  is  enough  to  make  a  promise  bindii^,  a  new  and 
hitherto  unacknowlet^^  land  of  formal  obhgation  has  been 
created.  Clear  as  this  is  on  principle,  a  doubt  has  been  cast 
upon  it  by  a  remark  made  by  Story,  J.,  of  the  United  States 
Supreme  Court,  and  by  decisions  which  have  followed  his 
statement.  He  said:  "The  guarantor  acknowle<^ed  the  re- 
ceipt of  the  one  dollar,  and  is  now  estopped  to  deny  it.  If  she 
has  not  recdved  it,  she  would  now  be  entitled  to  recover  it."  '* 
And  this  remiark  has  been  quoted  in  a  later  decision  of  the 
same  court  ^  and  has  served  as  the  basis  for  other  decisions 
or  statements  to  the  same  effect."    The  error  in  Ju<^e  Story's 

Mich.  576,  101  N,  W.  818;  Ki*iner  v.  ably  relies  on  a  recital  of  consideration, 

Gardner,  104  Minn.  370, 1 16  N.  W.  925,  however,  there  may  well  be  an  entop- 

22  L.  R.  A.  (N.  S.)  492;  Jackaon  v.  pel.    WatkinB  i>.  Robertson,  105  Va. 

Cbicftgo,  etc.,  R.  Co.,  54  Mo.  App.  636;  269, 54  S.  E.  33, 6  L.  R.  A.  (N.  S.)  1194, 

Wells  V.  Aufrecht,  96  Neb.  402,  147  115  Am.  St.  Rep.  880. 

N.  W.  1125;  Ferry  v.  Stephens,  66  "Lawrence  v.  McCiJmot,  2  How. 

N.  Y.  321;  Union  Machinery  Ac.  Co.  r.  428,452,  11  L.  Ed.  326. 

Darnell,  89  Wash.  226,  154  Pac.  183.  "  Davia  r.  Wells,  104  U.  S.  159,  167, 

But  see  FuBting  Ex.  t>.  SuUivau,  41  26  L.  Ed.  686. 

Md.  162.  "  Southern  Bell  Tel.  &  Tel.  Co.  o. 

"Ab  to  a  third  peraon  who  juetifi-  Harris,  117  Ga.  1001,  44  S.  E.  885; 
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statement,  for  error  it  must  be  considered,  is  not  that  it  directly 
denies  any  principles  of  law,  but  by  a  fictitious  construction 
assumes  to  treat  an  acknowledgment  of  the  receipt  of  one 
dollar  by  way  of  consideration  if  not  true  literally,  because 
no  money  was  received  as  amounting  to  a  promise  to  give 
a  dollar.  Having  thus  fictitiously  treated  an  admission  of 
an  alleged  fact  as  a  promise  to  make  it  true,  the  parol  evidence 
nile  becomes  applicable  to  the  case.**  If  this  were  sound  the 
same  principle  might  be  appUed  to  every  written  receipt. 
The  argument  is  answered  in  a  New  York  decision:"*  "It  is 
sud  that  it  is  an  agreement  to  receive  the  sum  named  in  full 
payment  of  his  contract.  That  statement,  however,  is  in- 
correct, for  it  does  nothing  of  the  sort.  Nothing  is  promised. 
At  most  it  is  a  mere  admission  of  a  past  transaction  or  of  an 
ensting  fact.  It  is  a  mere  acknowledgment  that  an  amount 
of  money  has  been  received  by  the  plaintiff  in  full  pajonent 
of  his  account.  Hence,  it  must  be  regarded  as  a  receipt  only 
uid  not  as  a  contract. 

"  That  such  a  receipt,  beii^  an  informal  and  non-depositive 
writing,  may  be  modified,  expired  or  contradicted  by  parol, 
is  well  est^lished  by  the  authorities  in  this  state  and  else- 
where." 

The  policy  of  the  law  require  consideration,  and  no  agree- 

Schnada  v.  TurnK-,  130  III.  28,  22  promiBOr  would  "take  it  all  at  ODoe;" 

N.  B.  497,  6  L.  R.  A.  IM;  Seyferth  r.  that  ia,  when  the  option  should  be 

GiOTeB,  etc.,  Co.,  217  HI.  isS,  76  N.  E.  exercised,  and  the  land  to  which  it  re- 

S22;  Ril^  V.   Inteniational   Banana  lated  paid  for.     The  court  said  (at 

Food  Co.,  185  HI.  App.  629,  637  (but  page  486),  "It  was  equivalent  to  say- 

■ee  I^bet  Brewing  Co.  d.  LeF^e,  186  ing  to  appellee  that  he  waived  the 

HL  App.  468) ;  FuDk  t>.  Arbnan,  69  payment,  or  that  he  preferred  poet- 

Huo,546,24N.  Y.  S.  13(butBeeKomp  ponement  of  the  payment,  or  that,  as 

t.  RaymCHid,  175  N.  Y.  102,  108,  67  between  the  parties,  it  should  be  cod- 

N.  E.  113;  I.eailer  v.  De  Loynea,  160  sidered  as  paid  though  the  money  was 

N.  Y.  App.  Div.  868,  136  N.  Y.  S.  not  to  be  received  until  a  later  adjuet- 

M8);  McPhenoD  v.  Fargo,  10  S.  D.  ment,"  and  held  the  option  binding 

SU,  74  N.  W.  1057,  60  Am.  St.  Bep.  in  spite  of  a  Bubaequent  revocation. 

723.  It  seems  impossible  to  support  the  de- 

"InSeTferthp.OroveSietc.,  R.Co.,  oiuan.    To  admit  that  consideration 

217  HI.  483,  76  N.  E.  622,  a  considera-  may  be  waived  is  to  eay  that  the  rule 

tioa  of  one  dollar  recited  in  a  writing  of  law  requiring  consideration  can  be 

M  given  for  an  option  was  in  fact  ten-  changed  if  the  parties  object  to  it. 

dcnd,  but  declined  for  the  reason  that  **  Komp  v.  Raymond,  175  N.  Y.  10% 

if  the  <Mlar  was  wanted  at  all,  the  108,  67  N.  E.  113. 
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ment  of  the  parties  to  forego  the  requirement  can  take  its 
place.  It  will  be  observed  that  the  so-oalled  estoppel  amoiints 
at  most  to  an  agreement  to  for^o  consideration.  Both  parties 
know  the  facts.  There  is  no  reliance  on  a  misstatement. 
Where  the  parties  state  a  promise  as  consideration,  as  has 
been  seen,  the  parol  evidence  rule  fastens  that  agreement  upon 
them  irTe^}ective  of  their  actual  intention  or  oral  agreement.' 
But  the  recital  of  an  all^;ed  past  fact  which  both  parties 
know  to  be  tmtrue  will  not  deceive  the  court,  and  shoxild  not 
operate  as  a  promise  when  the  parties  have  manifested  no 
intent  to  promise.'    A  statement  in  a  written  contract  of  an 


'  See  further,  iitfra,  S  610. 

•  Freabyteriuk  Church  v.  Cooper,  1 12 
N.  Y.  517,  20  N.  £.  3S2;  MeCourt  n. 
Peppard,  126  Wis.  326, 105  N.  W.  809. 
In  Stewart  p.  Chicago,  etc.,  R.  Co.,  141 
Ind.  55,  69,  40  N.  E.  67,  a  release  was 
Bet  up  aa  a  defence  to  an  action  for 
peraonal  injuries.  The  release  recited 
a  consideration  of  S31.60.  Want  of 
consideration  was  set  up  by  way  of 
replication.  The  oourt  said,  at  page 
Sa,  "in  Pickett  v.  Green,  120  Ind.  584, 
in  speaking  of  the  rule  that  the  consid- 
n^tion  expressed  in  a  writing  may  be 
varied  or  contradicted  by  parol  this 
oourt  has  said:  'The  reason  generally 
given  for  the  rule  is,  that  the  language 
with  refocnee  to  the  consideration  is 
not  contractual;  it  is  merdy  by  way  of 
redlal  of  a  fact,  viz.,  the  amount  of  the 
consideration,  and  not  an  agreement 
to  pay  it,  and  hence  such  redtals  may 
be  contradict«d.' 
"Referring  to  the  general  rule  that 
parol  evidence  cannot  be  admitted  to 
contradict  the  terms  of  a  written  con- 
tract, it  was  there  further  said  that 
'out  of  this  grows  the  exception  to  the 
rule  firat  above  stated,  that  where  the 
contract  is  complete  upon  its  face,  a 
stipulation  as  to  the  consideration  be- 
comes contractual,  and  where  there  is 
either  a  direct  and  positive  promise 
to  pay  the  consideration  named,  or  aa 
assumption  of  an  encumbrance  on  the 


part  of  a  grantee  in  a  deed  which  be- 
comes binding  upon  its  acceptance, 
then  the  ordinary  rules  with  reference 
to  contracts  apply,  and  the  considera- 
tion expressed  can  no  more  be  varied 
by  parol  than  any  other  portion  of  the 
written  contiact. ' 

"In  our  judgment,  the  consideration 
expressed  in  the  writing  before  ua  is 
not  contractual,  but  is  manifestly  a 
recital  of  the  amount  of  the  considera- 
tion. It  indudea  do  agre^nent  to  pay 
or  assume  any  sum  or  liability.  It  may 
be  considered  apart  from  the  obliga- 
tions of  the  appellant,  and  its  state- 
ment was  not  essential  to  the  validity 
of  such  obligations,  but  it  might  havo 
been  established  by  parol.  We  have 
no  doubt  that  the  cases  correctly  ^>- 
plying  the  rule  that  no  parol  inquiry 
may  be  made  into  the  consideration 
expressed,  are  thoae  where  the  con- 
sideration consists  in  the  performance 
of  some  duty  which  is,  by  the  terms  of 
the  writing,  undertaken  on  the  one 
ade  for  the  benefit  of  the  other.  Sudi 
duties  cannot  be  diminished  or  en- 
larged by  parol.  As  we  have  said,  the 
consideration  of  the  contract  before  us 
involves  the  performance  of  no  duty. 
The  contract  recites,  as  a  conndera- 
tion  for  the  relinquishment  therein 
stated,  the  payment  to  the  aiq>dlant 
of  a  sum  <^  money. 

"If  this  recital  ia  false,  the  same 
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existing  fact,  as  that  something  other  than  a  promise  has  been 
received  as  consideration,  though  not  conclusive,  is,  however, 
prima  facte  evidence  of  that  fact.* 


§  116.  Charitable  subscriptions. 

The  very  term  charitable  subscription  indicates  that  the 
subscriber's  promise  is  made  as  a  gift  and  not  in  return  for 
consideration.  There  is  no  bargain  between  the  parties.  Even 
if  one  were  attempted  it  is  open  to  doubt  whether  the  acceptance 
or  promise  to  acc^t  a  pure  benefit — as  a  sum  of  mon^ — 
can  l^ally  be  sufficient  consideration  for  a  promise  to  confer 
the  benefit;  *  but  this  point  need  not  be  troublesome  because 
no  bai^ain  of  the  sort  is  contemplated.  Nor  does  it  help 
the  matter  that  a  charitable  subscription  is  generally  not  a 
promise  to  give  money  unconditionally  but  to  give  it  for  a  cer- 
ttun  object.  A  promise  to  give  a  tramp  $20,  for  an  overcoat 
is  no  more  binding  than  a  promise  to  give  him  $20  to  spend  as  he 
pleases.'  Nor  has  the  law  generally  accepted  the  principle  that 
reliance  on  a  gratuitous  promise  makes  the  promise  binding."  A 
promise  to  give  a  church  a  thousand  dollars  towards  a  new  build- 


right  exiats  to  prore  that  fact  by  parol, 
as  ezista  in  any  poeBible  case,  when  the 
orawideratioii  alone  of  &  contract  may 
be  attacked  by  parol.  Under  the  aeo- 
ond  pangroph  of  leidy,  it  may  be 
prOTen  Uiat  no  sum  whatever  was  re- 
oeired,  and  under  the  third  paragraph, 
it  may  be  proven  that  a  sum  was  r»- 
eeived,  not  at  the  time  of,  or  aa  the 
conffldoalioii  for,  the  execution  of  the 
inBtrument,  but  at  another  time, 
thou^  falsely,  and  colorably  carried 
intoUieinatnunait."  In  Koppiti-Mel- 
dtecB  Brewing  Co.  v.  Bdmi,  130  Mich. 
649, 653, 90  N.  W.  676,  the  court  sud: 
"If,  as  Gontraided  by  the  plaintiff, 
this  writing  contains  tlie  mtire  coO' 
tract,  and  cannot  be  varied  or  added  to 
by  paiol,  it  is  a  unilateral  contract, 
(t.  e,  a  gratuitous  pramise]  which  only 
beoomea  binding  when  tike  oonBider»- 
tion  therein  meutionefl  is  paid." 
*BhuD  V.  Mitchell,   59  Ala.  536; 


Whitney  v.  Steams,  16  Me.  394;  Frank 
V.  Irgins,  27  Minn.  43,  6  N.  W.  380; 
Jerome  v.  Whitney,  8  Johns.  321; 
Eastern  Plank  Rod  Co.  c.  Vaughan, 
20  Barb.  15S,  14  N.  Y.  646;  Lessler  v. 
De  Loynra,  150  N.  Y.  App.  Div.  868, 
136  N.  Y.  a  898  (contract  under 
8eal);  Jfmee  r.  Holliday,  11  Tex.  412, 
62  Am.  Dec.  487;  ThraU  r.  NeweU,  19 
Vt.  202,  47  Am.  Dec.  682;  Bibelhausen 
0.  Bibelhausen,  169  ITib.  365, 160  N.  W. 
616. 

•Seempra,  {103d. 

•  In  Martin  v.  Meks,  179  Mass.  114, 
60  N.  E.  397,  HolmM,  C.  J.,  said: 
"Of  course  the  mere  fact  that  a  prom- 
isee reliea  upon  a  promise  made  with- 
out other  consideration  does  not  im- 
part vaUdity  to  what  before  was  void. 
Bragg  P.  Donielson,  141  Mose.  196, 196, 
4N.E.622."  See  also  Thome  P.  Deas, 
4  Johns.  84. 

« See  ittfni,  {  139. 
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iog,  is  equally  gratuitous.  Clear  as  this  is,  and  though  in  Exig- 
land  such  a  subscription  is  not  binding/  in  the  United  States, 
on  such  a  great  variety  of  reasoning,  as  in  itself  shows  the 
lack  of  ai^  really  valid  consideration,  charitable  subscrip- 
tions have  been  held  either  contracts  or  offers  to  contract. 
The  view  most  commonly  held  is  that  such  a  subscription  is 
an  offer  to  contract  which  becomes  binding  as  soon  as  the 
work  towards  which  the  subscription  was  promised  has  been 
done  or  begim,  or  liability  incurred  in  regard  to  such  work 
on  the  faith  of  the  Bubscription." 

Since  the  subscription  in  its  mception  is  reguxled  as  an 
offer,  until  the  work  has  been  done  or  liability  incurred  the 
subsiaiptlon  is  revocable  by  death,  insanity,  or  otherwise.* 


Wn  re  Hudson,  54  L.  J.  Ch.  811. 
See  aiao  Reinliart  v.  Buigar,  43  Ont. 
L.  R.  120. 

'  Young  Men's  Chmtian  Assoc,  v. 
Eetia,  140  Ga.  291,  78  S.  E.  1075,  48 
L.  R.  A.  (N.  S.)  783;  MiUer  v.  Ballard, 
46  111.  377;  Trustees  v.  Garvey,  53  lU. 
401,  S  Am.  Btip.  61;  Richelieu  Hotel 
Co.  V.  InteniAtional  Co.,  140  111.  248, 
29  N.  £.  1044;  University  of  Des- 
Moines  c  Livingston,  S7  la.  307,  10 
N.  W.  738,  65  la.  202, 21  N.  W.  664,  42 
Am.  Hep.  42;  McCabe  v.  O'Connor, 
69  la.  134,  28  N.  W.  673;  Firat  Church 
0.  DonneU,  110  la.  5,  81  N.  W.  171; 
Brokaw  v.  McEIroy,  162  la.  288,  143 
N.  W.  1087,  50  L,  R.  A.  {N.  8.)  835; 
GittingB  D.  Mayhew,  6  Md.  113;  Cot- 
tage St.  Church  ir.  KendaU,  121  Maes. 
628,  23  Am.  Rep.  286;  Shemin  v. 
Fletcher,  168  Mass.  413,  47  N.  E.  197; 
Robinson  v.  Nutt,  185  Mass.  345,  70 
N.  E.  198;  Albert  Lea  CoU^e  «. 
Brown,  88  Minn.  524,  93  N.  W.  672, 
60  L.  R.  A.  70;  Pitt  v.  Gentle,  40  Mo. 
74;  School  District  Kansas  City  v. 
Sheidley,  138  Mo.  672,  40  S.  W.  656, 
37  L.  R.  A.  406,  60  Am.  St.  Rep.  576; 
James  V.  Clough,  26  Mo.  App.  147; 
Ohio,  etc..  College  ».  Love's  Ex'r,  16 
Oh,  St.  20;  Irwin  v.  Lombard  Univ.,  66 
Ohio  St.  9,  46  N.  E.  63;  tub  nom.  Irwin 
B.  Webrter,  36  L.  R.  A.  239  (.t^f.  John- 


son 0.  Otttf  bein  Univ.,  41  Ohio  St.  627) ; 
In  re  Converse's  Est.,  240  Pa.  458,  87 
Atl.  849;  Young  Men's  Christian  Assoc. 
0.  Olds  Co.,  84  Wash.  630, 147  Pao.  406; 
Hodgffl  V.  Nalty,  104  Wis.  464,  80 
N.  W.  726;  Sargent  v.  Nicholson,  25 
Dom.  L.  R.  638,  26  Manitoba  L.  R.  53; 
Young  Men's  Christian  Assoc,  v.  Ran- 
kin, 27  Dom.  L.  R.  417.  See  also  Lasar 
V.  Johnson,  125  Cal.  S49,  58  Pac.  161; 
Gait's  Ex.  V.  Swain,  9  Gratt.  633,  60 
Am.  Dec.  3U.  The  use  of  the  defend- 
ant's subscription  as  an  inducement 
to  others  to  subscribe  was  held  to 
make  it  bindii^  in  Board  of  Trus- 
tees V.  Noyce,  165  la.  601,  146  N.  W. 
848. 

'  Grand  Lodge  v.  Famham  70  Cal. 
158,  11  Pac.  592;  Pratt  v.  Baptist  Soc., 
93  lU,  475,  34  Am.  Rep.  187;  Beach  p. 
Firat  Church,  96  Dl.  177;  Augustin  v. 
Methodist  Society,  72  III.  App.  452; 
Davis  f .  Campbell,  93  la.  524,  632,  61 
N.  W.  1053;  Sullivan  o.  Corbett,  3 
Kans.  App.  390,  42  Pac.  IIOS;  Hd- 
fenstein's  Est.,  77  Pa.  328, 18  Am.  Rep. 
449;  Krst  Church  v.  Gilhs,  17  Pa,  Co. 
Ct.  614.  See  also  Reimensnyder  v. 
Gans,  110  Pa.  17,  2  Atl.  425;  c/.  In  n 
Converse's  Est.,  240  Pa.  458,  87  Atl. 
849,  where  the  court  held  that  the 
fact  that  other  ^bscriptions  had  been 
induced  in  reliance  on  the  promise  of  a 
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The  difficulty  with  this  view  is  two-fold.  In  the  first  place, 
"if  A  says,  'I  will  give  you,  B,  £1000,'  and  B,  in  reliance  on 
that  promise,  spends  £1,000  in  birring  a  house,  B  CMinot  recover 
the  £1000  from  A."  "  The  detriment  is  incurred  in  reliance  on  a 
promise  which  on  its  face  was  intended  as  a  ^t  and  not  a  bar- 
gun.  Moreover,  if  the  subscription  could  be  treated  as  request- 
ing a  consideration,  the  consideration  requested  is  certainly  not 
ht^nnmg  work  or  incurring  liability,  but  doing  the  whole  work 
toward  which  the  subscription  was  made.  Therefore,  if  the  sub- 
scription was  an  offer  at  all,  it  would  not  ripen  into  a  contract 
until  the  work  had  been  done."  It  is  held  in  other  jurisdictions 
that  the  promise  of  each  subscriber  is  supported  by  the  promises 
of  the  others."  The  difficulty  with  this  view  is  ita  lack  of  con- 
formity to  the  facts.  It  is  doubtless  possible  for  two  or  more 
persons  to  make  mutual  promises  that  each  will  give  a  specified 
amount  to  a  charity  or  other  object,"  but  in  the  case  of  ordinary 
charitable  subscriptions,  the  promise  of  each  subscriber  is 
made  direct^  to  the  charity  or  its  trustees,  and  it  is  frequently 
made  without  any  reference  to  the  subscriptions  of  others. 
If  induced  at  all  by  previous  or  expected  subscriptions,  this 
inducement  only  affects  the  motive  of  the  subscriber;  it  cannot 
be  said  that  the  previous  subscriptions  were  given  in  exchange 
for  the  later  one.  Indeed  the  earlier  subscriptions  would  be 
open  to  the  objection  of  being  past  consideration  so  far  as 
a  later  subscription  was  concerned.  The  case  is  no  better  if 
the  subscriptions  are  made  conditional  upon  a  certain  amount 
being  subscribed,  this  requirem^it  must  ordinarily  be  con- 

BubecribcT  made  his  promiae  irrevoca-  RabiiuOD,  37  Pa.  210, 78  Am.  Dec.  421. 

Ue  by  death.  See  also  Flist  Church  v.  Pungs,  126 

»/n  rt  Hudson,  64  L.  J.  Ch.  811,  Mich.  670,  86  N.  W.  235;  Homan  o. 

I^  Peamn,  J.  Steele,  IS  Neb.  652,  26  N.  W.  472. 

"  See  tupm,  5  60.  See  also  Hodgea  v.  Nalty,  101  Wis.  464, 

"  Christian  CoUege  d.  Hendley,  49  80  N.  W.  726,  1 13  Wia.  567,  89  N.  W. 

Cal.  347;  Owenby  v.  Georgia  Baptist  535;  Hodges  v.  O'Brien,  113  Wis.  97, 

AsKmbly,  137  Ga.  098,  74  S.  E.  56;  88  N.  W.  901. 

Oeert  p.  Trustees  of  Indiana  Aabury  '■  Tweddle  n.  Atkinson,  1  B.  &  S.  393; 

University,    53    Ind.    326;    Petty    v.  Rogers  w.  Galloway  College,  64  Ark. 

TVuBtew  of  Church  of  Christ,  96  Ind.  627,  44  S.  W.  464,  39  L.  H.  A.  636; 

276;  AUen  v.  Duffie,  43  Mich.  1,  4  Lasar  v.  Johnson,  126  Cal.  549,  58  Fac. 

N.  W.  427, 38  Am.  Rep.  159;  Congrega-  161 ;  LaFayette  Corporation  v.  Ryland, 

tional  Soc  v.  Perry,  0  N.  H.  154,  26  80  Wis.  29,  49  N.  W.  157. 

Am.  Deo.  465;  Edinbojo  Academy  i>. 
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Btrued  as  merely  a  craidition  and  not  a  consideration;  though, 
here  a^un,  it  is  possible  to  m^e  an  o£Fer  to  contract  to  pay 
a  certain  stun  in  condderation  of  subscriptions  of  a  certain 
amoimt  being  obtained.  In  a  few  cases  it  has  been  held  that 
the  fact  that  other  subscriptions  had  been  induced  by  the 
subscription  in  question  was  a  sufficient  consideration;  '*  but 
this  view  is  even  more  difficult  to  maintain  than  the  others 
which  have  been  stated.  On  no  reasonable  construction  of 
the  facts  can  it  be  said  that  a  subscriber  in  an  ordinary  charitable 
subscription  makes  his  promise  in  exchange  for  the  promisee's 
inducing  other  subscribers  to  subscribe. 

In  still  other  cases  it  has  been  held  tiiat  the  acceptance  of 
the  subscription  by  the  beneficiary  or  its  representatives 
imports  a  promise  to  apply  the  fimds  properly,  and  this  promise 
supports  ihe  subscribers'  promises." 

It  is  doubtless  true  that  the  charity  to  which  subscription 
is  made,  or  the  trustees  of  the  charity,  impliedly  promise  to 
apply  the  fimds  in  accorduice  with  the  terms  .of  the  sub- 
scription. But  this  promise  is  not  made  as  the  consideration 
or  exchange  for  the  subscriber's  promise.  A  promise  to  give 
a  trustee  money  in  trust  for  another  is  no  more  binding  than 
a  promise  to  give  the  money  directly  to  the  beneficiary.  In 
a  few  cases  in  the  United  States  a  tendency  has  been  shown 
to  restrict  former  authorities  and  treat  charitable  subscriptions 
as  gratuitous  and  not  binding.^'    In  truth  the  enforcement  of 


"Hanson  Trustees 
Pick.  506;  Watkins  v.  Eamee,  9  Giuh. 
637;  Ives  v.  Sterling,  6  Met.  310  (but 
this  theory  wbs  discre)lit«d  in  Cottage 
St.  Church  v.  KendaJl,  121  Masa.  528, 
23  Am.  Rep.  280);  Comatock  v.  Howd, 
15  Mich.  237  (but  see  Northern,  etc., 
R.  V.  EBbw,  40  Mich.  222);  Irwin  v. 
Lombard  Univ.,  56  Ohio  St.  9, 46  N.  E. 
63;  In  re  Converse's  Estate,  240  Pa. 
458,  87  Atl.  849. 

"  Bamett  v.  Franklin  College,  10 
Ind.  App.  103,  697,  37  N.  E.  427,  432; 
Collier  v.  Baptist  Soc,  8  B.  Mon.  68; 
Trustees  v.  Fleming,  10  Bush,  234; 
Trustees  of  Mfune  Central  v.  Haskdl, 
73   Me.    140;  HeUenston's  Est.,   77 


Pa.  328,  331,  18  Am.  Rep.  449;  This- 
tees  of  Troy  Academy  v.  Nelson,  24  Vt. 
189. 

M  Culver  D.  Banning,  19  Minn.  303 
(but  see  Albert  Lea  College  v.  Brown, 
88  Minn.  524, 93  N.  W.  672, 60L.  R.  A. 
870) ;  Presbyterian  Church  v.  Cooper, 
112  N.  Y.  517,  20  N.  E.  352,  8  Am.  St. 
Rep.  767;  Twenty-third  St.  Church  ii. 
ComeU,  117  N.  Y.  601,  23  N.  E.  177, 
6  L.  R.  A.  807  (qf.  Keuka  College  n. 
Ray,  167  N.  Y.  96,  60  N.  E.  325); 
Montpelier  Seminary  v.  Smith's  Es- 
tate, 69  vt.  382,  38  Atl.  06  ((/. 
Grand  Isle  o.  Kinney,  70  Vt.  381,  41 
Atl.  130). 
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charitable  subBciiptions  is  only  to  be  supported  if  a  promissory 
estoppel  be  r^;arded  as  a  sufficient  substitute  (or  considera- 
HoD.."  In  a  few  decisions  the  court  has  frankly  admitted 
that  estoppel  and  not  consideration  was  the  ground  on  which 
recovery  was  allowed."  The  correctness  of  such  decisions  and 
the  propriety  of  allowing  a  recovery  on  charitable  subscriptions 
in  any  case  where  detriment  had  been  incurred  in  reliance  on 
them,  must  depend  on  the  general  allowance  of  such  a  pnanis- 
sory  estoppel  as  an  alternative  for  consideration." 

§  117.  Subscriptioiis  for  business  purposes. 

It  is  not  uncommon  for  subscribers  to  contract  for  some 
buaness  end  either  with  one  another  or  with  a  person  or  cor- 
poration to  whom  the  subscriptions  are  payable.  This  means 
tiiat  the  subscribers  are  not  planning  to  make  a  gift  of  the 
monqr  which  they  subscribe,  but  to  receive  an  exchange  for 
it  If  this  exchange  is  requested  as  a  return  for  the  subscription, 
the  subscription  is  supported  by  valid  consideratiou.  Instances 
of  such  bargains  may  be  found  where  subscribers,  to  induce  a 
corporation  to  move  its  plant,"  or  to  build  a  factory  in  a  certain 
place,**  or  to  induce  a  municipality  to  make  improvements,^* 
promise  sums  of  money.  Sometuues  the  bargain  is  tmilater^, 
the  Butfficribers  making  an  offer  which  is  accepted  by  the  actual 
doing  of  the  thing.^*  In  such  a  case  it  would  seem  upon  princi- 
ple that  the  subscription  was  revocable  until  the  act  requested 
was  fully  completed;  ^*  but  many  coiui»  would  doubtless  hold 

"Beemfra,  S  139.  79  Wis.  366,  48  N.  W.  255;  Superior 

"Beatty  e.  Western  College,    177      ConaoUdated  Land  Co.  ii.  Bickford,  93 
m.  280,  62  N.  E.  432,  42  L.  R.  A.  797,      Wis.  220,  67  N.  W.  45. 
OS  Am.  St.  Rep.  242;  Simpaon  Collq^  "  Gerard  t>.  Seattle,  73  Wash.  619, 

1.  Tuttle,  71  Iowa,  596,  33  N.  W.  74;      132  Pac.  227. 

Sehool  District  Kansas  City  v.  Sheid-  ■■  Such  were  the  baiiQuns  in— Ctury 
ley,  138 Mo. 072, 408.  W. 666, 37 L.  R.  e.  Kentucky  Weatem  R.  Co.,  26 Ky.  L. 
A.  406, 60  Am.  St.  Rep.  676.  R^.  1372,  78  8.  W.  436;  Fort  Wayne 

"See  ir^To,  i  139.  Electric  iJght  Co.  v.  Miller,  131  Ind. 

"Fort  Wayne  Electric  Id^t  Co.  v.  499,  30  N.  E.  23,  14  L.  R.  A.  804; 
Uiller,  131  Ind.  499,  30  N.  £.  23,  14  Bohn  Mfg.  Co.  o.  Lewis,  45  Minn.  164, 
L.  E.  A.  804;  Bohn  Mfg.  Co.  v.  Lewis,  47  N.  W,  662;  L:ckB  v.  Taylor,  161 
45  Mum.  164,  47  N.  W.  652.  N.  Y.  App.  TUv.  44,  146  N.  Y.  Supp. 

*'GihbonB  v.  Bente,  51  Minn.  499,  256;  Superior  Consolidated  lAnd  Co. 
63  N.  W.  756,  22  L.  R.  A.  80;  Locke  v.  v.  Bickford,  93  Wig.  220,  67  N.  W.  46. 
Ttjior,  161  N.  Y.  App.  Div.  44,  146  >'  See  supra,  {  60.    C/.  cafiea  cited  in 

H.  Y.  Supp.  266;  Gibbooa  v.  Grioscl,      the  preceding  note. 
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that  tiie  mcurring  of  expense  by  the  offeree  with  a  view  to 
acceptJr^  the  offer  would  make  the  subscription  irrevocable.  *' 
The  bargains,  however,  may  be  bilateral.  A  promise  being 
made  at  the  outset  to  the  subscribers  as  well  as  by  them.^ 

A  business  subscription  may  take  other  forms.  The  sub- 
scribers individually  may  promise  one  another  to  contrib- 
ute land  or  money  to  a  business  enterprise."  So  the  mutual 
promises  of  stockholders  that  their  voting  powers  shall  be 
vested  in  trustees  are  vaUd  reciprocal  considerations  for 
each  other.** 

§  118.  Subscriptions  to  stock  in  corporations. 

Subscriptions  to  stock  in  corporations  involve  no  differ- 
ent principles  from  other  business  subscriptions..  The  sub- 
scriber promises  his  payment  in  return  for  the  promise  of 
the  corporation  to  give  him  stock.^  The  form  in  which 
the  subscription  is  made  is  umnaterial.  Any  facts  showing 
actual  assent  will  constitute  a  contract.*"  Until  the  contract 
of  subscription  is  completed  by  acceptance,  the  subscriber 
may  withdraw.**  Frequently  subscriptions  are  made  to  the 
stock  of  corporations  before  the  corporation  is  organized. 
It  b  then  impossible  to  make  a  bilateral  contract  with  the 
corporation,  and,  consequently,  the  subscription  remains 
a  mere  offer  until  the  corporation  is  oi^anized  and  accepts 

**  See  Superior  Conaolidated  lAud  in  the  promiae  of  the  oommittee  to  d&- 

Co.  tr.  Bickford,  93  Wifl.  220,  67  N.  W.  fend  the  Buits. 

45.    Also  supra,  i  116.  "Carn^e  Trust  Co.   e.   Security 

"Gibbons  v.  Bente,  51  Minn.  499,  L.  I.  Co.,  Ill  Va.  1,  68  S.  £.  412,  31 

63  N.  W.  756,  22  L.  R.  A.  80;  Gibbons  L.  R  A.  (N.  S.)  1186. 

V.  Orinael,  79  Wis.  365,  48  N.  W.  266.  "Harria'a  Case,  L.  R.  7  Ch.  687; 

In  these  cases  a  bilateral  written  Sftree-  Household  Fire  Ins.  Co.  r.  Grant,  4 

TDiesat  was  drawn  up  in  which  a  prom-  Exch.  D.  216,  and  cases  in  this  section, 

ise  was  made  to  build  a  dairy  in  return  poasim. 

for  the  promiaea  of  the  subacriberB  to  "  Planters',  etc.,  Co.  v.  Webb,  144 

pay  certain  sums.  Ala.  666, 39  So.  562;  Ventura,  etc.,  Ry. 

"  In  Martin  D.Meles,  179  Mass.  114,  Co.  v.  Collins   (Cal.),  46  Pac.  287; 

60  N.  £.  397,  a  number  of  manufao-  Jackson,  etc.,  Co.  v.  Walle,  106  La.  89, 

tuiers  promise  to  contribute  S500  and  29   So.  503;    Nebraska,   etc.,  Co.  n. 

such  additional  sums  up  to  $2000  as  Lednicky,  79  Neb.  687,   113  N.  W. 

mi^t  be  necessary,  to  a  conunittee  for  245. 

defmding  suits  arising  out  of  certain  "  Re    London    &.    Northern    Bank 

patents.     The   court  held    the   sub-  (1900),  1  Ch.  220;  and  see  eaeee  in  the 

scribets  bound,  Ending  consideration  following  note. 
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tiie  subscription.**  A  subscription  to  an  enterprise  not  yet 
incorporated  might  well  be  in  the  form  of  a  bilateral  contract 
with  the  promoter,  with  a  provision  that  the  promoter's  right 
and  liabilities  should  be  assumed  by  the  intended  corporation 
when  formed.** 

§  119.  A  promise  contingent  on  an  unknovn  past  event  is 
valid  consideration. 

As  has  already  been  seen  '*  a  conditional  promise  may  be 
sufficient  consideration.  The  performance  of  such  a  promise 
does  not  necessarily  involve  a  detriment  since  the  condition 
upon  which  any  action  is  to  take  place  may  not  happen.  But 
the  possibility  that  the  condition  may  happen,  involves  a 
chance  of  detriment  which  is  sufficient  to  make  ihe  promise 
valid  consideration.  If,  however,  a  condition  in  the  promise 
relates  to  a  matter  which  has  already  happened  so  that  if 
the  truth  were  known  to  the  parties  it  would  be  apparent 
that  the  promisor  really  bound  himself  for  nothing,  it  may 
be  urged  that  the  promise  is  insufficient  consideration.  For 
instance,  tiie  buyer  and  seller,  for  a  lump  price  of  a  tract  of 
land  supposed  to  contwi  a  certain  numbra*  of  acres  may 
mutually  agree  that  if  the  amount  of  land  in  the  tract  is  less 
than  was  supposed  when  the  sale  was  made,  a  deduction  shall 

"  Bryant's  Pond  Steam  Mill  Co.  v.  curred  in  reliance  upon  the  aubscrip- 
Fdt,  87  Me.  234,  32  Atl.  8S8,  33  tion,  withdrawal  cannot  be  made. 
L.  R.  A.  693,  47  Am.  St.  Rep.  323;  Cook  e.  Chittenden,  25  Fed.  544; 
Hudaoa  Real  Estate  Co.  i>.  Tower,  156  Lewia  v.  HiUsboro,  etc.,  Co.  (Tex.),  23 
Man.  82,  30  N.  £.  465,  161  Maw.  10,  8.  W.  338;  Fatty  v.  Hillaboro,  etc.,  Co., 
36  N.  E.  680,  42  Am.  St.  Rep.  379;  4  Tex.  Civ.  App.  224,  23  S.  W.  336. 
Flank's  Tavern  Co.  v.  Burkhard,  87  It  has  also  been  held  that  in  do  caae 
Hich.  182,  49  N.  W.  562;  Badger  Pa-  after  several  BubBcriptioos  have  been 
per  Co.  D.  Rose,  96  Wis.  145,  70  N.  W.  made,  can  one  subscriber  withdraw 
302,  37  L.  R.  A.  162;  Providence,  etc.,  without  consent  of  the  others,  each  sub- 
Co.  V.  Kent,  etc.,  Co.,  19  R.  1,  561,  35  acriber  being  treated  aa  contracting 
AtL  152;  cf.  Jamestown  Portland  Ce-  with  the  other  subscribers.  Nebraska, 
ment  Corp.  v.  Bowles,  228  Mass.  17S,  etc.,  Co.  v.  Lednicky,  79  Neb.  587,  113 
117  N.  E.  41.    In  Pennsylvania  it  is  N.  W.  245. 

hdd  tliat  a  subscriber  may  withdraw  "  See  infra,  {  306;  and  further  in 

only  prior  to  the  time  when  articles  of  r^ard  to  subscriptions  to  corporatioDB, 

incorporation  are  ready  for  filing.    Au-  Cook  on  Corporations,  jj&2  et  *eq., 

buni,etc.,Works(i.aiults,143Fa.256,  166  et  aeq. 

22  Atl.  904.    And  a  few  dedsiODS  seem  "Supra,  £112. 
to  bold  that  after  expense  has  been  in> 
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be  made  in  the  price  for  each  acre  of  deficiency;  while  if  the 
amount  of  land  in  the  tract  exceeds  what  had  been  under- 
stood, a  corresponding  increase  for  each  added  acre  shall 
be  made.  On  a  survey  being  made  the  tract  proves  larger 
than  had  been  eiupp{»ed.  In  actual  fact,  therefore,  the  seller 
in  promising  to  pay  for  a  possible  deficiency  promises  nothing, 
since  there  was  no  deficiency.  Nevertheless  on  these  facts, 
it  was  held  that  the  buyer's  promise  to  pay  for  the  excess  was 
supported  by  sufficient  conud^ation.'*  So  it  has  been  held 
that  where  several  heirs  agreed  after  a  relative's  death  but 
before  the  contents  of  his  will  were  known,  that  whatever 
the  terms  of  the  will  they  would  divide  the  estate  evmly,  the 
agreement  was  held  binding,  although  in  actual  fact  those 
who  received  tmder  the  will  less  tlum  a  ratable  share  were 
promising  nothing  in  return  for  l^e  promises  of  those  who 
under  the  will  would  take  more  than  a  ratable  share  to  surrender 
some  portion  to  the  others."  So  a  wf^er  on  an  unknown 
past  event  aside  from  the  defence  of  ill^ality  (which  would 
now  invalidate  the  agreement)  '^  is  a  valid  contract; "  and 
other  decisions  to  the  same  effect  might  be  added.** 

It  is  beUeved  that  these  decisions  are  sound  in  principle. 
The  law  looks  at  the  matter  not  from  the  standpoint  of  universal 
intelligence  but  from  the  standpoint  of  the  parties,  and  as 
the  law  is  made  for  man,  and  not  man  for  the  law,  this  is  the 
only  proper  attitude.  From  the  standpoint  of  the  parties 
in  the  cases  referred  to  above,  the  risk  is  as  real  where  the 
contingency  has  already  happened,  but  is  unknown,  as  is 
the  case  where  the  contingency  has  not  yet  happened.  This 
is  not  sayii^  that  anything  is  detrimental  which  the  parties 
think  detrimental,  but  only  that  where  on  the  facts  known  at 

"Seward  v.  Mitchell,  1  Coldw.  87.  Murphy,  287,  3  Am.  Dec.  693;  Ken- 

X  Supreme  Aswmbly  v.  CampbeU,  ned/a  Ex.  t>.  Ware,  1  Fa.  St.  44S,  44 

17R.  I.  402.   See  also  Minehanc  Hill,  Am.  Dec.  145.     See  abo  Beckley  v. 

144  N.  Y.  App.  D.  864,  129  N.  Y.  S.  Newland,  2  P.  Wms.  182;  McEIvain  b. 

873.  Mudd,  44  Ala.  48,  4  Am.  Rep.  106; 

•^Sto  infra,  i  1668.  Curry  s.  Davie,  44  Ala.  281;  Fool  v. 

*Shepp&rd,  Actions  (2d  ed.),  178;  Docker,  02  111.  SOI.     Cf.  Walker  v. 

March  t>.  I^t,  5  Burroughs,  2802.  Walker,  Holt,  328,  5  Mod.  13;  Harding 

X  Bunum  v.  Barnum,  8  Conn.  469,  v.    Walkra-,    Hempet.    53;    Smith    D. 

21  Am.  Dec.  689;  Rothrock  v.  Ferkiu-  Knight,  88  la.  257,  55  N.  W.  189. 
aon,  61  ind.  39;  Howe  o.  O'Mally,  1 
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tJie  time  of  the  bargun  any  reasonable  person  would  think  a 
detriment  or  a  possible  detriment  was  promised,  the  con- 
eiderstion  is  valid. 

S  120.  Payment  or  promise  of  payment  of  a  debt  is  not  valid 
consideration. 

^ce  a  debtor  incurs  no  legal  detrimoit  by  payii^  part 
or  all  of  what  he  owes,  and  a  creditor  obtains  no  legal  benefit 
in  receiving  it,  mch  a  payment  if  made  at  the  place  where  the 
debt  is  due  in  the  mediiun  of  payment  which  was  due,  and 
at  or  after  maturity  of  the  debt,  is  not  valid  consideration  for 
any  promise.  Tlie  question  moat  commonly  arises  when  a 
debtor  pays  part  of  a  liquidated  debt  in  return  for  the  credi- 
tor's agreement  that  the  debt  shall  be  fully  satisfied.  Such  an 
agreement  on  the  part  of  the  creditor  needs  for  its  support 
other  consideration  besides  the  mere  part  payment. 

A  chose  in  action,  in  the  language  of  the  Common  Law, 
lies  in  grant  and  not  in  livery.  Only  by  an  agreement  under 
seal,  or  by  a  promise  for  condderation  can  the  whole  or  part 
of  a  debt  which  is  represented  by  no  tangible  symbol  capable 
of  delivery  be  discharged.^  Accordingly  the  agreement  of 
the  creditor  to  discharge  the  whole  debt  then  and  there 
due  in  consideration  of  the  payment  of  part  is  unsupported 
by  valid  con^deration.*'    Occasional  decisions  may  be  found 

•If  iwpreBentedby  anoteor  bond,  473,  IIB  8.  W.  154);  Peaobern.  Witter, 

the  intentional   cancellation  or  aur-  131  Cal.  316,  63  Pac.  408;  Bamum  v. 

render  of  that  will  discharge  the  debt  Green,  13  Col.  App.  254,  67  Pac.  757; 

wbether  the  debtor  pays  part  of  the  Warren  p.  Skinner,  30  Conn.  550;  Rose 

claim  or  nothing  at  all.    See  infra,  c  Hall,  26  Coon.  392,  68  Am.  Dec.  402; 

H 1876  el  mq.  State  v.  Northrop  (Conn.},   106  Atl. 

o  Cumber  v.  Wane,  1  Strange,  436;  604;  Jordy  v.  Maxwell,  62  Fla.  236,  66 

Foakea  v.  Beer,  9  A.  C.  605;  Chicago  So,  946;  Hayes  r.  Man.  Miit.  L.  Ina. 

etc.,  Ry.  Co.  r.  Clark,  178  U.  S.  353,  Co.,  125  111.  626,  18  X.  E.  322,  1  L.  R. 

44  L.  Ed.  1099;  Hodges  v.  Tenneaaee  A.    303;   Knighta   Templars'   Co.   o. 

Implement  Co.,  123  Ala.  572,  26  So.  Crayton,  209  lU.  550,  70  N.  £.  1066; 

490;Blackp.  BlocumbMuleCo.,  SAla.  Farmers' &c.  Assoc,  f.  Cune,  224  111. 

App.  440,  62  So.  308;  Scott  t>.  Rawls,  699,  79  N.  E.  956;  Snow  «.  Griesbeimer, 

159  Ala.  399,  48  So.  710;  Reynolds  p.  220  lU.  106,  109,  77  N.  E.  110;  Wood- 

Rcynolda,  55  Ark.  369,  18  S.  W.  377  bury  o.  United  States  Casualty  Co., 

(i^.  Dreyfus  o.  Roberts,  75  Ark.  354,  284  III.  227, 120  N.  £.  8;  Janci  v.  Cemy, 

87  S.  W.  641,  112  Am.  St.  Rep.  67;  287  111.  359,  122  N.  E.  507;  Beaver  u. 

NorthSut«F.I.Co.p.Dillard,88Ark.  Fulp,  136  Ind.  595,  36  N.  E.  418; 
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which  are  mconsiatent  with  the  general  rule  though  that  rule 
is  admitted  by  the  courte  making  the  decisions.  Thus  it  has 
been  held  in  Beveral  cases  that  payment  of  a  reduced  rent 
in  accordance  with  a  parol  ^reement  satisfies  the  tenant's 
obligation  under  the  lease  to  pay  a  larger  sum.*'  Such  a 
result,  however,  cannot  be  made  consistent  with  accepted 
principles  of  consideration.  A  written  but  unsealed  receipt 
in  full  s^ed  by  the  creditor  ^ves  no  added  efficacy  to  the 
agreement.*'   Nor  an  indorsement  of  satisfaction  on  an  esecu- 


BendKT  v.  Been,  78  Iowa,  283, 43  N.  W. 
216,  S  L.  R.  A.  596 ;  Cartan  v.  Wm.  Tac- 
kaberry  Co.,  139  la.  586,  117  N.  W. 
953;  St.  LouiH,  etc.,  R.  Co.  v.  Davis,  35 
Kan.  464,  II  Pao.  421;  New  York 
L.  I  Co.  V.  Van  Meter's  Adm.,  137  Ky. 
4, 121  S.  W.  438,  139  Am.  St.  Rep.  282; 
Lee  I).  Oppenheimer,  32  Me.  253; 
Emmitlfiburg  R.  Co.  v.  DoDoghue,  67 
Md.  383,  10  Atl.  233,  1  Am.  St.  Rep. 
396;  Commercial  Farmers'  Bank  v. 
McCormick,  97  Md.  703,  55  Atl.  439; 
Prudential  Ins.  Co.  v.  Cottingham,  103 
Md.  319, 63  Atl.  359;  Tyler  u.  Odd-Fel- 
lows' Mut.  Helief  Amoc,  145  Maaa. 
134,  13  N.  E.  360;  Emerson  o.  Cer- 
ber,  178  Ma^.  130,  59  N.  E.  666; 
Attorney  General  v.  Supreme  Council, 
196  Mass.  151,  81  N.  E.  966;  Upton  v. 
Dennis,  133  Mich.  238,  94  N.  W.  728; 
Demeules  d.  Jewel  Tea  Co.,  103  Minn. 
150,  114  N.  W.  733,  123  Am.  St.  Rep. 
315,  14  L.  R.  A.  (N.  S.)  954;  Wherley 
V.  Rowe,  106  Minn.  494, 119  N.  W.  222; 
Foster  County  State  Bank  v.  lammore 
(Minn.),  134  N.  W.  501;  Winter  r. 
KansBB  City  Ry.  Co.,  160  Mo.  159,  SI 
S.  W.  606;  Vinson  v.  Lee  Jordan  Co., 
167  Mo.  App.  201,  151  S.  W.  199; 
Mcintosh  V.  Johnson,  51  Neb.  33,  70 
N.  W.  522;  Crawford  v.  Darrow,  87 
Neb.  494,  127  N.  W.  891;  line  v.  Nel- 
son, 38  N.  J.  L.  358;  Day  v.  Gardner, 
42  N.  J.  Eq.  199,  7  Atl.  365;  Murphy 
V.  Kaatner,  50  N.  J.  Eq.  214,  24  Atl. 
664;  Eckert  v.  Wallace,  75  N.  J.  L.  171, 
67  Atl.  76;  Decker  p.  Smith,  88  N.  J.  L. 
630,  96  Atl.  915;  JaSray  v.  Davis,  124 


N.  Y.  164,  26  N.  E.  361,  35  N.  Y.  St. 
106,  11  L.  R.  A.  710;  Donnan  v. 
Arkin,  120  N.  Y.  S.  757;  Kleinfelter  b. 
Granger,  136  N.  Y.  S.  485;  McKenaie 
V.  Oulbreth,  66  N.  C.  534;  Harper  v. 
Graham,  20  Ohio,  •  105;  Keen  u. 
Vaughan,  48  Pa.  477;  Thomas  a.  Hill 
Top  Section,  260  Pa.  1,  103  Atf  504; 
Rose  V.  Daniels,  8  R.  I.  331;  Clark  v. 
Summerfield  Co.,  40  R.  I.  254,  100  Atl. 
499;  Bx  parte  Zeigler,  83  S.  C.  78,  64 
S.  E.  513;  Hagen  v.  Townsend,  27  S.  D. 
457,  131  N.  W.  512;  Miller  v.  Fox,  III 
Tenn.  336,  76  8.  W.  893;  Simmons 
Hardware  Co.  v.  Adams  (Tex.  Civ. 
App.),  147  S.  W.  1196;  Bergman  Red- 
uce Co.  V.  Brown  (Tex.  Civ.  App.),  156 
S.  W.  1102;  Goodwin  v.  Follett,  25 
Vt.  386;  Smith  V.  PhUUpe,  77  Va.  548; 
Nixon  V.  Kiddy,  66  W.  Va.  356,  66 
S.  E.  500;  Rettinghouae  u.  Ashland, 
106  Wis.  595,  82  N.  W.  555;  Weidner 
p.  Standard  Ins.  Co.,  120  Wis.  10,  110 
N.  W.  246. 

"  Bowman  v.  Wright,  65  Neb.  661, 
91  N.  W.  580;  McKeniie  v.  Harrison, 
120  N.  Y.  290,  24  N.  E.  458,  8  L.  R.  A. 
257,  17  Am.  St.  Rep.  638;  Osaowaki  n. 
Wieaner,  101  Wis.  238,  77  N.  W.  184, 
C/.  Doherty  v.  Doe,  18  Colo.  456,  33 
Pac.  165. 

"  Chicago,  etc.,  R.  Co.  e.  Oark,  92 
Fed.  968,  35  C.  C.  A.  120  (rev'd  in 
178  U.  S.  353,  44  L.  Ed.  1099,  on  the 
ground  that  the  claim  in  question  was 
unliquidated);  Woodbury  e.  United 
States  Casualty  Co.,  284  III.  227,  120 
N.  E.  8;  St.  Louis,  etc.,  R.  Co.  u.  Davis, 
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tioD  issued  on  a  judgmeDt  for  the  debt/'*  The  apphcation 
c£  th£  law  of  consideration  to  attempted  dischai^e  of  hquidated 
claims  has  not  infrequently  been  criticised  by  courts  and  law 
writers;  *^  and  in  a  few  jurisdictions  the  law  has  been  changed 
by  decision,"  or  statute."    But  the  rule  of  the  common  law 


35  KftDS.  4A4,  11  Pac.  421;  Jones  v. 
Ricketla,  7  Md.  108;  Harriman  v.  Har- 
lisaaa,  I2Qray,  341;Riley  v.  Kershaw, 
S2  Mo.  224;  Murpky  v.  Kostner,  50 
N.  J.  Eq.  214,  24  Atl.  564;  Galoniti  v. 
Hendlin  (App.  Term.)  150  N.  Y.  S. 
641;  Smoot  v.  Checketts,  41  Utah,  211, 
12S  Pac.  412.  See  also  Hanna  v.  Fidel- 
ity &  Casualty  Co.,  172  Mo.  App.  241, 
157  S.W.  1046.  See,  however,  the  con- 
trary declaioiia  (baeed  frequently  on 
statuUa),  at  the  tsid  of  the  next  note. 

A  receipt  in  full  under  seal  is  a  dia- 
diarge  of  the  unpaid  balance  of  a  debt, 
where  seals  still  have  their  common-law 
efficacy.  Jackson  o.  Security  Mut.  Ins. 
Co.,  233  m.  161, 84  N.  E.  198. 

M  Smith  V.  Johnson,  224  Mass.  50, 
112  N.  E.  644. 

**  Some  of  the  BecriticiBms  are  quoted 
by  ProfeHBor  Amee,  12  Harr.  L.  Rev. 
525. 

« Clayton  o.  Clark,  74  Miss.  499, 
22  So.  189,  37  L.  R.  A.  771,  60  Am. 
St.  Rep.  521;  Frye  o.  Hubbell,  74  N.  H. 
358,  68  Atl.  325,  17  L.  R.  A.  (N.  S.) 
1197);  Brown  r.  Kern,  21  Wash.  211, 
67  Pso.  798;  Baldwin  t>.  Daly,  41  Wash. 
41B,  417,  83  Pac.  724. 

"  In  North  Carolina  any  agreement 
whether  executed  or  executory,  to  aet- 
Ue  a  claim  by  payment  in  part,  is  valid. 
Jones  t>.  Coffey,  109  N.  C.  515, 14  S.  E. 
84;  York  f.  Wealall,  143  N.  C.  276,  55 
8.  K  724;  Pmden  r.  Raihnad  Co.,  121 
N.  C.  509,  28  S.  £.  349;  Ramsey  p. 
Browder,  136  N.  C.  251,  48  S.  E.  661. 
The  Indian  Contract  Act,  §63,  is 
equally  broad,  as  is  British  Columbia 
lO  Court  At^,  Sec.  19,  Sub.  sec. 
In  Georgia  (Code,  J  4329),  Maine 
(Rev.  St.,  c.  84,  i  59),  Virginia  (Code, 
12858),  and  ptfhaps  California  (Civ. 


Code,  S  1698),  bji  agreement  actuaQy 
executed  by  the  payment  of  part  of  a 
debt  discha^ee  the  debt  in  accordance 
with  the  intention  of  the  parties.  But 
an  executory  agreement  to  pay  part  is 
insufficient  consideration.  Molyneaux 
V.  CoUier,  13  Ga.  406;  Stovall  v.  Hair- 
ston,  55  Ga.  9;  En^iah  i'.  Reid,  55  Ga. 
240;  Blalock  v.  Jackson,  94  Ga.  469, 
20  S.  E.  346;  Burgess  v.  Denison  Paper 
Mfg.  Co.,  79  Me.  266,  9  Atl.  726; 
Fuller  V.  Smith,  107  Me.  181,  77  AU. 
706.  See  also  Standard  Sewing  Mach. 
Co.  V.  Gunter,  102  Va.  568, 46  S,  £.  690; 
In  re  Turpin  Hotel  Co.,  248  Fed.  25, 
160  C.  C.  A.  165  (Cal.).  In  Alabama 
(Code,  E  3973),  California  (Civil  Code, 
i  1524),  North  Dakota  (Comp.  Laws 
of  1913,  E5828),  Oregon  (Lord's  Or. 
Iaws,  (778),  South  Dakota  (Comp. 
Iaws,  S  1180),  Tennesee  (Code,  1918, 
{5571),  are  statutes  which  give  to  a 
written  receipt  or  writt«n  agreement 
to  accept  a  part  payment  in  full  the 
same  effect  which  the  common  law  gave 
to  a  leleaae  under  seal.  See  Stegall  e. 
Wright,  143  Ala.  204,  38  So.  844;  Dob- 
inson  v.  McDonald,  92  Cal.  33,  36,  27 
Pac.  1098;  Coopey  p.  Keady,  73  Ore. 
66,  144  Pac.  99;  Eggland  v.  South,  32 
S.  Dak.  467,  118  N.  W.  719;  Hagen  v. 
Townsend,  27  S.  D.  457, 131 N.  W.  512. 
In  these  States  it  will  be  noticed  a  seal 
has  generally  been  deprived  of  its  com- 
mon-law efficacy.  See  inSra,  \  218. 
The  same  effect  is  given  without  the 
aid  of  Btatut«  to  a  receipt  in  full  in  a 
few  States,  most  of  which  have  modi- 
fied by  statute  the  common-law  rules 
as  to  sealed  instruments.  Dreyfus  v. 
Roberts,  75  Ark.  354,  87  S.  W.  641, 
69  L.  R.  A.  823;  Abom  v.  Rathbone, 
54  Conn.  444,  8  AU.  677;  Johnson  v. 
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has  at  least  the  merit  of  consistency  with  the  general  rule 
of  consideration  governii^  the  formation  and  discharge  of 
contracts.  It  follows  also  from  the  same  rule  that  payment 
of  the  whole  or  part  of  a  debt  is  equally  ineffectu^  to  support 
any  other  promise  than  a  promise  to  discharge  the  b^ance 
of  a  claim.  Thus  a  promise  of  temporary  forbearance  in 
consideration  of  part  payment  of  a  debt  is  invalid.^  So  an 
agreement  to  release  a  claim  for  personal  injuries,^  or  for  a 
wrongful  discharge,  *"*  or  illegal  removal  from  office,"  or  any 
other  claim,'*  is  not  supported  sufficiently  by  payment  of  an 
admitted  debt;  nor  will  such  consideration  support  a  promise 
to  surrender  a  lien,  "  or  to  give  a  power  of  attorney,**  at  to 


Gook«,  8fi  Conn.  679,  M  Atl.  07; 
Green  d.  I^ngdon,  28  Mioh.  221  (but 
see  statement  in  Cunningham  v.  Ir- 
win, 182  Mich.  620, 148  N.  W.  786,  that 
the  payment  "though  aooepted  and  re- 
ceipted for  as  in  full  Batisfaotion,"  is 
only  valid  as  a  payment  pro  lanio). 
Gray  v.  Barton,  65  N.  Y.  68,  14  Am. 
Rep.  181;  Ferry  o.  Stephens,  66  N.  Y. 
321;  Carpenter  v.  Soule,  88  N.Y.  251, 42 
Am.  Rep.  248;  McKeniie  v.  Harrison, 
120  N.  Y.  260,  24  N.  E.  468,  S  L.  R.  A. 
267, 17  Am.  St.  Rep.  638.  So  far,  how- 
erer,  as  these  New  York  decisions  hold 
that  s  liquidated  debt,  the  amount  of 
which  ia  undisputed  may  be  diachsi^ed 
by  port  payment,  accompanied  by  a 
receipt  in  full,  tbey  are  overruled. 
Puller  V.  Kemp,  138  N.  Y.  231,  237,  33 
N.  E.  1034,  1035,  20  L.  R,  A.  786; 
Luse  V.  Sugar  Loaf  Dairy  Co.,  180 
N.  Y.  367,  73  N.  E.  61;  G^owits  v. 
Hendlin,  150  N.  Y.  S.  641. 

"  BaiTOD  V.  Vandvert,  13  Ala.  232; 
liraing  v.  Gould,  13  C«l.  698;  Bene- 
dict V.  Grew-KdDbins  Co.,  26  Cal.  App. 
468,  147  Pao.  486;  Solary  f.  Stulti,  22 
Fla.  263;  HoUiday  i>.  Poole,  77  Gs.  159; 
Bush  v.  RawUds,  89  Ga.  117;  Phcenix 
Co.  V.  Rink,  110  111.  638;  Shook  e. 
Board  of  Commissioners,  6  Ind.  461; 
Dare  v.  Hall,  70  Ind.  646;  Davis  v. 
Stout,  126  Ind.  12, 22  Am.  St.  Rep.  665; 
Tudor  v.  Security  Trust  Co.,  163  Ky. 


SI4, 173  S.  W.  1118;  Pottar  f.  Greoi,  6 
AUen,  442;  Warren  t>.  Hodge,  121  Man. 
106;  Keim  v.  Andrews,  69  Miss.  39; 
Price  ir.  Cannon,  3  Mo.  *  463;  Tucker 
D.  Bartle,  85  Mo.  114;  Rogenc  Union 
Iron  Co.,  167  Mo.  App.  228, 160  S.  W. 
100;  Russ  V.  Hobbs,  61  N.  H.  93; 
Parmelee  v.  Thompson,  46  N.  Y.  68,  6 
Am.  Rep.  33;  Bloomingdale  v.  Brsun, 
80  N.  Y.  Misc.  627,  141  N.  Y.  Supp. 
690;  S&nds  v.  GiUeiAn,  159  N.  Y.  App. 
Div.  37,  144  N.  Y.  S.  337;  Tumbull  s. 
Brock,  31  Oh.  St.  649;  Hartmon  a. 
Danner,  74  Fa.  3d;  Yeary  ■>.  Smith,  45 
Tex.  66,  72. 

«  Cariton  v.  Western,  etc.,  R.  Co.,  81 
Ga.  631,  7  8.  E,  623. 

••  Walston  e.  F.  D.  Calkins  Co.,  119 
Iowa,  150,  98  N.  W.  49.  Otherwise  by 
statute  in  Maine,  FuUer  v.  Smith,  107 
Me.  161,  n  AU.  706. 

"  Gracey  p.  St.  Louis,  213  Mo.  381, 
HIS.  W.  1159. 

"Eastman  ■>.  Miller,  113  Iowa,  404, 
86  N.  W.  636;  Nmb  d.  Minnesota  & 
Colorado  Co.,  87  Minn.  413,  92  N.  W. 
333;  Manse  e.  Hoaaington,  206  N.  Y. 
33,  98  TS.  E.  203.  Cf.  with  thne  ded- 
siona  in^,  J  129. 

•'  Watta  0.  Parks,  25  I^.  Iaw  Rep. 
1808,  78  a.  W.  1125. 

•*  Dixon    V.    Adams,    Ctoke    Elia. 
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alter  into  a  contract  vith  a  third  person,"  or  to  pay  a  com- 
mission.'* Since  the  actual  payment  of  a  debt  or  the  per- 
formance or  partial  perfonnance  of  any  existing  obligation 
IB  insufficient  consideration,  a  promise  to  pay  a  debt  or  to 
perform  such  a  previous  obligation  in  whole  or  in  part  is  equaUy 
insufficient.^'' 

There  has  been  conmderable  difference  of  opinion  as  to 
whether  the  payment  of  a  debt  constituted  good  consideration 
when  the  debtor  was  insolvent.  There  seems  no  proper  ground 
for  mftVing  such  a  distinction.  An  insolvent  debtor  is  bound 
to  pay  his  debts,  as  much  as  a  solvent  one,  in  the  absence  of 
bankruptcy  l^slation;  and  under  the  existing  national  bank- 
ruptcy law  a  bflj^wn  with  an  insolvent  debtor,  involving 
payment  of  a  greater  part  of  a  debt  than  other  creditors  would 
receive  would  be  a  violation  of  the  bankruptcy  law  in  regard  to 
preferences  and  would  be  voidable  if  the  debtor's  insolvency 
was  known.  Even  if  the  transaction  is  not  illegal,  the  debtor 
certainly  is  not  going  beyond  his  legal  duty  in  paying  the  debt. 
This  view  has  been  taken  in  some  decisions."  But  the  contrary 
view  also  has  been  taken,  on  the  ground  that  by  bankruptcy 
or  otherwise  the  debtor  might  legally  evade  full  payment.^ 
No  doubt  unless  its  preferential  character  makes  the  payment 
ilkgal,  a  payment  of  part  of  a  debt  accompanied  by  an  a 


V.  Shock,  21  Ckd.  App.  See  aiao  Jones  i>.  Waite,  6  Bing.  (N.  C.) 

US,  121  Pao.  146.  341,  351,  356,  358-369;  Jones  o.  Cof- 

«  ESmorev.  Snow,  102  A^  892,  146  fey,  109N.C.515,  14S.  E.  84;  Pruden 

8.  W.  476.  V.  RBiliOftd  Co.,  121  N.  C.  509,  28 

"Lynn  c.   Bruce,   2  H.   Bl.  317;  S.  £.  349;  Ramaey  v.  Browder,  136 

¥otd  p.  Garner,  15  Ind.  298;  Reynolda  N.  C.  251,  48  S.  £.  651. 

n.  Nugent,   26  Ind.   328,   329,   330;  ••  Pe&raon  v.  Tbomason,  IS  Ala.  700, 

Oowdo'  0.  Reed,  SO  Ind.  1,  13;  Helt-  60  Am.  Dec.  159;  Warren  i>.  Skinner, 

n  t>.  Canady,  107  Ind.  158,  168,  8  30  Coon.  559;  Molyneaus  i>.  Collier,  13 

N.  E.  29;  Cuthbertflon  e.  Firat  Nat.  Ga.  406,  17  Ga.  46,  30  0*.  731;  Beaver 

Buk,  158  la.  144,  138  N.  W.  1090;  v.  Fulp,  136  Ind.  695,  36  N,  E.  418. 

SdmlK'  V.  Myton,  48  Kana.  282,  288,  ••  Wesoott  n.  WaUer,  47  Ala.  492, 

29Pac.l63;Eblinv.MiUer,7SKy.371;  498;    Engbretson    v.    Seiberling,    122 

James  «.  Idne,  26  Me.  476;  Vander-  Iowa,  522,  98  N.  W.  319,  64  L.  H.  A. 

bOt  V.  Schreyer,  91  N.  Y.  392,  401;  75,  101  Am.  St.  Rep.  279;  SeegmiUer 

S^ybolt  r.  New  York,  L.  E.  &  W.  R.,  o.  Kdley    (Iowa),   99    N.    W.   1131; 

85  N.  Y.  662,  676,  47  Am.  Rep.  75;  Shelton  p.  Jackaon,  20  Tes.  Ov.  App. 

Biyaa  e.  Toy,  69 "N.  C.  45;  Citisena'  443,  49  8.  W.  415.    See  also  Rioo  p. 

NatBankp.  Marki,  34Pa.  Super.  310,  London  Mortgage  Co.,  70  Minn.  77, 

314;  Rose  i>.  Daniels,   8  R.  1.  381.  73N.W.826. 
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meat  by  the  debtor  to  refrain  from  voluntary  bankruptcy 
must  be  regarded  as  a  sufficient  consideration  for  the  creditor's 
promise,*  but  the  mere  fact  that  the  creditor  fears  that  the 
debtor  will  go  into  bankruptcy,  and  that  the  debtor  contem- 
plates bankruptcy  proceedii^,  does  not  prove  that  the  credi- 
tor requested  the  debtor  to  refrain  from  such  proceedings.  If 
the  creditor  gets  the  part  payment,  he  is  gettii^  all  he  requests, 
and  by  this  payment  of  part  of  the  debt  the  creditor  receives 
only  a  benefit  in  fact,  and  the  debtor  suffers  only  a  detriment 
in  fact  in  return  for  the  agreement  rather  than  detriment  or 
benefit  in  law.  In  many  cases  of  part  payment  of  a  liquidated 
debt  as  full  satisfaction  there  is  doubtless  a  detriment  in  fact 
to  the  debtor  and  a  benefit  in  fact  to  the  creditor,  even  thou^ 
bankruptcy  is  not  inuninent.  It  seems  difficult,  where  the 
debtor  is  insolvent,  as  much  as  where  he  is  not,  to  evade  the 
plain  fact  that  the  debtor  is  merely  doing  what  he  is  under 
a  legal  obligation  to  do.  The  fact  that  if  he  obtahis  a  dis- 
charge in  bankruptcy  he  will  escape  from  the  obligation,  does 
not  make  him  any  less  bound  until  be  gets  such  a  discharge. 
Nor  does  it  matter  that  a  debtor  refrains  from  goii^  into 
bankruptcy,  relying  upon  the  compromise  with  his  creditor, 
if  the  creditor  did  not  request  him  to  refrain." 

§  121.  Payment  or  security  difFeriog  in  time,  medium,  place, 
^om  the  debtor's  legal  obligation  is  valid  considera- 
tion. 

If  a  debtor  does  something  more  or  different  in  character 
from  that  which  he  was  legally  bound  to  do,  this  is  sufficient 
consideration  for  a  promise.  Accordingly  if  a  debtor  pays 
his  debt  or  part  of  it  before  it  is  due,'^  or  in  a  medium  of  pay- 

"  Heuisod  v.  McCeuid,  20  Col.  App.  L.  Ed.  152;  Rose  d.  HaU,  26  Coon.  392, 
43,  76  PtLc.  983;  Hinckley  v.  Arey,  27  68  Am.  Dec.  402;  Spann  v.  BaltzeU, 
Me.  362;  Dawson  v.  Beall,  68  Ga.  328;  1  fla.  301,  46  Am.  Deo.  346;  Hutton  v. 
Melroy  v.  Kemmerer,  218  Pa.  381,  67  Stoddart,  83  Ind.  539;  Boyd  v.  Moata, 
Atl.  699;  Rotan  Grocery  Co.  p.  Noble,  75Ia.  151,  39N.  W.237;Bicei>.  SUver, 
36  Tei.  Qv.  App.  226,  81  S.  W.  686;  170  la.  255,  152  N.  W.  498;  Ricketla 
Herman  v.  Schleaingcr,  1 14  Wise.  382,  d.  Hall,  2  Buah,  249;  Chicora  Fertilizer 
90  N.  W.  460,  91  Am.  St.  Rep.  922.        Co.  v.  Dunan,  91  Md.  144,  46  AU.  347, 

^'Soeinfra,  J  139.  60L.R.A.401;Sii^rSewii^Machiiie 

•>  Pinnel'B  Case,  5  Coke,  118;  Phil-  Co.  i'.  Lee,  105  Md.  663,  66  AU.  628; 
UpB  V.  Pieeton,  5  How.  (U.  S.)  278,  12      Bowker  t>.  Childs,  3  Alien,  434;  Schwei- 
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meat  different  from  that  for  which  he  was  bound,**  or  at 
a  different  place,'*  or  to  someone  other  than  the  creditor,'* 
the  coneideration  is  sufficient  to  support  a  promise  by  the 
creditor.  So  if  the  debtor  gives  security,  a  promise  in  con- 
rideration  thereof  to  release  part  of  the  debt  is  suflSciently 
supported."  The  application  to  the  debt  of  property  exempt 
from  execution  also  is  goii^  beyond  the  legal  obligation  of 
tiie  debtor,  and  therefore  is  valid  consideration.*^ 
So  indeed  is  the  {pving  of  any  security  to  which  the  creditor 


der  IT.  lAng,  29  Minn.  254, 13  N.  W.  83, 
13  Am.  Rq».  202;  Heed  v.  McGregor, 
S2  Minn.  M,  64  N.  W.  88;  Dalrymple 
>.  Ckaig,  149  Mo.  345,  50  S.  W.  SS4; 
JoDCfl  V.  PeHdnfl,  29  Miae.  139,  64  Am. 
Dee.  136;  Soofield  v.  Clark,  48  Neb. 
711,  07  N.  W.  754;  Gnat  v.  Hugbw, 
96  N.  C.  177,  2  8.  E.  339;  Thurber  o. 
Smith,  26  R.  I.  60,  64  Atl.  700;  Kir- 
dboS  V.  Vom,  67  Tes.  320,  3  S.  W.  648; 
Bussell  V.  Stevenson,  34  Wadi.  166, 
75  Pac.  627.  But  payment  upon  a 
note  after  maturity,  but  before  the  last 
day  of  grace  is  not  valid  considerstioa. 
HcKuny  r.  MoNabb,  97  Tenn.  236, 
3e  8.  W.  ItWl.  See  also  Eanns  v.  Fidd- 
ity  t  Casualty  Co.,  172  Mo.  App.  241, 
1S7  S.  W.  1046;  Bandman  v.  Finn,  185 
N.  Y.  508,  78  N.  E.  175,  12  L.  R.  A. 
(N.  3.)  1134.  But  an  agreement  where 
ft  DOntnct  called  for  daily  payments, 
that  paymeots  should  be  made  at  the 
nd  of  each  week  was  held  invalid  in 
wot  c.  Hammond,  179  Mo.  App.  406, 
165  8.  W.  362. 

"Saa  Juan  ir.  St.  John's  Gae  Co., 
195  U.  6.  610,  49  L.  Ed.  299,  25  a.  Ct. 
Bep.  108;  Leeeon  v.  Andtseon,  99  Mich. 
2i7, 58  N.  W.  72,  41  Am.  St.  Rep.  597. 
IiORinlty  perhaps  this  principle  would 
flutain  any  promise  for  which  the  con- 
■doation  was  payment  or  part  pay- 
mait  of  a  debt;  for  the  debtor  ia  never 
bound  to  pay  the  particular  coins  or 
biQa  with  which  he  in  fact  makee  pay- 
■nent,  and  in  giving  those  ooins  or  bills 
rather  than  others  he  suffers  a  I^al 
detriment    Unless,  however,  the  cred- 


itor requested  these  coins  or  bills  rather 
than  othen,  this  a^;ument  is  too  fine- 
spun for  legal  use.  Indeed  in  Saunders 
0.  Whitcomb,  177  Mass.  457,  59  N.  E. 
192,  it  was  held  that  payment  in  United 
States  money  of  a  portion  of  a  bill  of 
exchange  by  ita  terms  payable  in 
pounds  sterling  would  not  support  a 
promise  to  forego  the  remainder  of  the 
holder's  claim;  since  payment  was 
made  in  Unit«d  States  money  as  matter 
of  convenience,  and  was  not  requested 
as  the  real  exchange  for  the  agree- 

"Pinnel'a  Case,  5  Coke,  118;  Pea> 
son  V.  Thomason,  15  Ala.  700,  50  Am. 
Dec.  159;  Cavaness  d.  Roes,  33  Ark. 
572;  Sonnenberg  v.  Riedel,  16  Minn.  83; 
Jones  n.  Perkins,  29  Miss.  139,  64  Am. 
Dec.  136;  McKenzie  v.  Culbreth,  66 
N.  C.  534;  Harper  v.  Graham,  20  Ohio, 
105.  It  should  be  obaerved,  however, 
that  after  maturity  a  money  claim  is 
transitory,  and  the  debtor  is  bound  to 
pay  at  any  place  where  he  may  be 
found.  Foster  County  State  Bank  n. 
Lammere  (Minn.),  134  N.  W.  501. 

"  Roberts  b.  Carter,  31  111  App.  142; 
Harper  ir.  Graham,  20  Ohio  *  1(S. 

"  Kenunerer  v.  Kokendifer,  65  HI. 
App.  31;  Fred  v.  Fred  (N.  J.  Eq),  50 
Atl.  776;  Brown  v.  Kem,  21  Wash. 
211,  57  Pac.  798.  See  also  Lincoln 
Savings  Bank  n.  Allen,  82  Fed.  148,  27 
C,  C.  A.  87;  McNealey  v.  Baldridge, 
106  Mo.  App.  11,  78  S.  W.  1031. 

"  Meeker  s.  Requa,  94  N.  Y.  App. 
300,  87  N.  Y.  3.  950, 


(ibvGoOt^lc 


264  WILLTSTON  ON  CONTRACTS  §  122 

was  not  otherwise  entitled,  whether  the  security  ia  the  property 
of  a  third  person,**  or  of  the  debtor  himself." 

§  122.  Mutual  promises  to  extend  an  interest-bearing  debt, 
are  sufficient  consideration  for  each  otiier. 

When  a  debtor  and  creditor  agree  that  an  interest-bearing 
debt  shall  be  extended  for  a  fixed  time,  the  promise  of  each 
is  of  Bometbing  detrimental,  as  the  creditor  promises  to  for- 
bear the  collection  of  his  claim,  and  the  debtor  gives  up  his 
right  to  stop  the  accrual  of  further  interest  by  the  payment 
of  the  principal  at  maturity.  Accordingly  such  agreemaits 
are  generally  upheld.'*  If,  however,  the  debtor  neither  promises 
to  refrain  from  paying  the  debt  until  a  fixed  day  in  the  future, 
nor  to  pay  interest  until  that  time  whether  the  debt  is  paid 

rimra  V.  F&irchUd,  68  Kane.  328,  75 
Pac.  124;  Shepherd  P.  Thampwm,  2 
Buab,  176;  Robinaon  n.  Miller,  2  Bu^ 
179;  Alley  v.  Hopkins,  98  Ky.  668,  34 
S.  W.  13,  56  Am.  St.  Rep.  382;  Chute 
V.  Pattee,  37  Me.  102;  Simpson  i.. 
Evans,  44  Minn.  419,  40  N.  W.  908; 
Moore  b.  Redding,  69  Miss.  841,  13 
So.  849;  Davis  ir.  Lane,  10  N.  H.  156; 
Fowler  v.  Brooks,  13  N.  H.  240;  Mo- 
Comb  B.  Kittridge,  14  Ohio  •348; 
Wood  V.  Newkirk,  15  Oh.  St.  296; 
Fawcett  v.  Freahwater,  31  Ohio  St 
637;  Bickel  v.  Wesinger,  58  Ore.  98, 
113  Pao.  34;  Benson  e>.  Phippe,  87  Ttsx- 
578,  29  8.  W.  1061,  47  Am.  St.  Rep. 
128.  The  contrary  decieiona  cannot  be 
supported.  Abel  v.  Alexander,  45  Ind. 
523,  15  Am.  Rep.  270;  Hume  w.  Ma»- 
liQ,  84  Ind.  574;  Hohnea  v.  Boyd,  90 
Ind.  332;  Davis  v.  Stout,  126  Ind.  12, 
25  N.  £.  862,  22  Am.  St.  Rep.  S65; 
Wibon  V.  PoweiB,  130  Mass.  127;  Hale 
0.  Forbes,  3  Mont.  395;  Grover  o. 
Hoppock,  2  Dutch.  191;  Kellogg  v. 
Olmsted,  25  N.  Y.  189;  Parmelee  v. 
Thompson,  45  N.  Y.  58,  6  Am.  Rep. 
33;  Olmsted  v.  Latimer,  15S  N.  Y.  313, 
53  N.  £.  5,  43  L.  R.  A.  685;  Stickler 
f.  Giles,  9  Wash.  147,  37  Pac.  293. 
See  also  Toplita  v.  Bauer,  161  N.  Y. 
326,  55  N.  E.  1059. 


«  Poet  V.  Springfield  Bank,  138  111. 
668,  28  N.  E.  078;  Schmidt  v.  Ludwig, 
26  Minn.  85,  1  N.  W.  803.  See  also 
oases  collected  in/ra,  $  124,  where  the 
personal  security  of  a  third  person  is 
given  by  the  making  or  indorsing  of 
negotiable    paper. 

"Pulliam  V.  Taylor,  50  Miaa.  251; 
J^sy  i>.  Daris,  124  N.  Y.  164,  26 
N.  E.  351,  11  L.  R.  A.  710.  It  is  in- 
deed said  in  Keeler  v.  Salisbury,  33 
N.  Y.  648,  and  Walsh  v.  Curtis,  73 
Minn.  254,  76  N.  W.  52,  that  fpving 
security  of  the  debtor's  non-exempt 
property  is  not  vsUd  consideration  for 
an  agreement  by  the  creditor  to  abate  a 
portion  of  his  claim.  This  is  clearly 
wT0i%  however,  since  the  debtor  is 
doing  something  which  he  was  not 
bound  to  do,  and  the  creditor  ia  re- 
ceiving a  benefit  to  which  he  was  not 
previously  entitled.  The  possibility 
which  the  creditor  previously  had  of 
seizing  on  execution  his  debtor's  non- 
exempt  property  ia  a  different  thing 
from  the  hold  ^Ven  by  a  mortgage  or 
pledge. 

"Rees  V.  Berrington,  2  Vea.  540; 
Stallii^  II.  Johnson,  27  Ga.  564;  Rey- 
nolds V.  Barnard,  36  lU.  App.  218; 
Croaaman  o.  Wohlleben,  90  III.  537; 
Royal  V.  Lindsay,  15  Kans.  591;  Lor- 
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or  not,  there  is  no  consideration  to  support  the  creditor's 
promise  to  extend  the  time  of  payment.'^' 

S  183.  Promise  of  payment  or  payment  of  part  of  a  debt  by 
one  joint  debtor  as  consideration. 

It  has  been  held  in  a  number  of  caises  that  tiie  note  or 
promise  of  one  joint  debtor  to  pay  the  whole  or  part  of  a 
liquidated  debt,  b  sufficient  con^deration  to  support  an  agree- 
ment by  the  creditor/*  though  there  are  also  contrary  de- 
cisions.'' The  reason  ^ven  in  moat  of  the  cases  upholding 
the  bargain  is  that  the  obligation  of  joint  debtors  is  regarded 
as  a  single  and  indivisible  thing,  distinct  from  the  individual 
obligaticm  of  any  one  of  the  joint  debtors;  and,  therefore, 
the  new  obUgation  imposes  a  detriment  on  the  promisor. 
In  these  decisions,  however,  the  joint  debtors  were  partners, 
and  a  possible  reason  exists  for  upholdii^  an  agreement  with 
an  individual  partner  to  accept  his  promise  to  pay  a  portion 
of  a  partnership  debt  in  full  satisfaction.  In  cases  of  dis- 
tribution in  bankruptcy  or  insolvency  individual  debts  are 
pud  primarily  out  of  individual  assets;  partnership  debts 
out  of  partnership  assets.  Accordingly  the  performance  of 
an  individual  promise  accepted  in  lieu  of  a  firm  debt  involves 
both  a  chance  of  detriment  to  the  obligor  and  of  benefit  to 
tiie  creditor.'*    If  the  joint  debtors  were  not  partners  the 

»  HcM&Dus  p.  Bark,  L.  R.  6  Exch.  9  R.  I,  90,  98  Am.  Bee.  370;  Lewis  v. 

65;  Austin  Real  Estate  &  Abetraot  Co.  Davidson's  Exec,  39  Tex.  600;  Frye 

IT.  Bahn.  87  Tex.  682,  29  8.  W.  646,  30  v.  PUilipe,  46  Wash.  190,  89  Pac.  559; 

S.  W.  430.     Cf.  Bickel  V.  Wessinger,  Burdett  r.  Greer,  63  W.  Va.  616,  60 

68  Ore.  98,  113  Poc.  34.  8.  E.  497,  15  L.  R.  A.  (N.  8.)  1019, 

n  Thompson  v.  Percival,  5  B.  &  Ad.  129  Am,  St.  1014;  Gnibbe  ii.  Lafaay, 

92S;  l.yth  b.  Ault,  7  Ex.  669;  Harris  v.  156  Wis.  29, 145  N.  W.  207. 

Und«y,  4  Wash.  C.  C.  271;  Firat  Nat.  "  Early  v.  Burt,  68  la.  716,  28  N.  W. 

Bank  v.  Cheney,  114  Ala.  536,  21  So.  35;  Walstrom  v.  Hopkins,  103  Pa.  118; 

1002;  Hoopea  v.  MeCann,  19  La.  Aon.  OUve  v.  Morgan,  8  Tex.  Civ.  App.  654, 

201;  Motley  e.Wickoff,  113  Mich.  231,  28' 8.  W.  572;  Wadhams  v.  Page,  1 

71  N.W.S30;  Morris  Canal  &  Banking  Wash.  420,  422,  26  Pac.  462.    See  also 

Co.  p.  Von  Vorst'e  Admr'x,  I  Zab.  100,  Wild  v.  Dean,  3  Allen,  579;  Bowyer  v. 

119;  Ludington  v.  Bell,  77  N.  Y.  138,  Knapp,  16  W.  Va.  277. 

33  Am.  B«p.  601 ;  Allison  n.  Abendioth,  '*  This  is  pointed  out  in  Lytfa  v.  Ault, 

108  N.  Y.  470,  16  N.  E.  606;  JafFray  0.  7  Ex,  669,  and  in  Ludington  c.  Bell, 

Daris,  124  N.  Y.  164, 173, 26  N.  E.  361,  77  N.  Y.  138,  33  Am.  Rep.  601. 
11  L.  R.  A.  710;  Collyer  t>.  Moulton, 
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reasoning  supporting  the  validity  of  an  agreement  to  accept 
the  promise  of  one  in  full  satisfaction  can  only  be  supported 
on  a  theory  of  consideration  in  bilateral  contracts  pieviously 
criticised,^*  ance  whether  or  not  the  new  individual  promise 
would  involve  a  detrimental  obligation,  performance  of  the 
promise  would  involve  neither  any  detriment  to  the  debtor 
nor  any  benefit  to  the  creditor  to  which  he  was  not  previously 
legally  entitled.  That  actual  payment  by  one  joint  debtor 
of  part  of  the  joint  debt  with  no  preceding  promise  will  not  sup- 
port a  promise  by  the  creditor  is  generally  held,^and  his  promise 
to  pay  should  have  no  greater  value  than  his  perfonn&nce. 
If  the  original  obligation  was  joint  and  several  the  promise 
of  one  of  the  debtors  to  pay  a  part  will  clearly  support  no 
agreement  on  the  part  of  the. creditor,  since  the  debtor  was 
by  the  ori^nal  obligation  already  individually  and  separately 
bound." 

§  124.  Payment  of  a  portion  of  a  debt  with  negotiable  instru- 
ment. 

Negotiable  paper  is  for  many  purposes  regarded  as  a  chattel, 
something  to  which  the  law  will  no  more  affix  a  definite  value 
than  to  a  horse  or  a  book.  Therefore,  the  transfer  by  the 
debtor  of  a  negotiable  note  of  a  third  person  as  full  satisfac- 
tion of  a  liquidated  and  admitted  claim  greater  than  the 
face  of  the  note  is  valid  consideration.^  Similarly  the  debtor's 
note  for  less  than  the  debt,  if  indorsed  by  a  third  person, 
is  a  sufficient  consideration  to  support  a  promise  to  dischai^ 

"  Supra,  iS  103  «f  wq.  coin  Safe  Deposit  Co.  r.  Allea,  82  Fed. 

"  Eldied  V.  Peteiwa,  80  I».  264,  4S  148, 27  G.  C.  A.  87;  BrasseU  o.  Williams, 

N.  W.  755;  Deering  v.  Moore,  86  Me.  61  Ala.  349;  Colbum  v,  Gould,  I  N.  H. 

181,  29  Atl.  988,  41  Am.  St.  Rep.  534;  279;  Conkling  d.  King,  10  N.  Y.  440; 

Weber  v.  Couch,   134  Mass.  26,  45  Roberta  v.   Brandies,   44  Hun,   468. 

Am.  Rep.  274;  Line  v.  Nelson,  38  N.  J.  But  see  amlra  Maonakee  n.  McGlo»- 

L.  358;  Harrison  o.  WUcox,  2  John*,  key,  23  Ky.  L.  Rep.  515,  63  8.  W.  482, 

448;  Martin  c.  Frantz,  127  Pa.  389,  18  with  which,  however,  compare  Wood- 

Atl.  20,  14  Am.  St.  Rep.  SS9.     The  folk  u.  McDowell,  9  Dana,  268,  where 

contrary  decision  of  Bendix  v.  Ayers,  21  the  surrender  by  a  third  person  of  a 

N.  Y.  App.  D.  570,  48  N.  Y.  8.  211,  note  of  the  creditor  was  held  sufficient 

cannot  be  supported.  to  support  an  agreement  by  the  creditor 

"  I^h  V.  Ault,  7  Ex.  669,  671.  to  accept  it  in  full  satisfaction  of  a 

"  Curlewis  o.  Clark,  3  Ex.  376;  lin-  larger  claim  against  his  dditor. 
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the  whole  debt,"  as  is  a  note  for  a  smaUer  amount  secured 
by  EoortgE^."'  And  this  principle  has  been  carried  bo  far  in 
Enghind  that  even  the  debtor's  own  note,"'  or  check,^*  for 
part  of  the  debt,  has  been  held  sufficient  consideration  for  a 
promise  to  discharge  the  remainder.  But  in  the  United  States 
the  debtor's  own  unsecured  note  has  been  held  no  better 
consideration  than  the  amount  of  money  promised  in  the 
note,**  and  the  debtor's  own  check  is,  a  foriiori,  r^arded  as 
if  it  were  money,  and  if  a  payment  of  a  certain  amount  c^ 
money  would  be  insufficient  consideration  to  support  a  given 
}m)m^,  the  debtor's  check  for  the  same  amount  is  held  no 
better."*  Even  the  check  of  a  third  person  when  in  fact  repre- 
sentii^  a  payment  from  the  debtor's  money,  and  used  merely 
as  a  means  of  paying  that  money  to  the  creditor,  is  regarded 
in  the  United  States  as  no  better  consideration  than  if  the 
money  represented  by  the  check  had  been  paid  by  the  debtor.'' 
There  seems  some  difficulty  in  reconciling   the  American 


"Singleton  o.  Thomas,  73  Ala.  206; 
Pope  D.  Turnstoll,  2  Ark.  209;  Ai^all 
9.  Ccwk,  43  Conn.  160;  Bower  v.  Meti, 
5i  Iow»,  3H,  fl  N.  W.  551;  Vamey  v. 
Ctmeiy,  77  Me.  527, 1  Atl.  683;  Brooks 
».  White,  2  Mete.  283,  37  Am.  Dec.  95; 
Guild  V.  Butler,  127  Mass.  386;  Maaon 
p. Campbell,  27  Minn.  51,  6  N.  W.  405; 
Fred  ».  Fred  (N.  J.  Eq.),  60  Atl,  776; 
Boyd  V.  Hitchcock,  20  Johns.  76,  11 
Am.  Dec.  247;  Keeler  v.  Salisbury,  33 
N.  Y.  648. 

••  JaSray  e.  Davis,  124  N.  Y.  164,  26 
N.E.351,11L.R.A.710. 

*>Sitoee  V.  Tripp,  15  M.  &  W. 
23. 

••  Goddarf  0.  O'Brien,  9  Q.  B.  D.  37; 
Bidder  «.  Bndges,  37  Ch.  D.  406 
(where,  however,  the  check  was  made 
br  the  debtor's  solidtors). 

"Overdeer  n.  Wiley,  30  Ala.  709; 
SiddaU  D.  Clark,  89  Cal.  321,  26  Pac. 
829;  Post  V.  Springfield  Bank,  138  lU. 
SS0,  28  N.  E.  978;  Eldred  v.  Peterson, 
80  la.  264,  45  N.  W.  755,  20  Am.  St. 
Hq).  416;  Jeanen  n.  I^ne,  26  Me.  475; 
BiM  :  Hobbs,  61  N.  H.  03;  Shanley  v. 


KfBhler,  80  N.  Y.  App.  D.  566,  80 
N.  Y.  S.  679,  aS'd  without  opinion,  178 
N.  Y.  556,  70  N.  E.  1109;  Ftenk  v. 
Gump,  104  Va.  306,  61  S.  E.  358; 
Hooker  v.  Hyde,  61  Wis.  204,  21  N.  W. 
52. 

"  Tucker  v.  Murray,  2  Pa.  Dist.  Rep. 
497;  Hagen  v.  Townsend,  27  S.  D.  457, 
131 N.  W.  512,  and  see  cases  in  the  next 
note.  But  see  contra,  American  Seed- 
ing Mach.  Co.  D.  Baker,  55  Ind.  App. 
626,  104  N.  E.  524. 

«  Jordy  V.  Maxwell,  62  Fla.  236,  56* 
Bo.  946;  Specialty  Glaas  Co.  v.  Daley, 
172  Mass.  460,  52  N.  E.  S33;  Emerson 
V.  G^ber,  178  Mass.  130,  59  N.  E.  666. 
In  Bunge  v.  Koop,  48  N.  Y.  226,  229, 
8  Am.  Rep.  546,  the  check  was  held 
insufiScient  considwation  tbou^  it  was 
not  only  that  of  a  third  person,  but 
represented  his  own  money,  lent  by 
means  of  the  check  to  the  debtor  to 
enable  him  to  pay  the  debt.  The 
court  relied  on  the  fact  that  the  check 
was  not  boigained  for  as  such,  but  was 
UBed  merely  as  a  means  of  paying  the 
amount  of  money  agreed. 
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decisions  with  the  well-settled  principle  that  the  debtor's 
negotiable  note  or  check  for  the  amount  of  his  debt  may  be 
taken  if  so  agreed  m  absolute  payment.  In  a  few  States  the 
acceptance  of  such  negotiable  paper  is  presumed  to  be  in 
absolute  payment;  in  most  jurisdictions  the  presumption  is 
that  only  conditional  payment  is  intended — that  is  if  the 
instrument  is  dishonored  the  creditor  may  revert  to  his  original 
claim;  but  everywhere  the  creditor's  agreement  to  take  the 
instrument  in  absolute  payment  is  effectual.*  Yet  if  the 
debtor's  note  for  part  of  what  he  owes  is  insufficient  considera- 
tion for  ai^  promise,  it  is  hard  to  see  how  his  note  for  all  that 
he  owes  can  be.  If  in  one  case  no  detriment  is  suffered,  this 
must  be  equally  true  in  the  other.  The  only  distinction  possible 
is  that  in  questions  of  conditional  and  absolute  payment, 
the  parties  axe  more  distinctly  bai^ining  in  regard  to  n^oti- 
able  paper  as  distinguished  from  the  money  which  it  represents, 
than  in  the  cases  previously  considered. 

§  126.  Payment  of  debt  by  a  third  person. 

Payment  of  a  debt,  or  part  of  a  debt,  by  one  who  does  not 
owe  it,  is  obviously  a  legal  detriment  to  him,  and  a  legal  benefit 
to  the  creditor.  'Therefore  a  partial  payment  by  such  a  person 
is  sufficient  consideration  for  a  promise  to  him  to  dischai^ 
the  debt;  and  if  it  is  not  essential  that  consideration  should 
move  from  the  promisee,*^  sufficient  consideration  for  a  promise 
by  the  creditor  to  the  debtor.  Also,  if  the  debtor  at  the  credi- 
tor's request  induces  a  third  person  to  make  part  payment,  this 
must  be  sufficient  consideration  for  a  promise  to  the  debtor. 
The  courts  without  much  distinguishing  these  several  possible 
cases,  have  generally  held  payment  by  a  third  pereon  sufficient 
consideration  for  a  promise  to  or  for  the  benefit  of  the  debtor.** 

••  See  iJtfra,  i  1922.  Sigler  v.  8«Ier,   98  Kans.  624,    168 

"See  supra,  i  114.  Feic.  864;  Sauadere  v.  Whitcomb,  177 

«  See  Cook  f .  Liater,  13  C.  B.  (N.  S.)  Mass.  457,  59  N.  E.  192;  Ctmoii^ham 

543,  504;  Hinichand  PuDamchaod  v.  t>.  Irwin,  182  Mich.  629,  148  N.W.  786; 

Temple,  [1911]  2  K.  B.  330;  Gordon  p.  Ckrk  «.  Abbott,  63  Minn.  88,  55  N.  W. 

Moore,  44  Ark.  349,  51  Am.  Rep.  606;  642,  39  Am.  St.  Rep.  577;  Grant  v. 

WUkfl  0.  Slaughter,  49  Ark,  235, 4  S.  W.  Porter,  63  N.  H.  229;  Ebert  o.  Johna, 

706;  MarahaU  v.  Bullard,  114  Iowa,  206  Pa.  396,  65  Atl.  1064;  Seymour  i>. 

46%  87  N.  W.  427,  64  L.  R.  A  862;  Goodrich,  80  Va.  303. 
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A  promise  for  the  creditor  to  the  person  thus  paying  the  whole 
or  part  of  another's  debt  not  only  to  discharge  the  latter,  but 
also  to  confer  some  benefit  upon  the  payer  is  equally  valid, 
dnce  adequacy  of  consideration  is  immaterial.**  But  where 
the  debtor  himself  furnishes  the  money  for  the  purpose  to  the 
third  peraon  who  then  makes  the  bargain  with  the  creditor, 
the  case  is  the  same  as  if  the  money  had  been  paid  by  the 
debtor  himself,  instead  of  by  the  hand  of  an  agent.*"  There 
is  no  detriment  to  the  promisee  and  no  benefit  to  the  promisor 
beytHid  that  to  which  he  was  legally  entitled.  And  if  the 
debtor  borrows  money  from  a  third  person,  and  himself  makes 
ttte  payment,  there  is  not  more  consideration  for  an  agreement 
to  dischai^  the  balance,  than  if  the  debtor  had  acquired  the 
money  otherwise; "  unless  indeed  the  borrowing  was  requested 
by  the  creditor  as  part  of  the  consideration  for  his  agreement.*^ 

S 126.  Composition  agreements  with  several  creditors  are 
supported  by  sufficient  consideration. 
It  is  universally  held  that  where  several  creditors  of  an 
insolvent  or  embarrassed  debtor  agree  each  to  receive  a  percent- 
age of  his  claim,  the  agreement  is  binding.*^    The  considera- 


"  Allen  V.  McNeelan,  79  On«.  606, 
li6Pftc274. 

•Shaw  p.  Clark,  6  Vt.  607,  27  Am. 
Dec  578.  See  olao  Bli»  v.  Sbwarts, 
eS  N.  Y.  445. 


Col.  4+,  88  Pac.  970, 8  L.  R.  A.  (N.  S.) 
SB;  Specialty  Glaas  Co.  v.  Daley,  172 
Hiffl.  460,  52  N.  E.  633;  Buage  v. 
Kbop,  48  N.  Y.  225,  8  Am.  Rep.  546. 
But  Bee  Dalrymplc  v.  Craig,  US  Mo. 
3*5,508.  W.  884;  Ivy  Court  Realty  Co. 
f.  Knapp,  79  N.  Y.  Misc.  200,  139 
N.  Y.  S.  918;  Rotaa  Grocery  Co.  v. 
Noble,  36  Tex.  Civ.  App.  228,  81 S.  W. 
586. 

"Even  under  circumstances  ap- 
pnttchiuK  this  the  consideration  was 
Md  inaufGcient  in  Harriman  v.  Har- 
riman,  12  Gray,  341;  Bunge  ii.  Koop, 
ttN.  Y.  22S,  8  Am.  Rep.  546. 

).  MagQua,  1 1  £a8t,  390; 


Good  t>.  Cbeeemao,  2  Bam.  &  Ad.  328; 
Norman  v.  Tbompeon,  4  Exch.  755; 
Boyd  ■>.  Hind,  1  H.  A  N.  938;  Slatw 
V.  Jones,  L.  R.  8  Ex.  186;  Dyer  u. 
Muhlenbei^  County,  117  Fed.  686,  54 
C.  C.  A.  172;  WMOott  u.  Waller,  47 
Ala.  492;  Bank  of  Montgomery  e. 
Ohio  Buggy  Co.,  100  Ala.  626,  13  So. 
621;  Wilks  If.  Slaughter,  49  Ark.  235, 
4  S.  W.  766;  Humiaton  v.  Smith,  21 
Cal.  129;  Wilaon  v.  Samuels,  100  Cal. 
E14,  35  Pac.  148,  559;  Union  Pac.  R. 
Co.  0.  Anderson,  11  Colo.  293,  18 
Pac.  24;  Stewart  v.  Langaton,  103  Ga. 
290,  30  S.  E.  35;  Devou  i>.  Ham,  17 
Ind.  472;  Robert  v.  Barnum,  80  Ky.  28; 
Parkina  v.  Lockwood,  100  Moss.  249, 
250,  6  Am.  Dec.  158;  Martin  v.  Meles, 
179  Maee.  114, 119,  60  N.  E.  3S7;  New- 
ell V.  Higgins,  55  Minn.  82,  66  N.  W. 
577;  MuUino.  Martin,  23  Mo.  App.  637; 
Gage  u.  DeCourcey,  68  N.  H.  679, 
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tdon  which  is  said  to  exist  in  such  cases  to  support  the  agree- 
ment of  each  creditor  is  the  promise  of  every  other  creditor 
to  discharge  a  portion  of  hia  claim;  and  it  has  even  held  that 
in  order  to  make  a  composition  valid,  it  must  appear  that 
each  creditor  made  such  an  ^reement  not  only  with  the 
debtor  but  with  other  creditors.*^  The  statement  of  promises 
between  the  creditors  may  well  be  inserted  in  a  composition 
agreement, 'but  without  any  such  express  promise  or  any  evi- 
dence of  mutual  promises  in  fact  between  the  creditors,  the 
existence  of  such  promises  would  probably  be  general^  as- 
sumed as  a  necessary  ficticm  from  the  mere  making  of  a 
composition  agreement  witii  the  debtor.**  Moreover,  even  if 
the  law  makes  such  a  requirement,  and  it  is  in  fact  satisfied, 
though  the  promises  of  the  creditors  witii  one  another  would 
be  sufScient^  supported,  it  is  hard  to  see  how  that  considera- 
tion  supports  a  promise  to  the  debtor,  and  any  question  of 
the  validity  of  compositions  generally  arises  between  the 
debtor  and  one  or  more  creditors,  not  between  the  creditors 
themselves.  It  mi^t  be  urged  that  the  debtor  should  be  al- 
lowed to  take  advantage  of  the  promises  between  the  creditors, 
as  being  made  for  his  benefit;  but  he  is  allowed  to  set  up  a 
composition  in  jurisdictions  like  England  and  Massachusetts 
where  a  beneficiary  who  is  not  a  promisee  is  not  allowed  to 
enforce  a  contract.  In  truth  the  doctrine  that  promises  in 
composition  papers  are  supported  by  valid  condderation 
must  be  regarded  as  exceptional.** 

41  AU.  183;  Bartlett  r.  Woodworth-  Perkma  ■>.  Lookwood,  100  Mus.  249, 
Maaon  Co.,  69  N.  H.  316,  41  Atl.  264;  1  Am.  Rep.  103;  Sage  o.  Valentioe,  23 
Morris  Canal  &  Banking  Co.  ti.  Van-  Minn.  102;  Newell  tr.  TTiggina,  55  Minn. 
Vorat,  21  N,  J.  L.  100;  White  v.  Kunta,  82,  56  N.  W.  677. 
107  N.  Y.  518,  14  N.  E.  423,  1  Am.  St.  •*  See  cases  tupra,  a.  93. 
Rtp.  886;  Crawford  0.  Kni^er,  201  ••  See  12  Harv.  L.  Rev.  526,  by  Prof. 
Pa.  348,  50,  Atl.  931;  Cohen  v.  P.  E.  Ames.  Doubtless  the  debtor  may  make 
Harding  Conet.  Co.  (R.  I.),  103  Ati.  promises  in  a  composition  agreement 
702;  Arnold  0.  Bailey,  24  8.  C.  493;  which  would  furnish  consideration  for 
Paddleford  i>.  Thacher,  48  Vt.  574;  all  the  oreditora' promisee  to  the  debtor. 
Continental  Nat.  Bank  «.  McGeoch,  Thus  in  Bank  of  Montgomery  d.  Ohio 
92  Wis.  286,  66  N.  W.  606.  Buggy  Co.,  100  Ala.  626,  13  80.  621, 
•*  Argall  V.  Cook,  43  Conn.  160;  the  debtor  promised  to  incur  no  new 
Smith  V.  Mechanics'  Nat.  Bank,  108  indebtedness,  but  such  promises  are 
Ga.  211,  216,  33  S.  E.  867;  First  Nat.  not  essential  to  the  validity  of  a  corn- 
Bank  V.  Ware,  95  Me.  388,  50  Atl.  24;  position  agreement. 
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{  127.  When  {Moment  of  principal  in  fsU  dischaiges  interest 
also. 

Whether  a  payment  of  tbe  principal  of  a  liquidated  debt 

after  maturity  discharges  not  only  the  principal  but  also  any 

iaterest  which  may  be  due,  depends  on  whether  the  interest 

is  due  by  the  terms  of  the  contract  between  the  parties  or 

merely  as  damages."*"    "Where  interest  is  due  because  the 

debtor  has  expressly  agreed  to  p^  it,  the  interest  is  considered 

SB  an  int^ral  part  of  the  debt,  and  the  right  to  recover  it 

may  renuun,  even  after  the  principal  has  been  paid.   But  where 

iiLtereet  is  claimed  as  damages  by  virtue  of  the  non-payment 

*^  a  debt  when  due,  and  for  that  reason  is  allowed  by  law,  it 

&  then  coniddered  not  an  int^ral  part  of  the  debt,  but  merely 

U  an  incident  to  the  debt,  and  in  such  cases,  when  the  principal 

IB  pud  and  accepted  without  interest,  the  right  to  interest 

»  extinguished."  "    A  protest  at  the  time  of  payment  because 

of  the  non-payment  of  interest  does  not  chaise  this  rule." 

S 128.  Any  payment  received  in  full  satisfaction  of  an  un- 
Uqnidated  or  disputed  claim  is  valid  consideration. 

An  unliquidated  claim  is  one  the  amount  of  which  has  not 
bem  fixed  by  agre^nent  or  cannot  lie  exactly  determined  by 
ihe  ^iplication  of  rules  of  arithmetic  or  of  law."    A  disputed 

■"Seet^/ro,  {  1412.  M&m.  12D,  120  N.  E.  352  [tee  qucav 

"  BuBck  Gold  MiDe  Co.  v.  Beards-  in   Whittoker    Cham    Tread   Co.   p. 

le?,  40  Col.  27S,  112  Foe.  770,  33  Standard  Auto  Supply  Co.,  216  Mbbb. 

L.  R.  A.  CN.  S.)  852;  and  see  to  the  204, 103  N.  E.  606,  51  L.  R.  A.  (N.  S.) 

woe  effect,  Stewart  o.  Barnee,   153  315,  as  to  correctneeB  of  Tuttle  n.  Tub- 

U.  8.  US,  38  L.  Ed.  781,  14  Sup.  Ct.  tie,  12  Met.  651,  46  Am.  Dec.  701);  Ar- 

Rep.  840;  Southern  Ry.  Co.  v.  Dunkip  sold  v.  Sedalia  Nat.  Bank,  100  Mo. 

MflU,  78  Fed.  505,  22  C.  C.  A.  30%  App.  474,  74  S.  W.  1038;  Cutter  ». 

B  U.  S.  Aw-  160;  New  York  Trurt  Mayor,  etc.,  of  New  York,  92  N.  Y. 

Co.  t.  Detroit  4o.  Ry.  Co.,  251  Fed.  166;  King  p.  Phillipe,  95  N.  C.  245,  69 

Bit,  163  C.  C.  A.  SOS;  Weaoott  v.  Am.  Rep.  238;  Bennett  e.  Fedeml  Coal 

VtQB,  4?    Ala.    492;    Chandler    v.  Co.,  70  W.  Va.  456,  74  S.  E.  418,  40  L. 

Pwifc'B  BftT.  Bank,  61  Cal.  401;  Can-  R.  A.  (N.  S.)  688. 

WdiF.EIeventh8choolDigt.,19Conn.  " Gmves  p.  Saline  County,  104  Fed. 

£»;  American  Bible  Soa.  ■>.  Wells,  68  61,  43  C.  C.  A.  414;  Cutter  o.  Mayor, 

Uc  57%  28  Am.  Rep.  82;  Simmons  p.  etc.,  of  New  York,  02  N.  Y.  166. 

Urnj,  103  Mass.  33,  36;  Davis  v.  Hai^  "  Chamley  p.  Sibley,  73  Fed.  980, 

riitfon,  160  Maw.  278,  35  N.  E.  771;  982,  20  C.  C.  A.  157;  Chicago,  etc..  R. 

Pull  Rctkb  Trust  Co.  u.  Castle,  231  Co.  n,  Claik,  92  Fed.  968,  085,  36  C.  C. 
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claim  may  be  either  liquidated  or  unliquidated.  A  claim  of 
A  f^iunst  B  for  $5,  admittedly  lent  by  A  to  B,  but  concern- 
ing the  payment  of  which  there  is  a  dispute,  is  a  disputed 
claim;  but  the  amount  of  the  claim,  if  it  exists  at  all,  is  fixed.' 
As  the  amount  of  an  unliquidated  claim  is  unknown,  and 
as  either  the  existence  or  the  amount  of  a  disputed  claim  is 
unknown,  whether  a  claim  is  unliquidated  or  disputed,  it 
comes  under  the  rule  generally  applicable  to  consideration,' 
that  the  law,  where  it  can  avoid  doing  so,  will  not  attempt  to 
put  a  value  on  a  consideration  agreed  upon  by  the  parties. 
The  surrender  of  a  diluted  claim,  whether  unliquidated  or 
liquidated,  if  the  dispute  is  honest  and  not  obviously  frivolous, 
is,  therefore,  conaderation  which  the  law  cannot  attempt  to 
value.'  Accordingly  any  sum  pven  and  accepted  as  con- 
sideration for  an  agreement  to  dischai^e  a  claim  which  is 
unliquidated  oi  the  subject  of  bona  Jide  and  reasonable  dispute 
is  valid  consideration.*  But  a  frivolous  dispute  or  disingenuous 


A.  120iHaTgroveef.Cooke,I5G&.321; 
Treat  0.  Price,  47  Neb.  875,  66  N.  W. 
834,  836. 

'Hie  question  is  merely  one  of 
woids,  since  it  is  unquestionably  true 
that  a  disputed  claim  may,  like  an 
unliquidated  claim,  be  settled  for  such 
sum  as  the  partiee  may  agree;  but  as  a 
mere  matter  of  words,  one  cannot  agree 
with  the  statement,  "when  it  is  ad- 
mitted that  one  of  two  specific  sums  is 
due,  but  there  ia  a  general  dispute  as 
to  which  is  the  proper  amount,  the 
demand  is  i^arded  as  'unliquidated' 
within  the  meaning  of  the  term  as  ap- 
plied to  the  subject  of  accord  and  satis- 
faction." Lestienne  f.  Ernst,  5  N.  Y. 
App.  Div.  373,  39  N.  Y.  S.  199,  200. 

'See  supra,  J  115. 

■  See  iT(^  S  135. 

'  Read  f.  Gt.  Eastern  R.  Co.,  L.  R., 
8  Q.  B.  555;  United  States  v.  Child  & 
Co.,  12  WaU.  232, 20  L.  Ed.  360;  In  re 
D.  H.  Bride  &  Co.,  132  Fed.  285;  Hand 
Lumber  Co.  v.  Hali,  147  Ala.  561,  41 
So.  78;  Bull  v.  Bull,  43  Conn.  455; 
BUke  V.  Baldwin,  54  Conn.  5,  5  Atl. 
299;  Sanford  v.  Abrams,  24  Fla.  181, 


2  So.  373;  Eariand  v.  Staples,  70  lU. 
App.  72;  Bingham  v.  Browning,  97 
111.  App.  442,  affirmed  in  107  111.  122, 
64  N.  E.  317;  Janci  v.  Cerny,  287  111. 
359,  122  N.  E.  507;  TJ^inJB  u.  Pullman 
Palace-Car  Co.,  165  111.  161,  46  N.  E. 
439,  affirming  60  111.  App.  398;  little 
V.  Kcemer,  28  Ind.  App.  625,  63  N.  R 
766;  Storch  u.  Dewey,  57  Kans.  37(^ 
46  Pac.  698;  Baugh  v.  Fist,  84  Kans. 
740,  115  Pac.  551;  Barber  v.  State,  24 
Md.  383;  Alvord  t>.  Marsh,  12  AUen, 
603;  PoUman  4  Bros.  Coal  &  S.  Co.  tr. 
St.  Louia,  145  Mo.  651,  47  8.  W.  563; 
Maadc  v.  Schneider,  51  Mo.  App.  92; 
Brink  V.  Garland,  58  Mo.  App.  356; 
ChamberliuD  v.  Smith,  110  Mo.  App. 
657,  85  S.  W.  645;  Sbde  v.  Swedeburg 
Elevator  Co.,  39  Neb.  600,  58  N.  W. 
191;  Palmerhin  v.  Huxford,  4  Denio, 
166;  Bandman  v.  Finn,  185  N.  Y.  508, 
78  N.  E.  175, 12  L.  R.  A.  {N.  S.)  U34; 
Iatoc  v.  Sugar  Leaf  Dairy  Co.,  87 
N.  Y.  App.  D.  585,  84  N.  Y.  S.  609 
(reversed  on  another  ground  in  180 
N.  Y.  367,  73  N.  E.  61);  Riggs  e. 
Home  Mutual  Rre  Protection  Aso., 
61  S.  C.  448,  39  S.  E.  614;  Huasey  v. 
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disclaimer  of  liability  will  aot  help  an  attempt  to  compromise 
an  obvioiB  obligation.  *" 

§  129.  Payment  of  so  much  of  an  unliquidated  or  disputed 
claim  as  is  admittedly  due,  is  valid  consideration. 

Not  infrequently  though  a  claim  is  unliquidated,  or  the 
subject  of  a  bona  jide  and  reasonable  dispute,  it  is  conceded 
that  at  least  a  certain  amount  is  due.  It  might  seem  thftt 
in  paying  this  conceded  part  of  the  claim,  or  any  lesser  amount, 
the  debtor  was  merely  doing  what  he  was  previously  bound 
to  do,  and  that,  therefore,  the  payment  could  not  be  valid 
consideration.  The  law,  however,  looks  at  an  unUquidated 
or  disputed  claim  as  a  whole  and  so  looking  at  it,  does  not 
attempt  to  set  a  value  upon  it,  or  to  define  the  extent  of  the 
debtor's  legal  obUgation.  Accordingly  such  a  claim  is  dealt 
with  as  a  horse  is  dealt  with,  as  something  the  adequacy 
of  which  as  consideration  will  not  be  measured;  and  the  pay- 
ment of  the  amotmt  admittedly  due  will  support  a  promise 
to  discharge  the  whole  claim.' 


CrsBS  CTenn.  Ch.  App.),  53  S.  W.  986; 
McE)&mele  v.  Lapham,  21  Vt.  222; 
CoDnecUcut  River  Lumber  Co.  ir. 
Brown,  68  Vt.  239, 35  AU.  66. 

•"  In  Milb  r.  CDaniel,  23  Ky.  L. 
Rep.  73,  62  S.  W.  1123,  1124,  the 
ooort  aaid:  "A  mere  disclaimer  of 
liability  on  one's  note — the  execu- 
tion of  it  upon  a  sufficient  considera- 
tion not  being  denied,  and  it  not 
being  baired  by  limitation  or  other 
matter  of  releaee — will  not  constitute 
a  baaia  for  &  'dispute,'  the  amicable 
setUement  of  which  will  support  a 
promise  of  the  payee  to  abate  some 
part  of  the  debt."  6o  in  Harms  t>. 
Ftdelity  &  Casualty  Co.,  172  Mo.  App. 
241,  lOT  S.  W.  1046,  a  statement  in  a 
id^se  which  requited  consideration 
tor  ita  validity  IhtX  the  claim  waa  in 
di^Hite  was  held  ineffectual.  "The 
oontrorersy  must  be  real  and  the  issue 
reqtecUng  it  be  considered  by  the 
parties  u  doubUuL"    See  also  Decker 


V.  Smith,  88  N.  J.  L.  630,  86  AU.  915, 
917. 

•  Chicago,  M.  &  St.  P.  R.  Co.  c. 
Clark,  178  U.  S.  353,  44  L.  Ed.  1099; 
20  Sup.  Ct.  924;  San  Juan  v.  St.  John's 
Gas  Co.,  195  U.  S.  510,  49  L.  Ed.  299, 
25  S.  Ct.  108;  Ostrander  v.  Scott,  161 
ni.  339,  43  N.  £.  1089;  Ennis  v.  Pull- 
man Palace  Car  Co.,  165  111.  161,  46 
N.  E.  439;  Bingham  v.  Browning.  197 
Dl.  122,  64  N,  E.  317;  Neely  e.  Thomp- 
son, 68  Kans.  193,  75  Pac.  117;  Cun- 
ningham p.  Standard  Const.  Co.,  134 
Ky.  198,  119  S.  W.  765;  Tanner  v. 
Merrill,  108  Mich.  58,  65  N.  W.  664, 
31  L.  R.  A.  171,  62  Am.  8t.  Rep.  687; 
Marion  t>.  Heimbach,  62  Minn.  214, 
64  N.  W.  386;  Jordan  v.  Great  North- 
ern Ry.  Co.,  80  Minn.  405,  83  N.  W. 
391;  FoUman  &  Bros.  Coal  &  S.  Co.  o. 
St.  Louis,  145  Mo.  651,  47  8.  W.  563; 
Treat  v.  Price,  47  Neb.  875,  66  N.  W. 
834  (overruling  dictwn  to  contrary  in 
29  Neb.  636,  45  N.  W.  790);  Naasoiy 
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On  principle  it  seems  that  a  distinction  should  be  taken 
between  (1)  the  case  of  a  wholly  unliquidated  claim  which 
the  debtor  has  admitted  to  be  of  a  certain  value,  and  (2)  the 
case  of  a  liquidated  claim  with  an  unliquidated  or  disputed 
addition  to  it.  Where  a  claim  is  wholly  unliquidated,  the 
parties  may,  of  course,  by  agreement,  liquidate  it  and  after 
they  have  made  such  an  agreement  the  situation  is  the  same 
as  if  the  claim  had  been  liquidated  from  the  outset.  But  an 
admission  or  even  an  agreement  subsequent  to  the  creation 
of  an  imliquidated  claim  that  at  least  a  certain  amount  is 
owii^  has  no  bindii^  force,  since  the  creditor  gives  no  con- 
sideration for  such  an  f^reement  by  the  debtor.  As  the  creditor 
is  left  free  to  assert  the  full  value  of  his  claim,  if  that  exceeds 
the  admitted  amount,  the  debtor  must  be  equally  free.  The 
agreement  indeed  amoimts  to  the  same  thing  as  an  adnusdon 
in  terms  by  the  debtor,  but  an  admission  is  open  to  explanation 
and  need  not  be  conclusive.  Any  action  by  the  creditor 
would  have  to  be  brought  for  the  whole  claim,  and  any  breach 
of  contract  alleged  would  have  to  be  the  failure  to  pay  the 
whole  claim.  On  the  other  hand,  where  a  contract  required 
the  payment  of  $50  a  month  for  services,  and  ihe  parties 
disputed  whether  the  contract  also  provided  that  extra  pay- 
ment should  be  made  for  extra  work,  it  aeems  evident  that  the 
debtor  was  under  a  distinct  legal  obligation  to  pay  $50  a 
month.  It  is  true  that  in  an  action  on  the  contract  the  plaintiff 
must  state  the  contract  accurately,  and  if  the  contract  in- 
cluded as  one  of  its  terms  an  ^reement  to  pay  for  extra  work, 
this  promise  must  be  alleged  in  the  declaration  or  complaint 
as  part  of  the  contract.  But  it  would  be  an  accurate  and 
sufficient  statonent  of  a  breach  of  the  contract  for  the  plaintiff 
to  allege  that  the  defendant  had  failed  to  pay  the  liquidated 
monthly  sum  which  he  agreed  to  pay.  An  entire  contract 
may  consist  of  several  promises  and  may  be  broken  by  a  failure 
to  perform  any  one  of  several  specific  things  therein  tmdertaken. 

V.  TomliDSon,  14S  N.  Y.  326,  42  N.  E.  319,  63  AU.  359;  Daneulee  tr.  Jewel 

715,6lAm.St.Rep.695;Kompv.Ray-  T«a  Co.,  103  Minii.  1S(^  114  N.  W.' 

mood,  175  N.  Y.  102,  67  N.  E.  113;  733,  14  L.  R.  A.  (N.  8.)  954,  123  Am. 

LeaticQQe  v.  Ernst,  5  N.  Y.  App.  Div.  St.  R«p.  315;  Thayer  n.  HMbican,  70 

373,  39  N.  Y.  S.  199.    But  see  Pruden-  Wash.  278, 120  Fao.  625. 
tiol  Ins.  Co.  r.  Cottingham,  103  Md. 
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In  ttte  contract  supposed,  it  is  a  specific  thing  imdertakeu 
by  the  defendant  that  S50  a  month  shall  be  paid.  If  this  is 
true,  it  follows  that  the  defendant  is  under  a  legal  obligation 
to  pay  SdO  a  month;  and  the  performance  of  tiiat  legal  obliga- 
iism  should  not  be  sufficient  consideration.*  Though  the 
courts  seem  to  have  failed  to  observe  the  distinction  between 
a  wholfy  unliquidated  claim  of  at  least  a  specified  value  and 
a  claim  where  there  is  a  distinct  obligation  to  pay  a  liquidated 
amount  as  part  of  an  entire  contract,  the  distinction  is  clearly 
Tecogiaxed  between  either  of  such  cases  on  the  one  hand,  and 
a  case  where  a  debtor  is  liable  under  two  distinct  contracts, 
on  the  other  hand.  If  the  debtor  owes  a  liquidated  amount, 
the  fact  that  he  owes  on  another  contract  an  tmliquidated 
OT  disputed  amount,  will  not  make  payment  of  tiie  former 
sufficient  consideration  for  an  agreement  to  discharge  the 
latter,'  or  indeed  for  any  other  promise.'  If,  however,  there 
are  cross  claims  between  the  parties,'  if  either  claim  is  un- 
hquidated,  or  the  subject  of  bona  fide  and  reasonable  dispute, 
mnce  the  balance  due  on  adjustment  of  the  claims  is  imcertain, 
any  payment  will  support  an  agreement  to  cancel  both  claims.'" 

§  130.  Pexftmnanc^,  or  promise  to  peifonn  any  obligation 
previously    existing   under    a    contract   wlCh    Che 
promisee  is  not  valid  consideration. 
Where  A  and  B  have  entered  into  a  bilateral  agreement, 

it  not  in&equently  happens  that  one  of  the  parties,  becoming 

■The  contnuy  waa  however  h«ld  Co.,  216  Man.  204,  103  N.  E.  696,  61 

in  Joidan  v.  Grwt  Northern  Ry.  Co.,  L.  R.  A.  (N.  S.)  316;  Neas  b.  Minne- 

80  Blinn.  406,  83  N.  W.  391.    See  also  sota,  etc.,  Co.,  87  Minn.  413,  92  N.  W. 

to  the  Bsme  effect— Central  Pacific  R.  333;    Miatwr    v.    Supreme    Council 

Co.  p.  United  States,  164  D.  S.  93,  A.  L.  H.,  41  N.  Y.  Miac.  512,  85  N.  Y. 

41  L.  Ed.  362,  17  Sup.  Ct.  R«p.  35;  8.  23. 

Ij^nw  V,  Pullman  Faiace-Car  Co.,  106  >  Howe  v.  Robinson,  13  N.  Y.  Miso. 

m.  161,  48  N.  E.  439;  Tanner  o.  Mei^  2G6,  34  N.  Y.  S.  85. 

rill,  108  Mich.  58,  65  N.  W.  664,  31  >The  nature  of  the  claims  u  im- 

L.R.A.171,62Am.St.Eep.687.  But  material. 

see  Seattle  Ac.  R.  t>.  Seattle  Tacoma  i^Ostrander  n.  Scott,  161  HI.  339, 

Power  Co^ 63  Wash. 639, 116Fa<:.289.  43  N.  E.  1089;  Brewster  v.  Silventeia, 

^Wabloni'.F.D.  Calkins,  119  Iowa,  78  N.  Y.  Misc.  123,  137  N.  Y.  S.  912; 

15(^  93  N.  W.  49;  Whittaker  Chajn  HuU  i>.  Johnson,  22  R.  L  66,  46  Atl. 

Treul  Co.  >.  Standard  Auto  Supply  182. 
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dissati^ed  with  the  contract,  refuses  to  perfonn  or  to  con- 
tinue performance  unless  a  larger  compenBation  than  that  pro- 
vided in  the  original  agreement  is  promised  him."  Especially 
common  is  the  situation  where  a  builder  or  contractor  xmder- 
takes  work  in  return  for  a  promised  price  and  afterwards 
finding  the  contract  unprofitable,  refuses  to  fulfil  his  agree- 
ment but  is  induced  to  fulfil  it  by  the  promise  of  added 
compensation.  On  principle  the  second  agreem«it  is  invalid 
for  the  performance  by  the  recalcitrant  contractor  is  no 
legal  detriment  to  him  whether  actually  given  or  promised, 
since,  at  the  time  the  second  agreement  waa  entered  into,  he 
was  already  bound  to  do  the  work;  nor  is  the  performance 
under  the  second  agreement  a  legal  benefit  to  the  promisor 
since  he  was  already  entitled  to  have  the  work  done.  In  such 
situations  and  others  identical  in  principle,  the  great  weight 
of  authority  supports  this  conclusion.^'  In  a  few  jurisdictions 
a  contrary  view  has  prevailed." 


"The  BituatJon,  though  leas  com- 
mon, would  involve  the  Bftme  l^&I 
principle  if  the  original  contract  were 
not  bilater&l,  executed  oonaideration 
having  been  given  for  hia  promise  to  the 
party  who  Bubeequently  becomes  dis- 


"Hania  o.  Wfttwn,  Peake,  72; 
Stilk  ti.  Myrick,  2  Camp.  317l  Praier 
p.  Hatton,  2  C.  B.  N.  S.  512;  Jackson 

"  Stoudenmeier  v.  Williamaon,  29 
Ala.  558;  Biahop  v.  Busse,  69  lU.  403; 
Cooke  tr.  Murphy,  70  III.  96  (but  aee 
Moran  v.  Peace,  72  111.  App.  135); 
Coyner  e.  Lynde,  10  Ind.  282;  Holmes 
0.  Doane,  9  Cuah.  135;  Rollins  v. 
Marsh,  128  Mass.  116;  Rogers  e. 
Rogers,  139  Mass.  440,  1  N.  E.  122; 
Thomas  «.  Bsmoi,  156  Mass.  581,  584, 
31  N.  E.  683;  Brigham  e.  Herriek,  173 
Man.  460,  467,  53  N.  E.  006  (but  see 
Parrot  v.  Mexican  C.  R.  Co.,  207  Mass. 
184,  93  N.  E.  590,  34  L.  R.  A.  (N.  S.} 
261];  Moore  v.  Detroit  locomotive 
Works,  14  Mich.  266;  Gcebel  v.  Linn, 
47  Mich.  489,  U  N.  W.  284,  41  Am. 
Bep.  723;  Conkling  u.  Tuttle,  52  Mich. 


V.  CoblMO,  8  M.  &  W.  790;  Mallalieu 
D.  Hodgson,  18  Q.  B.  689;  Harris  e. 
Carter,  3  E.  <t  B.  559;  Alaska  Packers' 
Assoc.  V.  Domenico,  117  Fed.  99,  54 
C.  C.  A.  486;  In,  re  Riff,  205  Fed.  406; 
National  Elec.  Signaling  Co.  v.  Fes- 
senden,  207  Fed,  915, 125  C.  C.  A.  363; 
Frankfurt^Baroett  Co.  c.  William 
Prym  Co.,  237  Fed.  21,  150  C.  C.  A. 
223;  Shriner  o.  Ciaft,  166  Ala.  146,  51 

630,  18  N.  W.  391;  Scanlan  k.  North- 
wood,  147  Mich.  139,  110  N.  W.  493; 
Osborne  V.  O'Reilly,  42  N.  J.  Eq.  467, 
9  Atl.  200;  Uttimore  tr.  Haraen,  14 
Johns.  330;  Stewart  t>.  KeUltas,  36 
N.  Y.  388.  SeeaUo  Peck  v.  Requa,  13 
Gray,  407;  Blodgett  d.  Foster,  120 
Mich.  392,  79  N.  W.  626;  King  v.  Du- 
luth  Ey.  Co..  61  Minn.  482,  63  N.  W. 
IIOS;  Hansen  v.  Gaar,  Scott  &  Co., 
63  Mimi.  04,  65  N.  W.  254;  Gaar  t>. 
Green,  6  N.'Dak.  48,  68  N.  W.  318; 
Dreifus  f.  Columbian  Co.,  194  Pa.  475, 
45  Atl.  370.  75  Am.  St.  Rep.  704; 
Evans  v.  Or^n,  etc.,  R.  Co.,  58  Wash. 
429,  108  Pac.  1005,  28  L.  R.  A.  (N.  S.) 
455. 
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I  130a.  Unsoundness  of  arguments  sustaining  such  agree- 
ments. 

Two  ai^uments  have  been  advanced  in  support  of  the  latter 
rie'nr.   First,  it  has  been  said  that  the  parties  to  the  first  a^«e< 


So.  884,  28  L.  R.  A.  (N.  S.)  450,  139 
Am.  St.  Rep.  19;  McDoaou^  v.  Saun- 
<1mb  <Ala.),  78  So.  160;  Feldman  p. 
Fox,  ai2  Ark.  223,  164  3.  W.  766; 
Main  Street  Co.  v.  Los  Angelea  Co., 
129  Oal.  301,  61  Pac.  937;  Benedict 
t.  Gr«er-Robbins  Co.,  26  Cal.  App. 
46S,  147  Pac.  486;  Benford  o.  YcNikey 
(Colo.),  164  Pac.  725;  Littlepage  v. 
Neale  Publishing  Co.,  34  App.  D.  C. 
»7;  Bu8ht.IUwlii»«,89G».lI7,14S. 
^  88e;  Davis  b.  Morgan,  117  Ga.  S04, 
O  S.  E.  732,  61  L.  R.  A.  148,  97  Am. 
Bt-  Rep.  171;  Wiliio^ain  Sash  Co.  v. 
Drew,  117  Ga.  850,  45  8.  E.  237  (qf. 
Poland  Papw  Co.  ■>.  Foote,  1 18  Ga.  463, 
^  S.  E.  374);  Neboa  e>.  Pickwick  Asso- 
BKted  Co.,  30  lU.  App.  333;  GoldB- 
borou^  ».  Gable,  140  HI.  269, 29  N.  E. 
K2,  15  L.  R.  A.  294;  Moran  v.  Peace, 
72  m.  App.  135,  139;  Allen  v.  Rouae, 
W  m.  App.  69;  Mader  v.  Cool,  14 
Ind.  App.  299,  42  N.  E.  945,  56  Am.  St. 
B«P-  304;  Ayroi  ».  Chicago,  etc.,  R. 
Co.,  S2  lowft,  478,  3  N.  W,  622;  Mc- 
carty p.  Hampton  Bldg.  Assoc,  61 
Iowa,  287, 16  N.  W.  114;  Awe  v.  Gadd, 
179  la.  520,  161  N.  W.  671;  Howard  e. 
WcNeU,  25  Ky.  L.  Rep.  1394,  78  S.  W. 
1*2;  Wescott  o.  Mitchell,  95  Me.  377, 
W  AU.  21;  Parrot  c.  Mexican  C.  R. 
•307  Man.  184,  93  N.  E.  690,  34 


p.  Wyman,  14  Johns.  260;  Vanderbilt 
P.  Schreyer,  91  N.  Y.  392;  Carpenter  v. 
Taylor,  164  N.  Y.  171,  58  N.  E.  53; 
Weed  0.  Spears,  193  N.  Y.  289,  86  N.  E. 
10;  Schneider  v.  Heinaheimer,  55  N.  Y. 
Supp.  630,  26  N.  Y.  Miec.  11;  Jug- 
hardt  v.  Reynolds,  68  N.  Y.  App,  D. 
171,  74  N.  Y.  Supp.  152;  Moore  v. 
BkMmingdftle,  128  N.  Y.  Supp.  125; 
Galway  v.  Prignano,  134  N.  Y.  Supp. 
671;  United  Merchants'  Press  v.  Cam 
Products  Refining  Co.  {N.  Y.  App. 
Div.),  134  N.  Y.  S.  578;  Kuhmarker 
Mfg.  Co.  0.  Hills,  146  N.  Y.  S.  1013; 
Seneca  Falls  v.  Botsch,  86  N.  V.  Misc. 
481,  149  N.  Y.  S.  320;  Festerman  c. 
Perker,  10  Ired.  474;  Muir  v.  Morris, 
80  Ore.  378,  154  Pac.  117;  Erb  v. 
Brown,  69  Pa.  216;  Jones  p.  Risley,  91 
Tex.  1,  32  S.  W.  1027;  Whitsett  o. 
Carney  (Tei.  Civ.  App.),  124  S.  W. 
443;  CreEunery  Package  Mfg.  Co.  p. 
Russell,  M  Vt.  80,  78  Atl.  718;  Tolmie 
P.  Dean,  1  Wash.  Ter.  46;  Vanoe  n.  El- 
lison, 76  W.  Va.  592,  85  S.  E.  776; 
Msgoon  p.  Marks,  11  Hawaii,  764. 
See  alto  Hartley  v.  Ponsonby,  7  £.  & 
B,  872;  Eastman  v.  Miller,  113  la.  404, 
85  N.  W.  635;  Proctor  p.  Keith,  12 
B.  Mon.  252;  Eblin  i>.  Miller's  Exec'r, 
78  Ky.  371;  Endrias  t>.  Belle  Isle  Ice 
Co.,  49  Mich.  279,  13  N.  W.  590; 


t  K  A.  {N.  S.)  261;  BeU  v.  Dates,  97      Conover  p.  StiUwell,  34  N.  J.  L.  54,  57; 
VllsB.  790,  53  So.  491;  lingenfelder  e. 
oj^nmi^t  Brewing  Co.,  103  Mo.  578, 

".    CI     IV      OAA-     04..«...1.    . 


8.  W.  844;  Storck  v.  Meaker,  55 
^0.  App.  26;  Wear  v.  Schmelzer,  92 
Ho.  App.  314;  Smith  p.  Sickenger 
{Mo.  App.)  202,  8.  W.  262;  Easterly 
«.  JsdEwn,  29  Mont.  496,  75  Pac.  357; 
&Uriy  Harvesting  Machine  Co.  p. 
Prin^,  41  Neb.  266,  69  N.  W.  804; 
Voorhees  p.  WoodhuU's  Exr's,  33  N,  J. 
L  494;  Natalizsio  p.  Valentino,  71 
N- 1  h.  500,  502,  59  Atl.  8;  Bartlett 


Hanks  P.  Barron,  95  Tenn.  275,  32 
S.  W.  195;  Bcerger  v.  Vandegrift  (Tex. 
dv.  App,),  188  S.  W.  948;  Smith  p. 
Brown  (Utah),  165  Pac.  468;  Thomas 
p.  Mott,  74  W.  Va.  493,  82  S.  E,  325. 
A  promise  by  a  contractor  tA  do  work 
beyond  what  the  contract  required  in 
consideration  ol  the  contract  being  cai^ 
ried  out  by  the  other  party  is  equally 
invalid.  Jugfaardtv,  Reynolds,  68N,Y. 
App.  Div.171, 74  N.  Y.  8upp.l52;GaaT 
V.  Green,  6  N.  D^.  48,  68  N.  W.  318. 
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ment  had  either  of  them  a  right  to  subject  himself  to  liability 
in  dam^es  if  he  preferred  to  pay  damages  rather  than  to 
perform  the  contract;  and,  therefore,  it  is  contended,  the 
surrender  of  the  right  to  pay  dam^es  constituted  a  sufficient 
consideration."  The  a^ument  is,  however,  unsound.  It  is 
doubtless  true  that  a  promisor  can  always  refuse  to  perform 
bis  promises,  and  in  most  cases  the  only  liability  he  incurs 
thereby  is  to  pay  damages,  but  this  is  far  from  saying  that 
when  one  enters  into  a  contract  he  in  effect  agrees  to  pa:fonn 
or  pay  damages  at  his  option.  Under  ordinary  contracts  his 
duty  is  to  p^orm  the  contract,  and  his  co-contractor  is  en- 
titled to  the  performance.'**  Unless,  therefore,  he  has  reserved 
as  an  alternative  in  the  contract  the  choice  of  making  a  money 
payment  to  the  promisee,  he  does  not  perform  his  I^al 
duty  by  paying  damages."  Moreover,  even  if  it  could  be 
conceded  (as  it  cannot  be)  that  the  ori^nal  promise  is  to 
be  regarded  as  merely  an  alternative  undertaking  either  to 
perform  or  pay  damages,  the  situation  here  under  discussion 
would  not  be  helped  at  least  if  the  second  agreement  were 
bilateral;  for  the  same  construction  would  have  to  be  put 
upon  the  second  undertakii^  as  upon  the  first.  One  who  was 
previously  bound  to  do  certain  work  or  pay  damages  based  on 
its  value,  is  promising  nothing  detrimental  to  himself  or  bene- 
ficial to  the  promisee  when  he  i^ain  promises  to  do  that  very 

"  This  reasoDiog  woa  adopted  in —  defendaiit  has  no  right  to  pay  the  dam- 

Lattimore  v.  Haraen,  14  Johns.  330.  ages  and  claim  exemption  from  his 

Mr.  Justice  Hohnu,  in  his  early  book,  promise.    See  Fry  on  Specifie  Perform- 

The  Common  Iaw,  p.  2QD,  seems  to  anoe,  Chap.  Ill;  Srobwits  r.  Roaeman, 

ragard  a  cxintraot  in  somewhat  this  (Pa.  1919),  107  Atl.  322;  Wright  o. 

way,  and  he  has  indicated  in  judicial  Suydam,  72  Wash.  £87,  131  Pac.  239. 

of»nions  that  he  still  holds  the  same  Similarly  where  an  Bction  at  law  is 

view.    See,  e.  g.,  Giobe  Refining  Co.  v.  allowed  a  seller  for  recovery  of  the  full 

lAnda  Cotton  Oil  Co.,  190  U.  B.  640,  price  from  a  buyer  in  default,  a  provi- 

47  L.  Ed.  1171,  23  Sup.  Ct.  764.  sion  for  liquidated  damages  will  not 

'**  See  supra,  {  103/,  ad  fin.    See  prevent  a  seller  from  exercising  this 

Corbin,  27  Yale  L.  J.,  at  p.  363.  ri^t.     Korman  o.  Trainer,  2SS  P&. 

"  This  is  illustiated  by  the  cases  in  362, 101  AtL  1051.  In  The  Blaiimora, 
equity  which  hold  that  a  contract  if  of  11898)  A.  C.  693,  607,  the  court  kiid 
such  a  nature  as  to  be  enforoe^le  in  down  the  rule  ctmtended  for  in  the 
equity  will  be  specifically  enforced,  text  that  a  party  to  a  oontract  cannot 
though  die  contract  provides  that  in  esc^ie  oUigations  which  he  has  uader- 
case  of  breach  the  damages  shall  be  t«ken  by  offeiing  an  indonnity  or  dam- 
liquidated  at  a  specified  amount.    The  ages  for  a  breach.    See  ijtfra,  {  781. 
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irork  or  to  pay  damagee  necessarily  identical  in  amoimt  with 
those  for  which  he  was  previously  liable.  The  other  ground  sug- 
gested for  supporting  the  second  agreement  is  that  the  firsit 
agreement  is  rescinded  by  the  second,  and  being  rescinded,  each 
party,  freed  from  previous  obligations,  may  enter  into  the  new 
i^reement.    It  must  be  conceded  that  the  original  agreement  if 
BtiU  in  part  at  least  xmpeiformed  on  each  side,  may  be  rescinded 
ty  mutual  consent ;  **  and,  if  the  original  agreement  is  rescinded, 
ft  new  agreement  made  thereafter  on  any  terms  to  which  the 
parties  assent  will  be  binding.    Therefore,  a  rescission  followed 
iliortly  afterwards  by  a  new  agreement  in  regard  to  the  same 
sibiect-matter,  would  create  the  legal  obligations  provided 
iiL  the  subsequent  agreement.    It  must  further  be  conceded 
*lm.t  when  a  second  agreement  is  made  which  is  intended  by 
the  parties  as  a  substitution  for  the  original  contract,  there 
b  mutual  assent  to  the  rescission  of  the  earher  agreement. 
But  ctdling  an  agreement  an  agreement  for  rescission  does 
not  do  away  with  the  necessity  of  consideration,*^  and  when 
^  agreement  for  rescission  is  coupled  with  a  further  agreement 
that  the  work  provided  for  in  the  earUer  agreement  shall 
be  conpleted  and  that  the  other  party  shall  give  more  than 
he  originally  promised,  the  total  effect  of  the  second  agreement 
is  that  one  party  promises  to  do  exactly  what  he  had  previously 
bound  himself  to  do,  and  the  other  party  promises  to  give 
an  additional  compensation  therefor.    If  for  a  single  moment 
ibs  parties  were  free  from  the  earlier  contract  so  that  each 
of  iliem  could  refuse  to  enter  into  any  bargain  whatever  re- 
lating to  the  same  subject-matter,  a  subsequent  agreement  on 
any  terms  would  be  good."    Hie  situation  is  not  different 
from  that  existing  where  one  subject  to  a  unilateral  obligation 
undertakes  instead  of  merely  perfonnii^  that  obligation  to  do 
somethu^  additional,"  nor  indeed  from  that  where  one  subject 
to  DO  liabihty  voluntarily  agrees  to  assume  one.^    In  a  few  cases 

'See  mfttx,  (1826.  up;BecondIyEinewonew&amade.    But 

°See  ut/ro,  f  1829.  this  ia  not  so.    What  was  done  was  all 

"In  Noble  v.  Ward,  L.  R.  1  Exch.  done  at  once — was  one  transaction." 

UTjBnmwell,  B.,«ud:  "Itisattemp-  "Steele  o.  Syracuae  UniTersity,  174 

M  to  wy  that  what  took  [daoe  whm  App.  D.  41,  160  N.  Y.  8.  39. 

mtiKt  C  waa  made  was  twofold:  "Teele  e.  Mayer,  173  N.  Y.  App. 

te  that  Uie  old  ooDtracta  were  KLVen  D.  809,  160  N.  Y.  8.  116;  Caisteoa 


:,Goo»^lc 


280  WIUJSTON  ON  CONTRACTS  §  130a 

a  distinction  has  been  taken  which,  however  equitable  it  may 
seem,  also  involves  faulty  reasoning.  It  is  held  in  these  cases  *' 
that  "where  the  party  refusing  to  complete  his  contract  does 
so  by  reason  of  some  imforeseen  and  substantial  difficulties 
in  the  performance  of  the  contract,  which  woe  not  known 
or  anticipated  by  the  parties  when  the  contract  was  entered 
into,  and  which  cast  upon  him  an  additional  burden  not 
contemplated  by  the  partis,  and  the  opposite  party  promises 
him  extra  pay  or  boiefits  if  he  will  complete  his  contract, 
and  he  so  promises,  the  promise  to  pay  is  supported  by  a 
valid  con^deration."  The  difficulty  with  this  su^estion  is 
that  the  unknown  and  unanticipated  difficulties  do  not  excuse 
the  contractor  from  fulfilling  his  original  contract.  ^^  Accord- 
ingly in  acting  under  the  second  offer,  the  contractor  is  merely 
doing  or  promisii^  to  do  something  which  at  the  time  he  was 
under  obUgation  to  do,  and  which  the  promisee  was  entitled 
to  receive.  In  any  case,  however,  if  the  terms  of  the  new 
agreement  vary  the  character  of  the  work  which  the  contractor 
is  to  do,  there  is  sufficient  consideration  for  the  new  bargain. 
If  one  p^ty  to  a  bilateral  contract  has  fuUy  performed,  a 
promise  of  additional  performance  by  him  made  in  order  to 
induce  the  other  party  to  perform,  and  which  does  induce 
him  to  perform  is  even  more  clearly  without  consideration  than 
where  the  new  agreement  is  made  before  either  parl^  has 
fully  performed."  The  case  is  identical  in  principle  with  an 
agreement  in  consideration  of  the  payment  of  a  liquidated 
debt.^^    Similarly  a  promise  by  an  employer  or  an  employee 

Packing  Co.  v.  hema  C.  Troughton,  ian,  [191S]  2  K.  B.42;  John  KingCo.  t>. 

Inc.,90WaBh.  196. 155Pac.758.  LouiHville,  etc.,  R.Co.,  131Ky.46, 114 

"  Lini  V.  Schuck,  106  Md.  220,  67  S.  W.  308,  116  8.  W.  1201,  and  reoov- 

Atl.  286,  11  L.  R.  A.  (N.  8.)  789,  124  ery  could  be  had  on  a  quaa-contractual 

Am.  8t.  R«p.  481;  King  v.  Duluth,  obUgation    without    a   new    ptomiae. 

etc.,  Ry.  Co.,  61  Minn.  482,  63  N.  W.  Howard    v.   Harvard    Congregational 

llOS.     See  also  Grant  Marble  Co.  t>.  Soc.,  223  Mass.  56%  112  N.  K  233. 

Abbot,  142  Wis.  279,  124  N.  W.  204,  See  infra,  S  1669. 

11  Mich.  L.  Rev.  434  (Ballantine);  "Gaar  e.  Green,  6  N.  Dak.  48,  68 

17  Yale  L.  J.  470,  27  *.  at  p.  373  (Cor-  N.  W.  318;  Schneider  e.  Heinshrimer, 

bin).  56  N.  Y.  8.  630,  26  N.  Y.  Misc.  11. 

"  See  Seymour  v.  Hughes,  106  N.  Y.  The  contrary  deciaion  oF  Peck  c.  Requa, 

S.  249,  55  N.  Y.  Misc.  248.    If  they  do  13  Gray,  407,  is  opposed  to  received 

there  is  no  difficulty  in  finding  sufficient  doctrines  of  oonsideration. 

consideration,  Liston  ■>.  S.  S.  Carpath-  **  See  nipra,  J  120. 
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under  a  subsistiog  contract  to  do  more  or  take  less  than  that 
contract  requires  is  invalid  unless  the  other  party  gives  or 
promises  to  give  something  capable  of  serving  as  consideration.*' 
And  a  promise  by  a  landlord  to  do  something  not  required 
by  the  lease  is  not  supported  by  the  tenant's  promise  to  per- 
form oblations  to  which  he  is  boimd  by  the  lease.** 

§  131.  Whether  performance  or  promise  to  perform  a  con- 
tractual duty  previously  imdertaken  with  a  third 
person  is  valid  consideration. 
It  is  clear  that  when  one  under  a  contractual  duty  to  another 
to  do  a  certain  act  performs  it  under  an  agreement  that  it  shall 
be  tiie  consideration  for  the  promise  of  a  third  person,  he 
incurs  no  l^al  detriment  since  he  previously  was  bound  to 
perform  that  very  act.  Further,  if  instead  of  actually  pei^ 
fomuB^,  the  party  previously  bound  promises  to  perform 
what  he  has  already  undertaken,  his  promise  is  of  something 
which  is  no  detriment  for  him  to  perform.  It  is  true,  however, 
that  thou^  such  a  perfonuance  or  promise  may  not  involve 
a  detriment,  or  the  promise  of  a  detriment,  to  the  one  who 
does  or  promises  to  do  the  act,  a  benefit  to  which  the  other 
party  to  the  bai^;fun  was  not  previously  legally  entitled  may  be 
thereby  given  or  promised  him.  Hiis  type  of  case,  tiierefore, 
seems  squarely  to  raise  the  question  whether  detriment  given 
or  promised  by  the  promisee  is  the  sole  test  of  consideration, 
or  whether  benefit  received  from  the  other  party  is  equally 
effective.  In  Ei^land  it  has  been  settled  that  such  agreements 
are  valid  contracts."   In  l^e  United  States  the  great  weight 

■*  DftviB  g.  MorEBn,  117  Ga.  504,  43  to  give  the  employee  htg^  wsgea  for 

8.  E.  732,  61  L.  R.  A.  14S,  97  Am.  St.  the  Temaining  period  of  the  submstiog 

Hep.  171;  Carpenter  v.  Taylor,   164  contract  whs  supported  by  valid  cott- 

N.  Y.  171,  68  N.  E.  63;  Price  v.  Frees  aideration.     Triangle    Waist    Co.    o. 

Pub.  Co.,  117  N.  Y.  App.  Div.  864,  Todd,  223  N.  Y.  27,  119  N,  E.  85. 

103  N.  Y.  Supp.  296;  ObrenU  v.  Wo-  »  Loth  v.  Hams,  76  N.  Y.  Misc.  606, 

oifdd,  103  N.  Y.  Misc.  664,  170  N.  Y.  135  N.  Y.  8.  663. 

a   966;    HiUman  t>.  Young,  64  Or.  "ShadweU  v.  Shadwell,  30  L.   J. 

73,  129  I^.  124;  Freeman  p.  Morrow  C.  P.  (N.  S.)  145;  Scotaon  o.  Pegg,  6 

(Tex.   Civ.    App.),    156  S.   W.    2S4.  H.  &  N.  295;  Chicheeter  v.  Cobb,  14 

But  where  tbe  employer  was  given  a  L.  T.  Rep.    {N.  8.)  433;   8keete  v. 

ri^t  to  renew  the  ooatract,  which  he  Slberberg,  II  T.  L.  Rep.  491.    The 

bad  not  previously  had,  an  undertaking  reasoning   in    Shadwell   v.    Shadwell, 
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of  authority  is  opposed  to  the  validity  of  such  agreemeats, 
whether  unilateral  or  bilateral  in  torm.^  Some  American 
cases,  however,  follow  the  PlTig^iah  decisions  and  hold  the 
second  agreement  valid.** 


tupra,  IB  unsatiflfactory;  but  in  Sootaoa 
D.  Fegg,  supra,  the  court  Bquarely  rests 
the  decision  on  the  ground  that  the  de- 
fendant had  received  a  benefit.  Jones 
V.  Waite,  5  Bing.  N.  C.  341,  a  decision 
of  (be  Exchequer  Chamber  (afiirmed 
in  the  House  of  Lords,  9  Q.  &  F.  101), 
seems  not  to  have  been  cited  or  con- 
sidered in  Shadwell  v.  Sbadwell  and 
Sootaon  v.  Pegg.  Although  that  de- 
oioion  turned  on  a  different  point,  the 
language  and  reasoning  of  several  of  the 
judges  is  clear  authority  that  the  sec- 
ond agreement  is  invalid, 

"Jobnaon's  Adm.  d.  Sella-'a  Adm., 
33  Ala.  265  (bilateral);  ((^.  Humm  f. 
Decatur  L.  I.  Co.,  08  Ala.  461,  473, 
13  So.  368);  Ellison  c  Water  Co.,  12 
Col.  542,  553  (bilateral);  Havana  Press 
DriU  Co,  V.  Aehurat,  148  lU.  115,  36 
N,  E.  873  (promise  to  perform  exist- 
ing obligation  to  third  party  no  valid 
conuderation  for  license  to  use  patent) ; 
Peelman  c  Peelman,  4  Ind.  612  (uni- 
lateral); Ford  V.  Gamer,  15  Ind.  298 
(bitateral);  Reynolds  v.  Nugent,  26 
Ind.  328  (unilateral);  Ritenour  v. 
Mathews,  42  Ind.  7  (unilateral.  In 
this  case  the  promise  was  by  a  surety 
to  the  principal  debtor  in  consideraljon 
of  being  relieved  from  liability);  Har- 
ris V.  Caesady,  107  Ind.  168,  8  N.  E.  29 
(bilateral);  Brownlee  v.  Lowe,  117  Ind. 
420,  422,  20  N.  B.  301  (general  dic- 
tum); Bairinger  t>.  Ryder,  119  Iowa, 
121,  93  N.  W.  66  (promiBe  to  perform 
obligation  to  a  third  person  held  in- 
sufficient consideration  for  a  convey- 
ance); Ford  t>.  Crenshaw,  1  litt.  (Ky.) 
68  (in  statement  of  facts  stated  as 
unilateral,  but  in  discusaion  stated  as 
mutual  promises);  Hollo  way's  As- 
signee V.  Rudy,  22  Ky.  L.  Rep.  1406, 
60  8.  W.  6S0  (uDilateral);  Schuler  n. 
Myton,  48  Kans.  282,  20  Pac.   163 


(unilateral,  but  dictum  that  a  bilateral 
contract  also  would  be  invalid);  Put- 
nam e.  Woodbury,  68  Me.  68  (uncer- 
tain whether  unilateral  or  bilatoal); 
NortbwMtem  Nat.  Bank  o.  Great  Falls 
Opera  House,  23  Mont.  1,  11,  57  Pac. 
440  (unilateral.  Previous  oUigation 
was  as  a  fiduciary  for  a  third  person); 
Gordon  k.  Gordon,  56  N.  H.  170  (prob- 
ably bilateral);  Vanderbilt  v.  Schreyer, 
01  N.  Y.  392  (probably  unilateral); 
Beybolt  e.  New  York,  ete.,  R.  Co.,  95 
N.  Y.  662,  47  Am.  Rep.  75  (bilaterd); 
Robinson  v.  Jewett,  116  N.  Y.  40,  22 
N.  E.  224  (bilateral);  Arend  v.  Smith, 
161  N.  Y.  602,  45  N.  E.  872  (unilat- 
eral); Alley  V.  Turck,  8  N.  Y.  App.'Oiv. 
50,  62,  40  M.  Y.  S.  433  (unilaterftl); 
Petse  p.  Leary,  117  N.  Y.  App.  Div. 
829, 102  N.  Y.  S.  060  (unilateral);  Teele 
p.  Mayer,  173  N.  Y.  App.  D.  869, 
160  N.  Y.  8.  116  (probably  bilateral); 
Sherwin  t>.  Bri^iam,  39  Oh.  St.  137 
(bilateral);  Hanks  v.  Barron,  95  Temi. 
275,  32  S.  W.  195  (unilateral);  Ken- 
igsberger  o.  Wingate,  31  Tex.  42 
(unilateral);  Cobb  v.  Cowdery,  40 
Vt.  25,  28  (dictum  as  to  both  unilal^ 
eral  and  bilateral};  Conti  o.  Johnson, 
91  Vt.  467,  100  At].  874  (unilateral); 
Davenport  v.  First  Congregational 
Soc,  33  Wis.  387  (unilateral).  See  also 
Mack  V.  Mack,  87  Neb.  819,  94  N^. 
604, 128  N.  W.  527,  143  N.  W.  454,  31 
L.  R.  A.  (N.  S.)  441,  whan  the  prom- 
ise of  a  wife  to  a  third  person  to  return 
to  her  husband  was  held  insufficient 
consideration  unless  her  absence  from 
him  had  been  justifiable. 

••  Humes  v.  Decatur  I«nd  Improve- 
ment Co.,  98  Ala.  461,  473, 13  So.  368 
(bilateral.  Recovery  allowable  only 
where  the  defendant  will  be  benefited 
by  plaintiff's  performance);  Hirsch  e. 
Chicago  Carpet  Co.,  82  HL  Ai^.  234 
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The  ground  upon  which  the  English  cases  are  rested  and 
that  tm  which  such  American  decisions  as  follow  them  are  also  in 
the  xoain.  rested,  is  that  the  performance  to  which  the  ptaintifT 
liad  been  bound  to  a  Uiird  person  was  beneficial  to  the  de- 
fendant.*"   No  distinetion  is  taken  in  the  cases,  English  or 

(luulatend);  I>mDeUy  0.  NewboM,  04 
Md.  220,  60  AU.  513  (unUatoral); 
Abbott  V.  Doane,  163  Maae.  433,  40 
N.  E.  197,  34  L.  R.  A.  33,  47  Am. 
8C.  Rep.  465,  (probably  bilateral); 
Swartman  o.  fiabcock,  218  Maos.  334, 
IDS  N.  E.  1022  (unilateral);  Bradley 
t.  GlMunary  Co.,  64  N.  J.  Eq.  77,  53 
AU.  48;  Arondale  Marble  Co.  o.  Wi£- 
pw,  12  Pa.  Super.  677  (biUteral); 
Bond  e.  Treahey,  Upper  Can.,  37 
0-  B.  360.  See  also  Day  t>.  Gardner, 
42  N.  J.  Eq.  19B,  203,  7  Atl.  366. 

*  In  Shadwell  o.  ^ladweU,  30  L.  J. 
C.  P.  (N.  8.)  145, 148, 149  (1860),  Erie, 
I'l  who  d^vned  the  opinion  of  the 
vi^rity  of  iLo  court  after  having 
£iat  Huggested  tliat  the  plaintiff  may 
liave  incurred  a  detriment  at  tUB 
"itcle'B  requeet  in  performing  his  en- 
ptsement  to  mury,  by  changing  ^i« 
P°Biti(xi  rdying  on  the  uncle's  prom- 
■K,  added:  "Secondly,  do  those  facta 
■Akiv  a  benefit  derived  from  the  plain- 
US  to  the  uncle  at  hia  requeat?  In  an- 
AwiDg  again  in  the  affinnative,  i  tun 
■t  Kberty  to  consider  the  relation  in 
^lich  the  parties  stood,  and  the  in- 
ttnst  in  the  ilalut  of  the  nephew  which 
^  unde  declaree.  llie  marriage  pri- 
"Mij  affects  like  parties  thereto;  but 
u  the  Kcond  degree  it  may  be  an  ob- 
1^  of  intoeet  with  a  near  relative, 
ud  in  that  sense  a  benefit  to  him." 

Byks,  J.,  rested  hia  dissent  munly 
OS  the  wdt-founded  objection  that  the 
phintiff's  marriage  was  not  requested 
bf  his  uncle  as  the  consideration  for 
till  promise,  but  also  eaid:  "Now,  the 
bstator  in  the  case  before  the  court 
doind,  so  far  as  appears,  no  personal 
beaefit  from  the  marriage." 
In  Seotaon  t>.  Fegg,  6  H.  &  N.  295, 


299,  300  (1861),  Martin,  B.,  said:  [The 
plea]  "is  bad  in  law  because  the  or- 
dinary rule  is,  that  any  act  done 
whereby  the  contracting  party  receives 
a  benefit  is  a  good  consideration  for  a 
promise  by  him.  .  .  .  The  defendant 
gete  a  benefit  by  the  delivery  of  the 
ooaJs  to  him,  and  it  is  immaterial  that 
the  plaintiff  had  previously  contraotoi 
with   third    parties    to   deliver   their 

mide,  B.,  the  only  other  judge  de- 
livering an  opinion,  said,  ibid.  300: 
"Hece  the  defendant  who  was  a  stiait- 
ger  to  the  original  contract,  induced 
the  plaintiffs  to  part  with  the  cargo, 
which  they  might  not  otherwise  have 
been  willing  to  do,  and  the  deUvery 
of  it  to  the  defendant  was  a  benefit  to 

In  Humea  v.  Decatur  Land  Imp. 
Co.,  98  Ala.  461,  473,  13  So.  368, 
the  court  said:  "In  the  case  of  Johnson, 
Admr.,  v.  Sellers,  33  Ala.  265,  it  is  said, 
'a  promise  by  defendant  to  plaintiff, 
made  to  induce  the  latter  to  comply 
with  an  existing  contract  between  him 
and  other  persons  is  without  conaidera' 
tion.'  We  are  not  disposed  to  depart 
from  the  rule  as  hue  atated,  but  we 
are  not  willing  to  extend  it  ao  that  if 
the  party  making  the  second  contract 
is  directly  interested  in  the  result,  and 
is  to  be  benefited,  he  oannot  employ 
the  same  party  for  the  protection  of 
his  own  interest." 

In  Hirsch  v.  Chicago  Carpet  Co., 
82  m.  App.  234,  237,  the  covirt  gave 
as  its  reasons  for  upholding  a  promise 
gives  to  induce  performance  by  the 
plaintiff  of  a  contract  with  the  "nvoli 
company  to  deliver  goods  to  it,  that 
they  "were  not  outside  parties  having 
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American,  between  actual  perfonnance  and  a  promise  to 
perform  an  existing  duty  in  respect  to  the  validity  of  the 
consideration.*'  Indeed,  in  many  of  the  cases  it  is  difficidt 
to  be  certain  whether  the  agreement  in  suit  was  bilateral  or 
xmilateral  in  its  terms.  The  ccmtention  for  the  validity  of 
the  agreements  in  question  is  strengUieDed  by  certain  decisions 
on  novations  which  though  they  do  not.  e3q}ressly  discuss  the 
question  of  consideration,  nevertheless  involve  a  decision 
tliereof.  If  C  conveys  property  to  A  as  the  consideration  for 
A's  promise  to  C  to  pay  C's  debt  to  B,  and  thereafter  A 
prtmilses  B  directly  to  pay  C's  debt  to  him  in  consideration 
of.  a  promise  by  B  to  discharge  C  from  debt,  C  is  thereby 


no  intoest  in  the  mfttter.  They  were 
the  principal  offioers  of  the  Tiroli 
company," 

Id  DonneUy  v.  Newbold,  94  Md.  220, 
222,  50  Atl.  513,  the  same  oiKument  ia 
used.  "The  fact  which  appears  on  the 
face  of  the  guaranty  that  the  appellee 
was  interested  in  the  land  which  was  to 
be  improved  by  the  use  of  the  bricks 
con8titut«d  a  consideration  sufficient  to 
support  the  guaranty." 

In  Abbott  t>.  Doane,  163  Maaa.  433, 
40  N.  E.  197, 34  L.  R.  A.  33, 47  Am.  St. 
It«p.  466,  the  court  said:  "If  A.  has  re- 
fused or  hesitated  to  perfonn  an  agree- 
ment with  B.  and  is  request«d  to  do 
BO  by  C.  who  will  derive  a  benefit  from 
Budt  poformance,  and  who  promises 
to  pay  him  a  certain  sum  tiwrefor,  and 
A.  thereupon  undertakes  to  do  it,  the 
performance  by  A.  of  his  agreement  in 
consequence  of  such  request  and  prom- 
ise by  C.  is  a  good  oonaideration  to 
support  C's  promise." 

In  Day  v.  Gardnw,  42  N.  J.  Eq.  199, 
203,  7  Atl.  365,  the  court  said:  "A  sub- 
stantial benefit  accrued  to  her  from  the 
payment  of  lite  taxes  .  .  .  [There 
was  no  personal  obligation  on  tbe  prom- 
iaor  to  pay  the  taxes]  but  if  a  personal 
liability  had  existed,  the  duty  which 
such  liability  would  hare  imposed 
would  have  been  a  duty  to  the  govern- 
ment which  was  entitled  to  the  taxes. 


and  not  to  the  mortgagee,  and  I  am 
not  prepared  to  say  that,  in  such  a 
condition  of  affairs,  the  collateral  bene- 
fit resulting  to  a  mortgagee  from  the 
payment  of  taxes,  which  were  entitled 
to  priority  in  pa3'ment  over  his  mortr 
gage,  would  not  constitute  a  pofectly 
valid  consideration  for  such  a  con- 
tract as  that  on  which  the  defense  in 
this  case  rests." 

In  Bradley  v.  Glenmary  Co.,  64 
N.  J.  Eq.  77,  83,  53  Atl.  49,  the  same 
reason  is  given.  "The  reduction  of  the 
amount  due  on  the  first  mortgage  by 
the  payment  on  the  principal  of  12,000, 
with  all  arrears  of  interest,  thereby 
reducing  it  to  $7,000,  was  a  direct  bene- 
fit to  the  complainant." 

In  Bond  v.  Treahey,  Upper  Can.  37 
Q.  B.  360,  365,  the  court  said:  "There 
can  be  no  doubt  that  the  performance 
of  an  act  which  a  person  has  agreed 
with  another  to  perform  is  a  good  con- 
sideration to  support  a  contract  with 
a  third  person,  if  the  latter  derives 
benefit  from  the  performance." 

'^A  sin^e  exception  to  thie  state- 
ment may  be  found  in  Merrick  v.  Gid- 
dinga,  1  Mack.  (D.  C.)  394,  where  in 
an  elaborate  dictum  the  court  rdying 
on  Pollock  on  Contracts,  states  ttuit  a 
new  bilateral  agreement  would  be 
valid  whereas  a  unilateral  s 
woi:ld  be  invaUd. 
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discharged  and  A  is  liable  to  B  instead."  Yet  it  is  clear  that 
A's  agreement  with  B  is  bilateral  Mid  must  therefore  be  sup- 
jKsrted  by  consideration  on  each  side.  It  is  further  clear  that  A's 
pnmiise  to  B  to  pay  him  C's  debt  is  a  promise  to  do  something 
which  A  had  already  legally  bound  himself  to  do  by  his  con- 
tract with  C. 

!  131a.  The  defendant  should  be  liable  if  the  consideration 
is  beneficial  to  him. 
The  whole  matter  of  promises  to  perform  a  contractual 
duty  to  a  third  person  has  been  the  subject  of  a  great  deal 
of  argument  by  writers  on  the  law  of  contracts.^'  Most  of 
these  writers  have  summarily  assumed  detriment  given  or 
promised  to  be  the  sole  test  of  consideration,  but  different 
application  of  this  definition  has  been  made  to  the  facts.  Some 
writers  find  a  detriment  in  the  entering  into  a  new  obligation 
to  a  third  person,  and,  therefore,  hold  the  second  agreement 
valid  if  bilateral  in  form,  though  invalid  if  unilateral.^^  The 
assumption,  however,  that  the  new  promise  of  the  old  duty 
inq>oses  a  new  obligation,  is  an  assimiption  of  the  whole  point 
in  issue.  Such  an  obligation  is  imposed  if  the  agreement  has 
valid  consideration  o^  both  sides;  otherwise,  no  obligation 
is  imposed.  This  was  pointed  out  by  a  learned  writer,^*  who 
made  the  suggestion,  however,  that  a  promise  to  refrain  from 
a  mutual  rescission  of  the  agreement  with  the  other  party 
to  the  first  contract  was  implied  and  validated  the  second. 
It  may  be  granted  that  a  promise  not  to  rescind  the  earher 
omtract  would  serve  as  con£dderation  for  a  promise.  It  is 
doubtful  whether  merely  failing  to  rescind  would  be  sufficient 

ttKrd  IF.  GammoD,  3  Biug.  N.  C.  Summ.  Contracts,  i&i,  14  Harv.  L. 

883;  Be  Tuaea  Life  Assunace  Co.,  6  R«t.  496;  I^feasor  Ames,  12  Harv. 

aL3Sl;fieMe>dicalInralid,  etc.,  Co.,  L.  Ber.  515,   13  ibid.  29;  Profesaor 

6aL3Q2;  BoUe  v.  Flower,  L.  R.  1  P.  C.  Beale,  17  Harv.  L.  Rev.  71;  the  present 

27;  MclAren  v.  Hutchiiracm,  22  Gal.  writei— 8  Harv.  L.  Rev.  32,  27  ibid. 

187;  Bowen  o.  Kurti,  37  Iowa,  239;  503.    Profeaaor  Corbin,  27  Yale  Iah 

I«i«ikm  0.  Hu^tee,  107  Mass.  272;  J.  362. 

Scott  r.  Hallock,  16  Wiuh.  439,  47  "  This  reaaoning  is  supported  by  Sir 

tac  068.  Frederick  Polloak  and  Profeeaors  Lang- 

"FtdloQk,  Contiwtta  (M  ed.),  16S;  ddl  and  Beale. 
(8th  ed.)  196;  Anson,  Contracts  (1st         "Sir    William    Anson,    Contracts 

cd.),  80;  (12th   ed.)   108;   Langdell,  (lat  ed),  80. 
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without  prcK^  that  the  willingness  to  rescind  ai  the  other 
party  to  the  contract  made  rescission  possible,  and,  tha«fore, 
refraining  from  it,  a  detriment.  But  the  great  difficulty  with 
the  theory  is  that  it  does  not  fit  the  facta.  It  may  well  be  that 
one  of  the  parties  to  the  second  contaact  is  not  aware  of  the 
existence  of  the  earlier  contract,  and,  in  any  event,  a  rescission 
of  the  earlier  contract  might  obviously  be  made  without 
liability  on  the  second  contract  if  the  performance  promised 
was  actually  carried  out.  If  that  be  done,  the  second  promisor 
cares  nothing  whether  the  original  contract  remiuns  in  force 
or  is  abrogated. 

It  may,  however,  be  argued  that  thoi^  performance  of 
the  prior  contract  be  not  a  good  consideration  because  tmless 
it  appears  that  both  parties  to  that  contract  were  willing  to 
rescind,  no  detriment  to  the  promisee  can  be  found,  yet  a 
promise  of  such  p^ormance  is  a  good  consideration  because, 
owing  to  the  possibility  of  a  rescission  or  other  excuse  for 
not  canyii^  out  the  prior  contract,  performance  of  the  second 
contract  when  the  time  for  performance  comes  may  be  a 
detriment.  This  is  the  strongest  ai^ument  that  can  be  made 
under  the  theory  of  detriment.  But  it  goes  too  far.  In 
every  case  where  the  promisor  is  already  bound  to  do  t^e 
thii:^  promised,  it  is  possible  that,  before  the  time  for  per- 
formance arrives,  the  earlier  bond  may  be  released  by  change 
in  the  law  or  otherwise.  The  truth  is  that  tmless  tiie  parties 
themselves  have  in  mind  the  possible  discharge  of  the  earlier 
obligation  as  a  reason  for  the  later  agreement,  the  law  deals 
with  the  question,  and  as  a  practical  matter  must  deal  with 
the  question  on  the  supposition  that  the  obligations  binding 
the  parties  to-day  will  continue  to  bind  them."  Aside  from 
questions  of  logic,  however,  there  seems  no  practical  reason 
for  holding  invahd  the  agreement  of  a  contractor  with  a  third 
person  to  do  what  has  already  been  promised  if  there  is  no 
fraud  or  oppression  practiced  which  would  make  the  i 


"  Thus  if  A  promise  B  to  pay,  nent  it  is  poeNble  that  by  neirt  week  it 

week,  SIO  which  A  already  owed  at  might  have  been  released  by  the  cred- 

the  time  of  the  promise  ia  return  for  a  iter  or  discharged  by  law,  so  that  A'a 

promise  by  B,  it-  ia  dear,  under  the  performance  would  be  detrimeotal  to 

authorities,  that  no  valid  contract  has  him.   Illustrations  of  this  sort  might  be 

been  formed.     See  tupra,  §  120.     Yet  multiplied. 
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ment  voidable  in  any  caae.  A  rule  of  consideration,  there- 
fore, which  would  be  in  conformity  with  definitions  given  by 
tbe  courts  and  wotild  also  support  such  ^reements  is  to  be 
pcrferred  over  a  rule  which  would  not.  Accordingly  the  test 
not  exclusively  of  detriment  to  the  promisee,  but  allowing  bene- 
fit to  the  promisor  as  an  alternative  should  be  adopted. 

S  131b.  Analogous  bat  distinguishable  cases. 

On  ai^  theory  of  eonaderation  it  is  to  be  noticed  that  if 
tbe  act,  the  peif6rmance  of  which,  or  the  promise  of  which, 
IB  the  consideration  for  the  new  agreement,  differs  in  any 
respect  from  the  act  which  the  double  contractor  was  under 
a  previous  obligation  to  perform,  the  second  agreement  is 
landing;  for  Ihe  difference,  however  trifling,  is  enough  to 
ntake  the  new  performance  detrimental,  or  the  new  promise 
a  promise  of  something  detrimental.  And  likewise  if  a  party 
to  a  contract  is  no  longer  boxmd  to  fulfil  it  because  of  the 
default  of  his  co-contractor,  a  promise  by  the  injured  party 
to  complete  his  ccmtract  or  the  actual  completion  of  it  is 
sufficient  consideration  to  support  a  promise  by  a  third  person.*^ 

It  is  further  to  be  noticed  that  thoi^  a  promise  of  some- 
Sling  which  the  promisor  is  imder  a  l^al  duty  to  perform  can- 
not be  valid  consideration  for  a  counter-promise  if  the  test 
(rf  detriment  is  applied,  there  is  no  reason  why  such  a  promise 
flhould  not  itself  be  enforceable  if  supported  by  sufficient  con- 
aderation.  Thus  if  A  is  imder  contract  to  B  to  do  a  certain 
act,  and  C  gives  (not  merely  promises)  A  extra  compensation 
in  return  for  a  promise  by  A  to  do  that  act,  A  has  on  auy 
theory  made  a  bindii^  contract  with  C,  since  C  has  givrai 
valid  coiudderation  for  A's  promise,  and  it  is  not  necessary 
that  A's  promise  should  be  valid  consideration.  C  acted  under 
no  mistake  and  received  what  he  asked  for.  Moreover,  if  the 
agreement  between  A  and  C  was  bilateral,  though  the  agreement 
Would  be  invalid  and  imenforceable  on  both  sides,  imless  bene- 
fit as  an  alternative  to  detriment  be  accepted  as  part  of  the 

*Brawiilee  s.  Lowe,  117  lad.  420,  Misc.  527,  107  N.  Y.  S.  122;  Cooper 

SO  N.  E.  301;  Lindaly  ».  Kanaaa  City  &  Polak  Worka  v.  Romng,  86  N.  Y. 

&y.  Co.,  152  Mo.  App.  221,  133  S.  W.  Misc.  400,  147  N.  Y  8.  241. 
380;  Knkoviti  v.  Applebaum,  56  N.  Y. 
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definition  of  consideration,  yet,  if  C  nevertheless  performs  his 
promise  and  the  performance  is  accepted  by  A,  A's  promise 
then  becomes  binding  since  his  acceptance  of  performance  in- 
volves a  receipt  of  valid  consideration  for  his  promise.  ** 

There  can  be  no  doubt  also  on  any  theory  of  consideration 
that  if  two  bilateral  agreements  are  simultaneously  entered  / 
into,  the  consideration  on  one  side  of  each  of  which  is  a  promise 
by  the  same  person  to  do  the  same  thing,  the  consideration 
is  suflScient,  for  at  the  time  when  each  of  these  promises  is 
given  the  promisor  is  as  yet  under  no  legal  obhgation  to  per- 
form the  act  promised.^  So  where  the  second  promisor  makes 
a  promise  to  the  earher  contractors  jointly  that  if  they  wiU 
carry  out  their  contract  he  will  confer  a  benefit  on  one  or 
both  of  them,  the  performance  of  the  earUer  contract  is  a 
l^al  detriment  to  the  promisees  as  well  as  a  benefit  to  the 
promisor.  For  thou^  neither  promisee  singly  had  a  right 
to  refrain  from  performance  of  the  earher  contract,  botii  of 


••  In  Ward  v.  Goodrich,  34  Col.  369, 
82  Pac.  701,  the  court  said:  "While  it 
is  settled  that  the  promiaing  to  do,  or 
the  doing  of  that  which  the  [Homiaor 
ia  already  legally  bound  to  do,  does 
not  as  a  rule  constitute  consideration 
for  a  reciprocal  promise,  or  support  a 
reciprocal  undertaking  given  by  the 
promisee,  it  by  no  means  follows  that 
Buch  promise  may  not  be  enforced 
againat  such  promiaor  by  the  promi- 
see, although  its  enforcement  comp^ 
the  perfoimance  of  that  which  was 
alieady  a  legal  obligation." 

In  Reynolds  v.  Jacobs,  10  N.  S. 
Walee  L.  R.  268,  the  plaintiff  and 
defendant  being  Joint  judgment  debt- 
ors, the  defendant  promised  to  settle 
the  claim,  the  plaintiff  agreeing  to 
leave  the  matter  to  him  and  later  to 
pay  half  the  cost  of  settlement.  The 
d^endant  failed  to  keep  his  promise 
and  the  phuntifF's  property  waa  levied 
on  and  a  bahff  put  in  house.  The  de- 
fendant was  held  liable  (though  his 
promise  it  will  be  observed  was  merely 
to  fulfil  his  l^al  obligation  to  the  cred- 
itor) because  when  the  "agreement  was 


made  the  plaintiff  had  the  power  and 
the  right  to  pay  the  amount  and 
thereby  protect  himself,"  and  at  the 
request  of  the  defendant  the  plaintiff 
left  the  matter  to  him.  See  also  Bocb- 
terle  v.  Saunders,  36  R.  I.  39,  88  Atl. 
803. 

"  In  Petie  v.  Leary,  U7  N.  Y.  App. 
Div.  829,  830,  102  N.  Y.  S.  960, 
the  court  said  in  referring  to  such  a 
case:  "If  the  making  of  the  contract 
by  the  plaintiff  with  the  corporation 
had  been  the  consideration  to  the  de- 
fendant for  the  making  of  the  contract 
by  him  with  the  plaintiff,  or,  con- 
versely, if  the  plaintiff  had  been  in- 
duced to  enter  into  his  contract  with 
the  corporation  by  the  contract  of  the 
defendant  with  him,  there  would  be  a 
le^  consideration." 

A  CBse  oF  the  same  sort  is  Champ- 
Iain  Construction  Co.  v.  O'Brien,  117 
Fed.  271,  where  the  defendant  in  order 
to  induce  bidders,  who  had  not  yet 
made  a  construction  contract  to  do 
so,  promised  an  additional  sum  if  the 
contractors  would  execute  the  contract 
which  was  under  n^otiation. 
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them  jointly  had  such  a  right  and  their  refrainii^  from  exercis- 
ing it  involved  a  detriment.  *" 

§  132.  Peifoimaxice  or  promise  of  a  perfonnence  of  a  datf 
imposed  by  law  is  not  valid  consideration. 

If  a  promisee  is  ahready  bound  by  official  duty  to  render  a 
service,  it  is  no  detriment  to  him,  and  no  benefit  to  the  prom- 
isor, b^ond  wliat  the  law  requires  the  promisee  to  suffer  or  to 
give,  for  him  to  do  or  agree  to  do  the  service  on  request. 
Though  the  previous  legal  duty  does  not  run  to  ihe  promisee 
under  the  later  agre^nent,  it  runs  to  the  public  of  which  the 
promisee  is  a  member,  and  as  such  he  has  a  right,  even  if  not 
one  ^orceable  at  law,  to  the  performance  in  question.  There- 
fore no  contract  can  be  based  on  such  consideration.  This 
principle  is  appHcable  whatever  the  character  of  the  official, 
whether  a  sheriff,  constable  or  poUce  officer,*'  an  inspector,**  a 
customs  officer,**  or  a  director  of  a  bank,**  a  district  attorney,** 

•  De  Cieco  p.  Schwedier,  221  N.  Y.      169  Mass.  295,  47  N.  E.  1000,  61  Am. 


431,  117  N.  E.  807,  L.  R.  A.  1918  E, 
1001.  In  this  case  the  defendant 
speed  Trith  his  daughter  and  a  man  to 
whom  she  was  engaged,  that  after  their 
mAninge,  he  would  pay  a  certain  al- 
knranoe  to  the  dauf^ter.  The  oourt 
diaeusaes  the  variouB  authoritiee  on  the 
general  question  of  the  suffidenoy  of 
doing  what  the  promisee  is  bound  to  a 
third  paw)n  to  do  as  considerotion  for 
ft  pronuBe. 

"Witty  p.  Southern  Pac.  Co.,  76 
Fed.  217;  Union  Pacific  R.  Co.  t>. 
Belc^  211  Fed.  699;  MorreU  V.  Quarles, 
35  Ala.  544,  548;  St.  Louis,  etc.,  Ry. 
Co.  r.  Grafton,  51  Aik.  504,  11  S.  W. 
702;  ChamberB  p.  Ogle,  117  Ark.  242, 
174  8.  W.  532;  Lees  v.  Colgan,  120 
CaL  262,  52  Pac.  502;  Matter  of  Rus- 
■dl's  ^plication,  61  Conn.  577,  £0 
Am.  R^.  55;  Hogan  v.  Stophlet,  179 
HL  150,  S3  N.  £.  604,  44  L.  R.  A.  809; 
Hayden  p.  Souger,  50  Ind.  42,  48,  26 
Am.  Rep,  1;  Taft  ir.  Hyatt  (Kans.), 
180  I^.  213;  Thaoker  v.  Smith,  103 
KaoB.  641,  175  Pac.  S83;  Markmg  v. 
Needy,  8  fioA,  22;  Studley  v.  Ballard, 


Hartley  v.  GranTille,  214 
Mass.  38,  102  N.  E.  942;  Foley  v. 
Piatt,  105  Mich.  635,  63  N.  W.  520; 
Warner  v.  Grace,  14  Minn.  487;  Day 
V.  Putnam  Ins.  Co.,  16  Minn.  408; 
Ex  parU  Gore,  57  Miss.  251;  Kick  v. 
Merry,  23  Mo.  72,  66  Am.  Dec,  658; 
Thornton  v.  Missouri,  etc.,  Ry,  Co.,  42 
Mo.  App.  68;  Ward  v.  Adams,  95  Neb. 
781, 146  N.  W.  950;  Batch  t>.  Mann,  15 
Wend.  44;  GiQmore  v.  Lewis,  12  Ohio, 
•  281;  Smith  e.  Whildin,  10  Pa.  St.  39, 
49  Am,  Dec,  572;  Stamper  c  Temple, 
6  Bump.  113,  44  Am.  Dec.  296;  Brown 
0.  Godfrey,  33  Vt.  120. 

"Brophy    v.    Marble,    118    Mass. 
648. 
*>  Davies  r.  Bums,  5  Allen,  349. 
*' Stacy  f.  State  Bank  of  Illinois,  6 
m.  91. 

« McCook  County  w,  Buratad,  30 
8.  Dak.  266,  138  N.  W.  303,  Taking 
proceedings  for  the  extradition  of  a 
criminal  was  held  insufficient  considera- 
tion for  a  promise  to  pay  costs  eicacted 
from  the  complainant  by  the  district 
,  attorney. 
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or  other  official.*  But  if  the  official  upon  request  does, 
or  agrees  to  do  more  than  his  l^al  duty  requires,  he  thereby 
gives  Hufficirait  consideration  to  support  a  promiBe."  The 
return  of  lost  articles  is  held  sufficient  consideration  for  a 
promise  of  reward,  thoiigh  doubtless  a  finder  is  under  some 
legal  duty,  if  not  to  return  what  he  has  found,  at  least  to 
allow  the  owner  to  come  and  get  it.^  The  same  principles 
are  applicable  to  other  promises  than  those  of  rewards  and 
where  otiier  legal  duties  than  those  of  officios  are  involved. 
An  agreement  by  a  common  carrier,  therefore,  to  fulfil  obliga- 
tions imposed  on  it  by  law,  as  to  carry  a  mail  clerk,"  or  to 
fence  its  right-of-way,""  or  to  allow  the  construction  of  a  sewer 
imder  its  track  on  tbe  city  streete,^'  to  maintain  or  repair  its 
bridges  and  the  approaches  thereto,"*  is  not  sufficient  con- 
sideration for  a  promise  to  the  carrier,  when  the  existing  law 
requires  the  carrier  to  do  or  permit  these  things.     Similarly 


*  Writing  personal  letters  for  mem- 
bets  of  the  Ajweoibly  was  held  to  be 
part  of  the  duty  of  Aesembly  steno^ 
raphers  and  therefore  writing  such  let- 
ters would  not  support  a  promise  by  an 
individual  membca'  to  pay  thraefor. 
Temple  v.  Broofca,  166  N.  Y.  App.  Div. 
661,  151  N.  Y.  S.  490. 

<r  England  v.  Davidson,  11  A.  &  E. 
856;  Union  Pacific  R.  Co.  v.  Belek,  211 
Fed.  699;  Morrell  v.  Quarlea,  36  Ala. 
544;  Chambers  v.  Ogle,  117  Ark.  242, 
174  8.  W.  532;  Harris  o.  More,  70  Gal. 
602,  11  Pao.  780;  Hayden  v.  Souger, 
66  Ind.  42,  26  Am.  Rep.  1;  Bronneu- 
berg  V.  Cobura,  llOInd.  169, 11  N.  E. 
29;  Manh  ■>.  Wells,  Fargo  Sc  Co.,  8S 
Kan.  538,  129  Pac.  168,  43  L.  R.  A. 
(N.  S.)  133;  Elkins  i>.  Board,  91  Kan. 
618,  120  Pac.  642,  138  Pa^.  578,  51 
L.  R.  A.  (N.  S.}  638,  Ann.  Cas.  1916  D, 
267;  Smith  o.  Fenner,  102  Kan.  830, 
172  Pac.  614,  L.  R.  A.  1918  E,  348; 
Trundle  v.  Riley,  17  B.  Mon.  396; 
I^lie  V.  New  Orleans,  19  La.  Ann.  274; 
Studley  c  Ballard,  169  Mass.  296, 
47  N.  E.  1000,  61  Am.  St.  Rep.  286; 
Hartley  v.  Granville,  21S  Mass.  38, 
102  N.  E.  942;  Forsythe  v.  Murnane, 


113  Minn.  181,  129  N.  W.  134;  Smith 
t>.  Vernon  Cotinty,  188  Mo.  501,  87 
8.  W.  949,  70  L.  R.  A.  S9;  Gr^g  e. 
Pierce,  63  Barb.  387;  McCandless  t>. 
AUegheny,  etc.,  Co.,  152  Pa.  139,  25 
Atl.  579;  Texas  Cotton-Press,  etc.,  Co. 
p.  Merdumts'  Fire  Co.,  64  Tez.  319, 
38  Am.  Rep.  627;  Davis  v.  Munaon,  43 
Vt.  676,  5  Am.  Rep.  316;  Reif  v.  Paige, 
55  Wis.  496, 13  N.  W.  473, 42  Am.  Rep. 
731;  Kinn  v.  Firat  Nat.  Bank,  118  Wis. 
637,  S6  N.  W.  969,  W  Am.  St.  Rep. 
1012.  See  also  Bent  p.  Wakefield  Bank, 
4  C.  P.  D.  1;  Long  v.  Neville,  36  Cal. 
456,  95  Am.  Dec.  199;  Manh  o.  Gold, 
2  Pick.  286;  Commonwealth  n.  Van- 
dyke, 57  Pa.  34.  Compare  Hatch  v. 
Mann,  15  Wend.  44;  Tobin  v.  McComb 
(Tex.  Civ.  App.),  156  S.  W.  237. 

**  Berthiaume  v.  Doe,  22  CaL  App. 
78,  133  Pao.  5l6. 

"Seybolt  v.  New  York,  L.  E.  &  W. 
R.  Co.,  95  N.  Y.  562,  47  Am.  R^.  75. 

"  Shortle  s.  Terra  Haute  &  1,  R.  Co., 
131  Ind.  338,  30  N.  E.  1084. 

"  Kansas  City,  St.  J.,  etc.,  Ry.  Co.  v. 
Morley,  45  Mo.  App.  304. 

"  Newton  o.  Chicago,  etc.,  Ry.  Co., 
66  Iowa,  422. 
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as  a  common  carrier  is  under  l^al  oblation  to  cany  goods 
tendered  for  transportation  with  fxill  c<»mnon-law  liability  at 
the  legal  rate  of  compensation  for  such  service,  a  promise  by 
the  carrier  to  transport  for  that  rate  of  compensation,  is  not 
sufficient  ccoiidderation  for  a  counter-promise  by  the  shipper 
agredng  to  a  limitation  of  the  carrier's  common-law  liability.^' 
But  it  is  not  necessary  that  the  consideration  for  an  agree- 
mmt  limitii^  liability  be  separate  and  independent.  A  reduced 
rate  will  support  the  whole  agreement  to  carry  with  limited 
liability.'*  So  a  promise  in  consideration  of  attendance  at 
court  by  a  witness  bound  to  appear,''  or  in  consideration  of 
suppcot  of  a  child  by  its  parent,'*  or  of  support  of  a  pauper 
by  a  township  bound  to  support  him,'^  or  of  obedience  by  a 
yraid  to  his  guardian,'*  is  invalid  for  want  of  sufficient  con- 
sideration. A  promise  by  an  executor  to  comply  with  his 
legal  duties,"  the  resignation  of  a  trustee  who  is  a  defaulter 
and  therefore  bound  to  resign,"*  the  release  of  a  mortgage  after 
the  debt  has  been  paid,*^  are  likewise  insufficient  to  support 
a  prranise.*'  As  everybody  is  under  a  l^al  duty  not  to  commit 
a  tort,  returning  property  to  its  owner,  or  otherwise  refraining 


**  niinraB  Cvitnl  R.  Co. «.  Insunutm 
Co.,  79  Mm.  114,  30  So.  43;  Keller^ 
mil  p.  Kunas  City,  etc.,  R.  Co.,  136 
Mo.  in,  34  8.  W.  41,  37  S.  W.  828; 
WwJ  *.  MiflKniii  Fm.  Ry.  Co.,  168 
Ho.  226,  68  S.  W.  28;  Wilaon  ■>.  Mo. 
He.  fty.  Co..  66  Mo.  App.  388;  Bis- 
■d  f.  New  York  Central  R.  Co.,  26 
N.  Y.  442,  82  Am.  Dec.  369;  Nelson  v. 
HodBon  Riva-  R.  Co.,  48  N.  Y.  498; 
Gudoer  p.  Southern  R.  Co.,  127  N.  C. 
193,  37  S.  E.  328;  Lotuiville  &  N.  R. 
Co. «.  Gilbert,  88  Teon.  430,  12  S.  W. 
1018,  7  L.  R.  A.  162;  Minouri,  etc., 
I^.  Co.  V.  Dulington  (Tex.  Civ.  App.}, 
40  a  W.  560;  Beny  e.  Weet  Vir^nia, 
«te.,  R.  Co.,  44  W.  Va.  638, 30  S.  E.  143, 
(17  Am.  St.  R(p.  781;  Scboller  v.  Chi- 
a«o,  etc,  Ry.  Co.,  97  Wa.  31,  71  N. 
V.1042. 

•*Cbu  v.  Texas  ft  P.  R.  Co.,  194 
D.  8.  427,  48  L.  Ed.  1053;  Chamock 
(.  Tena  ft  P.  R.  Co.,  194  U.  S.  432, 


48  L.  Ed.  1067,  and  see  oaaee  in  the 
preceding  note. 

••  Willis  V.  Feckham,  1  Br.  ft  B.  515. 

*•  CrowbuTst  ir.  Laverack,  8  Ex.  208; 
Poetker  v.  Lowry,  25  Cat.  App.  616, 
144  Pac.  981;  Nine  n.  Starr,  8  Ot^  49. 

"VTuner  v.  Wwth  Township,  IM 
Pa.  317. 

••Keith  V.  Milee,  39  Miss.  442,  77 
Am.  Dec.  685. 

••SuUivan  ».  Sullivan,  09  Cal.  187, 
33  Pao.  862;  Orr  v.  Sanford,  74  Mo. 
App.  187. 

••  'Vnthers  v.  Ewing,  40  Ohio  St.  400. 

•>  Chilson  V.  Bank,  9  No.  Dak.  96, 
81 N.  W.  33;  Jones  f.  Risley,  91  Tex.  1, 
32  S.  W.  1027. 

"  In  Day  v.  Gftrdner,  42  N.  J.  Eq. 
199,  203, 7  At).  366,  it  is,  however,  held 
that  the  diachai^  of  taxes  is  sufficient 
consideration  to  support  a  promise  by 
one  interested  ia  having  the  payment 
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from  a  tort  is  not  a  suflBcient  consideration.**  The  only 
qualification  that  must  be  borne  in  mind  in  connection  with 
this  matter,  is  that  if  there  is  reasonable  doubt  and  honest 
belief  that  a  certain  claim  is  not  tortious,  forbearance  of  the 
claim  will  be  a  sufficient  condderation  although  in  fact  the 
exercise  of  the  claim  would  have  involved  the  comnus^on 
of  a  tort.'* 

§  133.  Perfoimance  or  promise  of  performance  of  an  act 

which  the  law  holds  the  promisee  bound  to  do,  is  no 

valid  consideration  though  tiie  law  provides  no 

means  for  the  enforcement  of  the  legal  du^. 

There  are  certain  duties  for  the  breach  of  which  the  law 

provides  no  remedy;  but  which  it,  nevertheless,  recognizes 

so  far  as  to  invalidate  any  agreement  m  contraventicm  of  them, 

and  perhaps  so  far  as  to  regard  the  performance  of  the  duty, 

no  l^al  detriment  to  one  party  or  benefit  to  the  other.    Many 

agreements  are  not  enforced  because  opposed  to  pubUc  policy, 

though  contemplating  a  violation  only  of  a  duty  to  which  the 

law  attaches  no  sanction.**    So  the  performance  of  such  a  duty 

may  be  regarded  by  the  law  as  no  sufficient  consideration. 

Thus  the  promise  of  a  wife  who  had  left  her  husband  without 

cause,  to  return  was  held  insufficient  consideration  for   a 

counter-promise,**  as  was  a  wife's  care,  nursing  and  attendance 

on  her  husband  while  he  was  sick.*^   But  unce  public  poUcy  does 

"  Cowper  0.  Green,  7  M.  &  W.  633;  for  a  promise  by  the  eeller,  though  the 

ManigBult  V.   Wanl,    123   Fed.   707;  seller  had  the  leg&l  right  to  i«c1um 

Massachusetts  Mut.  life  Ins.  Co.  v.  poflseasion  on  account  of  the  default. 

Green,  185  Mass.  306,  70  N.  E.  202;  "See  «Vni,  i  13S. 

Conover  v.  Stiilwell,  34  N.  J.  L.  64;  "See  irtfra,  H  1628  el  teq- 

Croeby  v.  Wood,  6  N.  Y.  369;  Tolhutst  ••  Miller  v.  Miller,  78  lowft,  177,  36 

tp.  Fowen,  133  N.  Y.  460,  31 N.  E.  326;  N.  W.  464, 16  Am.  St.  Bep.  431.    But 

Marcus  f.  Mayer,  147  N.  Y.  S.  873;  if  owing  to  the  husband's  misconduct 

Fink  1).  Smith,  170  Pa.  124,  32  Atl.  the  wife  was  not  bound  to  return,  her 

666,  60  Am.  St.  Rep.  750;  Emy  c  doing  bo   is  sufBraent   consideration. 

Sauer,  234  Pa.  330,  83  Atl.  205.    Com-  Mack  v.    Mack,  87    Neb.    819,    128 

pare    Hogera    Development    Co.    p.  N.  W.  527,  31  L.  R.  A.  (N.  S.)  441, 

Southern  California  Investment  Co.,  94  Neb.  504,  143  N.  W.  454.  As  to  the 

169  Cal.  735,  115  Pac.  934,  35  L.  R.  A.  public  policy  of  such  agreements,  see 

(N.  S.)  S43,  where  the  surrender  of  infra,  i  1744. 

real  estate  in  poasenion  of  a  default-  "  Foxworthy  v.  Adams,  136  Ky.  403, 

ing  buyer  was  held  valid  consideration  124  8.  W.  381,  27  L.  R.  A.  (N.  S.)  308. 
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not  require  such  severe  treatment  of  those  who  seek  to  make 
bargains  based  on  performance  of  a  moral  duty  as  a  considera- 
tioD,  as  for  those  who  oiter  into  bargains  to  violate  such  a 
duty,  courts  have  not  been  so  strict  in  denying  the  vaUdity 
of  consideration  where  a  moral  duty  was  performed,  as  they 
have  in  holding  agreements  invalid  as  against  pubUc  poUcy 
where  they  contemplated  a  violation  of  the  same  duty.  Thus 
an  agreement  to  get  drunk  would  doubtless  be  against  pubUc 
policy,  but  an  agreement  to  refrain  from  doing  so  would  be 
sufficient  consideration  for  a  counter-promise.*'  And  the  same 
may  be  said  of  most  other  merely  moral  duties." 

§  134.  Ccoisideration  void  in  part. 

It  is  no  objection  to  the  sufficiency  cd  consideration  that 
much  of  what  was  requested  and  given  as  such  would  be 
insufficient  to  support  a  contract.  If  a  legal  detriment  to  the 
promisee  or  benefit  to  the  promisor  is  given,  the  consideration 
is  valid  though  much  also  was  requested  and  given  which 
was  neither  detrimental  to  the  one,  nor  beneficial  to  the 
other.™  It  should  be  observed,  however,  that  though  a  portion 
of  the  con^deration  requested  would  be  in  itself  of  no  validity 
as  consideration  to  support  a  promise,  that  portion  must 
nevertheless  be  given  in  order  to  create  a  contract,  otherwise 
mutual  assent  would  be  lacking.  If  A  says  to  B,  I  will  give  you 
a  horse  if  you  will  pay  the  debt  you  owe  me  and  do  a  specified 
piece  of  work,  B's  payment  of  the  debt  is  of  no  vaUdity  in 
itself  as  consideration,  but  mutual  assent  would  be  lacking 
unless  the  debt  was  paid  as  well  as  the  specified  work  done. 
Consideration  which  is  merely  void  or  invalid  must  be  dis- 
tinguished  from  con^deration  which  is  positively  illegal. 
If  conaderation  is  even  partially  ill^al  the  whole  agreement 

"Talbott  V.  Stemmona'   Ei'r,    89  Rep.  124;  Dunton  v.  Dimtoa,  18  Vie. 

Ky.222,12S.  W.2g7,25Am.8t.  Rep,  L.  Rep.  114,  134. 

£31;  lindell  v.  Rokee,  60  Mo.  249,  21  "i  Brndburoe    v.    Bradbunie,    Cro. 

Am.  Rep.  395.     See  also  Hamer  c.  EUi.  149;  King  v.  Scare,  2  C.  M.  &  R. 

admy,   124   N.  Y.  638,  27  N.  E.  48;  Enugn  v.  Coffelt,  102  Ark.  668, 

266,  12  L.  R.  A.  463, 21  Am.  St.  Rep.  145  S.  W.  231;  Ck)bb  v.  Cowdery.  40 

093.  Vt.  25,  94  Am.  Deo.  370;  Ridkm  v. 

p.  Benwick,  17  Tic  L.  D&via,  51  Vt.  467. 
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is  tainted  unless  the  legal  portion  of  the  agreement  is  mv&ahleJ* 
Somewhat  analogous  to  consideration  void  in  part  is  the 
case  of  a  promise  based  partly  on  moral  obligation  or  motive 
of  gen^roedty,  as  where  a  sum  is  promised  in  return  fw  past 
as  well  as  present  consideration ;  or  partly  in  return  for  services 
and,  confessedly,  partly  as  a  gift.  ,If  one  imdivided  sum  is 
thus  promised,  the  promise  is  supported  by  valid  conddera- 
tion." 


§  18S.  Forbearance  or  promise  of  forbearance  as  coiuldera- 
tion. 
The  early  Ei^Ush  law  apparently  made  no  distinction  in 
r^ard  to  the  sufi5ciency  of  a  cltum  which  the  clamant  forbore 
to  prosecute,  or  promised  to  forbear  to  prosecute,  as  the  con- 
sideration of  a  promise,  other  than  the  broad  distinction  be- 
tween good  and  bad  claims.  The  forbearance  or  promise  to 
forbear  to  prosecute  an  unfounded  chum  was  insufficient  con- 
sideration.^'  Such  decisions  necessarily  involve  tiie  principle 
that  the  forbearance  to  prosecute  an  unfounded  claim  is  no 
Id&i  detriment.  It  is  obvious  that  a  claimant  whether  his 
chum  is  well  or  ill  founded,  has  the  actual  power  to  prosecute 
his  claim  at  law,  but  in  spite  of  this  power  he  was  r^arded 
by  the  law  as  under  a  duty  of  imperfect  obligation  to  refr^ 
.  from  prosecutii^  an  action  if  his  claim  was  unf otmded.    In  the 


"  In  Cobb  ».  Cowdtxjr,  40  Vt.  26, 28, 
M  Am.  Deo.  370,  tiie  court  rders  to 
"Hie  general  principle  .  .  .  that  if 
part  of  a  considnaUon  be  ma«ly  void, 
the  cMitisct  may  be  supported  by  the 
residue  of  the  oonaidenttion,  if  good 
per  u;  Bradbume  o,  Bradbume,  Cro. 
Eliz.  149;  Tisdale'e  Case,  Cro.  Elii. 
758;  Crisp  V.  Gamel,  Cro.  Jao.  12S; 
but  if  any  part  of  a  consideTation  be 
illegal,  it  vitiates  the  whole,  Feather- 
Bton  (I.  Hutchinaon,  Cra.  Elii.  199; 
Bridge  o.  Cage,  Cro.  Jac.  103;  Scott  ir. 
Gilmore,  3  Taunt.  226;  Woodruff  n. 
Himnan,  11  Vt.  592;  2  Saund.  R.  (Fat- 
teson  &  Wms.  ed.),  136,  n.  2."  So  a 
covenant  under  seal  based  on  considerBi- 
tion  which  is  illegal  oi  opposed  to  pub- 


lic policy  is  sa  invalid  m  if  the  pcomise 
werepsnd. 

SeeWnt,  S  ITSa 

"  Farke,  etc.,  Co.  ir.  San  Fnaaaao 
Bridge  Co.,  14S  Cal.  534,  78  Fac.  1065; 
Irwin  o.  Locke,  20  Colo.  148,  36  Fao. 
898;  Fisk,  etc.,  Co.  v.  Reed,  32  Colo. 
506, 77  Fao.  240;  Rosier  o.  Silberminti, 
99  N.  Y.  App.  Div.  131,  90  N.  Y.  8. 
967;  Fozworthy  «.  Adams,  136  Ky.  403, 
124  S.  W.  381,  27  L.  R.  A.  (N.  S.)  306. 
Bee  also  infra,   {  141. 

"  Barnard  o,  Simons,  I  Roue's  Abr. 
28,  pi.  39,  Loyd  d.  Lee,  1  Strange,  94; 
Jones  V.  Aahburaham,  4  East,  455. 
Other  early  decisions  holding  forbear- 
ance of  a  groundless  **lMm  insuffiisefit 
conaiderati(»i  are  collected  in  12  Harr. 
L.  Rev.  617,  a.  2. 
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early  part  of  the  nineteenth  century  an  advance  was  made 
from  the  position  of  the  earlier  aulJioritiee,  and  it  was  held 
that  forb^rance  to  prosecute  a  suit  which  had  been  already 
instituted  was  sufficient  consideration  without  inquiring 
whether  the  suit  would  have  been  sueceesful  or  not.^^  The 
case  is  ordinari^  dted  for  the  proposition  that  forbearance 
of  a  doubtful  chdm  is  good  consideration.  Such  a  rule  neces- 
sarily implies  that  a  chumant  whose  claim  is  doubtful,  whether 
in  fact  or  law,  has  a  right  recognized  by  law  to  continue  a 
proeecutifm  which  has  been  begun ;  and  probably  at  the  present 
time  every  court  would  admit  this  to  be  true,  and  hold  further 
that  forbearance  or  a  promise  to  forbear  suit  upon  a  doubtful 
claim  is  sufficient  consideration  whether  suit  has  or  has  not 
previously  b^im.^'  What  constitutes  a  doubtful  claim  within 
the  meaning  of  this  rule,,  however,  is  not  always  easily  defined. 
The  most  recent  English  cases  have  gone  still  further  and 
held  that  if  a  claim  is  honestly,  asserted  and  is  "reasonable" 
or  is  "not  vexatious  and  frivolous,"  tiie  forbearance  or  the 
promise  of  forbearance  to  prosecute  the  claim  is  valid  con- 
sideration." It  is  sometimes  supposed  that  the  test  is  made 
to  depend  wholly  on  the  honesty  of  the  claimant,  but  the 
decisions  seem  also  to  require  something  of  reasonableness 
in  the  claim.  Whether  the  test  of  reasonableness  is  based 
on  the  inteUigeQce  of  the  claimant  himself,  who  may  be  an 
i^orant  person  with  no  knowledge  of  law,  and  little  sense 
as  to  facts,  is  not  so  clear,  but  probably  the  claim  forborne 
must  be  ndther  absurd  in  fact  from  the  standpoint  of  a  reason- 
able man  in  the  position  of  the  claimant,  nor,  obviously  un- 
founded in  law  to  one  who  has  an  elementary  knowledge  of  legal 
principles."   Whatever  the  rule  may  be  in  this  respect  there  is 

'*  Longiidge  v.  Dorrille,  6  B.  &  Aid.  ocnirt  in  epeakiiig  of  a  compromiae  of  a 

117.  written  contract  said  if  the  appellant 

"  See  caaea  oited  irffra,  n.  78,  79.  in  good  fiuth  was  contending  for  a 

"Cook  v.  Wriest,  I  B.  &  8.  669;  oonatruction  "which  might  reaaonably 

CalliBher  *.  Kschoffdidm,  L.   R.  6  be  cont«uled  for  b]r  one  not  versed  in 

Q.  B.  449;  Mil«  e.  New  Zealand  Al-  the  law,"  the  surrender  of  his  claim 

tord  VA.  Co.,  32  Cb.  D.  266;  Hol>  would  be  sufficient  consideration.  Ock- 

worth;  Urfoftn  Council  v.  Hohrorthy  ford  r.Barelli,  20W.  Rep.  116,  perhaps 

Bural  Council,  [1007]  2  Ch.  62.  goes  farthest  in  sustaining   forbear- 

""  In  Neubacher  e.  Perry,  67  Ind.  ance  or  campromise  as  good  oonaidera- 

App.  362, 103  N.  E.  806,  however,  the  tion  when  a  claim  is  honeeUy  made 
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no  difBculty  in  finding  sufficient  consideration.  The  ftmda- 
m^ital  question  is  when  does  the  law  hold  tliat  a  man  has  not 
mo^ly  the  power  but  the  ri^t  to  assert  and  attempt  to  enforce 
a  claim.  If  he  has  a  right  to  attempt  to  enforce  a  frivolous 
claim,  provided  his  intelligence  is  so  moderate  that  he  can 
do  so  in  good  fiuth,  forbearance  to  exercise  the  right  is  sufficient 
consideration.  If  the  law  here  as  generally  imposes  the  standard 
of  reasonableness  and  regards  it  as  improper  though  not  action- 


in  ajnte  of  the  fact  that  the  claim 
is  obviously  absurd.  The  plaintiff  in 
that  case  had  gone  through  a  marriage 
ceremony  with  her  uncle  who  had  at 
the  time  a  wife  living,  though  this  was 
not  known  to  the  plaintiff.  The  mar- 
riage, therefore,  waa  void,  both  be- 
cause it  was  bigamous  and  was  within 
the  forbidden  degrees  of  relationship. 
Aft^  the  death  of  the  uncle  a  claim 
agunst  his  estate  was  made  by  the 
plaintiff.  At  a  family  conclave  it  was 
agreed  that  the  plaintiff  should  have 
one-third  in  consideration  of  her  for- 
bearing to  assert  a  claim.  The  jury 
found  that  the  plaintiff  when  she  made 
this  agreement  believed  hwaelf  to  be 
the  widow  of  the  deoeaBed.  The  court 
sustained  a  verdict  for  the  plaintiff, 
saying  in  a  brief  opinion  that  they  were 
unable  to  distinguish  the  case  from  Cal- 
lisher  V.  Bischoffsheim,  L.  R.  5  Q.  B. 
44ft.  In  that  case,  however,  the  facts 
did  not  show  as  they  did  in  Ockford  if. 
BareUi,  that  however  honest  the  claim, 
it  was  wholly  absurd;  and  the  facts 
which  made  it  so  could  not  have  been 
seriously  disputed.  Cf.  with  Ockford 
11.  Barelli,  Moore  v.  Moore,  256  Fed. 
497  (C.  C.  A). 

tn  Miles  v.  New  Zealand  Alford  Est. 
Co.,  32  Ch.  D.  266,  2ftl,  Lord  Bowen 
said:  "I  think,  therefore,  that  the 
reality  of  the  claim  which  is  ^ven  up 
must  be  measured,  not  by  the  atata  of 
the  law  as  it  is  ultimately  discovered  to 
be,  but  by  the  state  of  the  knowledge 
of  the  peiBOn  who  at  the  time  has  to 
judge  and  make  the  oonccasion."    But 


later,  in  the  same  opinion,  he  says; 
"When  the  Master  of  the  Rolls  in  Ex 
parte  Banner,  L.  R.  17  Ch.  D,  480, 
says  he  doubts,  if  there  was  really  and 
obviously  DO  cause  of  action,  whether 
the  belief  of  the  parties  that  there  was, 
would  be  sufficient  ground  for  a  com- 
promise, I  agree  if  by  that  he  means 
there  must  be  a  real  cause  of  action, — 
that  is  to  say,  one  that  is  bonafiJa  and 
not  frivolous  or  vexatious;  but  I  do 
not  ^ree  if  he  means  by  a  real  cause 
of  action  which  commends  itself  to  the 
ultimate  reasoning  of  the  tribunal 
which  has  to  consider  and  determine 
the  case." 

The  latter  extract  aRiarently  indi- 
cates that  some  degree  of  reasonable- 
ness besides  the  plaintiff's  honesty  is 
necessary.  In  Blount  d.  DiUaway,  199 
Mass.  33,  85  N.  E.  477,  17  L.  R.  A. 
(N.  8.)  1036,  the  court  held  that  it  was 
not  necessary  for  a  plaintiff  who  had 
received  a  promise  in  coosideratiOD  of 
forbearing  to  contest  a  will  to  show 
that  she  liad  reasonable  cause  to 
believe  tliat  she  had  some  fair  chance 
of  succeeding  in  the  contest.  .The 
court,  however,  considered  somewhat 
the  facts  of  the  case,  and  held  that  the 
claim  could  not  be  considered  vexatious 
or  frivolous.  In  Neikirk  e.  Williams 
81  W.  Va.  558,  91  S.  E.  947,  L.  R.  A. 
1918  F,  66S,  a  promise  to  pay  for  the 
cancellation  of  a  life  insurance  policy, 
when  the  promisor  was  under  no  lia- 
bility to  pay  the  premiums  was  held 
unenforceable. 
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able-  to  attempt  the  enforcement  of  an  obviously  tmreason- 
able  or  frivolous  claim,  irrespective  of  the  claimant's  good 
faith,  surrender  of  such  a  claim  will  never  be  sufficient  con- 
mderation. 

In  the  United  States  many  deci^ons  were  rendered,  while 
the  test  applied  in  England  was  still  the  doubtfulness  of  the 
claim  forborne.  Whether  all  jurisdictions  whose  courts  have 
made  such  decisions  would  now  be  di£{)osed  to  follow  the  more 
liberal  modem  English  doctrine,  is  not  perfectly  clear,  but  in 
many  jxmsdictions  at  least  a  disposition  has  been  shown  to  do  so 
and  to  make  the  test  the  honesty  of  the  claimant,  provided  the 
invalidity  of  the  claim  in  law  or  fact  is  not  perfectly  ob- 
vious.™ On  the  other  hand,  mimy  courts  lay  down  the  older 
rule  without  qualification,  that  the  claim  forborne  must  be 


"Union  Bank  v.  Geary,  6  Pet.  99, 
9  L.  Ed.  60;  Sheppey  v.  Stevens,  185 
Fed.  147;  Mason  v.  Wilaon,  43  Ark. 
172, 177;  Kress  v.  MoscowitE,  105  Ark. 
638,  IS2  S.  W.  298;  B.  «c  W.  Enginera^ 
ing  Co.  V.  Beam,  23  Ca!.  App.  164,  137 
Pac.624.  (See  also  Gardner  V.  Wateon, 
170  Cal.  570,  150  Pac.  994.  Cf.  Pa- 
cific Rye.  Advertising  Co.  v.  Carr, 
29  Cal.  App.  722,  167  Pan.  fi29); 
Baldwin  c.  Central  SaviDgB  Bank,  17 
Col.  App.  7,  67  Pftc.  179;  In  re  Thomas, 
8S  Conn.  50,  81  Atl.  972;  Mania  v. 
Munroe,  30  Ga.  630;  Dickerson  n.  Dio- 
kereon,  19  Ga.  App.  269,  91  S.  E.  346; 
Hayes  v.  Maasachusetts  Mut.  Life  Ins. 
Co.,  126  HI.  626,  639,  18  N.  E.  322, 
1  L.  R.  A.  303;  Oetrander  o.  Scott,  161 
HI.  339,  43  N.  E.  1089;  Murphy  d. 
Murphy,  84  HI.  App.  292  (<f.  Ber- 
bert  IT.  Modler,  83  Dl.  App,  391); 
Meldier  i>.  Ins.  0>.,  97  Me.  512,  55 
Atl.  411;  Prout  v.  Httsfield  Fire  Dia- 
ttiot,  154  Masi.  450,  28  N.  E.  679; 
Dunbar  v.  Dui^^ar,  180  Mass.  170,  62 
N.  E.  248,  94  Am.  St.  It«p.  623,  affd. 
190  n.  S.  340r'47  L.  Ed.  1084;  Blount 
P.  Dillaway,  199  Mass.  330,  S5  N.  £. 
477, 17  L.  R.  A.  (N.  S.)  1038;  Layer  v. 
lAyer,  184  Mich.  663,  151  N.  W.  759; 
Eelley  v.  Hoi4cinB,  108  Minn.  166,  117 
N.  W.  396;  ibailey  v.  King,  70  Mich, 


668,  44  N.  W.  959;  Leeson  v.  Ander- 
aon,  99  Mich.  247,  58  N.  W.  72,  41 
Am. 'St.  Rfip.  597;  Demats  w.  Musser- 
Sauntry  Co.,  37  Minn.  418;  35  N.  W. 
1;  Hansen  v.  Gaar  Scott  ft  Co.,  63 
Minn.  94,  65  N.  W.  254;  [cf.  Anderson 
p.  Nyatrom,  103  Minn.  168,  114  N.  W. 
742,  13  L.  R.  A.  (N.  S.)  1141,  123  Am. 
St.  Rep.  320];  MuBser  v.  Musser,  92 
Neb.  387,  138  N.  W.  599;  Majors  o. 
Majors,  92  Neb.  473,  138  N.  W.  574; 
Latulippe  v.  New  England  Investment 
Co.,  77  N.  H.  31,  86  AU.  361;  Grandin 
V.  Grandin,  49  N.  J.  L.  508,  9  Atl.  756, 
60Am.  Rep.  642;WahIi>.  Bamum,  116 
N.  Y.  87,  22  N.  E.  280,  5  L.  R.  A.  623; 
ZoebiBch  n.  VonMinden,  120  N.  Y.  406, 
24  N.  E.  705;  Sears  v.  Grand  Lodge,  163 
N.  Y.  374, 379, 57  N.  E.  618, 60  L.  R.  A. 
204;  Post  o.  Thomas,  212  N.  Y.  264, 106 
N.  E.  69  ((^.  Baillargeon  v.  Dumoulin, 
148  N.  Y.  S.  443) ;  Di  lorio  w.  Di  Brasio, 
21  R.  I.  208,  42  Atl.  11 14;  Danheieer  v. 
Geimonia  Sav.  Bank,  137  Tenn.  650, 
194  8.  W.  1094;  Fontune  v.  Davia 
(Tex.  Civ.  App.),  164  S.  W.  386  (tf. 
Roberts  v.  Anthony  (Tex.  Civ,  App.), 
185  S.  W.  423);  Bellows  v.  Sowlea,  65 
Vt.  391,  46  Am.  Rep.  621;  Citisens' 
Bank  v.  Babbitt,  71  Vt.  182,  44  Atl. 
71;  Hewett  v.  Currier,  63  Wis.  386,  23 
N.  W.  884. 
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reasonably  doubtful  in  fact  or  law,^  Even  instates  whose 
courts  lay  the  principal  stress  on  the  honesty  and  good  fiuth 
of  the  claimant,  forbearance  is  iiwufficient  consideration  if  the 
claim  forborne  is  so  lacking  in  any  foundation  as  to  make  its 
assertion  incompatible  with  both  honesty  and  a  reasonable 
degree  of  intelligence.*"  There  has  been  some  doubt  whether 
it  makes  any  difference  that  the  claim  forebome  was  already 
in  Utigation  and  that  this  litigation  was  dropped.  It  was 
early  laid  down,  where  a  suit  actually  begun  was  forborne  '* 
that  "suits  are  not  presumed  causeless  "  "  and  that  therefore 
the  allegation  of  forbearance  of  such  a  suit  stated  at  least 
a  prima  facie  consideration.  There  seems  no  reason  why 
forbearance  to  prosecute  a  suit,  which  is  actually  foimd  to 


"Sheppey  V.  Stevens,  177  Fed.  484, 
492;  StewEul  v.  Bradford,  26  Ala.  410; 
Ware  v.  Morgan,  67  Ala.  461;  Rich- 
ardaon  v.  ComBtock,  21  Ark.  68;  ttus- 
seU  i;.  Daniels,  S  Col.  App.  224,  37  Pac. 
726;  Mulholland  v.  Bartlett,  74  lit.  58; 
Batee  ii.  Sandy,  27  lU.  App.  552  (but 
see  later  llUnoia  casea  in  the  previouB 
note) ;  United  States  Mtge.  Co,  v.  Hen- 
deraon.  111  Ind.  24,  12  N.  E.  88; 
Sweitier  b.  Heseley,  13  Ind.  App.  567, 
41  N.  E.  1<»4  (cf.  Moon  p.  Martin, 
122  Ind.  21 1,  23  N.  E.  668) ;  Tucker  v. 
Bonk,  43  la.  80;  Potts  p.  Polk  Co.,  80 
Iowa,  401,  45  N.  W.  775;  Peterson  d. 
Breitag,  88  la.  418,  55  N.  W.  86  (see 
Kichardson  Co.  v.  Independent  Diat. 
of  Hampton,  70  la.  573,  31  N.  W.  871) ; 
Price  V.  First  Nat.  Bank,  62  Kan.  743, 
64  Pac.  639;  Qine  v.  Templeton,  78  Ky. 
S60;  Milts  i>.  O'Danid,  23  Ky.  L.  Rep. 
73,  62  S.  W.  1123;  Sellais  b.  Jonea,  104 
Ky.  458,  175  8.  W.  1002  (qf.  Waller's 
Adm'x  V.  Marks,  100  Ky.  641,  38 
S.  W.  894;  lUpy  Bros.  Distilling  Co.  t>. 
LilUrd,  149  Ky.  726,  149  8,  W.  1009); 
Schrceder  v.  Fink,  60  Md.  436;  Em- 
nittsbutg  f.  Donoghue,  67  Md.  383,  IQ 
All.  233,  1  Am.  Rep.  396;  Palfrey  t>. 
Portland,  etc.,  R.  Co.,  4  AUen,  55. 
(But  see  later  Massachusetts  cases, 
in  the  previous  note.)  Taylorw.  Weeks, 
129  Mich.  233,  88  N.  W.  466;  Foster  e. 


Metts,  S6  Miae.  77,  30  Am.  Rep.  504; 
Gunning  v.  Royal,  59  Miss.  45,  42 
Am.  Rep.  350;  Long  v.  TovA,  42  Mo. 
645;  Corbyn  v.  Brokmeyer,  84  Mo. 
App.  649;  Kidder  c.  Blake,  45  N.  H. 
530  (<f.  Pitkin  v.  Noyes,  48  N.  H.  294, 
97  Am.  Deo.  615,  2  Am.  Rep.  218; 
lAtuIippe  t>.  New  En^and  Invest- 
ment Co.,  77  N.  H.  31,  86  Atl.  361); 
Oregon  &  Cal.  R.  Co.  v.  Pottei',  5  O^. 
228;  Fleming  v.  Ramsey,  46  Pa.  252; 
Sutton  t>.  Dudley,  193  Pa.  191,  44  Atl. 
438.  (See  also  Moore  v.  Moore,  266 
Fed.  497,  C.  C.  A.);  Warren  v.  Wil- 
liamson, 8  Baxter,  427  (<^.  Danheieer 
V.  Gerniaaia  Sav.  Bank,  137  Tenn. 
650,  194  S.  W.  1094);  McQoy  v.  Wat- 
kins,  88  Vt.  457,  92  Atl.  968;  Nichol- 
son v.  Neary,  77  Wash.  294,  137  PftC. 
492;  DavisBon  v.  Ford,  23  W.  Va.  617. 
(See  Billingsley  v.  Qelland,  41  W.  Va. 
234,  23  S.  E.  SI2.) 

"  Montgomery  v.  Grenier,  117  Minn. 
416,  136  N.  W.  9;  Majors  p.  Majon, 
92  Neb.  473,  138  N.  W.  574;  GaUtaka 
V.  Fields,  137  N.  Y.  S.  828. 

"BidweU  B.  Catton,  Hobart,  261 
(1618). 

*■  It  was  questioned  in  the  ease  what 
the  result  would  have  been  if  the  de- 
fendant had  averred  that  there  w»  no 
cause  c^  suit. 
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be  wholly  groundless  but  which  has  been  aheady  begun, 
should  be  better  consideraticm  than  a  promise  not  to  bring 
such  a  suit  in  the  first  place;  and,  at  the  present  time,  there 
is  no  doubt  that  the  law  makes  no  distinction,"  except  it 
seems  {H'obable  HhsA  if  proceedings  have  been  begun,  there 
is  a  presumption  of  fact  that  the  claim  was  at  least  doubtful. 
It  is  immaterial  whether  the  claim  forebome  is  against  the 
promisor  or  is  a  claim  against  a  third  person;  the  detriment 
to  the  promisee  is  the  same,  and  it  is  not  essential  that 
Hiere  should  be  benefit  to  the  promisor.**  The  nature  of 
the  claim  forborne  is  also  iimnaterial.  It  may  be  a  cl^m 
for  a  debt,  for  damages  for  tort,  for  contesting  the  probate 
of  a  will,**  for  enforcing  a  right  to  a  divorce  or  nulUty  of  mar- 
riage,* or  for  anything  else  to  which  the  plaintiff  may  claim  a 
l^;al  right."    If  a  claim  is  known  by  the  clainumt  to  have  no 


■>  Cook  p.  WriRht,  1  B.  A  S.  669. 

**  In  the  following  caws  the  diuni 
foiebonie  iraa  agaitut  &  third  person. 
Riddle  V.  Hansa,  25  Ala.  484;  Mai^ 
kel  f.  De  Franceeco,  (Conn.  1919),  lOS 
Ati.  703;  WoTley  v.  Sipe,  111  Iiid.  238, 
12  N.  E.  386;  Newton  t>.  Carson,  80 
Ky.  309;  Weboter  v.  LeCompe,  74  Md. 
249,  22  Atl.  232;  Hieston  v.  National 
Cit7  Bank,  132  Md.  389,  104  Atl.  280; 
RotxDBon  e.  Gould,  II  Cush.  55;  Howe 
p.  TaggBTt,  133  Mass.  284;  CaHdns  t>. 
Chandler,  36  Mich.  320,  24  Am.  Bep. 
493;  Bank  of  Montre&l  b.  Beecher,  133 
Minn.  81,  157  N.  W.  1070;  Mathews  v. 
Seaver,  34  Neb.  502,  52  N.  W.  283; 
Hockenbury  v.  Meyers,  34  N.  J.  L.  346; 
Tnwlffli'  Nat.  Bank  t>.  Parker,  130 
N.  Y.  416,  29  N.  E.  1094,  42  N.  Y.  St. 
600  (affirming  66  Hun,  608,  8  N.  Y. 
8.  683,  29  N.  Y.  St.  373);  Bank  (^ 
New  Hanover  v.  Bridgers,  98  N.  C.  67, 
3  S.  E.  826,  2  Am.  St.  Rep.  317;  QOm 
t>.  Aeklee,  9  Pa.  St.  147,  49  Am.  Deo. 
651;  Huns'  EiKcutor  c.  Young,  34  Pa. 
St.  60;  Whitaker  v.  Greene,  (R.  I. 
1918),  103  AtL  779;  Cathcart  v. 
'n¥HnaB,  8  Bast.  172. 

■*  Cases  ol  this  latter  sort  are— 
Bheppey  t.  Stevens,  185  Fed.  147;  Gay 


■>.  Sanders,  101  Ga.  601,  28  S.  E.  1019; 
Reichard  v.  Iier,  95  Md.  461,  52  AU. 
692;  Blount  e.  Dillaw&y,  199  Mass. 
330,  85  N.  E.  477,  17  L.  R.  A.  (N.  S.) 
1036;  Grochowski  v.  Grochowaki,  77 
Neb.  506,  109  N.  W.  742,  13  L.  R.  A. 
(N.  S.)  484. 

"  Wibon  0.  mison,  1  H.  L.  C.  638; 
Hart  IT.  Hart,  18  Ch.  D.  670,  685; 
Aldridge  p.  Aldridge,  13  P.  D.  210; 
SterUng  v.  Steriing,  12  Oa.  201,  204; 
Mack  1..  Mack,  87  Neb.  819, 128  N.  W. 
527,  31  L.  R.  A.  {N.  S.)  441;  Barbour 
V.  Barbour,  49  N.  J.  Eq.  429,  24  Atl. 
227;  Adams  v.  Adams,  91  N.  Y.  381, 
43  Am.  Rep.  676.  But  see  Fisher  v. 
Koonta,  110  la.  498,  80  N.  W.  551, 
81  N.  W.  702;  MerriU  p.  Pewlee,  146 
Ma»i.  480,  16  N.  E.  271,  4  Am.  St. 
Rep.  334.  Alsoseein/ro,  si  1741-1744. 

"  Tliere  have  been  several  cases  in 
England  where  a  promise  in  considera- 
tion (A  the  forbearance  of  a  winner  of  a 
wager  to  publish  as  a  "welcher"  the 
kwer  who  had  failed  to  pay,  has  been 
held  sufficient  consideration.  Bubb  p. 
Ydverton,  L.  R.  9  Eq.  471;  In  re 
Browne,  |1904]  2  K.  B.  133;  Byams  p. 
Stuart^King,  [1908]  2  K.  B.  696;  Good- 
son  D.  Baker,  98  L.  T.  416;  Ooodson 
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foundation,  it  is  clear  that  the  forbearance  to  prosecute  the 
claim  is  not  valid  consideration.^  The  same  principles  seem 
applicable  to  forbearance  to  set  up  a  defence  as  to  forbearance 
to  bring  suit." 

§  136.  Construction  of  i^eements  to  forbear. 

Sometimes  in  agreements  to  forbear,  a  fixed  period  for 
forbearance  is  stated,  and  stmietimes  perpetual  forbearance 
or  compromifie  of  a  claim  is  agreed  upon.  Occasionally, 
however,  the  agreement  simply  provides  for  forbearance, 
and  it  becomes  essential  to  construe  the  meaning  of  the  bargain. 
It  is  conceivable  that  requested  forbearance,  where  no  limit 
of  time  is  fixed,  may  be  (1)  forbearance  for  such  time  as  the 
promisor  desires;  or,  (2)  forbearance  for  a  reasonable  time; 
or,  (3)  perpetual  forbearance.  If  an  agreement  to  forbear 
is  only  for  such  time  as  the  promisor  shall  choose,  it  is  not 
sufficient  consideration.*'  But  forbearance  for  a  reasonable 
time  if  requested  is  a  sufficient  consideration  even  though 
no  promise  of  forbearance  is  made,  a  imilateral  contract 
being  as  good  as  a  bilateral.'^    Mere  forbearance  without 


V.  Griereon,  [1908]  1  K.  B.  761,  14 
Ann.  Chs.  247;  cf.  Chapman  v.  Frank- 
lin, 21  Times  L.  R.  515,  where  forbear- 
aDce  to  sue  on  s,  gambling  debt  itself 
was  held  insufficient  conBidertkUon  for 
a  promise  to  pay  money.  The  cases 
in  this  note  would  not  be  followed  in 
the  United  States  where  a  wager  is 
considered  not  merely  unenforceable 
but  unlawful;  see  infra,  1 1668;  and 
even  under  the  English  theory  of  a 
wager,  aeero  bard  to  reconcile  with  the 
deciuona  in  the  following  note. 

"  Ex  parte  Banner,  17  Ch.  D.  480; 
Chapman  v.  FrankLn,  21  Times  L.  R. 
615;  Union  Collection  Co,  v.  Buck- 
man,  150  Cal.  159,  88  Pac.  708,  119 
Am.  St.  164,  9  L.  R.  A.  (N.  S.)  568; 
Montgomery  c.Qrenier,  117  Minn.  416, 
136  N.  W.  9.  See  also  Roberta  t>.  An- 
thony (Tex.  Qv.  App.),  185  S.  W.  423. 

••  In  Oaar  v.  Vanhook,  216  Ky.  332, 
172  S.  W.  680,  where  the  defendant 


gave  notes  secured  by  a  mortgage  tcs 
the  price  of  a  threshing  outfit,  his  agree- 
ment with  the  seller  not  to  d^end  a 
suit  on  the  notes  if  be  was  relieved  of 
personal  liability  was  held  sufficient 
conaideratioa  to  support  an  agreement 
to  take  the  property  in  full  satiBfactioQ 
of  its  claim,  though  the  defendant  was 
legally  liable  on  the  notes.  Cf.  Roberts 
V.  Anthony  (Ten.  Civ.  App.),  185  S.  W. 
423. 

•>  Strong  V.  Sheffield,  144  N.  Y.  39% 
39  N.  E.  330. 

"  Morton  V.  Bum,  7  A.  ft  E.  19; 
WUby  If,  Elgee,  L.  R.  10  C.  P.  497; 
Fullerton  w.  Provincial  Bank,  [19031 
A.  C.  309;  Glegg  v.  Bromley,  [1912] 
3  K.  B.  474,  481;  Creara  n.  Hunter,  19 
Q.  B.  D.  341;  Edgerton  e.  Weeper,  105 
HI.  43;  Newt»n  v.  Carson,  80  Ey.  309; 
King  V.  Upton,  4  Me.  387;  Home  Ins. 
Co.  u.  Watson,  59  N.  Y.  390;  Niles- 
BemenUPond  Co.  v.  Ury,  S3  N.  Y. 
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request,  however,  is  insufficient.'*  It  is  generally  said  that 
a  request  for  forbearance  which  does  not  specify  the  time  for 
which  forbearance  is  requested,  will  be  construed  as  request- 
ing fOTbearance  for  a  reasonable  time.'*  In  considering  the 
propriety  <^  such  a  construction  in  a  particular  ca^,  it  is 
important  to  determine  whether  the  agreement  is  unilateral 
or  bilateral.  If  the  offer  contemplates  a  imilateral  contract 
for  which  the  consideration  is  forbearance,  it  is  almost  im- 
possible to  suppose  that  the  [)arties  can  have  contemplated 
perpetual  forbearance,  dnce  an  indefinite  period  of  time 
woidd  have  to  elapse  before  the  consideration  in  such  a  con- 
tract would  be  performed  and,  therefore,  before  the  promise 
would  be  performable.'*  Accordingly  if  an  offer  contemplates 
perpetual  forbearance  a  court  would  construe  it  as  contem- 
plating a  bilateral  rather  than  a  unilateral  arrangement,  and, 


1.  306,  108  N.  Y.  Supp.  236;  Jaini- 
I.  V.  Richard,  78  N.  Y. 
Misc.  355,  138  N.  Y.  Supp.  401.  A 
few  dedaions  have  held  that  the  trans- 
action is  invalid  imleas  the  claimant 
DOt  only  forbeatB  at  request  but  prom- 
ises fa>  fnbear.  Mecomey  v.  Stanley, 
8  Gush.  86;  Mauter  i>.  Churchill,  127 
Man.  31  (^.  UeceUea  v.  Clark,  204 
Mas.  362,  90  N.  E.  875);  Perkine  v. 
Fnud,  62  Barb.  420;  Shupe  v.  Gal- 
braith,  32  Pa,  10  (i^-  Schroyer  i>. 
Iliompeon,  262  Pa.  282,  106  AU.  274). 
See  aba  Firet  Nat.  Bank  v.  Nakdi- 
m<9Q,  HI  Ark.  223,  163  S.  W.  786; 
Shadbuine  v.  Daly,  76  Gal.  366,  18 
Pac.  403;  In  n  Thomson's  Est.,  166 
Cal.  29a  131  Pae.  1046;  Markel  :>. 
De  FranoMCo,  (Conn.  1019),  lOS  AU. 
703;  I^mbert  d.  Clewl^,  80  Me.  480, 
15  Atl.  61;  Saundras  v.  Bank  of  Meck- 
lenburg 112  Va.  443,  71  S.  E.  714. 
The  eases  last  cited  ful  to  leoognise 
the  validity  of  unilatwal  contracts, 
and  assume  the  neoeenty  of  mutu- 
ality of  obligation  in  every  contract, 
wha«as  such  mutuality  never  exists  in 
a  unilateral  contract. 

■•  Burnett  o.  Turner,  105  Ark.  290, 
161 S.  W.  240;  First  Nat.  Bank  u.  Nak- 


dimen.  111  Ark.  223,  163  S.  W.  786; 
RodtEke  ».  Meyer,  95  N.  Y.  Misc.  366, 
169  N.  Y.  S.  464;  Schroyer  v.  Thomp- 
son, 262  Pa.  282,  105  Atl.  274;  and  aee 
cases  at  the  end  of  the  preceding  not(^ 
where  the  court,  in  some  instances  at 
least,  seems  to  have  intended,  in  speak- 
ing of  the  necessity  of  an  "agreement" 
to  forbear,  a  request  to  forbear. 

■  Olderahaw  i>.  King,  2  H.  &  N.  517; 
Fullerfon  v.  Provincial  Bank,  [1003] 
A.  ,C.  309;  Glegg  o.  Bromley,  [1912] 
3  K.  B.  474,  481;  Moore  v.  McKenney, 
83  Me.  80,  21  Atl.  749;  Haskell  v. 
Tukesbury,  92  Me.  551,  43  Atl.  500; 
Howe  t>.  Taggart,  133  Mass.  2S4; 
Calkins  v.  Chandler,  36  Mich.  320,  24 
Am.  Rep.  493;  Glaesock  v.  Glasscock, 
66  Mo.  627;  Hockenbury  v.  Meyers,  34 
N.  J.  L.  346;  Eltingu.  Vanderlyn,  4 
Johns.  237;  Tradera'"  Nat.  Bank  v. 
Parker,  130  N.  Y.  416,  29  N.  E.  1094, 
42  N.  Y.  St.  506;  Strong  v.  Sheffield, 
144  N.  Y.  392,  39  N.  E.  330;  Gitiiena' 
Bank  e.  Babbitt,  71  Vt.  182,  44  AtL 
71. 

**  Possibly  the  giving  of  a  release  of 
the  claim  or  the  lapse  of  tiie  period  of 
limitation  might  be  r^;arded  as  the 
equivalent  of  perpetual  forbearance. 
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indeed,  wherever  poesdble  a  court  will  construe  a  contract 
for  any  forbearance  as  bilateral  rather  than  unilateral,  especially 
where  the  time  of  forbearance  is  to  extend  over  a  considei^ 
able  period,'*  since  otherwise,  until  the  end  of  the  period, 
there  would  be  merely  a  revocable  offer." 

A  bilateral  contract  which  contemplates  perpetual  forbear- 
ance is  in  effect  an  agreement  for  the  discharge  of  the  claim, 
like  a  covenant  not  to  sue.*^  But  where  a  promise  to  forbear  is 
asked,  it  seems  that  imless  a  promise  of  perpetual  forbearance 
is  specifically  requested,  the  natural  implication  ordinarily 
will  be  that  forbearance  for  a  reasonable  time  only  is  requested. 
All  the  circumstances  of  the  cases  and  especially  the  amount 
promised  must  be  conudrared.  If  a  debtOT  who  owes  an  un- 
liquidated claim  worth  about  one  hundred  dollars  promises 
to  pay  $110  if  the  creditor  will  agree  to  forbear,  the  natural 
inference  is  that  the  sum  promised  is  to  be  paid  not  simply 
for  forbearance,  but  for  the  discharge  of  l^e  claim.  The 
agreement  if  made  is  indeed  an  accord,  which  imder  special 
circumstances  may  be  shown  to  have  been  tak^i  itself  in 
satisfaction  of  the  original  debt,"*  or,  more  commonly,  wiU  be 
construed  as  an  executory  agreement  of  accord,  which  is  not 
itself  satisfaction,  but  contemplates  forbearance  for  a  reason- 
able time,  when  satisfaction  is  to  be  given  by  the  performance 
of  the  accord."'  If  the  debtor  promises,  however,  $10  to  the 
creditor  in  return  for  the  latter's  promise  to  forbear,  the  natural 
inference  is  that  the  $10  is  to  be  paid  not  in  satisfaction  of 
the  cl^m,  but  merely  for  the  forbearance;  and,  here,  too,  the 
forbearance  requested  is  for  a  reasonable  time.  The  amount 
which  the  debtor  promises  to  pay  for  the  promised  forbearance 
furnishes  some  baas  for  determining  what  a  reasonable  time 
may  be.  The  lai^er  the  sum  promised,  as  compared  with 
the  amount  of  the  ordinal  debt,  the  longer  the  period  of 
forbearance  may  be  assumed  to  be. 

**  Lennox  v.  Murphy,  171  Maas.  370,  "  This  would  be  espeoially  likely  if 

SO  N.  E.  044;  Lascellea  «■  Clark,  204  the  claim  to  be  forborne  waa  against  » 

MaM.  362,  90  N.  E.  875.  third  person — not  against  the  promisor 

"  See  tupra,  {  60.  himself. 

"  As  to  such  covenante  see  tvpm,  "  See  ivSra,  {{  1841,  1846. 
{1823. 
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§  137.  Assignment  of  a  supposed  right  as  consideration. 

Sranewbst  analogous  to  the  stirrender  of  a  supposed  claim 
as  consideration  for  a  promise,  is  the  assigmnent  of  a  supposed 
right  of  another  kind.  Certainly  if  the  parties  confessedly 
bargain  for  the  assignment  of  such  right  as  the  grantee  may 
have,  be  it  small  or  great,  or  none  at  all,  the  assignment  in 
fact  is  sufficient  consideration  for  a  promise  though  it  turns 
out  that  there  is  no  right  transferred.'  The  only  possible 
exception  to  such  a  rule  is,  that  if  no  reasonable  person  could 
suppose  the  assigned  chance  was  of  any  value,  it  might  then 
be  insufficient  consideration.  But  even  in  such  a  case  the 
execution  of  a  quitclaim  deed  or  otiier  desired  paper  would 
support  a  promise.'  If  an  assignment  of  a  supposed  right 
is  made  on  the  justifiable  assumption  by  the  assignee  that 
he  is  to  recave  not  merely  such  possible  ri^t  as  the  assignor 
may  have,  but  an  actual  right,  the  assignee's  defence  to  any 
promise  made  by  him  in  consideration  of  the  assignment,  if 
it  turns  out  that  no  right  was  conveyed  thereby,  seems  to 
be  mistake  or  failure  of  consideration  rather  than  lack  of 
coDfflderation.'  Questions  of  this  sort  have  not  infrequently 
arisen  where  patentees  have  either  sold  patents  or  Ucensed 
others  to  use  the  patented  invention  in  return  for  a  promise 
of  payment.  In  some  cases  it  has  been  laid  down  broadly 
that  there  ia  no  consideration  for  a  promise  to  pay  money  in 
return  for  a  pat«it,  which  is  for  any  reason  void.*  But  it 
cannot  be  admitted  that  a  patent  which  is  void,  though 
not  known  to  be -so,  may  not  be  sufficient  consideration  for 
a  promise,  if  the  bargain  was  for  the  actual  patent  with  such 
r^t  as  it  might  carry — much  or  httle  or  none  at  all ;  and ' '  per- 
haps from  a  disinclination  to  go  so  far  as  the  American  courts 
in  holding  that  a  vendor  impliedly  warrants  his  title  to  a 

>  SykM  D.  Cbftdwick,  18  WaU.  141,  •  See  ir^ra,  \  814. 

21  L.  Ed.  824;  Cobb  v.  Heron,  180  QL  *  Harlow  v.  Putnam,  124  Mass.  553; 

«,  64  N.  E.  189;  Weatherford  v.  Boul-  Gloucester,  etc.,  Co.  t>.  Russia  Cement 

ware,   102  Ky.  466,  43  S.  W.  729;  Co.,  154  Mase.  92,  95,  27  N.  E.  1005, 

Palmer  v.  GuiUow,  224  Mssa.  1,  112  12  L.  B.  A.  563,  26  Am.  St.  Rep.  214; 

N.  E.  493.    See  also  Begbie  v.  Phos-  Jolifle  i>.  CoUins,  21  Mo.  338;  Rowe 

pliate  Sewage  Co.,  L.  R.  10  Q.  B.  491,  c.  Blanchard,  18  Wis.  441,  86  Am. 

1  Q.  B.  D.  679.  Dec.    783;  3   Robinson  on   Patents, 

'Seenipro,  MIS-  S  1230. 
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chattel  sold  while  in  his  possesion,  and  perhaps  in  part  on 
account  of  the  practice  there  ia  relation  to  issuing  patents, 
the  courts  in  England  hold  that  one  who  purchases  a  patent,  or 
rights  under  a  patent,  in  the  absence  of  fraud  and  of  express 
stipulation,  must  be  presumed  to  look  to  the  existence  of 
the  patent  as  a  document  which  prima  fade  gives  a  right, 
rather  than  to  the  facts  behind  the  patent  upon  which  its 
vaUdity  depends."  ^  In  the  United  States,  It  seems  clear 
that  presumptively  the  bargain  though  technically  for  a 
specific  patent  must  be  understood  to  contemplate  that  the 
assigned  patent  will  confer  a  valid  right  upon  the  assignee. 
Therefore  though  an  assignment  of  a  patent  be  strictly  what 
was  requested,  yet  if  it  does  not  give  the  assignee  the  exclu- 
sive privilege  contemplated,  there  is  a  failure  of  conadera- 
tion,  which  will  be  a  defence  to  an  action  for  the  promised 
price  •  even  though  the  promise,  being  imder  seal,  needed  no 
consideration/  In  regard  to  licenses  given  in  good  faith 
under  an  invalid  patent,  the  distinction  has  been  taken  that 
■where  the  patait  is  on  its  face  valid  and  the  hcensee  receives 
the  benefit  of  a  monopoly,  he  cannot  set  up  the  invalidity 
of  the  patent.*  But  if  the  hcensee  has  not  received  the  exclu- 


*  QiemicKl  Electric  Light,  etc.,  Co.  v. 
Howard,  148  Mass.  352,  3S9,  20  N.  E. 
g%  2  L.  R.  A.  168,  citing— Hall  t>.  Con- 
der,  2  C.  B.  (N.  8.)  22,  63;  Smith  v. 
Neale,  2  C.  B.  (N.  S.)  67;  Noton  v. 
Brooka,  7  H.  &  N.  499;  Trotman  u. 
Wood,  16  C.  B.  (N.  S.)  479;  Lawea 
V.  Pdraer,  6  E.  &  B.  930;  Adie  v.  Clark, 
Ch.  D.  134. 

•  Nye  V.  Raymond,  16  lU.  153;  Mc- 
Clure  V.  Jeffrey,  8  Ind.  79,  82;  Leater 
t>.  Palmer,  4  Allen,  145;  Harlow  c  Put- 
nam, 124  Mass.  553;  Keith  c.  Hobbe, 
69  Mo.  84;  Dunbar  e.  Mardea,  13  N.  H. 
311,  317;  CrOBB  v.  Huntly,  13  Wend. 
3S5;  Marston  v.  Swett,  66  N.  Y.  206, 
212,  23  Am.  Rep.  43;  Hersog  o.  Hey- 
man,  151  N.  Y.  587,  45  N.  E.  1127; 
Daist  V.  Brockway,  11  Ohio,  462,  471; 
Herman  v.  Gray,  79  Wis.  182,  48  N.  W. 
113.  And  a  promiae  to  pay  the  price  of 
a  machine  is  subject  to  a  similar  de- 


fence if  the  right  to  uae 
can  be  effectively  disputed  by  a  third 
person.  Pratt  v.  Paris  Gas  Light  Co., 
155IU.531,40N.E.  1032.  Butwhere 
the  seller  of  a  patent  was  himself  an 
assignee,  he  was  allowed  to  recover  the 
agreed  price  in  Johnson  v.  Willimantic 
Linen  Co.,  33  Conn.  436. 

'Hayne  i>.  Maltby,  3  T.  R.  438; 
Nye  If.  Raymond,  16  lU.  153. 

*  Kinsman  v.  Parkhurst,  18  How.  289, 
15  L.  Ed.  385;  Wilder  o.  Adams,  2 
Woodb.  &.  M.  329;  McKay  v.  Jaidunan, 
17  Fed.  641;  Million  v.  Lallance,  etc., 
Mfg.  Co.,  21  Fed.  570;  Covdl  v. 
Bostwick,  39  Fed.  421;  Bartlett  ir. 
Holbrook,  1  Gray,  114;  Marston  v. 
Swett,  66  N.  Y.  206,  23  Am.  Rep.  43; 
Skinner  v.  Wood  Co.,  140  N.  Y.  217, 
35  N.  E.  491,  37  Am.  St.  Rep.  540; 
Hyatt  ir.  Dale  Mfg.  Co.,  106  N.  Y.  651, 
12  N.  E.  705;  Davis  v.  Gray,  17  Oh. 
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sive  rights  which  would  have  bees  his  had  the  patent  been 
valid,  he  is  not  bound  to  pay  the  agreed  license  fees.*  The 
propriety  of  this  distinction  is  obvious  if  it  is  recognized  that 
failure  of  consideration  is  the  basis  of  decision;  but  if  there 
were  oiifpnally  no  consideration  for  the  licensee's  promise, 
the  licensor  could  not  recover  tlie  prcnnised  price,  whatever 
bene6t  in  fact  nu^t  have  been  derived  by  the  licoisee.  A 
license  imd^  an  invdid  copyri^t  is  treated  in  the  same  way 
as  a  licoise  under  an  invalid  patent." 

§  138.  Gratuitous  undertakiiigs. 

Amoi^  the  early  authorities  on  the  action  of  assumpsit 
are  cases  of  gratuitous  undertakings."  The  gist  trf  the  action 
of  assimipsit  consisted  in  undertakii^  to  do  something  and 
injuring  the  phuntiff  by  inducing  him  to  rely  aa  this  under- 
taking. It  is  still  the  law  that  a  voluntary  undertaking  may 
render  one  liable  for  the  consequences  of  negligent  failure 
to  carry  out  the  undertakii^;  but  in  most  cases  of  tiie  sort 
the  cause  of  action  is  now  regarded  as  based  on  a  tort.^*  In  one 
class  of  cases,  however,  the  transaction  is  still  regarded  as 
contractual,  namely,  gratuitous  agency,  bailment,  or  trust. 
There  is  no  technical  difficulty  in  finding  a  consideration 
for  a  bargun  in  such  cases  if  a  bai^ain  was  intended.  Allow- 
ing another  to  act  as  a  gratuitous  a^nt,  bailee,  or  Ixustee, 
is  a  detriment  which  may  support  the  promise  of  the  ^ent, 
bailee,  or  trustee.  The  difficulty,  however,  is  that  the  parties 
ordinarily  in  a  gratuitous  transaction  do  not  in  fact  exchange 
the  promise  for  this  permission."  It  would  have  been  better 
perhaps  if  a  remedy  in  these  cases  had  been  left  to  the  law  of 
torta,  unless  a  real  biu-gain  was  contemplated.    The  leadii^ 

St.  33a    See  alao  Bellas  c  Hays,  5  Cddh.  464,  and  3  Robinson  on  Patente, 

S.  &  H.  427,  439;  Geiger  p.  Cook,  3  5  1247. 

W.  A  S.  266.  "  Saltus  v.  Belford  Co.,  133  N.  Y. 

•  White  !>.  Lee,  14  Fed.  789;  Harlow  499,  31  N.  E.  518. 

V.  Putnam,  124  Mass.  553;  Marston  "  See,  e.  g.,  2  Hen.  IV,  3,  PI.  9. 

V.  Swett,  82  N.  Y.  526;  Angier  e.  Eaton,  »  See  on  article  by  Professor  Beale, 

CAB.  Co.,  98  Pa.  St.  694.   As  to  re-  Gratuitous  UnderUkinga,  5  Harv.  L. 

oovery  of  license  fees  already  paid,  see  Her.  222;  Bailey  u.  Walker,  29  Mo. 

Stmlqr  Rule  ft  Level  Co.  t>.  Bailey,  45  407,  408. 

"Seeaupro,  SI12. 
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case  on  the  subject  is  Co^s  v.  Bernard,"  where  a  defendant 
was  held  responsible  for  damage  to  goods  caused  by  his 
n^ect  while  he  was  carrying  them,  though  he  was  not  a 
conunon  carrier,  and  was  to  receive  no  compensation.  Similarly 
in  other  cases  of  gratuitous  bfuhnent,  a  defendant  has  been 
held  hable  in  an  action  of  assumpsit  for  a  failure  to  use  care 
in  regard  to  the  goods  bailed."  So  a  gratuitous  agent  is 
hable  for  failure  to  exercise  the  d^ree  of  skill  which  he  assumes 
to  have,"  and  a  gratuitous  trust  is  subject  to  the  same  rule." 
In  many  of  the  decisions  the  question  arose  upon  the  pleadings 
and  raised  only  the  point  whether  a  gratuitous  bailment, 
agency  or  trust,  might  be  a  valid  consideration,  if,  as  was 
stated  in  the  -declaration  to  be  the  fact,  the  parties  had  so 
agreed.  That  the  consideration  would  be  vahd  if  bargained 
for,  has  already  been  said.  The  degree  of  care  which  one, 
wbo  assumes  or  undertakes  a  certain  act,  is  held  bound  to 
exercise  depends  upon  the  degree  of  skill  which  he  professes. 
The  ordinary  gratuitous  bailee  is  genra^y  said  to  be  hable 
only  for  gross  negligence."  But  one  who  professes  special 
skill  will  be  liable  for  failure  to  use  that  skill.  The  discussions 
in  ref^d  to  this  question  show  that  the  true  nature  of  the 
liability  is  not  contractual,  for,  if  it  were,  the  only  question 
would  be — what  was  the  defendant's  promise."*  Aside  from 
the  special  cases  of  agency,  btulment,  tuid  trust,  there  is  little 
modem  authority  for  holding  that  a  mere  gratuitous  under- 
taking creates  a  contractual  liability.^    And  in  any  case 

"  Ld.  lUyiDOnd,  909;  1  Smith  Lead-  "  Jenkiiu  o.  Bacon,  lit  Mass.  373, 

ing  Caaes,  *  199.  15  Am.  Rep.  33.     See  also  Stone  t>. 

"  Riches  V.  Briggs,  Yelv.  4;  Fickaa  Demarest,  95  N.  Y.  Misc.  543,   169 

e.  Guile,  Yelv.  128;  Wheatley  p.  Low,  N.  Y.  8.  800. 

Cio.  J&B.  668;  Hart  v.  Miles,  4  C.  B.  "See  Schouler  on  Bailments,  {{ 35 

(N.  S.)  371;  Doonmui  v.  Jenkins,  2  Ad.  ef  seg. 

A  El.  256;  Robinaon  v.  Threadgill,  13  "See,  however,  Whitehead  v.  Greets 

lied.  law,  39.  ham,  10  Moore,  183,  2  Bing.  464,  which 

"  Wilson  V.  Brett,  11  M.  &  W.  113.  seems  to  hold  a  gratuitous  bailment  a 
The  defendant  in  this  case  rode  a  horse  erufficicot  consideration  for  a  promise, 
gratuitously  at  the  request  of  the  owner  ikot  simply  to  exercise  care  but  abso- 
to  show  him  off  in  ordn  to  induce  a  lutcly  to  return  safely. 
sale,  and  was  held  liable  for  an  injury  "  In  Hammond  v.  Huasey,  51  N.  H. 
to  the  horse  while  he  was  riding  him.  40, 12  Am.  Rep.  41,  a  teacher  of  a  high 
See  also  Whitehead  v.  Qreetham,  10  school,  who  undertook  to  examine  can- 
Moore,  183,  2  Biug.  464.  djdatcs  for  admiseion,  was  held  liable 
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where  recovery  is  allowed  on  the  theory  of  a  contract,  the 
limits  of  lecovery  would  doubtless  be  similar  to  those  fixed 
in  actions  on  the  case  for  negligence  so  that  the  error  in  allow- 
ing recovery,  for  error  it  must  be  regarded,  would  be  merely 
the  use  of  a  cwitractual  remedy  instead  of  a  remedy  in  tort 
for  redresang  a  l^al  wrong.*' 

§  139.  Estoppel  as  a  snbstitate  for  consideration. 

It  is  generally  true  tliat  one  who  has  led  another  to  act  in 
reasonable  reliance  on  his  representations  of  fact  cannot 
afterwards  in  litigation  betweoi  the  two  deny  the  truth  of 
the  representations,  and  some  courte  have  soi^t  to  apply 
this  principle  to  the  fonnation  of  contracts,  where,  relying 
on  a  gratuitoiK  promise,  the  promisee  has  suffered  detriment.'* 
It  is  to  be  noticed,  however,  that  such  a  case  does  not  come 
within  the  ordinary  definition  of  estoppel.  If  there -is  any 
repres»itation  of  an  existii^  fact,  it  is  only  that  the  promisor 


tor  wrongfully  i^Mrting  the  pluntiff 
unqualiSed  for  adnuaeioii,  and  the 
eourt  quoted,  on  page  50,  from  the 
note  to  Cog^  v.  Bernard,  in  Smith's 
Leading  Caaee,  a  statement  which  can 
haidly  be  accepted.  "The  confidence 
induced  by  undertakiiig  tmy  eeirice  for 
another,  is  a  sufficient  legal  oonaidera- 
tion  to  create  a  duty  in  the  performance 
oC  it."  When  such  a  person  is  liable, 
hie  liability  is  not  oontractual. 

"  In  Wilkinson  a.  Coverdale,  1  Esp. 
76,  the  defendant  undertook  gratui' 
toud;  to  get  a  renewal  of  a  policy  of 
inMuaooe,  and  f&iled  to  observe  con- 
ditions requisite  for  the  validity  of  the 
new  policy.  He  was  held  liable.  This 
KeiDS  perhaps  to  go  farther  than  any 
other  decision  in  holding  a  defendant 
liable  for  failing  to  secure  to  the  plain- 
tiff a  promised  advantage,  as  diH- 
Unguiahed  from  injuring  what  the 
plaintjff  had  poBBCosed  before  the  un- 
dvtaking. 

"Beatty  V.  Western  College,  177 
m.  280,  S2  N.  E.  432,  42  L.  R.  A.  797, 
60  Am.  St.  Rep.  242;  Switzer  v.  Ger- 
,  122  ni.  App.  26  ((/.  South 


Park  CommisBionns  v.  Chicago  Qty 
Ry.  Co.,  286  Ul.  604,  122  N.  E.  89,  92); 
Simpeon  College  d.  Tuttle,  71  Iowa, 
596,  33  N.  W.  74;  School  District  d. 
Sheidley,  138  Mo.  672,  40  S.  W.  656, 
37  L.  R.  A.  406,  60  Am.  St.  Rep.  676; 
Ricketts  t>.  Scothom,  57  Neb.  51,  77 
N.  W.  365,  42  L.  R.  A.  794,  73  Am.  St. 
Rep.  491;  Reimensnyder  v.  Cans,  110 
Pa.  17,4  Atl.  425.  In  Alliance  Bank  e. 
Broom,  2  Dr.  &  Sm.  2SB,  a  promise 
was  enforced  because  the  effect  of  the 
promise  was  to  induce  some  degree 
of  forbearance,  though  it  seems  ap- 
parent from  the  facta  that  auoh  Sor- 
bearonce  was  not  asked  for  in  exchange 
for  the  promise.  This  deduon,  how- 
ever, is  inconaietent  with  the  doctrine 
stated  in  the  later  case  of  Miles  v.  New 
Zealand  Alford  Eat.  Co.,  32  Oh.  D.  266, 
and  has  been  explained  away  in  later 
English  decisions.  Fullerton  v.  Pro- 
vincial Bank,  [1908]  A.  C.  309;  Glegg 
(J.  Bromley,  [1912|  3  K.  B.  474,  481. 
See  also  /n  re  Hudson,  54  L.  J.  Ch.  811; 
Burnett  v.  Turner,  106  Aric.  200,  161 
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at  the  time  of  making  the  promise  int^ids  to  fulfil  it.  As 
to  such  intention  there  is  usually  no  nusrepresentation  and 
if  there  is,  it  is  not  that  which  has  injured  the  promisee.  In 
other  wends,  he  relies  on  a  promise  and  not  on  a  misstatement 
of  fact;  ^'  and  the  t^m  "promissory"  estoppel  or  something 
equiv^ent  should  be  used  to  mark  the  distinction.**  In  the 
United  States,  the  decisions  which  have  enforced  promises,  con- 
fessedly because  of  t^e  promisee's  action  in  reliance  thereon 
have  generally  been  cases  of  charitable  subscriptions  where 
courts  dissatisfied  with  the  prevailing  theories  by  which  con- 
sideration is  found  for  such  agreements,  but  nevertheless  dis- 
posed to  follow  the  wei^t  of  American  authority  in  sustainii^ 
the  subscriber's  promise,  have  explained  the  liability  on  the 
ground  of  estoppel.  In  a.  few  cases,  however,  courts  have  ap- 
plied the  stime  doctrine  to  a  promise,  between  individuals,  for 
the  payment  of  money.^"  Opposed  in  principle  to  such  de- 
cisions are  those  which  have  held  that  performance  of 
a  detrimental  condition  attached  to  a  gratuitous  promise 
is  not  a  substitute  for  consideration,  and  does  not  make 
the  promisor  liable  if  he  breaks  his  promise;"  and  many 
other  decisious  which  hold  that  a  detriment  incurred  in  re- 
liance on  a  promise  is  not  valid  consideration  tmless  the  detri- 
ment was  requested  as  con^eration."    "The  promise  and 


"The  "dootrine  of  estoppel  seems 
scarcely  applicable.  The  representa- 
tion relied  on  .  .  .  was  more  like  a 
contract  or  prombe  than  the  state- 
ment of  an  ensting  fact."  Per  Kay, 
li.  J.,  Low  V.  Bouverie,  [1891]  3  Ch. 
82,  100. 

**  See  further,  Bigelow  on  Estoppd 
(4th  ed.),  SS6. 

"Switcer  v.  Gertenbach,  122  111. 
App.  26;  Eicketta  e.  Scothom,  57  Neb. 
61,  77  N.  W.  365,  42  L.  R.  A.  794,  73 
Am.  St  Rep.  491.  In  both  of  these 
casee  the  plaintiff  was  the  donee  of  a 
piomisBOry  note  made  by  the  donor. 
In  the  latter  case  the  maker,  the  de- 
fendant,  had  gjren  hia  note  to  the 
plaintifF  with  the  expectation  that  she 
might  thereupon  give  up  working. 
Relying  on  the  note,  the  plaintiS  gave 


up  a  good  pocdtian  and  was  held  en- 
titled to  recover  on  the  note.  Not  in- 
frequently, no  doubt  also  courts  allow 
juries  to  find  an  intent  to  make  a  bar- 
gain in  cases  where  it  is  difficult  to  be- 
lieve there  was  more  than  detrimental 
reliance  on  a  gratuitous  promise.  See, 
e.  g..  Wood  ■>.  Danas,  230  Mass.  587, 
120  N.  E.  159. 

"See  supra,  S  112. 

"  Whitechurch  v.  Csvanagh,  [1902) 
A.  C.  117;  Maddiaon  n.  Aldefson,  8 
App.  Cas.  467,  473;  Union  Mut.  L. 
Ins.  Co.  D.  Mowry,  96  U.  S.  544,  24  L. 
Ed.  674;  Ellis  v.  Dodge,  237  Fed.  860; 
Jelks  V.  McRae,  25  Ala.  440;  Weaver 
V.  BeU,  87  Ala.  386,  387,  6  So.  298; 
Germania  Ins.  Co.  v.  foomwdl,  62 
Ark.  43,  49,  34  8.  W.  83;  Allen  p.  Run- 
die,  50  Conn.  9,  47  Am.  It«p.  699; 
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the  consideration  must  purport  to  be  the  motive  each  for 
the  other,  in  whole  or  at  least  in  part.  It  is  not  enough  tiiat 
&.G  promise  induces  the  detriment,  or  that  the  detriment 
induces  the  promise  if  the  other  half  is  wanting."  "  Promises 
of  future  action,  it  is  generally  held,  if  they  can  furnish  the 
basis  for  an  estoppel  at  all,  can  do  so  onl>'  where  they  relate 
to  CLn  intended  abandonment  of  an  existing  right,  and  are 
ma<3.^  to  influence  others  who  in  fact  are  induced  to  act  thereby.™ 
The  commonest  illustration  of  this  doctrine  is  where  one 
who  lias  induced  his  creditor  to  forbear  to  bring  action  upon 
an  exiiorceable  claim  by  promise  of  payment  or  by  a  promise 
not  to  plead  the  Statute  of  Limitations  as  a  defence,  even 
tii»u.g^  such  forbearance  was  not  requested  as  consideration 
for  -tixe  promise,  and  though  the  new  promise  (because  not 
in  "^rr-iting  or  for  other  reasons)  was  not  binding  as  such,  has 
not  t»een  allowed  later  to  set  up  the  Statute  after  the  creditor 
rdS'io.g  upon  the  debtor's  promise  has  refrained  from  bring- 
Tj)$  a^stion  un<al  the  statutory  period  has  expired."    Anotha- 

llS'i^'h  V.  Bridgeport,  75  Conn.  405,  64 
jktl-  1»6;  MoniB  d.  Orient  Ins.  Co.,  106 
G»-  472,  476,  33  B.  E.  430;  Starry  v. 
Kotwb,   65  Iowa,  267,  21  N.  W.  600; 
■ftW'w  ».  Davis'  Ex'b,  12  Ky.  L.  Rep. 
8K<  IB  8.  W.  526;  Gerriah  o.  Froprie- 
wn  XJnion  Wharf,  26  Me.  384,  46 
i^'  Oec.  568;  lAugdon  t>.  Doud,  10 
WWn,  433;  Tracy  s.  Union  Iron  Works, 
^  Ma.  App.  342;  Pr^cott  v.  Jones,  69 
N.  H.  305,  41  Atl.  362;  White  v.  Ash- 
ton,  51  N.  Y.  280;  Vick  v.  Vick,  126 
N.  C.  123,  35  S.  E.  267;  Keating  t>. 
Ome,  77 1^  St.  8fi;  MasweU  o.  Urban, 
22  Tei.  Civ.  App.  565,  fifi  8.  W.  1124; 
EQiot  e.  Whitmore,  23  Utah,  342,  65 
pK.70,mAm.St.Rep.70a    See  also 
Ehce  V.  Qatward,  5  T.  R.  143;  Balfe  e>. 
Wert,  13  C.  B.  466;  Thome  v.  Deas,  4 
Johns.  84;  Strong  v.  Sbeffidd,  144  N. 
Y.  302,  39  N.  E.  330. 

*  Wiwonmn  &  Mich.  R.  v.  Powers, 
HI  D.  8.  379,  386,  48  h.  Ed.  229,  24 
Sup.  Ct.  107,  per  Holmes,  J.,  quoted 
«itli  ippioval  by  McKenna,  J.,  in 
Btnning  Co.  v.  California,  240  U.  S. 


142,  153,  60  L.  Ed.  669,  36  S.  Ct.  338. 

"Union  Mut.  L.  Ins.  Co.  v.  Mowry, 
96  U.  S.  544,  34  h.  Ed.  674;  Edison  Co. 
V.  Buckeye  Co.,  59  Fed.  691,  699; 
Johnson  D.  Blair,  132  Ala.  128,  31  So. 
02;  Shields  v.  Smith,  37  Ark.  47,  S3; 
Johnson  v.  Longley,  142  Ga.  814,  83 
8.  E.  952;  Wire  v.  Wyman,  93  Ind.  392; 
Faxton  f.  Faxten,  28  Mich.  159;  Stay- 
ton  ti.  Graham,  139  Fa.  St.  1,  21  Atl.  2. 

"Hohnan  v.  Omaha,  etc.,  Rj.  & 
Bridge  Co.,  117  la.  268,  90  N.  W.  833, 
62  L.  R.  A.  395,  94  Am.  St.  Rep.  293. 
Renackowsky  v.  Board  of  Water  Com'  . 
misnoners,  122  Mich.  613,  81  N.  W. 
6S1;  Crawford  v.  Winterbottom,  88 
N.  J.  L.  588,  06  Atl.  497;  Utica  In- 
surance Co.  V.  Bloodgood,  4  Wend.  652; 
Jt^ner  v.  Mawey,  97  N.  C.  148, 1  8.  E. 
702;  Ce^  v.  Henderson,  121  N.  C.  244, 
28  8.  E.  481;  Armstrong  v.  Levan,  109 
Pa.  177,  1  Atl.  204;  Burton  v.  Stevens, 
24  Vt.  131,  58  Am.  Dec.  153.  See  also 
8tal«  Loan  &  Trust  Co.  d.  Cocbr»n, 
130  Cal.  246,  262,  62  Pao.  466,  600; 
Phillips  V.  pyilips,  163  Cal.  £30,  127 
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illustration  is  where  a  statutory  period  for  the  redemption  of 
property  sold  by  judicial  process  has  been  allowed  to  expiie 
on  the  faith  of  statements  made  by  the  purchaser  that  the 
statutory  limitation  would  not  be  insisted  upon:  "Under 
such  circumstances  the  courts  have  held  with  great  unan- 
imity that  the  purchaser  is  estopped  to  insist  upon  the  statu- 
tory period,  notwithstanding  the  assurances  were  not  in  writing 
and  were  made  without  consideration,  upon  the  ground  that 
the  debtor  was  lulled  into  a  false  security."  *'  In  these  cases, 
however,  no  new  right  is  created.  The  court  does  not 
sustain  an  action  on  the  promise;  it  reaches  tbe  desired  result 
by  allowing  a  defence  to  an  action  or  allowing  an  original 
right  to  be  enforced  by  merely  prohibiting  the  interposition 
of  a  defence.  They  properly  fall  imder  the  head  of  wfuver, 
^ving  that  word  the  narrow  significance  hereafter  ascribed 
to  it.*'  Moreover  in  such  cases  though  the  estoppel  prevents 
an  insistence  on  strict  compliance  with  statutory  requirements 
it  by  no  means  necessarily  follows  that  the  pronuse  is  binding 
according  to  its  terms,  permitting  a  delay,  either  indefinite  or 
until  a  new  statutory  period  has  elapsed.'* 
A  amilar  bads  is  to  be  f  oimd  for  the  doctrine  of  an  early 


Fac.  346;  Webber  v.  Williams  College, 
23  Pick.  302;  Gaylord  r.  Van  Loan,  16 
Wend.  308,  But  see  (»ntni,^Andre» 
t>.  Redfield,  98  U.  8. 22S,  239, 25  L.  Ed. 
158;  Green  v.  Coos  Bay  Wagon  Road 
Co.,  23  Fed.  67;  Mann  p.  Cooper,  2 
D.  C.  App.  226, 238;  I*ngdon  o.  Doud, 
10  Men,  433;  Shapley  r.  Abbott,  42 
N.  Y.  443,  1  Am.  Rep.  548.  See  also 
Gray  V.  Day,  10»  Me.  492, 84  Atl.  1073, 
43  L.  R.  A.  (N.  8.)  635. 

"  Schrader  v.  Young,  161  U.  S.  334, 
344, 40 L.  Ed.  721, 16  8.  Ct.  612,  citing; 
Guinn  V.  Locke,  1  He&d,  110;  Combe  v. 
Little,  4  N.  J.  Eq.  310,  40  Am.  Dec. 
207;  Griffin  v.  CoSey,  9  B.  Mon.  4S2, 
60  Am.  Dec.  S19;  Martin  v.  Martin,  16 
B.  Mon.  8;  Butt  v.  Butt,  91  Ind.  306; 
Turner  v.  King,  2  Ired.  Eq.  132,  38 
Am.  Dec.  679;  Lucas  v.  Nichols,  66 
111.  41;  McMakin  v.  Schenck,  98  Ind. 
264.    In  Scbnsder  v.  Youi%  tupm,  at 


p.  345,'  the  court  added:  "Probably, 
if  a  motion  had  been  made  in  the  orig- 
inal case  to  eet  aside  the  sale  upon  the 
ground  of  mere  irr^iularities,  such  mo- 
tion would  have  to  be  made  before  the 
statutory  period  for  redemption  had 
passed;  but  in  this  class  of  cases,  where 
fraudulent  conduct  is  imputed  to  the 
parties  conducting  the  sale,  there  is  a 
concurrent  jurisdiction  of  a  court  of 
equity,  founded  upon  its  general  right 
to  reUere  from  the  consequences  of 
fraud,  accident  or  mistake,  which  may 
be  exercised,  notwithstanding  the  stat- 
utory period  for  redemption  has  ex- 
pired." See  also  De  Lucia  v.  Wits, 
92  Conn.  416, 103  Atl.  117, 118;  Dow  v. 
Bradley,  110  Me.  249,  85  Atl.  896,  44 
L.  R.  A.  (N.  8.)  1041;  Thomas  ■>.  HaU, 
lie  Me.  140,  100  Atl.  503. 

"  See  infra,  H  679,  689. 

"  See  tr^ra,  {  186. 
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Pennsyivania  decipoti,**  which  held  t^t  a  license,  in  tenns 
permanent,  to  divert  a  watercourse  could  not  be  revoked 
after  the  licensee  had  made  improvements  and  invested  capital 
in  consequence  of  it.  This  decision  has  been  followed  by 
other  cases  holding  tiiat  a  license  cannot  be  revoked  in  viola- 
tion of  its  tenns  after  the  licensee  has  seriously  changed  his 
position  on  the  faith  of  it."  It  should  be  noticed  that  no 
slight  acts  or  merely  technical  reliance  will  serve.**  The 
weight  of  authority,  moreover,  is  opposed  to  these  decisions 
and  holds  a  gratuitous  license  revocable  though  action  has 
been  taken  in  reliance  upon  it.''  In  connection  with  the 
subject  of  enforcement  of  promises  because  of  a  promissory 
estoppel,  a  doctrine  of  equity  in  regard  to  certun  gratuitous 
promises  should  be  mentioned.    Where  land  has  been  gratu- 


M  Itoick  V.  Kem,  14  S.  ft  R.  267. 

»  Wynn  v.  Garland,  19  Ark.  23,  68 
Am.  Dec.  190  (rf.  Plunkett  o.  Meredith, 
72  Ark.  3,  77  S.  W.  600);  MiUer  v. 
Eern,  154  Cal.  785,  00  Pac.  179;  Al- 
tmcht  IT.  Drake  Lumber  Co.,  67  Fla. 
310, 65  So.  98;  Biers  v.  MiU  Haven  Co., 
113  G&.  1002,  39  S.  £.  444;  Mcltey- 
BoldB  D.  Hamgfeld,  26  Idaho,  26,  140 
Pac  1096;  Joeepb  v.  Wild,  146  Ind. 
249,  45  N.  E.  467;  Patteraon  ».  Bur- 
lingtoD,  141  Iowa,  291, 110  N.  W.  593; 
Lee  p.  MoLeod,  12  Nev.  280;  Bownum 
V.  Bowman,  35  Oreg.  Z79,  57  Pac,  546; 
Shaw  p.  ProfStt,  67  Oreg.  192,  109 
Pac.  584,  110  Pac.  1092,  Ann.  Cas. 
1913  A.  63;  Rifden  0.  Brown,  73  Tex. 
135,  10  S.  W.  661;  Baire  v.  Peny,  82 
VL   301. 

"See  cases  in  the  preceding  note. 

"HickB  BrOB.  o.  Swift  Creek  MiU 
Co.,  133  Ala.  411,  31  So.  947,  57  L.  R. 
A-  720, 91  Am.  St.  Rep.  38;  Profile  Cot- 
ton MUla  V.  Calhoun  Water  Co.,  189 
Ala.  181, 66  So.  60;  Foot  t>.  New  Haven, 
tic.,  R.  Co.,  23  Conn.  214;  Jackson  & 
Shaip  Co.  V.  PhilM]elphi»  R.  Co.,  4 
HA.  C3i.  180;  HoweB  v.  Barmon,  11 
Idaho,  64,  81  Pac.  48,  60  L.  R.  A.  608; 
Ekitwhistle  v.  Henke,  211  lU.  273,  71 
N.  E.  990  (but  see  Girard  c.  Lehigh 
Stone  Co.,  280  lU.  479,  4S4,  117  N.  E. 


698);  Stevens  v.  Stevens,  11  Mete. 
(Mass.)  251;  Nowlin  Lumber  Co.  tr. 
Wilson,  119  Mich.  406,  78  N.  W.  338; 
Mimieapolis  Mill  Co.  v.  Minneapolia 
Ry.  Co.,  51  Minn.  304,  53  N.  W.  639; 
Beboni  Oil  Co.  d.  YaMO  R.  Co.,  94 
MisB.  68,  47  So.  468;  Ktcman  v.  Boyce, 
111  Mo.  387,  19  8.  W.  1104,  33  Am.  St. 
Rep.  536  {(/.  Cape  Girardeau  R.  Co.  ■>. 
St.  Louis  Ry.  Co.,  222  Mo.  461, 484, 121 
S.  W.  300);  Archer  c.  Chicago  Ry. 
Co.,  41  Mont.  66, 108  Pac.  571;  Hou*. 
ton  p.  Laffee,  46  N.  H.  505;  Lawrence 
V.  Springer,  49  N.  J.  Eq.  289,  24  Atl. 
933;  Crosdale  v.  Lanigan,  129  N.  Y. 
604,  29  N.  E.  824;  Richmond  R.  Co.  v. 
Durham  R.  Co.,  104  N.  C.  658,  10 
S.  E.  659;  Rodefer  v.  Pittsburg  R.  Co., 
72  Oh.  272,  74  N.  E.  183;  Foster  v. 
Browning,  4  R.  I.  47,  67  Am.  Dec.  505; 
Yeager  v.  Woodruff,  17  Utah,  361,  53 
Pao.  1046;  Hathaway  v.  Yakima  Water 
Co.,  14  Wash.  469,  44  Pac.  896;  Pifw 
p.  Brown,  43  W.  Va.  412,  27  S.  E.  399, 
49  L.  R.  A.  497;  Thmmke  v.  Fiedler, 
91  Wis.  386,  64  N.  W.  1030.  In  Girard 
V.  Lehigh  Stone  Co.,  280  lit.  479,  484, 
117  N.  E.  698,  it  was  held  that  a  gra- 
tuitous license  thus  relied  on  would  be 
protected  in  equity,  though  invalid  at 
law. 
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itoudy  jffomiaed  to  one  who,  relyii^  upon  the  promise,  has 
entered  upon  the  land  and  made  improvements,  it  has  been 
held  that  equity  will  specifically  enforce  the  pronuae  to  convey 
the  land."  A  promise  not  to  enforce  or  foreclose  a  mortgage, 
in  reliance  upon  which  the  promisee  has  made  improvements, 
has  been  similarly  held  binding."  It  is  to  be  noticed  that 
in  enforcing  conveyances  in  such  cases,  equity  regards  only 
possession  of  the  land  and  improvements  upon  it.  No  other 
detriment  would  suffice.*  It  is  probable  that  the  actual  de- 
livery of  possession  of  the  land  has  been  regarded  as  analc^us 
to  completing  a  gift. 

Another  class  of  cases  which  seem  to  rest  on  the  ground 
of  promissory  estoppel  are  promised  marriage  settlements. 
It  is  Btdd  to  be  the  policy  of  tlie  law  to  favor  such  settlements 
and  in  accordance  with  this  policy  promises  which  often  seem 
to  have  been  intended  as  gratuitous  have  been  enforced  when 
a  marriage  has  taken  place  in  reliance  upon  them.'*'    Doubt- 


•>  Neale  t>.  Neale,  9  WaU.  1,  9,  19 
L.  Bd.  580;  Guynn  v.  McCauley,  32 
Ark.  B7;  Baketsfield  Aasoc.  v.  Chester, 
65  CaL  »S;  BeaU  v.  Claric,  71  Ga.  SIS; 
Irwin  V.  Dyke,  114  Dl.  302, 1  N.  E.  913; 
Clancy  ■>.  Fliuky,  187  lU.  605,  68  N.  E. 
S04;  Hughes  v.  lindsey,  31  la.  329; 
Pranger  v.  Pranger,  182  la.  630,  164 
N.  W.  607;  Bigelow  v.  Big^ow,  93  Me. 
439,  46  Atl.  613;  Hardesty  v.  lUchard- 
Bon,  44  Md.  617,  22  Am.  Rep.  67; 
Potter  p.  Smith,  68  Mich.  212, 35  N.  W. 
916;  Doner  v.  Matson,  94  Mo.  328, 
7  8.  W.  268,  4  Am.  St.  Rep.  388;  Story 
V.  Black,  6  Ment.  26,  1  Pac.  1,  51  Am. 
Rep.  37; Seavey  e.  Dmke,  62  N.  H.  393; 
Young  V.  Overbaugh,  146  N.  Y.  168, 
30  N.  E.  712;  Messiah  Home  v.  Rogers, 
212  N.  Y.  315,  106  N.  E.  59;  Schroder 
V.  Wanior,  36  Hun,  423;  Pugh  n.  Spick- 
nail,  43  Ore.  489,  73  Pac.  1020;  Scott 
V.  Lewis,  40  Ore.  37, 66  Pac.  299;  Royer 
p.  Ephrata  Borou^,  171  Pa.  429,  33 
Atl.  361;  Johnmn  o.  Townoend,  77 
Te^.  639,  14  S.  W.  233;  Grigsby  v. 
Osbom,  82  Va.  371;  Harrison  v.  Hm- 
riaon,  36  W.  Va.  556,  15  S.  E.  87. 
See  also  Croabie  v.  McDoual,  13  Ves. 


148;  Mereneea  c.  DeLemos,  01  Conn. 
651,  101  Atl.  8.  But  see  the  contrary 
decisions  of  ToUeson  v.  Blackstock, 
95  Ala.  610,  513,  11  So.  284;  Usher's 
Ex'e  B.  Flood,  83  Ky.  562;  Ridley  b. 
McNairy,  2  Hump.  174.  The  matter 
is  discussed  by  Pound  m  13  HI.  L.  Rev. 
435,  440. 

"Faxton  o.  Fucon,  28  Mich.  159; 
Roe  B.  Fleming,  32  Okl.  269, 122  Pac. 
496. 

*  In  this  connection  should  be  oon- 
sidered  the  doctrincB  of  equity  in  re- 
gard to  the  enforcement  of  oral  con- 
tracts for  the  sale  of  land,  because  of 
part  performance.    See  infra,  i  404. 

"  Ayliffe  v.  Tracy,  2  P.  Wms.  65; 
Shadwell  v.  Shadwell,  0  C.  B.  (N.  S.) 
159;  Bold  f.  Hutchinson,  20  Beav.  250; 
Layer  ti.  Fielder,  32  Beav.  1 ;  Covcrdale 
V.  Eastwood,  L.  R.  15  Eq.  121;  Keaya 
V.  Gilmore,  Ir.  Rep.  8  Eq.  290;  Phalen  c 
United  States  Trust  Co.,  186  N.  Y.  178, 
186,  78  N.  E.  943,  7  L.  R.  A,  (N.  S.) 
734.  In  lAver  v.  Fielder,  32  Beav.  1, 
Romilly,  M.  R.,  said:  "It  is  of  great 
importance  that  all  persons  should  un- 
derstand that  when  a  man  makes  a 
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less  there  are  reasons  of  justice  for  ^orcii^;  promises  which 
have  led  the  promisee  to  incur  any  detriment  on  the  faitJi 
of  than,  not  only  when  ike  promisor  intended,  but  also  when 
he  should  reasonably  have  expected  such  detriment  would 
be  incurred,  thou^  he  did  not  request  it  as  an  exchange  for 
his  promise.  Students  of  the  Civil  Law  usually  select  the 
technicalities  of  the  English  and  American  law  requirii^ 
consideration  to  validate  a  simple  contract,  for  particular 
animadversion;  and  there  is  not  infrequently  observable 
in  t^  decimons  of  American  courts  in  cases  of  hardship 
an  impatience  with  the  requirement  and  an  effort  to  enlarge 
the  boundaries  of  enforceable  promises.  If  this  sentiment 
should  find  general  expression,  it  may  fairly  be  argued  that 
the  fimdamental  basis  of  wmple  contracts  historically  was 
action  in  justifiable  reliance  on  a  promise — rather  than  the 
more  modem  notion  of  piux;hase  of  a  promise  for  a  price, 
and  that  it  is  a  consistent  development  from  this  early  basis 
to  define  valid  consideration  as  any  legal  benefit  to  the  promisor 
or  l^al  detriment  to  the  promisee  given  or  suffered  by  the 
latter  in  reasonable  reliance  on  the  pronuse.  Such  a  defini- 
tion eliminates  the  necessity  of  a  request  by  the  promisor 
for  the  conmderation.  The  proposition  is  by  no  means  with- 
out intrinsic  merit,  but  it  should  be  recognized  that  if  generally 
^iplied  it  would  much  extend  liability  on  promises,  and  that  at 
present  it  is  opposed  to  the  great  weight  of  authority.  A  class 
of  eases  where  a  genuine  estoppel  exists  must  be  distinguished 
from  those  discussed  in  this  section.  Where  a  note  has  been 
^recuted  to  a  bank  to  make  an  appearance  of  assets  to  deceive 
the  bank  ezamino^  axid  enable  the  bank  to  continue  business, 
a  receiver  of  the  bank  can  maintain  an  action  on  the  note, 
althoi^  as  between  the  bank  and  the  maker  there  was  no 
condderation.^*   Here  there  is  a  misstatement  of  fact  made  to 

aolenm  engagemeot  upon  an  important  them,  this  court  vill  not  permit  him 

oceaaon,  such  as  the  marriage  of  his  afterwards  to  forego  his  own  words  and 

dau^ter,  he  is  bound  by  the  pronuse  say  that  be  was  not  bound  by  what  he 

he  then  makes.    If  he  induce  a  person  then  promised."    See  also  De  Cicco  v. 

to  act  upon  a  particular  promise,  with  Schweixer,  221  N.  Y.  431,  117  N.  E. 

the  particular  view,  which  affecta  the  807. 

interasta  in  life  of  his  own  children  and  "  Golden  v.  Cervenka,  278  HI.  409, 

of  tbe  peraons  who  become  united  to  427,  116  N.  £.  273;  Niblack  c.  Fariey, 
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a  third  person  representing  the  creditors,  and  action  is  taken 
relyii^  thereon. 

§  140.  Mutuality. 

It  is  often  stated  as  if  it  were  a  requiMte  in  the  formation 
of  contracts,  that  there  must  be  mutuality.*'  This  form  of 
statement  is  likely  to  cause  confusion  and  however  limited  ia  at 
best  axi  unnecessary  way  of  stating  that  there  mxist  be  valid  con- 
md^ation.  In  imllateral  contracts  there  is  never  mutuality  of 
obli^tion;  **  and  in  bilateral  agreements  though  it  is  necessary 
tiiat  there  shall  be  such  a  promise  on  each  side  as  will  furnish 
vahd  consideration,  to  express  the  idea  by  saying  that  mutuaUty 
is  necessary  is  sure  to  cause  confusion  with  the  use  of  the  same 
word  by  courts  of  equity.**  Lack  of  mutuaUty,  as  that  phrase  is 
used  by  courts  of  equity,  is  not  necessarily  any  objection  to  the 
existence  of  a  contract.  It  is  said  that  equity  will  not  give 
specific  performance  to  a  contract  unless  there  is  mutuality; 
that  is,  unless  the  plaintiff's  own  promise  so  far  as  it  is  still 
unperformed  is  capable  of  specific  enforcement.  It  may  not 
be  thus  capable  for  various  reasons  which  will  not  invalidate 
the   contract.**     Sometimes   the   question   involved   where 


286  lU.  S36,  122  N.  £.  160;  Best  v. 
Thiel,  79  N.  Y.  15;  IjyouB  v.  Benney, 
230  Pa.  117,  70  Atl.  250,  34  L.  R.  A. 
(N.  8.)  105;  Dominion  Trust  Co.  v. 
Ridall,  249  Fa.  122,  94  Atl.  464. 

"A  few  iUustrationa  of  thia  use 
from  recent  oases  may  be  found  in 
HaEelhui^  Lumber  Co.  v.  Mercantile 
Ac.  Co.,  166  Fed.  191;  Jenkins  v.  Ana- 
heim Sugar  Co.,  237  Fed.  278;  EUis  v. 
Dodge,  237  Fed.  860;  Marin  Water  Ac. 
Co.  V.  Sauaalito,  168  Cal.  587, 143  Pao. 
767;  Ayer  &  Lord  Tie  Co.  v.  O'Bannon, 
164  Ky.  34,  174  8.  W.  783;  KiUebrew 
V.  Murray,  151  Ky.  346,  161  S.  W.  662; 
Hudson  V.  Browning,  264  Mo.  58,  174 
S.  W.  303;  Grossman  v.  Schenker,  206 
N.  Y.  466,  100  N.  E.  39;  Great  North- 
em  R.  Co.  0.  Sheyenne  Tel.  Co.,  27 
N.  Dak.  266,  263,  146  N.  W.  1062; 
Texas  I^oduce  Exchange  ii.  8orreU 
(Tex.  Civ.  App.),  168  B.  W.  74. 


"  In  Whittle  D.  Prankland,  2  B.  A  S. 
49,  65,  Crompton,  J.,  said; — "I  never 
could  understand  that  mutuality  doc- 
trine. Take  the  case  of  a  contract  of 
guarantee;  the  only  question  there  is, 
was  there  any  consideration  to  sup- 
port the  contract?"  8ee  discussion  of 
the  matter  in  Hague  e.  Publishing  Co., 
164  N.  Y.  App.  D.  128,  149  N.  Y.  S. 
668;  Western  Newspaper  Union  o.  Kit- 
chel,  201  Mich.  121,  166  N.  W.  1021. 
Nevertheless  mutuality  is  not  infre- 
quently stated  to  be  a  "cardinal  re- 
quirement" of  contracts,  as  it  whs  in 
the  opinion  of  the  court  in  Oakland 
Motor  Car  Co.  v.  Indiana  Automobile 
Co.,  201  Fed.  499,  504,  121  C.  C.  A. 
319. 

<*  Various  shades  of  meaning  given 
to  the  word  are  noted  by  Professor 
Gilbert  in  4  CaUf.  L.  Rev.  122. 

•See  infra,  jj  1433  et  seq. 
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mutuality  is  discussed  is  whether  one  party  to  the  transaction 
can  by  fair  implication  be  regarded  as  making  any  promise;  ** 
but  this  is  simply  an  inquiry  whether  there  is  consideration  for 
the  other  party's  promise.  The  particular  error  which  is 
toaceable  to  the  misleading  use  of  the  word  mutuality  aa  a 
requirement  for  the  formation  of  contracts,  is  a  tendency 
observable  in  some  cases  to  hold  a  contract  invalid  because 
the  obligation  undertaken  on  one  side  is  not  commensurate  with 
that  undertaken  on  the  other.  Eepecialty  where  one  party  is 
given  an  option,  not  accorded  to  the  other,  of  discontinuing  or 
extending  performance  or  of  cancellii^  or  renewing  the  contract 
or  of  determining  the  extent  of  performance,  confusion  has 
arisen.  H  the  option  goes  ao  far  as  to  render  illusory  the  promise 
of  the  party  given  the  option,  *^  there  is  indeed  no  vaJid  con^dera- 
taon,  and  therefore  no  contract,  but  the  mere  fact  l^t  the  option 
prevents  the  mutual  promises  from  being  coextensive  does  not 
prevent  both  promises  from  being  binding  accordii^  to  their 
terms.''  A  court  of  equity  might  indeed  refuse  to  enforce  spe- 


"See  aupra,  {90. 

"  See  mpro,  {{  43,  104. 

*  &idi  contracts  were  thraefote  en- 
forced in  Pilkioston  v.  Scott,  15  M.  & 
W.  667  (employment  for  seven  yeaiB 
with  ri(^t  in  employer  to  discharge  on 
notice  of  a  month  or  wagee  for  that 
period).  Cmtral  Trust  Co,  v.  Chicago 
Auditorium  Assoc.,  240  U.  S.  681,  36  S. 
Ct.  412,  416,  60  L.  Ed.  811  (contract 
with  a  hotel  for  baggage  and  Uvery 
privileges  for  five  years  with  the  r^t 
reserved  to  the  hotd  to  cancel  on 
Bx  months'  notice);  McCall  Co.  ti. 
Wright,  133  N.  Y.  App.  D.  62,  117  N. 
Y.  S.  776,  198  N.  Y.  143,  91  N.  E. 
616,  31  L.  a.  A.  (N.  S.)  249  (em- 
I^yment  for  ax  years  with  right 
in  onployer  to  discharge  on  notice  of 
thir^  days);  Realty  Advertising  &c, 
Co.  •.  Eaglebert  Tyre  Co.,  161 N.  Y.  S. 
885,  89  N.  Y.  Misc.  371  (advertising 
contract  with  ri^t  in  plaintiff  to  can- 
ed on  five  days'  notice);  Tebeau  f. 
Hidge,  281  Mo.  647,  170  8.  W.  871, 
L.  A.  A.  1916  C,  367  (option  in  lease 


giving  lessee  right  to  purchaae;  citing 
oth«'  cases  to  the  same  effect).  See 
flJeo  Marin  Water  Ac.  Co.  ti.  Sausalito, 
168  Cal.  687,  143  Pac.  767;  United 
States  Expansion  Bolt  Co.  v.  Manner- 
stein,  181  N.  Y.  App.  D.  790, 189  N.  Y. 
8.  244.  On  the  other  hand,  in  Tweedie 
Trading  Co.  o.  Pariin  &  Orendorff  Co., 
201  Fed.  50,  122  C.  C.  A.  364,  in  a  suit 
in  admiralty,  a  shipping  contract  was 
held  invalid  which  gave  the  carrier  an, 
option  aa  to  when  and  what  it  would 
carry  during  most,  but  not  all,  of  the 
year,  during  which  the  contract  was  to 
be  in  force.  See  also  Killebrew  s. 
Murray,  151  Ky.  345,  151  S.  W.  663; 
Owens  V.  Coreicana  Petroleum  Co. 
(Tex.  Civ.  App.),  169  S.  W.  !92. 

Some  courts,  too,  owing  to  a  mis- 
taken view  as  to  the  requirement  of  mu- 
tuality, have  been  led  to  hold  that  a 
promise  to  buy  from  the  promisee  all 
goods  of  a  certain  kind  which  the  prom- 
isor needed  or  should  buy  from  any  one, 
is  not  a  sufficient  consideration  be- 
cause there  is  no  engagement  to  buy 
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cifically  such  a  contract  if  it  seemed  oppressive,  but  to  deny  its 
legal  validity  is  to  contradict  directly  the  numerous  cases  which 
hold  adequacy  of  consideration  is  a  matter  exclusively  for 
the  decision  of  the  parties.^  The  large  class  of  cases  where 
one  party  to  a  contract  may  reject  performance  which  is 
not  satisfactory  to  him,''  or  to  bis  architect  or  eng^eer/* 
while  no  corresponding  privilege  is  given  to  Que  other  party, 
is  itself  enough  to  establidi  what  should  need  no  ai^;ument, 
that  the  obligations  of  liie  parties  to  a  contract  need  not  be 
correlative  or  coes:ten£dve. 


§  141.  One  consideration  may  support  several  promises. 

In  many  contracts  there  are  more  promises  than  one  on 
a  side.  If  each  promise  on  one  side  is  supported  by  a  promise 
or  performance  allotted  to  it  exclusively  as  its  consideration, 
the  contract  is  divisible.^'  But  frequently  all  promises  or 
performances  on  one  side  are  indiscriminately  made  considers^ 
tion  for  all  promises  or  performances  on  the  other.  And  if 
the  performances  or  promises  on  one  side  fulfil  the  legal  re- 
quirements of  consideration  they  will  support  any  number 
of  counter-promises  on  the  other.'^    A  common  illustration 


some  spedfio  qutmtity,  though  it  is 
cle&r  that  the  performance  of  such  a 
promise  involves  detriment  in  refnun- 
ing  from  dealing  with  suy  other  person 
than  the  promise.     See  supra,   J  104. 

"See  mpra,  i  115. 

"  See  Bupra,  f  44. 

■'  See  wfra,  fj  794  et  eeq.,  and  eepo- 
dally  Boston  Store  f.  Schleuter,  88 
Ark.  213,  114  S.  W.  242;  Young  t>. 
Stein,  152  Mich.  310,  116  N.  W.  195, 
17  L.  R.  A.  (N.  S.)  231,  125  Am.  St. 
412,  Elliott  Contracting  Co.  u.  Port- 
land, 88  Oreg.  150,  171  Pac.  760. 

"  See  i7\fra,  S  881. 

•t  Franklin  Telegraph  Co.  v.  Harri- 
son, 145  U.  S.  459,  36  L.  £d.  776,  12 
S.  Ct.  900;  Philadelphia  Ball  Qub  v. 
Lajoie,  202  Pa.  210,  51  Atl.  973,  58 
L.  R.  A.  227,  90  Am.  St.  Rep.  627. 
Sixta  f.  Ontonagon  Valley  I^nd  Co., 
148Wia.  186,134N.W.341.    In  Pfeif- 


iec  B.  Adler,  37  N.  Y.  164,  it  was  held 
that  an  oral  promise  to  sell  gooils  to  a 
responsible  person  on  the  usual  terms, 
would  not  support  an  independent  en- 
gagement to  pay  the  antecedent  debt 
of  a  third  peison.  See  also  Luing  v. 
Peterson,  (Minn.  1919],  172  N.  W.  692; 
and  in  Belknap  o.  Bender,  75  N.  Y.  446, 
31  Am.  Rep.  476,  it  was  held  that  a 
promise  to  work  at  what  appeal^  to  be 
full  compensation  would  not  support 
a  promise  to  pay  such  a  debt.  In  both 
of  the  New  York  cases  the  primary 
question  was  whether  the  promise  wss 
to  answer  for  the  debt  of  another  and, 
therefore,  within  the  Statute  of  Frauds; 
but  in  so  far  ss  they  hold  that  aside 
from  the  necessity  of  a  writing,  the 
agreements  were  invalid  because  the 
consideration  was  insufficient,  they  are 
indefensible.  (A  contrary  decision  is 
Davies  t>.  Carey,  72  Wash.  537,  130 
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of  this  principle  is  fotind  in  a  sale  with  a  warranty.  The 
consideration  for  the  promise  to  warrant  is  the  making  of  the 
sale  for  the  agreed  price.**  A  promise  to  a  buyer  in  considera- 
tion of  his  agreonent  to  buy,  that  the  seller  will  on  a  certain 
contingency  repurchase  is  also  vahd,"  or  that  he  will  repay 
a  commission  on  a  certain  contingency."  Another  common 
illustration  is  where  a  business  is  sold  for  an  agreed  price 
paid,  or  promised,  and  the  seller  further  promises  not  to 
engage  in  competition  with  the  buyer.  This  promise  is  sup- 
ported by  sufficient  consideration.""  In  this  connection  may 
also  be  considered  a  lease,  in  which  is  included  an  option  to 
the  kssee." 


S  143.  Past  or  executed  consideration. 

The  term,  past  consideration,  or  executed  consideration, 
is  self-contradictory.  Consideration,  by  its  very  definition, 
must  be  ^ven  in  exchange  for  the  promise,  or  at  least  in  reli- 
ance upon  the  promise.  Accordii^y,  sometMng  which  has 
been  pven  before  the  promise  was  made  and,  therefore,  without 
r^erence  to  it,  cannot,  properly  speaking,  be  legal  considera- 
tion. As  a  g^eral  principle  this  is  well  recognized  and  illustra- 
tions might  easily  be  multiplied  to  show  it.  Thus  a  warranty 
made  after  a  sale  has  been  completed  is  invahd.*" 


Fac.  1137.)  Hie  dreumataocea  mi^t 
afford  grouDd  to  question  whethra'  the 
promises  to  pay  antecedent  debts  were 
in  fact  made  for  the  consideratioa  al- 
leged,  but  this  is  a  question  of  fact,  and 
if  the  bargains  were  actually  made  as 
stated,  the  law  cannot  inquire  into  the 
adequacy  of  the  conaideiation.  See 
n\^nt,  i  llfi.  The  cases  criticised  must 
be  distinguished  from  Wood  v.  Ben- 
son, 2  Cr.  &  Jervis,  94,  and  Rand  t>. 
Madier,  11  Cuah.  1,  where  the  deci- 
ekos  related  wholly  to  the  enforce- 
ability of  such  agreements  under  the 
Statute  of  Frauds. 

••Vrilliston  on  Sales,  { 60B;  Stan- 
dard Cable  Co.  v.  Denver  Electric  Co., 
76  Fed.  422,  22  C.  C.  A.  258,  39  U.  8. 
App.  310;  McCauky  v.  Bidgewood 
Trort  Co.,  81  N.  J.  L.  88,  79  Atl.  327. 


"Lynch  v.  Murphy,  SI  N.  Y.  Miao. 
180,  142  N.  Y.  S,  373. 

"Turner  v.  FrMier,  157  Ky,  388, 
163  S.  W.  245. 

•»  Wcickgenoat  v.  Eccles,  173  Mich. 
696,  140  N.  W.  613. 

"Turman  v.  Smarr,  145  Ga.  312, 
89  S.  E.  214.  And  see  cases  cit«d  mfra, 
S1441. 

••  RoseorU  p.  Tbomaa,  3  Q.  B.  234; 
Dilworth  c.  Hohnes  Furniture  Co.,  183 
Ala.  606,  62  So.  812;  Kimbro  n.  Wella, 
112  Ark.  126,  165  S.  W.  645;  Baldwin 
D.  Daniel,  69  Ga.  782;  Summers  v. 
Vau^han,  35  Ind.  323,  9  Am.  Rep.  741; 
Farmers'  Assoc,  v.  Scott,  53  Kans.  634, 
36  Pac.  978;  White  v.  Oakes,  88  Me. 
367,  34  Atl.  175,  32  L.  R.  A.  592; 
Cady  V.  Walker,  62  Mich.  157,  28 
N.  W.  80S,  4  Am.  St.  Rep.  834;  In  n 
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Siiuilarly  a  guaranty  made  after  ihe  obligation  guaranteed 
has  been  entered  into  is  invalid  without  new  considoation."* 

A  promise  made,  after  a  sale  or  a  contract  of  service  to 
pay  a  larger  price  than  had  been  originally  agreed  upon,*^ 
a  promise  by  a  lessor,  after  a  lease  has  been  entered  into, 
to  make  repairs,"  or  to  abate  a  portion  of  the  rent,*'  a 
promise  by  a  vendor  to  pay  for  a  deficiency  in  the  acreage  of 
land  sold  as  compared  with  what  it  was  supposed  to  contain,'* 
are  similarly  invalid;  and  generally  the  doctrine  that  past 
consideration  is  no  consideration  is  well  recognised  and  univer- 
sally enforced.**    This  has  been  law  from  a  very  early  day.** 


"  Itehrs  0.  'nmmona,  28  Ind.  App. 
578,  63  N.  E.  481;  King  v.  CasseU,  160 
Ky.  537,  160  S.  W.  682;  Clyne  v. 
Helmeo,  61  N.  J.  L.  368,  39  AU.  767. 
See  also  Avery  v.  Sawyer,  62  Conn.  560. 

"  Goldsborough  t>.  Gable,  140  111. 
269, 29  N.  £.  722, 16  L.  R.  A.  294. 

*' Williams  v.  Hathaway,  19  Pick. 
387;  Smith  n.  Ware,  13  Johns.  257. 
But  see  Spear  D.  Griffith,  86  III.  562. 

"  Hopkins  V.  Logan,  6  M.  4  W.  241; 
ROBCOrIa  v.  Thomas,  3  Q.  B.  234; 
Bobinaon  v.  Iron  R.  Co.,  135  U.  S.  522, 
34  L.  Ed.  276,  10  8.  Ct.  907;  Leverone 
e.  HUdieth,  80  Cal.  139,  22  Poc.  72; 
Martin  v.  StublHOge,  20  III.  App.  381; 
Davidson  v.  King,  61  Ind.  224;  Griffin 
V.  Hoag,  105  la.  400,  75  N.  W.  372; 
Caldwell  v.  Felton  (Ky.),  51 S.  W.  675; 
Stevens  v.  Mayberry,  82  Me.  65,  19 
Atl.  92;  Moore  ».  Elmer,  180  Mass.  15, 
61  N.  E.  269;  Masachuaetts  Mutual 
Life  Ina.  Co.  v.  Green,  185  Maaa.  306, 
70  N.  E.  202;  Widiman  v.  Brown,  83 
Mich.  241,  47  N.  W.  231;  Turle  v.  Sar- 
gent, 63  Minn.  211,  65  N.  W.  349,  56 
Am.  St.  Rep.  475;  Kke  v.  Van  Riper, 
67  N.  J.  L.  290,  30  Atl.  529;  Guillaume 
V.  General  Transportation  Co.,  100 
N.  Y.  491,  3  N.  E.  489;  RandBll  v. 
Simmona,  134  N.  Y.  S.  523;  Roberts  u. 
First  Nat.  Bank,  8  N.  D.  474,  604,  79 


Rohrig,  176  Mich.  407, 142  N.  W.  601; 
Fletcher  v.  Ndson,  6  N.  Dak.  94,  69 
N.  W.  53;  Morehouse  tr.  Comstock,  42 
Wis.  626.  So  a  warranty  which  has 
lapmd  because  of  the  failure  of  the 
bu3rer  to  comply  with  its  terms  cannot 
be  subsequently  renewed  without  new 
consideration.  W(dt«s  v.  Akers,  31 
Ky.L.R«p.259, 101 S-W.  1179.  Itis 
sometimes  said  that  a  warranty  fiyvea. 
before  the  property  in  the  goods  has 
paned  is  binding.  Douglass  v.  Moses, 
80  Iowa,  40,  66  N.  W.  271,  48  Am.  St. 
353;  Bowen  v.  Zaccanti,  (Mo.  App. 
1919),  208  8.  W.  277;  or  it  given  be- 
fore delivei]r  of  the  goods.  Webster  v. 
Hodgkina,  26  N.  H.  128.  But  such 
statements  are  erroneous.  The  ques- 
tion is  whether  the  warranty  was  ^ven 
before  tbe  sdler  was  bound  to  accept 
title  and  deliv^y.  See  17  Mich.  L. 
Rey.  619. 

n  Richardson  v.  Fields,  124  Ala.  635, 
26  So.  981;  Summers  v.  Heard,  66  Ark. 
560,  50  S.  W.  78,  51  8.  W.  1057;  Grob 
V.  Gross,  83  N.  J.  L.  430,  84  Atl.  1064; 
Teele  t>.  Mayer,  173  N.  Y.  App.  D.  689, 
160  N.  Y.  S.  1 16;  In  re  Goddard's  Es- 
tate, 66  Vt.  415,  29  Atl.  634. 

•■  Howard  d.  McNeil,  25  Ky.  L.  Rep. 
1304,  78  S.  W.  142;  Hill  c.  Qranat,  134 
N.  Y.  S.  529. 


*<  Jeremy  v.  Goochman,  Cro.  Elis.  442;  Barker  i 
Docket  V.  Voyel,  2  Cro.  EUs.  885. 


Halifax,  2  Cro.  EUs.  741; 
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In  several  classes  of  cases,  however  aaomalously,  a  past 
consideration  has  been  regarded  formerly  by  the  law  as  sufficient 
consideration,  and  at  the  present  time  in  some  of  these  classes 
at  least,  the  early  law  still  persists.  These  classes  may  be 
stated  as  follows,  though  the  boimdaries  between  the  groups 
are  not  always  distinctly  marked : 

(1)  Promises  to  pay  a  precedent  debt; 

(2)  Plx)miae8  in  consideration  of  some  act  previously  done 
by  the  promisee  at  the  request  of  the  promisor; 

(3)  Promises  where  past  circumstances  create  a  moral 
obligation  on.  the  part  of  the  promisor  to  perfonn  his  promise. 
Under  this  head  may  be  included  cases  of  ratification  and 
adoption  of  promises  previously  made  for  suflScient  considera- 
tion but  invalid  when  made  for  lack,  of  authority  or  capacity. 
These  groups  may  be  separately  considered. 

§  143.  Promises  to  pay  precedent  debts. 

According  to  modem  notions  there  is  almost  always  either 
a  contract  imphed  in  fact  or  an  express  contract  in  any  situsn 
tion  where  the  early  common  law  recognized  the  creation  of 
a  debt;  but  such  was  not  the  doctdne  formerly  held.  Debt 
as  a  remedy  long  antedates  any  recognition  of  simple  contracts, 
and  when  the  action  of  assumpsit  first  arose,  even  though 
I2iere  was  an  express  contemporaneous  promise  to  pay  the 
price  of  goods  or  of  services,  assimipsit  would  not  lie  for  the 
{oice  because  a  debt  had  been  created,  and  the  action  of 
debt  was  r^arded  as  higher  in  its  nature  than  the  action 
on  the  case.    Therefore,  debt  was  the  exclusive  remedy.*' 

N.  W.  993,  1049;  Hna'a  Eatate,  ISO  "  Mayl»^  v.  Kester,  Moore,  711; 

Pk.  346,  24  Ati.  676;  Oourdin  e.  Tren-  Edgcomb   b.    Dee,    Vau^.    SS,    101; 

haim,  25  S.  Car.  362;  Shugart  t>.  Shu-  Ames,  Hist,  of  Aaaumpsit,  2  Harv.  L. 

ffit,  111  Tetin.  179,  76  8.  W.  821.  Rev.  54.    The  same  sort  of  aotion  pre- 

102  Am.  St.  Rep.  777;  M.  T.  Jones  v)uled  till  a  much  later  day  in  t^;ard  to 

Lumber  Co.  d.  ViUegas,  8  Tex.  Civ.  the  actions  (rf  assumpsit  and  covenant. 

App.  069,  28  8.  W.  55S;  Stonebumer  Even  thou^  the  facts  afforded  proof 

».  Motky,  96  Va.  784,  30  8.  E.  364  of  a  promise  for  good  consideration 

Ik  r$  Goddard's  Estate,  66  Vt.  416,  29  upon  which  assumpsit  would  lie,  were 

AtL    634;    Cantens   Packing   Co.   v.  it  not  for  the  fact  that  a  covenant  had 

Lewis  C.  IVou^ton,  Inc.,  90  Wash,  also  been  entered  into,  that  fact  made 

196,  156  Fac.  758;  Bank  of  Commerce  oovenant  the  exclusive  reme^.     Le- 

«.R(M,91Wis.320,64N.W.gg3.  land  v.  Barry,  60  Bl.  348. 
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It  was  not  until  Slade's  Case  **  in  1602,  that  it  was  decided 
that  assumpsit  would  lie  upon  a  contract  which  also  created 
a  debt.  Nevertheless  the  courts  had  allowed,  even  before 
Slade's  Case,  an  action  of  assumpsit  to  be  brought  upon  a 
dmple  contract  debt,  provided  the  defendant  made  an  express 
promise  to  pay  the  debt  subsequent  to  its  creation.  The 
existence  of  the  debt  was  regarded  as  a  sufficient  considera- 
tion to  support  the  promise,  on  which  the  action  was  based.^ 
The  object  of  the  court  in  stretching  the  theory  of  con- 
sideration so  as  to  allow  redress  in  assumpsit  upon  a  promise 
the  only  consideration  of  which  was  past,  was  chiefly  to  permit 
the  plaintiff  to  sue  in  an  action  where  trial  by  jury  was  the 
prescribed  method  of  tiial  instead  of  compelling  him  to  sue 
on  the  antecedent  debt  in  an.  action  where  wager  of  law 
was  allowed  to  the  defendant.™  Also,  in  assumpsit  the  plain- 
tiff was  allowed  a  simpler  method  of  pleading  his  ri^t  to 
recover  a  promised  debt  than  was  permitted  in  the  action  of 
debt.  The  common  coimts  in  indebitatus  assumpdt  seem 
to  have  become  recognized  early  in  the  seventeenth  century." 
At  first,  in  order  to  support  the  action  of  assumpsit  to  recover 
a  debt  it  was  essential  that  the  defendant  should  make  an  ex- 
press promise  to  pay  the  debt,  either  subsequently  to  its  crea- 
tion or,  after  Slade's  Case,  at  the  time  it  was  created.  Later, 
a  step  in  advance  was  taken  by  the  recognition  of  promises 
implied  in  fact,  not  only  for  debts  of  specific  amoimts  but  also 
for  unliquidated  claims,  when  the  elements  of  a  contract  could 
be  found  in  the  acts  of  the  parties  ttou^  not  in  their  words.^* 

«  4  Coke,  92  (b).  Hist,  of  Aaaumpait,  2  Harv.  L.  R.  57. 

"  Sidenh&m  v.  Worlington,  2  Leon.  Aa  to  the  nature  of  trial  by  wtkgN'  of 

224;  Field  v.  Dale,  I  BoUe  Abr.  11,  law  see  Thayer's  Preluninary  Treatise 

pl.8i  Janeonf.  CoUomore,  lRaUe,396;  on  Evidence,  p.  24. 

Hodge  0,  Vftviwr,  1  Rolle,  413;  Bar-  '■  Ames,  Hut.  of  Assumpsit,  2  Harv. 

ton  ti.  Shurley,  1  Rolle  Abr.  16,  pi.  12;  L.  Rev.  57. 

Amen,  Hist,  of  AsmimpBit,  2  Harv,  L.  '*  This  implication  was  first  made  in 

R«v.  G4.    But  a  promise  by  a  husband  favor  of  the  innkeeper  to  allow  him  to 

to  pay  an  antenuptial  debt  of  his  wife  recover  from  the  guests  all  chaises  in- 

was  held  not  sufficiently  supported  by  curred  in  his  entertainment.     Wai^ 

the  liabiUty  imposed  by  law  upon  him  broke  v.  Griffith,  2  Browoi.  255,  a.  c. 

as  husband,  to  be  enforceable.    Drue  v.  Moore,  876.  The  tailor  was  also  allowed 

Thome,  Aleyn,  72;  Mitchinson  i>.  Hew-  similarly  to  sue  on  an  implied  promise, 

son.  7  T.  R.  348,  The  Six  Carpentwa'  Case,  146  (a),  147 

"  Slade's  Case,  4  Coke,  92  (b);  Ames,  (a) ;  and  before  the  middle  of  the  seven- 
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A  still  further  step  was  taken  when  quad-contractual  obliga- 
tions were  enforced  in  the  action  of  indebitatus  assumpsit 
tmder  the  guise  of  promises  implied  in  law.  This  step  was 
taken  by  the  end  of  the  seventeenth  century.^*  At  the  pres- 
ent day  there  seems  no  loiter  any  necessity  for  recognizing 
the  validity  of  a  subsequent  promise  to  pay  a  debt,  unless  the 
Butsequent  promise  is  under  seal  or  is  a  negotiable  instru- 
ment/* Whae  common-law  forms  of  action  still  prevail,  the 
fact  that  there  is  a  simple  contract  debt  justifies  the  creditor 
in  Buii^  for  It  in  asstmipsit.  He  is,  therefore,  amply  pro- 
tected both  as  matter  of  substantive  law  and  matter  of  proced- 
ure, and  this  without  imposing  the  strain  upon  the  doctrine  of 
consideration  of  maintajning  the  exception  to  tiie  general  def- 
inition, involved  in  holding  that  a  subsequent  promise  to  pay 
tbe  debt  creates  a  new  contract;  and  save  as  applied  to  a  few 
exceptional  cases,  such  as  promises  to  pay  debts  barred  by  the 
Statute  of  limitations  or  Bankruptcy,^'  the  old  doctrine  might 
be  conadered  wholly  outgrown  and  be  allowed  to  drop  out  of 
sight.  There  can  be  no  doubt  that  this  result  has  been  reached 
in  England.  Before  the  end  of  the  ISth  century  it  was  held  by 
the  House  of  Lords  that  a  precedent  debt  was  not  sufficient  con- 
tdderation  for  any  promise  other  than  that  which  the  law  would 
imply."    And  so  far  as  concerns  express  promises  which  are 


teenth  century  a  similar  rij^t  vaa  per- 
mitted to  Bay  one  who  had  rendered 
aervioes  without  an  express  promise 
being  made  to  pay  for  them.  Sheppaid, 
Actiens  on  the  Case  (2d  ed.),  60; 
Sheppard,  Faithful  CouneeUor  (2ded.), 
125. 

"  The  earlier  easea  Beem  to  have  been 
fcv  the  enforcement  of  customary  du- 
tiee.  City  of  London  v.  Garry,  3  Lev. 
174,  a.  c.  1  Vent.  298,  3  Keb.  677,  FYee- 
man,  433;  Barber  Surgeons  e.  Pelson, 
2  Lev.  262;  Mayor  d.  Hunt,  2  Lev.  37; 
Duppa  a.  Gerard,  1  Show.  78.  But  see 
Y(n4c  0.  Toun,  6  Mod.  444.  The  rem- 
edy was  extended  to  other  debts  im- 
posed by  law  on  quau-contractual  prin- 
dplee.  Bonneli'.Foulke,2Sid.4;Mar- 
tin  v.  Sitwell,  1  Show.  156,  s.  c.  Holt, 
25;  Holmes  v.  Hall,  6  Mod.  161,  e.  c. 


Holt,  36;  Woodward  0.  Aston,  2  Mod. 
95;  Arris  v.  Stukely,  2  Mod.  260;  Jaoob 
v.  Allen,  1  Salk.  27;  Lamine  v.  Dorrdl, 
2  Ld.  Ray.  1216.  See  further  Amee, 
Hirt.  of  Aaaumpsit,  2  Hftrv.  L.  Rev. 
64-68. 

"  In  such  cases  the  formal  inatru- 
ment  cancels  the  original  debt.  So  far 
as  consideration  is  necessary,  it  is  not 
the  exiatence,  but  the  satisfactioa  of  the 
precedent  debt  which  fumiahes  it.  See 
tupra,  i  108. 

"  See  i7\fra,  ii  157  et  teq. 

n  Rann  v.  Hughes,  7  T.  R.  360,  note 
(a).  It  was  therefore  hdd  that  a  prom- 
ise by  an  administratrix  to  pay  person- 
ally the  debt  of  her  intestate  was  not 
binding.  Lord  Chief  Boron  Skynnv 
delivering  the  opinion  of  the  judges 
Hsid:  "The  being  indebted  ia  of  itself  a 
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mere  repetitions  of  the  obligation  of  the  debt,  though  the 
practice  of  declaring  upon  such  a  promise  or  as  if  there  had 
been  such  a  promise  continued  as  loi^  as  common-law  plead- 
ing in  indebitatus  assumpsit  lasted,'^  nevertheless,  the  promise 
if  made  added  nothing  to  the  oblation  created  by  the  debt 
except  to  start  afresh  the  running  of  tiie  Statute  of  Limita- 
tions; "  and  not  only  there  are  no  modem  precedents  in  special 
assumpsit,  of  a  declaration  based  on  a  new  express  promise 
to  pay  a  precedent  debt,  but  there  is  express  authority  for 
the  statement  that  a  new  promise  creates  no  new  obligation." 
That  the  real  basis  of  the  plaintiff's  r^t  in  indebitatus  assump- 
sit in  modem  times  has  be^  the  debt  and  not  the  alleged 
promise,  whether  that  promise  was  in  fact  real  or  fictitious,  is 
shown  by  the  circumstance  that  though  in  form  the  defendant 
in  the  action  pleaded  non  assumpsit,  in  substance  that  traverse 
put  in  issue  the  existence  of  the  debt.*' 


sufficient  connderation  to  ground  a 
promiBe;  but  the  promlge  must  be  ooeic- 
tenmve  with  the  coDsideration,  unless 
some  particular  consideration  of  fact 
can  be  found  here  to  warrant  the  ex- 
tension of  it  against  the  defendant  in 
het  own  capacity."  80  in  Hopkins  v. 
Logan,  6  M.  A  W.  241,  a  precedent 
debt  was  held  insufficient  to  support  a 
promise  to  pay  the  debt  at  a  fixed  fu- 
ture day. 

"The  declaration  in  intMritalua  a»- 
ntmpai  alleged  a  debt,  and  further 
that  the  defendant  "bang  indebted 
promised  to  pay."  As  this  alleged 
promise  was  said  to  be  implied  by  law 
in  any  case  where  there  was  a  debt, 
such  aa  the  count  described,  it  was  im- 
possible to  tell  from  the  declaration 
whether  on  actual  promise  had  been 
made  or  whether  the  plaintiff  relied 
merely  on  a  promise  implied  by  law; 
and  at  the  trial  the  only  essential 
fact  to  be  proved  was  the  debt.  A 
promise  to  pay  it,  if  made,  was  im- 
material. 

"  See  iVro,  !  160. 

"  In  Deacon  e.  Gridley,  15  C.  B.  295, 
309,  Maule,  J.,  said:  "When  the  Stat- 


ute (of  Limitations]  does  not  come  in 
question,  assuming  that  the  letter  does 
contain  an  acknowledgment,  or  even 
a  promise,  it  amounts  to  no  more  than 
this, — that  a  man,  being  liable  to  pay 
a  debt,  promises  to  pay  it.  Such  a 
promise,  which  leaves  the  l^al  ri^ts 
of  the  parties  just  where  they  were, 
creates  no  new  cause  of  action."  In 
Leake  on  Contracts  (Sth  ed.),  444,  the 
author  says:  "A  prtimise  to  perform  an 
existing  obligation,  without  some  new 
consideration  to  support  it,  is  a  volun- 
tary promise,  which,  unless  made  under 
seal,  does  not  create  any  new  obligsi- 
tion."  In  a  case  not  of  debt  but  of  a 
contractual  obligation  of  another  sort 
the  Supreme  Court  of  Maine  held  that 
a  contract  to  marry,  though  evidenced 
by  promises  at  different  times,  is  but  a 
single  contract,  and  a  breach  thereof 
is  but  one  breach  of  one  contract. 
Gannong  v.  Henderson,  112  Me.  3S3, 
92  A.  322. 

"  Langdell,  Summ.  Contracts,  %  95. 
The  danger  of  maintaining  the  old  mode 
of  reasoning  is  that  it  furnishes  an  ap- 
parent basis  for  conclusions  at  variance 
with  both  ancient  and   modern  law. 
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§  144.  Promises  in  consideratioii  of  an  act  previously  done 
at  the  request  of  the  promisor. 
It  was  natural  that  the  early  courts  should  be  even  more 
dedrous  of  affording  a  remedy  in  assumpsit  for  cases  now 
covered  by  promises  impUed  in  fact  tiian  in  cases  where  the 
plaintiff  could  maintain  an  action  of  debt,  for  in  the  former 
class  of  cases  the  plaintiff  had  no  remedy  at  all  until  the  action 
of  asstmipsit  was  permitted.  Debt  would  not  lie  since  the 
claim  was  unliquidated,"  and  pronuses  impUed  in  fact  were 
not  recognized.  In  allowing  assumpsit  on  a  subsequent 
pnanise  not  unnaturally  the  courts  did  not  con£ne  the  remedy 
to  cases  where  a  guid  pro  guo  had  been  given,  sufficient  to 
create  a  debt  if  a  definite  price  had  been  agreed  upon,  but 
also  allowed  the  remedy  where  any  consideration  had  been 
given  at  the  request  of  the  defendant  which  would  have 
supported  a  promise  had  the  promise  been  ^ven  contempora- 
neously with  the  consideration.  In  both  classes  of  cases  tiiere 
is  the  same  reason,  in  justice,  for  allowing  reHef,  and  in  both 
classes  at  the  present  day  the  plaintiff  can  unquestionably - 
recover  on  the  theory  of  a  promise  implied  in  fact.  Relief 
was  granted  if  a  subsequent  express  promise  was  made  in 
such  cases  before  the  end  of  the  sixteenth  century.**     The 


Thus  in  Webster  v.  LeCompte,  74  Md. 
3«e,  257,  22  AU.  232,  ia  a  dictum  un- 
neoesBaiy  for  the  deciaion,  the  (xiurt 
taya  that  if  a  debtor's  own  debt  is  suf* 
ficient  consideration  (or  a  piomiae  to 
pay  it,  another  person's  debt  must  be 
eqiuUy  good,  and  that  therefore  a 
gratuitous  promise  to  pay  the  debt  of 
anotber  which  has  been  discharged  by 
bankruptcy  proceedings  is  binding. 

"See  supra,  i  II, 

■>  In  Hunt  t>.  Bate,  Dyer,  272  [1668], 
the  plaintiff  who  had  become  surety  for 
the  defendant's  servant  was  promised 
indcsnuity  by  the  defendant  and  the 
court  arrested  judgment  because  "the 
master  did  never  make  request  to  the 
idaintifT  for  his  aerrant  to  do  so  much, 
but  he  did  it  out  of  his  own  head." 
In  Sidemhun  v.  Worhngton,  2  Leon.  224 
1U8S1,  the  plaintiff  declared  that  at  the 


defendant's  request  he  became  surety 
snd  was  ob%ed  to  pay,  sfter  which 
the  defendant  promised  the  plaintifiF 
to  repay  him  and  judgment  was  given 
for  tiie  plaintiff.  Rhodes,  J.,  said: 
"If  one  serve  me  for  a  year,  and  hath 
nothing  for  his  service,  and  afterwards, 
at  the  end  of  the  year,  I  promise  him 
20  I.  for  his  good  and  faithful  service 
ended,  he  may  have  and  maintain  an 
action  upon  the  case  upon  the  same 
promise,  for  it  is  made  upon  a  good  con- 
sideration; but  if  a  servant  hath  wages 
given  him,  and  his  master  ex  ofrundanM 
doth  promise  him  10  I.  more  after  his 
service  ended,  he  shall  not  maintain 
an  action  for  that  10  I.  upon  the  said 
promise;  for  there  is  not  any  new  cause 
or  oonsideratiou  preceding  the  prom- 
ise; which  diffwence  was  agreed  by  all 
the  justices."    See  also  Rigip  t>.  Bull- 


(ibvGoOt^lc 


324  WILUBTON  ON  CONTBACTS  §  145 

actioa  was  on  the  promifie,  which  wae  aaid  to  be  supported 
by  the  previous  act  of  the  pkuntiff  requested  by  the  defendant. 
In  order  to  reconcile  these  decisions  with  the  accepted  theray 
of  consideration,  the  courts  by  a  fictitious  doctrine  of  relation 
Sfud  either  that  the  consideration  continued  until  the  promise 
or  that  the  promise  related  back  to  the  consideration."  With 
the  recognition  of  promises  implied  in  fact,  the  necessity  of  re- 
sorting to  such  a  fiction  ceased.  Though  it  is  still  occasionally 
stated  as  representii^  the  English  law,'*  this  is  only  to  explain 
certain  anomalous  cases  d  revival  of  past  liability.  That  a 
subsequent  promise  to  do  anything  beyond  what  the  law  would 
imply  is  ineffectual  except  in  those  cases  seems  clear.  Indeed 
in  the  nineteenth  century  it  was  squarely  held  that  a  con- 
sideration fxunished  at  request  would  not  support  a  subsequent 
«q)ress  promise,  which  went  beyond  those  boundaries."  The 
value  of  a  subsequent  express  promise  in  the  modem  English 
law  has  been  thus  expressed:  "Probably  at  the  present  day, 
such  service  on  such  request  would  have  raised  a  promise 
by  implication  to  pay  what  it  was  worth;  and  the  subsequent 
pronuse  of  a  sum  certain  would  have  been  evidence  for  the 
juiy  to  fix  tiie  amount."  "^  But  if  the  amount  subsequently 
promised  were  so  extravagant  as  to  appear  to  be  based  on 
affection  rather  than  on  an  estimate  of  the  value  of  the  service, 
the  evidence  might  be  of  little  worth." 

§  14S.  Some  jurisdictions  in  the  United  States  deny  validity 
to  a  promise  in  consideration  of  an  act  previously 
requested. 

In  the  United  States  some  jurisdictions,  following  the  mod- 

ingham,   Cro.    Elii.    715;    Bosdea  v.  cedent  sale,  the  defendant  made  a  nib- 

Thimte,   Yelv.  40;   Field  v.   Dale,   1  eequeat  warranty,  but  was  not  allowed 

Rolle'a  Ab.  11,  pi  S;  Townsend  i>.  Hunt,  to  recover.    See  also  Kaye  v.  Dutton, 

Cro.  Car.  408;  Oliveraon  v.  Wood,  3  7  M.  &  G.  807;  Hopkins  t>.  Logan,  S 

Lev.   366;   lAmpleigh   v.    Brathwait,  M.  &  W.  241;  Harria  d.  Garter,  3  £.  ft 

Hob.  105.  B.  659.    But  see  the  Irish  case  of  Brad- 

**  See  Langddl,  Siimm.  of  Contracts,  ford  c.  Roulaton,  8  Irish.  C.  L.  468. 

{  92;  Stuht  V.  Sweeey,  48  Neb.  767,  67  "  Erie,  C.  J.,  Kennedy  o.  Broun,  13 

N.  W.  748.  C.  B.  (N.  8.)  677,  740.    See  also  Stew- 

M£.0.,  in  Evans  e.Heathcote,  [1918]  art  v.  Csaey,  [1892!  1  Ch.  104,  115; 

1  K.  B.  418,  436.  Wald's  Pollock  Cont.    (3d  ed.)  20a 

*•  RoMwrla  c.  Thomas,  3  Q.  B.  234.  "  See  Qmrk  v.  Bank  of  Commerce 

In  this  case,  in  considemtioa  of  a  pre-  244  Fed.  682,  157  C.  C.  A.  13a 
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em  English  law,  have  reached  the  same  coucltmons,  "Where 
a  l^al  oblation  exists,"  it  has  been  said,  "a  cumulative 
promise  to  perfonn  it,  unlees  upon  new  consideration,  is  a 
nullity."  "  And,  similarly  it  has  been  held  that  an  express 
promise  by  a  city  to  pay  for  land  for  the  value  of  which  the 
city  could  have  been  made  liable  only  under  statutory  proceed- 
ings, could  not  be  enforced."  A  promise  also  to  pay  for  services 
previously  rendered  at  the  promisor's  request,  but  where  no 
enforceable  implied  obligation  arose  at  Uie  time  of  the  request 
and  of  the  rendition  of  the  services,  because  a  statute  required 
the  transaction  to  be  in  writii^  as  a  condition  d  its  va- 
lidity, has  been  held  without  consideration  and  unenforce- 
able.*°  Courts  which  hold  that  an  express  promise  based  on  a 
past  conaderation  can  be  enforced  only  where  the  scope  of  the 
promise  is  no  greater  than  that  of  such  a  promise  as  would 
have  heea.  implied  in  fact  at  the  time  the  consideration  was 
furnished,  in  effect  also  deny  validity  to  the  subsequent  promise 
for  most  purposes,'^  since  the  existence  and  extent  of  the 
promise  implied  in  fact  contemporaneously  with  the  giving  of 
consideration  is  made  the  conclxisive  test  and  limit  of  the  plain- 
tiff's right.  In  no  State  has  it  been  more  clearly  laid  down 
than  in  Massachusetts,  that  a  promise  cannot  be  enforced 
without  contemporaneoiis  consideration  merely  because  of  a 
previously  existing  obligation,  or  because  of  services  rendered 

■aeaverw.  Lenhart,  182 Pa.  286,37  "Stout  v.  Humphrey,  69  N.  J.  L. 

AtL  811,  dting  Wimer  o.  Worth  Town-  436,  5S  Atl.  281 ;  Kent  f.  Pbenix  Art 

^p,  IM  Pa.  317.    So  in  Valentine  v.  Metal  Co.,  69  N.  J.  L.  532,  55  AU.  256. 

Bdl,  66  Vt.  280,  283,  29  Atl.  261,  it  is  "  This  result  is  reached  in  Connects 

Kiid:  "It  amounts  to  no  more  than  icut  in  Bailey  if.  BuHsing,  29  Conn.  1,  5. 

tllis,  that  being  liable  she  promised  ta  In  speaking  of  a  declaiation  ailing 

pay.    Such  a  promise  without  more,  a  promise  to  pay  on  request  a  previous 

is  null,  and  aSords  no  ground  of  ao-  liability,  the  court  in  approving  the 

tion."     Whae,   however,   a  debtor's  declaration  said  of  the  olk^ed  prom- 

Ixll  or  note  is  given  in  satisfaction  of  ise  t«  pay  upon  request,  "that  is  the 

ui  antecedent  debt,  the  bill  or  note  only  promise  which  the  law  would  im- 

would  everywhere  be  held  supported  ply  from  such  a  liability,  or  which  if 

by  a  sufficient  consideration.     Neg.  eitpress,  it  would  uphold  in  conaiderar 

bwL  I«w,  Sec.  25,  infra,  $  1146;  Pow-  tion  of  it;  it  being  weU  settled  that  an 

eO  r.  McCord,  121  111.  330, 12  N.  E.  262.  execut«d  consideration  will  not  support 

See  alao  gupm,  i  124,  and  ir^ra,  1 1922.  any  other  promise  than  that  which  the 

"%nitht>.  Tripp,  14  R.  I.  112.    See  law  implies,  namely,  to  pay  upon  ro- 

■ba  Brule  County  tr.  King,  11  S.  Dak.  quest."    See  also  Murtha  ■>.  Donohoo, 

294,  77  N.  W.  107.  149  Wis.  481,  136  N.  W.  168. 
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at  request;"  though,  of  course,  it  is  law  in  Massachiisetts, 
as  elsewhere,''  that  a  subsequent  promise  g^ven  and  accepted 
in  satisfaction  of  a  previous  unliquidated  liability  arising 
from  an  implied  obligation  to  pay  for  requested  services, 
is  supported  by  sufficient  consideration;  but  an  agreement 
to  receive  the  new  promise  in  satisfaction  must  be  proved 
as  matter  of  fact.'*  It  is  also  law  everywhwe  that  a  pay- 
ment made  or  act  done  on  behalf  of  a  person  witiiout  his 
authority,  may  subsequently  be  ratified  by  him  and  he  will 
thereby  become  liable.'* 

§  146.  Other  jurisdictioiis  in  the  United  States  allow  validly 
to  a  promise  in  consideration  of  an  act  previously 
requested. 

Probably  more  jurisdictions  in  the  United  States  have 
followed  the  early  English  authorities  which  hold  a  promise 
enforceable  if  supported  by  past  consideration  rendered  at 
the  promisor's  request  than  have  denied  it.  A  certain  ambiguity 
lurks  in  the  word  request;  so  far  as  the  natural  English  meami^ 
of  the  word  is  concerned,  it  may  mean  request  as  a  favor  as 
well  as  request  as  a  matter  of  business  in  return  for  com- 
pensation.'* Most  jurisdictions  do  indeed  deny  validity 
to  a  promise  made  in  consideration  of  past  services,"  or  pay- 

Murdock  V.  Murdock,  7  Cal.  611, 


*■  Moore  v.  Elmer,  ISO  Mass.  16,  SI 
N.E.269.  See  also  Massacbusetts  Mu- 
tunl  Ufe  Ins.  Co.  v.  Green,  185  Mmb. 
306,  70  N.  E.  2D2;  Con&nt  d.  Erans, 
203  Mass.  34,  88  N.  £.  438. 

"  Clemens  v.  Mayor,  etc.,  of  Balti- 
more, 16  Md.  208. 

"  In  Moore  v.  Elmer,  180  Mass.  15, 
17,  61  N.  E.  25g,  it  is  said:  "It  may  be 
added  that  even  if  Ebner  was  under  a. 
previous  liability  to  the  plaintiff,  it  is 
not  allied  that  the  agreement  sued 
upon  was  received  in  satisfaction  of  it, 
either  ftbeolut«ly  or  conditionally,  and 
this  again  cannot  be  implied  in  favor 
of  the  plaintiff's  bill." 

**  See  MaBsacbusetta  Mutual  life 
Ins.  Co.  i>.  Green,  185  Mass.  306,  308, 
70  N.  E.  203,  also  infm,  i  278. 

*■  See  tupra,  £  112. 


513;  BaUey  ■>.  Bussing,  29  Conn.  1,  5; 
WfJker  B.  Brawn,  104  Ga.  367,  30  S.  E. 
867;  Allen  v.  Bryson,  67  la.  501,  25 
N.  W.  820,  56  Am.  Sep.  358;  Goocb 
B.  Gooch,  178  la.  902,  160  N.  W.  433; 
Viley  V.  Pettit,  96  Ky.  576,  29  S.  W. 
438;  Graf  v.  Graf,  150  Ky.  226,  150 
8.  W.  68;  Sanderson  v.  Brown,  57  Ma. 
308;  Moore  v.  Mmer,  180  Man.  16, 
61  N.  E.  259;  Osgood  v.  Conway,  67 
N.  H.  100,  36  AU.  606;  Gardner  v. 
Schooley,  25  N.  J.  Eq.  150;  Sharp  t>. 
Hoopcs,  74  N.  J.  L.  191,  64  Atl.  989; 
Streval  p.  Jon«  Estate,  106  N.  Y.  App. 
Diy.  334,  94  N.  Y.  S.  627;  Blanshan 
V.  Ruaaell,  32  N.  Y.  App.  Div.  103,  52 
N.  Y.  S.  963,  affd.  161  N.  Y.  629,  55 
N.  E.  10S3;  Stonebumer  v.  Motley,  96 
Va.  7S4,  30  S.  £.  364. 
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ments**  intended  to  be  gratuitous  when  rendered  or  made.  But 
ev^i  on  so  plain  a  matter  as  this,  a  few  courts  under  the  fiction 
o£  an  implied  request  where  a  benefit  has  been  given,  or  under 
the  doctrine  of  moral  consideration,  have  forced  such  promises 
to  pay  for  a  past  consideration  though  it  was  intended  at  the 
time  when  it  was  given  to  be  gratuitous."  Where,  however, 
services  are  rendered  because  requested  as  a  matter  of  business 
and  where  consequently  there  ia  a  contemporaneous  promise 
implied  in  fact  to  pay  for  them,  the  weight  of  authority  in 
the  United  States  supports  the  vahdity  of  a  subsequent  promise 
defining  the  extent  of  the  promisor's  undertaking.* 


S  147.  Promises  in  consldieration  of  moral  obligation. 

About  the  middle  of  the  ei^teenth  century  the  term  moral 
obligation  as  a  kind  of  past  consideration  giving  vahdity  to 
a  subsequent  promise  to  fulfil  the  obligation  gained  cmrency. 
This  seems  to  have  been  due  to  the  influence  of  Lord  Mans- 
field.   He  was  trained  in  the  doctrines  of  the  Civil  Law  and 


«•  Mush  p.  Chown,  104  la.  556,  73 
H.  W.  1046;  Be&ty  v.  Carr,  109  la.  183, 
80  N.  W.  326. 

"Wilson  V.  Edmonds,  24  N.  H.  617 
(but  Bee  Osgood  b.  Conwnr,  67  N.  H. 
100,  36  AU.  608) ;  Hicks  v.  Burhana,  10 
Johns.  243;  Oatfield  d.  Waring,  14 
Johns.  188;  Nixon  v.  Jenkins,  I  Hilton, 
318  (but  see  Streral  tr.  Jonee  Estate, 
106  N.  Y.  App.  Div.  334,  S4  N.  Y.  S. 
627;  Landis  v.  Royer,  59  Pa.  95; 
Sutch'B  Estate,  201  P».  305,  50  Atl. 
M3;  Olsec  v.  Hagan,  102  Wash.  321, 
172  Pac.  1173.  There  is  more  reason 
in  justice  for  enforcing  a  aubeequent 
promiee  to  repay  money  paid  under  a 
misbike,  for  then  there  is  at  least  no 
intent  to  make  a  ^ft.  Such  recovery 
ms  allowed  in  Packard  u.  Tisdale,  50 
Me.  376,  377. 

1  Lonsdale  v.  Brown,  4  Wash.  C.  C. 
148,  150;  Friedman  v.  Siittle,  10  Arii. 
67, 85  Pao.  728,  9  L.  R.  A.  (N.  S.)  933; 
Vioe^d  V.  Feder,  169  111.  App.  480; 
Walker  o.  Irwin,  9i  la.  448,  62  N.  W. 
7SS;  Daily  ■>■  Minnick,  117  la.  663,  91 


N.  W.  913,  60  L.  R.  A.  840;  Mont- 
gomery f.  Downey,  116  la.  632,  88 
N.  W.  810;  Viley  v.  Pettit,  96  Ky.  576, 
678,  29  S.  W.  438;  Pool  e.  Homer,  64 
Md.  131, 20  AU.  1036;  Stuht  v.  Sweesy, 
48  Neb.  767,  67  N.  W.  748;  Wilson  v. 
Edmonds,  24  N.  H.  517;  Yarwood  v. 
Truata  &  Guarantee  Co.,  94  N.  Y.  App. 
Div.  47, 87  N.  Y.  S.  947;  In  re  Todd,  47 
N.  Y.  Misc.  35,  95  N.  Y,  S.  211;  Sutch's 
Estate,  201  Pa.  305,  50  Atl.  943;  Edson 
V.  Poppe,  24  S.  D.  466,  124  N.  W.  441, 
26  L.  R.  A.  (N.  S.)  534;  Boothe  v. 
FitKpatrick,  36  Vt.  681;  Seymour  v. 
Marlboro,  40  Vt.  171;  Spencer  v.  Pot- 
ter's Estate,  85  Vt.  1,  80  Atl.  821; 
Silverthom  v.  Wylie,  96  Wis.  69,  71 
N.  W.  107;  Raipe  v.  GorreU,  105  Wis. 
636,  81  N.  W.  1009  (<f.  Murtha  v. 
Donohoo,  149  Wis.  481,  136  N.  W. 
158}.  In  HaTmaa  v.  Harman'a  E^t., 
167  la.  106,  149  N.  W.  72,  the  promise 
was  enforced  though  all  liability  for  the 
services  for  which  the  premise  was 
made  had  already  been  discharged. 
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undoubtedly  disliked  the  common-law  doctrine  of  consid'- 
a-ation.'  The  theory  of  moTEil  consideration  was  applied  in 
various  cases  during  Lord  Mansfield's  life,  ano  shori^Iy  after 
his  death,  as  in  case  of  a  promise  by  overseers  of  the  poor  to 
pay  for  e:q)enses  inciured  in  curing  a  pauper,*  a  promise 
by  an  executor,  havii^  assets  sufficient  for  the  purpose,  to 
pay  a  pecimiary  legacy;  *  a  promise  to  pay  the  l^al  portion 
of  a  usurious  debt; '  a  promise  by  a  widow  to  indemnify  a 
surety  who  had  become  such  at  her  request  during  her  coverture 
when  she  was  incapable  of  contracting.'  But  about  the  b^jn- 
nii^  of  the  nineteenth  centiuy  a  disposition  became  evident  to 
restrict  the  doctrine  of  moral  consideration,^  and  in  1840,  the 
Queen's  Bench  expressed  its  dissent  from  the  doctrine  *  and 
adopted  as  an  accurate  statement  of  the  law  the  summary  made 
in  the  reporter's  note  to  an  earher  decision:'  "an  Gxpresa 
promise  .  .  .  can  only  revive  a  precedent  good  consideration, 
which  might  have  been  enforced  at  law  through  the  medium  of 
an  implied  promise,  had  it  not  been  suspended  by  some  positive 
rule  of  law ;  but  can  give  no  original  right  of  action  if  the  obliga- 
tion on  which  it  is  founded  never  could  have  been  enforced  at 


'  This  dialike  appeats  not  Bunply  in 
his  attempted  extensioa  of  the  com- 
mon-l&w  doctrine  by  the  introduction 
of  an  antecedent  moral  obligation  as 
a  substitute  for  technical  oonsiders- 
tion,  but  also  by  his  ruUng  in  PiUans 
V.  Van  Mierop,  3  Buir.  *  1663.  See 
aupra,  { 107. 

>  Wataon  v.  Turner,  Buller's  N.  P. 
129.  Cf.  Warren  tr.  Weaver,  78  N.  H. 
108,  97  Atl.  748. 

*  Atkins  V.  Hill,  Cowp.  284;  Hawkes 
It.  Sounden,  Cowp.  289. 

*Bamea  v.  Hedley,  2  Taunt.  184. 

*  Lee  0.  Muggeridge,  5  Taunt.  *  36. 
'  In  Littlefield  t>.  Shee,  2  B.  &  Ad. 

811,  the  action  was  brought  against 
a  widow  for  provisions  furnished 
her  personally  during  her  coverture, 
but  while  her  husband  was  abroad. 
The  court  denied  recovery,  and  Lord 
Tenterdrai  said:  "I  must  also  observe 
that  the  doctriDe  that  a  moral  obliga- 
tion ie  a  sufficient  consideration  for  a 


subeeqtient  promise  is  one  which  should 
be  received  with  some  limitation."  See 
also  Meyer  c  Hawortb,  8  A.  A  E.  467; 
Mitchinson  v.  Hewaon,  7  T.  R.  3 

'Eastwood  c.  Keayon,  11  A.  & 
438,  450,  The  court  said:  "The  en- 
forcement of  such  promises  by  law, 
however  plausibly  reconciled  by  the 
deeite  to  effect  all  conscientious  en- 
gagements, might  be  attended  with  mis- 
chievous consequencea  to  society,  one 
of  which  would  be  the  frequent  pref- 
erence of  voluntary  undertakings  to 
claims  for  just  debts.  Suits  would 
thereby  be  multiplied,  and  voluntary 
undertakings  would  also  be  multiplied, 
to  the  prejudice  of  real  creditors.  The 
temptations  of  eitecutora  would  be 
much  increased  by  the  prevalence  of 
such  a  doctrine,  and  the  faithful  dis- 
charge of  their  duty  be  rendered  more 
difficult." 

•  Wenn^  ir.  Adney,  3  B.  A  P.  247, 
249.    The  note  was  published  in  1804. 
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law,  l^ough  not  barred  by  aiQ^  1^^  maxim  or  statute  pro- 
virion."  At  the  present  day  there  can  be  no  doubt  that  the  doc- 
trine of  moral  consideration  is  wholly  discredited  in  En^and," 
though  in  England,  as  in  the  United  States,  certain  exceptional 
cases  hereafter  referred  to,  such  as  a  ratification  of  an  infant's 
obligation,  and  promises  to  pay  debts  barred  by  the  Statute 
of  Limitations  or  bankruptcy  still  impose  liability." 

§  148.  A  previons  moial  obligation  is  generally  held  an  m- 
sufScient  consideration  in  the  United  States. 

The  law  in  most  of  the  United  States,  as  in  England,  has 
rejected  the  principle  of  moral  consideration,  even  though 
some  exceptional  cases  of  liability  on  promises  made  without 
present  consideration  may  still  exist  as  in  the  case  of  promises 
to  pay  debts  barred  by  the  Statute  of  limitations,  or  by  a 
discha:^  in  bankruptcy.  Such  cases  are  now  rested  on  o^er 
grounds  and  moral  consideration  as  such  is  held  insufficient 
to  support  a  promise."  There  can  be  no  question  that  in 
most  States  a  plaintiff  would  invite  disaster  iS  he  endeavored 
to  support  an  action  on  a  promise  on  the  theory  that  the 
promise  was  supported  by  moral  consideration  without  more. 
And  that  this  result  is  desirable  seems  equally  clear.  How- 
ever much  one  may  wish  to  extend  the  number  of  promises 
which  are  enforceable  by  law,  it  is  essential  that  the  classes 

>*  In  Leake  on  Coutr&ata  (6th  ed.),  318;  Ealdn  v.    Fenton,    15  Ind.   59: 

443,  the  author  gaye:  "A  doctrine  foi^  Schuellv.  Nell,  17  Ind.  29,  79  Am.  Dec. 

merly  prevailed  that  an  express  prom-  453;  Wilis  v.  Ross,  77  Ind.  1;  Famham 

ise  mored  by  a  previoualy  existing  v.  O'Brien,  22  Me.  475;  Milk  v.  Wy- 

moial  obligation  fumiahed  su£Bcieat  man,  3  E^ck.  207;  Valentine  v.  Foet«r, 

consideration tocreateavalid contract,  1  Met.  520;  Hendricks  if.  Robinson,  56 

But  it  is  obvious  that  a  promise  moved  Miag.  694,  31  Am.  R^.  382;  Ehle  tr. 

by  a  sense  of  moral  obligation  only  is  Judson,  24  Wend.  *  97;  Thomson  v. 

simply  voluntary;  and  it  is  now  settled,  Thomson,  76  N.  Y.  App.  Div.  178,  78 

in  accordance  with  the  general  rule,  N.  Y.  S.  389;  Fanons  b.  Teller,  188 

that  no   vaUd  contract   ariaee  from  N.  Y.  318,  SO  N.  E.  030;  McGuire  u. 

it."  Hughea,  207  N.  Y.  516,  101  N.  E.  460, 

»'8«e  iTifra,  H  151,  el  Mq.  46  L.  R.  A.  (N,  S.)  677;  Sternbergh  v. 

"Morris  V.  Norton,  75  Fed.  912,  Provost,  13  Barb.  365;  Nine  c  Starr,  8 

21  C.  C.  A.  553;  Kenan  u.  Holloway,  Ore.  49;  Shepardo.  Rhodes,  7R.  1.470, 

16  Ala.  53,  50  Am.  Dec.  162;  Cook  v.  84  Am.  Dec.  673;  Davis  v.  Anderson, 

Bradky,  7  Conn.  57, 18  Am.  Dec.  79;  99  Va.  620, 39  S.  £.  688.  And  see  oases 

«nch  D.  Green,  225  III.  304,  80  N.  E.  dted  infra,  {  166. 
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of  promises  which  are  so  enforceable  shall  be  clearly  defined. 
The  teat  of  moral  consideration  must  vary  with  the  opinion 
of  every  individual.  Indeed,  as  has  been  said,  since  there 
is  a  moral  obligation  to  perform  every  promise,  it  would  seem 
that  if  morality  was  to  be  the  guide,  every  promise  would  be 
enforced  and  if  the  existence  of  a  past  moral  obligation  is  to 
be  the  test,  every  promise  which  repeats  or  restates  a  prior 
gratuitous  promise  would  be  binding.  So  it  is  held  that  a 
promise  to  pay  a  woman  on  account  of  cohabitation  which 
has  ceased,"  even  though  the  defendant  had  seduced  the 
plaintiff;  "  a  promise  to  pay  for  board  or  support  previously 
furnished  a  needy  relative  to  whom  \he  promisor  morally 
but  not  legally  owes  a  duty  of  support;  **  or  to  pay  the  debts 
of  a  father,**  or  husbuid;  "  or  to  make  a  payment  desired  by 
the  deceased  previous  owner  of  property  inherited  by  the 
promisor;  '^  or  to  indemnify  one  who  has  in  fact  suffered  an 
injury  though  not  a  legal  wrong  from  the  promisor;  "  or  to 
increase  the  compensation  or  contractual  benefit  to  which  the 


Wallis,  4  B.  A  Aid. 
650;  Jennings  v.  Brown,  9  M.  A  W.  496, 
501;  Beftiunont  v.  Reeve,  S  Q.  B.  483; 
WaUace  D.  Rappelye,  103  III.  229,  219. 
But  Huch  a  promise  (unlike  a  promise 

conaidraation  of  continuing  cohab- 
itation) is  not  iUegol  end,  therefore, 

a  juriadictioD  where  seals  still  have 
their  same  effect  as  at  conunon  law, 
a  bond  given  in  consideration  of  a  co- 
habitation which  has  ceoaed  is  en- 
forceable. Turner  v.  Vaughan,  2  Wils. 
339;  Annandale  v.  Hams,  2  P.  Wms. 
432.     See  infra,  i  1745. 

>'  Beaumont  v.  Reeve,  8  Q.  B.  4S3. 

"  Mortimore  v.  Wright,  6  M.  A  W. 
482;  Cook  V.  Bi^ley,  7  Conn.  57,  18 
Am.  Dec.  79;  Wi{xi>"  f-  Koiier,  6  Ind. 
252;  Dawaon  c.  Dawson,  12  la.  612; 
Mercer  v.  Mercer,  87  Ky.  30,  7  S.  W. 
401;  Freeman  v.  Dodge,  98  Me.  531,  57 
Ati.  884,  66  L.  R.  A.  395;  EUicott  v. 
Peterson's  Ex'cra,  4  Md.  476,  493; 
Miller  v.  Wyman,  3  Pick.  207;  Dodge 
V.  Adama,  19  Pick.  429;  Kelley  v. 
Davie,  49  N.  H.  187,  0  Am.  Rep.  499; 


Robinson,  38  N.  J.  L.  383, 

20  Am.  Rep.  399;  Chiloott  v.  'nimble, 
13  Barb.  502;  Valentine  n.  Bell,  66 
Vt.  280,  29  Atl.  251;  Davis  tr.  Ando^ 
son,  99  Va.  620,  39  8.  K  588.  See  also 
Nine  e.  Starr,  8  Or^.  49;  Sbugart  o. 
Shugart,  HI  Tenn.  179,  102  Am.  St. 
Rep.  777. 

■•McHven  v.  Sloan,  66  Ga.  208; 
Schrceder  v.  Fink,  60  Md.  436;  Par- 
ker II.  Carter,  i  Munf .  273,  6  Am.  Dec 
513. 

"  Royer  v.  Kelly,  174  Cal.  70,  161 
Pac.  1148;  Stevens  v.  Maybeny,  82 
Me.  65,  19  Atl.  92. 

"SchneU  v.  Nell,  17  Ind.  29,  79 
Am.  Dec.  453;  Gay  v.  Botts,  13  Bush, 
299;  Murphy's  Eat.,  11  Phila.  2. 

"  As  from  advice  in  n^ard  to  invest- 
ment— Morris  v.  Norton,  76  Fed.  912, 

21  C.  C.  A.  553;  Johnson  e.  JohosoQ,  3 
Hawks,  556;  Martin's  £^tate,  131  Pa. 
638,  18  AU.  987.  See  also  Tucker  v. 
Haughton,  9  Cush.  350;  Hawley  n.  Far* 
rar,  1  Vt.  420. 
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promiaee  has  become  entitled  beyond  that  fixed  by  law,^  ia 
invalid.  Under  the  same  heading  belong  all  cases  of  promises 
to  pay  for  a  benefit  roidered  in  the  past  without  a  request  by 
Qie  promisor.  Even  though  such  benefits  were  not  intended 
when  rmtdered  to  be  gratuitous  the  better  authority  denies 
recovery.*'  Decisions  denying  recovay  on  promises  to  pay 
for  improvemrait  to  the  defendant's  real  estate  rest  on  the 
same  principle;  *•  as  do  those  denying  recovery  on  a  promise 
to  repay  tiie  plaintiff  money  paid  in  dischai^jing  a  debt  of  the 
defendant." 


S  149.  b  a  few  states  the  doctrine  of  moral  obllgatioii  is  still 
recognized. 
Though  the  doctrine  of  moral  obligation  is  generally  dis- 
credited, it  still  survives  in  a  few  States.  In  Georgia  the 
Code  '*  provides  that  a  "strong  moral  obligation"  is  sufficient 
consideration  to  support  a  promise.''     In  Illinois,^  Maiy- 


■  Steele  v.  Syracuse  Univeraity,  174 
N.  Y.  App.  D.  41,  180  N.  V.  S.  39; 
and  Bee  cases  dted  tupra,  i  142. 

"  Pourtales  Gotgier  v.  Morris,  7 
C.  B.  (N.  S.)  588;  WulS  v.  Lindsay,  8 
Aril.  168,  71 1^.  963  (promise  to  pay 
for  serricee  rendered  by  a  real  estate 
bndter);  Dearborn  ■>.  Bowman,  3  Met. 
155  (iHomise  by  election  candidate  to 
pay  for  aerrioea) ;  Chamberlain  D.  Whit- 
fonj,  102  Mass.  448;  Sharp  v.  Hoopee, 
74  N.  J.  L.  lei,  64  Atl.  989  (promises 
to  pay  for  services  rendered  by  a  real 
ertate  broker);  Fulton  p.  Vamey,  117 
N.  Y.  App.  Div.  572,  102  N.  Y.  8.  608 
(fi  imnniae  to  pay  money  on  account  of 
a  reoommendation  for  certain  employ- 
ment made  by  the  defendant).       ' 

"Duncan  c.  Hall,  9  Ala.  128;  Mc- 
Fkiiandir.  Mathis,  10  Ark.  560;  Caraon 
f.  Clark,  2  lU.  113,  25  Am.  Dec.  79; 
Carr  i>.  AUikd,  5  Blackf.  63;  Weldi  v. 
Bryan,  28  Mo.  30;  Frear  v.  Harden- 
bo^  5  Johns.  272,  4  Am.  Dec.  356; 
Majoiy  B.  Sbubert,  82  N.  Y.  App.  Div. 
633,  81  N.  Y.  8.  703;  Bailey  e.  Rutjna, 
89  N.  C.  517;  Critchei'  p.  Watson,  146 


N.  C.  ISO,  69  S.  E.  644,  18  L.  R.  A. 
(N.S.)270,125Am.St.Iifip.570.  But 
see  cases  cited  v^ra,  J  ISO  od  Jin. 

"Massachusetts  Mut.  L.  I.  Co.  e. 
Gr«en,  185  Mass.  306,  70  N.  E.  202; 
lliomBOn  p.  Thomaon,  76  N.  Y,  App. 
Div.  178, 78  N.  Y.  8. 389. 

"  Sec.  2,741. 

■•  See  McElven  p.  Sloan,  56  Ga.  20S, 
209;  Gray  D.  Hamil,  82  Gft.  376, 10  8.  E. 
205,  6  L.  R.  A.  72;  Brown  v.  Lathan, 
92  Ga.  280, 18  S.  E.  til.  llie  Geor^ 
court,  however,  in  its  latest  iwo- 
nouncemeata  on  the  aubject  aeema 
inclined  to  restrict  rather  than  to  en- 
large the  doctrine.  In  Davis  p.  Mo> 
gan,  107  Ga.  6M,  43  S.  E.  732, 61  L.  R. 
A.  148,  97  Am.  St.  R«p.  171,  the 
court  held  a  moral  obligation  suffi- 
cient only  where  there  was  "some  ante* 
cedent  legal  oUigation  or  present  equi- 
table duty." 

"  Spear  v.  Griffith,  86  HI.  5^;  Law- 
rence p.  OglcBby,  178  m.  122,  52  N.  E. 
945.  But  see  Thompson  p.  Minnich, 
227  111.  430,  81  N.  E.  336;  Hobba  p. 
Greifenhagen,  91  lU.  App.  400. 
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land,"  Michigan,**  and  especially  in  Pennsylvania  *•  the  doc- 
trine still  perwsts  to  a  limited  extent.** 

§  160.  Promises  to  rectify  mistakes,  or  previous  illegal  trans- 
actions. 

In  every  jurisdiction  whether  or  not  it  professes  to  accept 
the  doctrine  of  moral  consid^^tion,  there  are  certain  promises 
which  are  enforceable  without  present  consideration,  however 
difficult  it  may  be  to  e^qplain  the  reason  for  their  enforcement. 
In  some  jurisdictions  promises  of  this  sort  are  more  numerous 
than  in  others  but  in  every  jurisdiction  there  are  some  promises 
of  this  sort.  These  cases  will  now  be  separately  considered, 
and  first  may  be  mentioned,  promises  intended  to  rectify  a 
previous  mistake  or  ill^^ty.  A  promise  to  rebate  to  a 
judgment  debtor  so  much  of  a  judgment  as  is  based  on  a 
plain  error,  for  the  correction  of  which  no  legal  remedy 
remains  open,  has  been  enforced  in  several  jurisdictions." 
Such  decisions  can  be  supported  only  on  the  ground  of  moral 
consideration.  And  in  a  number  of  cases  it  is  held  that  where 
a  benefit  of  pecuniary  value  is  furnished  with  no  intention 
to  make  a  gift,  though  with  no  previous  request,  a  subsequent 
promise  by  one  who  receives  the  ben^t  may  be  enforced.** 

x  Pool  ■>.  Homer,  64  Md.  131,  20  Kurfea,  12  Ky.  L.  Rep.  893;  Taylor  v. 
Atl.  1036;  Robinson  v.  Hurst,  78  Md. 
59,  26  Atl.  956,  20  L.  R.  A.  761,  44 
Am.  St.  Rep.  266.  But  see  Lini  c 
Schuck,  106  Md.  220,  67  Atl.  286.  124 
Am.  St.  Rep.  481,  11  L,  R.  A.  (N.  S.) 
789;  LyeU  v.  Walbach,  113  Md.  574, 
77  All.  nil,  33  L.  R.  A.  (N.  S.)  741. 

"  Edwards  v.  Nelson,  51  Mich.  121, 
16  N.  W.  261. 

■•Hemphill  V.  McClimana,  24  Pa. 
367;  Landis  v.  Raycr,  69  Pa.  95;  Steb- 
bins  V.  Crawford  County,  92  Pa.  289, 
37  Am.  Rep.  687;  Holden  v.  Banes,  140 
Pa.  63,  21  Atl.  239;  Anderson  v.  Beet, 
176  Fa.  498,  35  Atl.  194;  Sutch's  Es- 
tate, 201  Pa.  305,  50  Atl.  943.  See  an 
article  on  Moral  Conuderatioii  in 
Pennsylvania  by  3.  P.  McKeehan, 
9  The  Forum,  page  1. 

"  See  also  Montgomery  o.  Downey, 
116  la.  632,  88  N.  W.  810;  Weihing  v. 


Hotchkiss,  81  N.  ¥.  App.  Div.  470, 
80  N.  Y.  S.  1042,  affd.  179  N.  Y.  54^ 
71  N.  E.  1140;  Ferguson  u.  Harris,  39 
S.  Car.  323,  17  S.  E.  782,  39  Am.  St. 
Rep.  731;  Willoughby  v.  Willoughby. 
70  S.  Car.  516,  50  S.  E.  208;  Stat«  r. 
Butler,  11  Lea,  418  (cp.  Shugart  ■>. 
Shugart,  111  Tenn.  179,  76  8.  W,  821); 
Muir  V.  Kane,  55  Waah.  131,  104  Pac. 
163,  20  L.  R.  A.  (N.  S.)  519;  Olsen  d. 
Hagan,  102  Wash.  321,  172  Pac.  1173; 
De  Voin  t..  De  Voin,  76  Wia.  66,  44 
N.  W.  839. 

■■TurUngton  t>.  Slaughter,  54  Ala. 
195;  Doyle  c.  Reilly,  18  la.  108,  85 
Am,  Dec.  582;  Cameron  v.  Fowler,  5 
Hill,  306,  309.  See  also  Stebbina  f. 
Crawford  County,  92  Pa.  289,  37  Am. 
Rep.  687. 

»  Drake  v.  Bell,  26  N.  Y.  Misc.  237, 
55  N.  Y.  8.  945;  (tf.  a.  c.  46  N.  Y. 
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Da  some  cases  also  new  promises  to  pay  an  obligation  morally 
owing  but  unenforceable  because  of  the  illegality  of  the  trans- 
action out  of  which  the  moral  obligation  arose,  have  been  en- 
forced. This  doctrine  has  been  applied  especially  in  regMii 
to  Sunday  contracts,  and  usurious  contracts.  Such  cases  de- 
mand first,  an  inquiry  whether  pubUc  policy  permits  enforce- 
ment of  the  new  promise  and,  second,  whether  lack  of  con- 
sideration forbids  recovery  even  though  public  policy  permits 
it.  The  distinction  between  a  transaction  which  is  malum  pro~ 
hibihim  and  one  which  is  malum  m  se  is  not  much  favored 
by  modem  authorities,  but  it  is  obvious  that  no  new  promise 
arising  out  of  a  seriously  criminal  transaction  could  be  en- 
forced." It  b  because  usurious  contracts  and  contracts 
made  on  Sunday  do  not  seem  to  many  courts  morally  offensive, 
that  subsequent  promises  to  perform  them  have  not  been  held 
against  public  policy;  and  in  a  number  of  jurisdictions  it  has 
been  held  that  by  a  new  promise  or  by  ratification  the  obligation 
of  a  contract  made  on  Sunday  can  be  made  enforceable  or 
a  new  contract  created,"  In  some  of  the  jurisdictions  which 
thus  enforce  the  new  obligation  arising  on  a  secular  day  subse- 
quent to  the  Sunday  on  which  the  contract  was  made,  it  ia 
ess^tial  that  there  shall  be  an  express  new  promise;  ratifica- 


App.  Div.  276,  61  N.  Y.  S.  667,  a 
promise  to  p&y  &  mechanic  for  repain 
made  by  mistake  on  the  defendant's 
house);  Glenn  c  Savage,  14  Oreg.  567, 
677,  13  Pac.  442;  Edson  o.  Poppe,  24 
8.  Dak.  466, 124  N.  W.  441,  26  L.  R.  A. 
(N.  S.)  534  (a  promiBe  to  pay  a  tenant 
for  driving  a  well);  Booth  f.  Mtxpat^ 
rick,  36  Vt.  681  (promise  to  pay  for 
keeping  a  bull).  See  abo  Viley  0.  Pet^ 
tit,  96  Ky.  676,  29  S.  W.  438;  Oakes  w. 
Cuahing,  24  Me.  S13;  Silverthorn  v. 
Wylie,  96  ITis.  69,  71  N.  W.  107, 
and  cases  cited  nipra,  \  146.  But  see 
amlra  cases  rupro,  \  145,  ad  fin. 

"See  inSra,  {{1630,  1764,  1768. 
Id  JanKH  V.  Haven,  186  Fed.  692,  107 
C.  C.  A.  640,  the  oourt  refused  to  en- 
force a  promise  to  pay  losses  growing 
out  of  wagering  contracts  in  cotton. 

**  UeKLnney  p.  Demby,  44  Ark.  74; 


OiT  t>.  Kenwortby,  143  Iowa,  6,  121 
N.  W.  639,  136  Am.  St.  lUip.  728; 
Campbell  v.  Young,  9  Bush,  240; 
Gwimiv.Simea,.ei  Mo.  335;  Wilson  u. 
Milligan,  75  Mo.  41;  Reeves  v.  Butcher, 
31  N.  J.  L.  224;  Brewster  v.  Baota,  66 
N.  J.  L.  367,  49  Atl.  718;  Telfer  o.  Um- 
bert,  79  N.  J.  L.  29B,  75  Atl.  779; 
Rosenblum  v.  Schachner,  84  N.  J.  L. 
625,  87  Atl.  99;  St.  Louis,  etc.,  R.  Co. 
i>'  Swearingen,  31  Okla.  785,  123  Pac. 
1122;  Smith  0.  Case,  2  Ore.  190;  Cook 
V.  Forker,  193  Pa.  461,  44  Atl.  560,  74 
Am.  St.  Ilep-  699;  Sayleaii.  Wellman,  10 
R.  I.  465;  Flynn  v.  Columbus  Club,  21 
R.  I.  634,  45  Atl.  551 ;  Goss  v.  Whitney, 
27  Vt.  272;  Corey  v.  Boynton,  82  Vt. 
257,  72  Atl.  987;  Melohoir  i>.  McCarty, 
31  VTis.  262, 11  Am.  Rep.  605;  Williams 
0.  Lane,  87  Wis.  152,  168,  58  N.  W.  77; 
Ainsworth  v.  Williams,  111  Ww.  17, 
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tion  by  conduct  bek^  regarded  aa  insufficient."  In  others 
of  the  juiisdictions  in  question,  any  subsequent  recc^iition 
of  the  illegal  Sunday  contracts  amounts  to  a  ratification  or 
adoption  which  wUl  render  the  contract  enforceable.**  It 
would  seem,  however  leniently  a  Sunday  contract  may  be 
regarded,  that  if  it  is  forbidden  by  law  no  ratification  is  possible 
which  relates  back  to  the  original  transaction  and  makes  it 
valid  as  of  tiiat  time.  To  permit  such  a  doctrine  is  to  disre- 
gard tite  statute  which  prohibits  Sunday  contracts.  But  as 
to  the  creation  of  contracts  on  a  subsequent  secular  day, 
it  should  be  of  no  importance  whether  the  renewal  of  a 
transaction  entered  into  on  Simday  is  called  an  adoption  of 
the  old  contract,  or  the  creation  of  an  independent  new  one. 
Under  either  mode  of  expression  the  transaction  dates  from 
the  secular  day  and  not  from  Sunday.  The  distinction  between 
an  express  new  promise  and  conduct  indicating  an  intention 
to  adopt  the  Sunday  contract  also  seems  unimportant.  A 
promise  impfied  in  fact  should  in  any  case  be  as  good  as  an 
express  promise  if  the  facta  actually  show  an  intent  to  be 
bound.  The  difficulty  with  enforcing  either  an  express  promise 
or  one  implied  in  fact  is  with  regard  to  consideration  if  the 
facts  do  not  show  that  there  was  sufficient  consideration  at 
the  time  of  the  adoption,  or  new  promise.  If  the  agreement 
was  bilaterjd,  and  remains  at  the  later  secular  day  at  least 
partly  executory  on  each  side,  a  fresh  indication  of  assent 
by  both  parties  will  suffice  unless  the  promise  on  one  side  or 
the  other  fails  to  fulfil  the  requirements  for  consideration  in 
a  bilateral  contract."  If  the  promise  to  be  adopted  is  imilateral 
a  consideration  given  on  Sunday  is  insufficient.  When  there  is 
no  new  consideration  it  is  only  on  the  ground  of  moral  consid- 
eration that  the  transaction  can  be  regarded  as  binding.  For 
these  reasons  most  jurisdictions  which  are  opposed  to  the 
doctrine  of  moral  consideration  deny  effect  to  a  new  promise 

86  N.   W.  651.     See  ii^ra,   H  1707,  Decker,  51  Wis.  46,  8  N.  W.  26,  37 

1708.  Am.  Rep.  808;  Willianw  v.  I*ne,  87 

"  Heller  v.  Crawford,  37  Ind.  279;  Wis.  152,  158,  58  N.  W.  77. 

Beeves  v.  Butcher,  31  N.  J.  L.  224;  "  See  csacs  cited  tupra,  n.  34,  other 

Riddle  v.  Keller,  61  N.  J.  Eq.  513,  48  than  those  cited  supra,  n.  35. 

Atl.  818;  Roeenbluni  v.  Schachner,  84  "See  supra,  {{  103  et  atq. 
N.  J.  L.  625,  87  Atl.  99;  Troewcrt  v. 
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in  any  form,  express  or  implied,  to  carry  out  the  Sunday  con- 
tract imless  circumstances  are  such  as  to  show  a  new  con- 
sideration.'' For  reasons  somewhat  similar  to  those  influencing 
decisions  allowing  the  adoption  of  Sunday  contracts,  new 
promisee  to  pay  so  much  of  an  usurious  indebtedness  as  is  not 
tainted  with  usury,  have  been  held  enforceable;  even  though 
apart  from  a  new  promise  no  liabihty  would  have  existed.** 

§  ISl.  Satificatitm  by  an  adult  of  a  contract  made  during 
infancy. 

It  is  everywhere  the  rule  of  the  common  law  that  a  promise 
by  an  adult  to  fulfil  an  obligation  entered  into  during  infancy 
makes  the  obHgati<m  binding,  or  (as  perhaps  the  matter  should 
more  accurately  be  stated)  deprives  him  of  his  privil^;e  to 
avoid  the  transaction.^  In  England,  l^  Lord  Tenterden's 
Act '"  the  ratification  of  the  infant  in  ord^  to  be  binding  was 
required  to  be  in  writing.  This  statute  has  been  copied  in 
several  American  States.**    By  a  later  English  statute'*'  all 


■*  See  further  as  to  Sunday  oontracta, 
infra,  H  1700  et  leq. 

"Barnes  v.  He<Uey,  2  Taunt.  184; 
Flight  p.  Reed,  1  H.  ft  C.  703;  Garvin 
c  linton,  62  Ark.  370,  36  8.  W.  430, 
37  S.  W.  669;  KUboum  v.  Bradley,  3 
Day,  356,  3  Am.  Dec.  273;  Houaer  v. 
Planten'  Bank,  67  Ga.  06;  Sanford  u. 
Kuiu,  9  Idaho,  29,  71  Pac.  612;  Kaas- 
ing  V.  Ordway,  100  Iowa,  611, 69  N,  W. 
1013;  Vermeule  ».  Vermeule,  96  Me. 
138,  49  AtL  608;  Peters  Shoe  Co.  b. 
Arnold,  82  Mo.  App.  1 ;  Early  v.  Mahon, 
19  Johns.  147, 10  Am.  Bee.  204;  Ham- 
mond V.  Hopping,  13  Wend.  606; 
Sheldon  e.  Eaxtun,  91  N.  Y.  124,  and 
see  cases  cited  infra,  i  1683.  Cf.  Ana- 
tin  v.  Burgees,  30  Wis.  186. 

N  Edmond's  Case,  3  Leon.  164,  b.  c. 
Godb.  138;  Keane  o.  Boycott,  2  H.  Bt. 
Sll;  Allen  f.  Allen,  2  Dr.  A  W.  307; 
Edwards  p.  Carter,  [1893]  A.  C.  360; 
In  re  Huntenbeq;,  153  Fed.  768; 
Walker  t>.  Arkansas  Nat.  Bank,  266 
Fed.  1,  6  (C.  C.  A.);  Flemer  o.  Dick- 
eraon,  72  Ala.  318;  Vaughan  v.  Parr,  20 
Ark.  eOO;  WaU  v.  Mince,  130  Cal.  27, 


62  Pac.  386;  Fetrow  t>.  WisHoan,  40 
Ind.  148;  Ward  o.  Warf,  143  Ky.  91, 
136  S.  W.  137;  Monumental  Bldg. 
Assoc.  No.  2  t>.  Herman,  33  Md.  128; 
Owen  v.  Long,  112  Mass.  403;  Ed- 
munds f.  Mister,  68  Miss.  766;  Hi^- 
ley  r.  Barron,  49  Mo.  103;  New  Hamp- 
shire Mut,  F.  Ins.  Co.  V.  Noyes,  32 
N.  H.  345;  Hamer  v.  Dipple,  31  Oh. 
St.  72,  27  Am.  Rep.  496;  State  v.  Sat- 
terwbite,  20  S.  0.  536;  Means  v.  Rob- 
inaon,  7  Tex.  502;  Person  v.  Chase,  37 
Vt.  647,  88  Am.  Dec.  630;  Stokes  c 
Brown,  3  Pinn.  311.  See  also  infra, 
{239. 

"  9  George  IV,  Ch.  14,  {  5  (1828). 

u  Arkansas,  Kentucky,  Maine,  Mis- 
msaippi,  Miasouri,  New  Jersey,  South 
Carolina,  Virginia,  and  West  A^rgioia. 
See  Stem  v.  Freeman,  4  Meto.  (Ky.) 
309;  Lamkin  v.  LeDoux,  101  Me.  581, 
04  Atl.  1048. 

«  The  Infant's  Relief  Act  of  1874. 
See  FeUows  v.  Wood,  69  L.  T.  (N.  S.) 
613;  Nottin^kam  Btdg.  Soe.  v.  Thurs- 
ton, [19031  A.  C.  0. 
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contracts  for  the  repayment  of  money  lent  or  for  goods  sold 
other  than  necessaries,  and  all  accounts  stated  with  Infants 
were  made  absolutely  void  and  incapable  of  ratification.** 
So  drastic  a  statute  as  this,  has  not  been  enacted  in  any  of 
the  United  States. 

§  ISS.  What  amounts  to  ratification. 

What  action  on  the  part  of  the  former  infant  is  requisite 
to  deprive  him  of  his  privilege  or  is  sufficient  permanently 
to  avoid  his  contract  is  elsewhere  considered.*'  It  is  enough 
here  to  observe  that  whatever  be  the  nature  of  the  infant's  privi- 
lege— whether  merely  to  disaffirm  what  would  otherwise  be 
good,  or  to  validate  what  would  otherwise  be  bad — a  new 
promise  made  after  he  reaches  maturity,  though  made  with- 
out consideration,  deprives  him  of  that  privilege.  Nor  is 
this  a  case  merely  of  election,**  for  a  new  promise  may  im- 
pose liabiUty  upon  the  former  infant  though  the  considera- 
tion for  his  obligation  has  been  wholly  enjoyed  *"'  so  that  his 
acceptance  of  liability  or  surrender  of  a  defence  gives  no  cor- 
relative right.  Nor  is  it  properly  speaking  waiver,*^  since  its 
vahdity  is  not  dependent  on  action  by  the  promisee  in  reliance 
on  the  promise. 

§  163.  Admission  of  liability  or  part  payment  are  insufficient 
to  tenninate  Uie  right  to  avoid  an  obligation  for 
infancy. 

Such  admission  or  part  payment  of  a  debt  as  is  generally 
held  sufficient  to  avoid  the  bar  of  the  Statute  of  Limitationa 
ou^t  more  clearly  to  determine  the  right  of  an  infant  to 
avoid  an  obligation,  since  it  is  only  the  continuance  of  the 
ori^nal  obligation,  not  the  creation  of  a  new  one,  which  the 
plaintiff  seeks  to  show.  But  the  weight  of  authority  is  other- 
wise,*" though  many  of  the  decisions  are  early  ones,  made  at 

**  Contracts  of  an  infant  not  within  <*  See  infra,  SS  234,  239. 

the  prohibited  daases  and  which  aside  "  See  infra,  {  683. 

from  statute  were  good  unless  avoided  ""  See  ti^ro,  f  154. 

and  therefore  required  no  formal  rati-  "  See  ift/Va,  {  689. 

fication,  still  have  their  common-law  "Thnipp   v.    Fielder,    2   Eap.   628; 

force   in   England.      See   Edwards   v.  Keudrir.k  v.   Neisz,   17  Goto.  506,  30 

Carter,  [18931  A.C.360;  Viditse.O'Ha-  Pac.  245;  Catlin  v.  Haddox,  49  Conn, 

gan,  [1900]  2  Ch.  87.  492,  44  Am.  Rep.  249;  Ford  v.  Phillips, 
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a  time  when  the  legal  nature  of  an  infant's  contract  had  not 
yet  been  clearly  formulated.  If  there  are  eiurounding  cir- 
cumstances which,  taken  in  connection  with  the  payment, 
justify  the  inference  of  a  promise  imphed  in  fact  to  pay  tiie 
whole,  it  ia  probable  that  the  original  liability  would  be  held 
to  have  been  ratified.*" 

$  164.  Ratiflcati<m  of  an  infant's  contract  may  be  conditional 
or  partial. 

A  ratification  may  be  conditional  and,  if  so,  on  the  happen- 
ing of  the  condition,  but  not  before,  a  liability  will  arise." 
It  is  also  possible  to  ratify  part  of  a  unilateral  liability  incurred 
in  infancy  without  ratif3Tng  the  whole  obligation;  *'  but  where 
a  contract  involves  mutual  obhgations,  the  former  infant 
cannot  by  partial  ratification  bind  the  other  party  to  accept 
partial  performance  in  return  for  all  or  part  of  the  performance 


1  Pick.  202;  Whitoey  b.  Dutch,  14 
MisB.  457;  Baker  a.  Keuiett,  54  Mo. 
82;  H&le  v.  Gemsh,  8  N.  H.  374;  Roh- 
boDB  f.  EatOD,  10  N.  H.  661;  Goodsell 
c.  MyOB,  3  Wend.  479;  Internationtd 
Text  Book  Co.  t>.  Connelly,  205  N.  Y. 
188,  9»  N.  E.  722,  42  L,  R.  A.  (N.  S.) 
1115;  Hurely  v.  Mu^aritz,  3  F&.  St. 
428;  Rapid  Transit  Land  Co.  v.  Sauford 
(Tex.  Qv.  App.),  24  S.  W.  587;  Hatch 
r.  Batch's  Estate,  60  Vt.  160,  13  Atl. 
791.  See  also  Healy  v.  Kellogg,  145 
N.  Y.  8.  943. 

•See  American  Mortgage  Co.  o, 
Wright,  101  Ala.  658,  14  So.  399;  PhU- 
pot  e.  Sandwich  Mfg.  Co.,  18  Neb.  54, 
24  N.  W.  428;  Parsone  v.  Teller,  HI 
N.  Y.  App.  Div.  637,  97  N.  Y.  Supp. 
SOS  (but  see  the  reversal  of  this  de- 
dsioa,  on  changed  findings  of  fact  in 
188  N.  Y.  318,  80  N.  E.  930) ;  Little  v. 
Duncan,  9  Rich.  (8.  0.}  55, 64  Am.  Dec. 
760-  By  statute  in  Missouri  a  part 
payment  is  an  effective  ratification.  See 
imfra,  {  239,  ^ao  Kicrner  v.  Wilkinson, 
96  Mo.  App.  510,  70  8.  W.  509;  Snyder 
V.  Gerieke,  101  Mo.  App.  647,  74  3.  W. 
377.  Whoe  a  payment  was  made  after 
b^  maiority  by  am  infant,  but  it  ap- 


peared  to  be  made  as  a  matter  of 
bounty,  not  in  pursuance  of  att  obliga- 
tion, it  was  rightJy  held  no  ratification 
in  Parsons  i>.  Teller,  188  N.  ¥.  318,  80 
N.  E.  930. 

"Kendrick  u.  Nwaa,  17  Colo.  506, 
30  Pac.  245;  Procter  v.  Sears,  4  Allen, 
95;  Thompson  v.  Lay,  4  Pick.  48,  16 
Am.  Dec.  325.  See  also  Miuook  v. 
Shortiidge,  21  Mich.  304;  Peacock  v. 
Binder,  57  N.  J.  L.  374,  31  Atl.  215; 
Everson  e.  Carpent«r,  17  Wraid.  419; 
Chandler  v.  Glover,  32  Pa.  509; 
Bobo  c.  Hansdl,  2  Bailey  (S.  C), 
114. 

"  Edgerly  o.  ffliaw,  28  N.  H.  614,  57 
Am.  Dec.  349.  The  court  said  further: 
"A  new  promise  may  be  qualified  in 
various  ways.  It  way  bind  the  prom- 
isor to  pay  the  debt  at  a  different  time 
or  place  from  tboee  originally  stipu- 
lated. It  may  be  a  promise  to  pay,  not 
in  money,  but  in  specific  articles,  or  in 
personal  services,  Hiese  cases  cannot 
be  distinguished,  in  principle,  from  that 
last  stated.  They  are  new  contracts, 
not  ratifications  of  the  old  ones."  See 
also  Tolar  v.  Marion  County  Lumbw 
Co.,  93  S.  Car.  274,  76  S.  E.  545. 
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which  the  latter  undertook  to  give.'*  A  promise  or  admission 
of  liability  made  by  the  former  infant  to  a  third  person  creates 
no  liabiUty.*' 

§  1S6.  Ratiflcatlon  of  a  contract  made  daring  insani^. 

The  ^ect  of  a  lunatic's  bargain  is  the  subject  of  considera- 
ble difference  of  judicial  opinion,  and  this  question  has  been 
elsewhere  considered;'*  but  in  all  jurisdictions  except  the 
few  which  may  hold  the  contract  of  an  insane  person  absolutely 
void,  a  subsequent  promise  made  after  the  lunatic  has  become 
sane  is  an  effective  ratification.*' 

§  166.  Promise  by  a  widow  to  perfonn  aa  agreement  made 
during  coverture. 

At  common  law  a  married  woman  could  not  bind  herself 
by  contract."  Any  attempt  to  do  so  was  absolutely  void 
of  legal  effect.  It  was  held,  however,  in  England  while  the 
doctrine  of  moral  consideration  was  still  accepted  that  a  new 
promise  by  the  married  woman,  after  the  death  of  her  husband, 
to  perform  an  agreement  which  she  entered  into  during  cover- 
ture was  binding.'^  At  the  present  day  it  might  seem  that 
this  question  had  become  unimportant  on  account  of  the 
remoW  of  the  disabihty  of  nuuried  woman  to  contract,  but 
it  is  still  law  in  many  jurisdictions  that  married  women  can- 
not enter  into  certain  contracts,  especially  that  they  cannot 
bind  theinselves  as  sureties  for  their  husbands.""  Tlierefore, 
the  question  of  the  effect  of  a  new  promise  after  discoverture 
still  arises.  In  a  few  jurisdictions  it  is  held  that  a  subsequent 
promise  of  the  married  woman  is  bindii^ ;  "  but  the  great  weight 

•iBiedmnan  v.  O'Cooner,  117  HL  Hill,  120;  Chaadler  c.  Gtorer,  32  Pft. 

493,  7  N.  £.  463,  67  Am.  Rep.  876;  609. 
Lowiy  f.  Drnke,  1  Dana,  46;  State  v.  "Se^ii^ra,  S{240e(aeg. 

New  Orleans,  105  La.  768,  30  So.  97;  "See  infra,  i 253. 

RobinsoQ  V.  Berry,  93  Me.  320,  45  AU.  ••  See  infra.  $  266. 

34;  Philpot  V.  Saadwich  Mfg.  Co.,  IS  •>  Lee  ii.  Mugg^dge,  5  Taunt.  36 

Neb.  54,  24  N.  W.  428;  Pecantro  v.  [1813]. 
Pecararo,  84  N.  Y.  8.  681;  Morrill  v.  "  See  infra,  i  26fl. 

Aden,  19  Vt.  606.  "  Walker  v.  Arkanaaa   Nat.  Bank, 

"  Mayer  v.  McLure,  36  Miw.  389,  266  Fed.  1  (C.  C.  A,);  Lafitte  e.  De- 

72  Am.  Dec.  190;  Bigelow  d.  Gmnnia,  2  logny,  33  La.  Ann.  6 
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of  authority  denies  validity  to  such  a  pronuBe.*'  If,  however, 
the  oi^inal  agreement  bound  the  married  woman's  separate 
estate  in  equity,  a  sulnequeat  promise  by  h^  after  discovertuie 
is  held  enforceable  at  law  by  many  courts,  most  if  not  all 
of  which  would  hold  the  later  promise  ineffectual  had  the 
original  ^reement  been  void."  Hie  correctness  of  this 
distinction  must  depend  upon  the  general  question,  previously 
discussed,**  of  the  validity  of  a  preexistiag  obligation  to  support 
a  new  promise. 


§  167.  Promise  by  a  discharged  sure^. 

In  some  jurisdictions  notice  of  acceptance  of  a  guaranty  is 
required.**  In  such  jurisdictions,  if  notice  is  not  ^ven,  the 
guarantor,  nevertheless,  becomes  liable,  if  he  promises,  in  spite 
aS  failure  to  give  him  notice,  to  fulfil  his  guaranty.**    So  a 


We^  47  La.  Ann.  1012;  17  So.  488; 
WilBCoi  V.  Burr,  26  Wcttd.  *  386;  Qould- 
ing  c.  Davidson,  26  N.  Y.  604;  Hemp- 
hill c.  McClinuuu,  24  Pa.  367;  Leonard 
tr.  Duffin,  94  Pa.  218;  Brooks  v.  Mer- 
chants' Nat.  Bank,  125  Pa.  394,  17 
AtJ.  418;  Holden  *.  Banea,  140  Pa.  63, 
21  AU.  239;  Rathfoa  v.  Locher,  21fi 
Pa.  571,  64  Atl.  790. 

••  Wataon  r.  Dunlap,  2  Oanoh  C.  C. 
14;  EmJI  b.  King,  03  Ala.  47(^  9  So. 
£34;  Thompeon  c.  Hudgina,  116  Ala. 
93, 22  So.  632;  Horton  v.  HiU,  138  Ala. 
625,  36  So.  465;  Waten  v.  Bean,  16 
Ga.  358;  Howard  ■>.  Simpkina,  70  Ga. 
322;  Tbompaon  n.  Minnich,  227  lU. 
43(^  81  N.  E.  336;  Maher  e.  Martin,  43 
Ind.  314;  Putnam  p.  TennyHtn,  SO 
Ind.  466;  Long  t>.  Brown,  66  Ind.  160; 
Aootin  V.  Davia,  128  Ind.  472,  36  N.  E. 
890,  12  L.  R.  A.  120;  HoUowaya  As- 
Bigne  P.  Rudy,  22  Ey.  L.  Rep.  1406, 
60  S.  W.  Rep.  650,  53  L.  a  A.  353; 
Gilbert  v.  Brown,  29  Ky.  L.  Rep.  1248, 
97  S.  W.  40;  LyeU  t>,  Walbaoh,  113  Md. 
574,  77  Atl.  1111,  33  L.  R.  A.  (N.  S.) 
741;  Forterfield  e.  Butler,  47  Min.  166, 
12  Am.  Bep.  329;  Muaick  v.  Dodson,  76 
Uo.  624,  43  Am.  Rep.  780;  Btagg  b. 
Inaol,  86  Mo.  An>.  838;  Kent  v.  Rand, 


64  N.  H.  46,  6  AU.  760;  Condon  a. 
Barr,  49  N.  J.  L.  63,  6  AtL  914;  Long 
c.  Rankin,  108  N.  C.  333, 12  S.  E.  987; 
Wilcox  t>.  Arnold,  110  N.  C.  708,  21 
8.  E.  434;  Hayward  v.  Barker,  62  Vt. 
429,  36  Am.  Rep.  762;  Valentine  e. 
Bdl,  66  Vt.  280,  29  Atl.  261;  Dixie  t>. 
Worthy,  11  U.  C.  Q.  B.  328.  See  alao 
Parker  n.  Cowan,  1  Beiak.  618.  Still 
more  clearly  a  [vomiae  t^  a  widow  to 
p^  a  debt  of  tm  deoeaaed  husband  is 
unenforceable.  Royer  v.  Kelly,  174 
Cal.  70,  161  Pao.  1148. 

•■  Doss  ■>.  Pettvaon,  83  Ala.  253,  2 
Bo.  544;  Viaer  v.  Bertrand,  14  Ark.  267; 
Craft  e.  Rolland,  37  Conn.  491i  Cle- 
land  V.  Low,  32  Ga.  458;  Condon  p. 
BaiT,  49  N.  J.  L.  53,  6  Atl.  614;  Fdton 
V.  Reid,  7  Jones  L.  2Q9;  Long  ■>.  Ran- 
kin, 106  N.  C.  333,  12  S.  E.  9S7;  Wil- 
cox V.  Arnold,  116  N,  C.  708,  21  8.  E. 
434;  Hubbard  v.  Bugbee,  55  Vt.  606, 
46  Am.  Rep.  637,  58  Vt.  172,  2  AtL 
694;  ShBTwin  v.  Sanders,  69  Vt.  tOli, 
9  Atl.  239,  69  Am.  Rep.  760. 

"  Supra,  i  143. 

"See  anpra,  {69. 

••  Gamage  ■>.  Hutchins,  23  Me.  606; 
Sgnoumey  v.  Wetherell,  6  Met.  563; 
Aahfoid  V.  Rolwuon,  8  Ind.  L.  114. 
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surety  who  has  been  discharged  by  an  f^reement  made  betweoi 
the  principal  debtor  and  the  creditor  to  give  time  to  tiie 
principal  debtor,  will  revive  his  own  liabiUty  if  he  makes  a 
new  promise  to  perform  his  obligation  with  knowledge  of  the 
creditor's  agreement  with  the  principal  debtor.'*  Similarly 
the  promise  of  a  party  secondarily  liable  on  a  bill  or  note  to 
pay  the  same  in  spite  of  havii^  been  discharged  by  lack  of 
diligence  on  the  part  of  the  holder  in  making  presentment 
to  a  party  primarily  liable,  or  in  giving  notice  of  his  default, 
operates  in  the  same  way  as  if  presentment  and  notice  had 
been  originally  waived.**    And  it  has  been  held  that  such  a 


"Stevens  v.  Lynch,  12  East.  38; 
Mayhew  v.  Criclcett,  2  Swsnston,  185, 
192  (per  Eldon);  Smith  v.  Winter,  4 
M.  &  W.  454;  Ellis  t.  Bibb,  2  Stew. 
(Ala.)  63,  70;  First  Natl.  Bank  v.  Whi(^ 
man,  66  lU.  331;  Williams  v.  Boyd,  75 
Ind.  286;  Matchett  v.  Winona  Assem- 
bly,  186 Ind.  128, 113 N. E.  l;Crutcher 
r.  Tnbu,  5  Dana,  80;  Young  v.  New 
Fanners'  Bank's Tnu^,  102Ky.  267, 
43  S.  W.  473;  Bishop  v.  Eaton,  161 
Man.  496,  37  N.  E.  665,  42  Am.  St. 
Rep.  437;  Porter  v.  Hodenpuyl,  9  Mich. 
11;  Hooper  v.  Pike,  70  Minn.  84,  72 
N.  W.  829,  68  Am.  Rep.  St.  512;  Mer- 
limack  Bank  v.  Brown,  12  N.  H.  320; 
Rochester  Bank  v.  ChicJc,  64  N.  H.  410, 
13  AU.  872;  Bramble  v.  Ward,  40  Oh. 
St.  267;  Dey  v.  Martin,  78  Va.  1 ;  P«i- 
sons  p.  Harrold,  46  W.  Va.  122,  32 
S.  E.  1002;  Fay  tp.  Tower,  68  Wis.  286, 
16N.  W.  668.  But  see  wntra,  Walters 
e.  Swallow,  6  Whart.  446.  And  in 
Cruse  V.  Gau  (Tes.  Civ,  App.),  193 
S.  W.  405,  the  court  held  that  liability 
could  not  be  revived  unlas  the  credi- 
tor acted  on  the  surety's  promise  and 
that,  therefore,  a  letter  of  the  surety 
mailed  but  never  received  could  have 
no  (fleet. 

*  Uniform  Neg.  Inst.  Law,  See.  109, 
infra,  i  1186;  Rogers  v.  Stephens,  2 
T.  R.  713;  Hopes  p.  Alder,  6  East,  16n.; 
Lundie  v.  Robertaon,  7  East,  231;  Ra- 
bey  V.  Gilbert,  6  H.  &  N.  536;  Cordery 


V.  Colvin,  14  C.  B.  (N.  S.)  374;  Killby 
V.  Rochussen,  18  C.  B.  (N.  8.)  357; 
Woods  c.  Dean,  3  B.  &  S.  101;  3arthol' 
omew  V.  Hill,  6  L.  T.  Rep.  (N.  S.)  766; 
Reynolds  d.  Douglass,  12  Pet.  407, 605, 
9  L.  Ed.  1171;  Sigereon  v.  Mathews,  20 
How.  496,  15  L.  BkL  989;  Yeager  v. 
Farwell,  13  WalL  6,  20  L.  Ed.  476; 
Haiard  v.  White,  26  Ark.  156;  Leonard 
V.  Hastings,  9  Cal.  236;  Breed  v.  Hill- 
house,  7  Conn.  623;  Hayes  v.  Werner, 
45  Conn.  246;  Tobey  v.  Bnty,  26  HI. 
426;  Smith  p.  Curlee,  59  lU.  221;  First 
Natl  Bank  r.  Day,  62  Iowa,  680,  3 
N.  W.  728;  Higgins  o.  Morriaon's  Ex*?, 
4  Duia,  100  (but  see  Lawrence  o. 
Ralston,  3  Bibb,  102);  Hart  v.  Long, 
i  Rob.  (La.)  83;  TurnbuU  e.  Maddux, 
68  Md.  579;  Scbwarti  v.  Wihner,  90 
Md.  136,  44  AU.  1059;  Tbomu  v. 
Mayo,  66  Me.  40  (in  Mune  by  stat- 
ute the  promise  must  be  in  writing. 
Parshley  v.  Heath,  69  Me.  90,  31  Am. 
Rep.  246);  Harrison  v.  Bailey,  99  Mass. 
620,  97  Am.  Dec.  63;  Rindge  v.  Kim- 
ball, 124  Mas.  209;  Hobbs  r.  Straine, 
149  Mass.  212,  21  N.  E.  365;  Parsons 
V.  Dickinson,  23  Mich.  66;  State  Bank 
B.  McCabe,  136  Mich.  479,  OS  N.  W. 
20;  Robbins  k.  Pinckard,  13  Miss.  51; 
Salisbury  ei.  Renick,  44  Mo.  554;  Long 
e.  IKsmer,  71  Mo.  452;  Faulkner  n. 
Faulkner,  73  Mo.  327,  337;  Rogers  v. 
Hackett,  21  N.  H.  100;  Richardson  v. 
Kulp,  81  N.  J.  L.  123,  78  AU.  1062; 
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new  promise  made  to  the  holder  of 
the  benefit  of  a  subsequent  holder; 
the  benefit  of  a  prior  holder  who  has 
A  promise  made  to  one  who  is  not 
instrument  is  ineffectual;  **  and  so  i 
ranee  of  the  failure  to  exercise  due 
invalidated  by  ignorance  of  the  le 
failure  to  exercise  due  diligence.^' 


BodEtdow  V.  Johnaon,  1  H&rr.  397; 
Gleodeniog  v.  Caiuuy,  S  Daly,  489; 
MeyM  1-,  Hibsber,  47  N.  Y.  266;  Leary 
V.  Miller,  61 N.  Y.  488;  Haee  v.  Hurd,  71 
N.  Y.  14,  27  Am.  Rep.  1 ;  Baer  v.  HoS- 
nuw,  ISO  N.  Y.  App.  D.  473,  135 
N.  Y.  S.  28;  Moore  v.  Tucker,  3  Ired. 
I^  347  J  JohnaOD  p.  Arrigoni,  5  (^.  485; 
Snutb  V.  Lownsdale,  6  Oreg.  78; 
ffiierer  n.  Easton  Bank,  33  I^.  134; 
Mayer's  Appeal,  87  Pa.  129;  Burgett»- 
town  Nat.  Bank  k.  Nill,  213  Pa.  456, 
63  AU.  186,  3  L.  R.  A.  (N.  8.)  1079, 
110  Am.  St.  554;  Ball  v.  Freeman,  2  N. 
&  McC.  479,  10  Am.  Dec.  621;  Stone 
t>.  Smith,  30  Tex.  138,  94  Am.  Dec.  299; 
Blodgett  ti.  Durgin,  32  Vt.  361 ;  Bundy 
V.  BiukU,  51  Vt  128;  Thompson  v. 
Curry,  79  W.  Va.  771,  91  8.  E.  801; 
Kni^D.  Runals,37Wia.  136.  A  eon- 
trary  decifflon  is  the  Irish  caae  of  Don- 
elly  V.  Howie,  Hayea  &  Jones,  436,  and 
also  Sebree  Depocdt  Bank  v,  Mordaad, 
96  Ky.  160,  28  S.  W.  153,  29  L.  R.  A. 
305. 

"  Gunsan  p.  Meti,  1  B.  A  C.  193; 
ItosoB  t>.  Hackett,  21  N.  H.  100. 

"Potter  V.  Rayworth,  13  East,  417; 
Rabey  r.  GUbert,  6  H.  &  N.  536;  Ken- 
non  n.  McRae,  7  Porter,  175, 

•■Olendorf  v.  Swarta,  5  Cal.  480, 
63  Am.  Dec.  141;  Miller  b.  Hackley, 
6  Johns.  376,  4  Am.  Dec.  372;  Allwood 
V.  Haaeldon,  2  Bailey  L.  457. 

"GoodaU  V.  DoUey,  1  T.  R.  712; 
Borradaile  n.  Lowe,  4  Taunt.  93; 
Thornton  v.  Wynn,  12  Wheat.  1S3, 
6L.  Ed.  596;  Martin  B.  Winslow,  2  Mas. 
241;  Kennoa  i>.  MoRae,  7  Port-  176; 
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the  bill  or  note  enures  to 

"  and  likewise  enures  to 
taken  up  the  instrument.** 

a  holder  or  party  to  the 
B  a  promise  made  in  igno- 
diligence."  But  it  is  not 
gal  effect  of  the  holder's 

The  new  promise  must 


Walk»  e.  Refers,  40  HI.  279,  89  Am. 
Dec.  348;  Freeman  v.  O'Brien,  38  la. 
406;  Bank  of  Tennessee  v.  Smith,  9  B. 
Mon.  609;  lAndnun  v.  Trowbridge, 
2  Met.  (Ky.)  281;  Blum  p.  Bidwell,  20 
La.  Ann.  43;  James  v.  Wade,  21  La. 
Ann.  548;  Byram  v.  Hunter,  36  Me. 
217;  Lewis  v.  Brehme,  33  Md.  412,  3 
Am.  Rep.  190;  Low  e.  Howud,  10 
Gush.  169;  Kelley  n.  Brown,  5  Gray, 
108;  Parks  v.  Smith,  156  Maae.  26,  28 
N.  E.  1044;  Newberry  v.  Trowbridge, 
13  Mich.  263;  Hamilton  v.  Winona 
Lumber  Co.,  95  Mich.  436,  64  N.  W. 
908;  Farrington  v.  Brown,  7  N.  H.  271; 
Norris  v.  Ward,  59  N.  H.  487;  United 
States  Bank  v.  Southard,  2  Harr.  473; 
Tebbetts  v.  Dowd,  23  Wend.  379; 
Hunter  w.  Hook,  64  Barb.  468;  Ijlly 
V.  Petteway,  73  N.  C.  368;  Loose  v. 
Loose,  36  Fa.  638;  Fotheringham  v. 
Price,  1  Bay,  291,  1  Am.  Dec.  618; 
Golladay  v.  Union  Bank,  2  Head,  67; 
Ford  V.  Dallam,  3  Cold.  67;  Commei^ 
cial  Bank  i>.  Clark,  28  Vt.  326. 

"  Bilbie  u.  Lumley,  2  E^t,  469; 
Givens  v.  Merchants'  Natl.  Bank,  85 
m.  442;  Hughes  v.  Bowen,  15  Iowa,  446; 
Cheshire  v.  Taylor,  29  Iowa,  492;  Davis 
p.  Gowen,  17  Me.  387;  Beck  f.  TluHnp- 
800,  4  Hot.  &  J.  537;  Matthews  v. 
Allen,  16  Gray,  594,  77  Am.  Deo.  430; 
Third  Natl.  Bank  v.  Ashworth,  105 
Mass.  503;  Glidden  v.  Chamberlin, 
167  Maaa.  486,  46  N.  E.  103,  67  Am. 
St.  Rep.  479;  Ladd  v.  Kenney,  2  N.  H. 
340, 9  Am.  Dec.  77;  Edwards  v.  Tandy, 
36  N.  H.  540;  Tebbetla  v.  Dowd,  23 
Wend.  379;  Richter  v.  Selin,  8  S.  ^e  R. 
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be  unequivocal  in  its  tenns.^*  A  mere  acknowledgment  of 
liability  has  been  held  insuflScient."  A  conditional  promise 
by  the  discharged  drawer  or  indorser  will  bind  him  it  is  said, 
if  the  condition  is  accepted  by  the  holder;^*  and  certainly 
if  the  promise  is  accepted  by  the  holder,  a  promise  to  pay  part 
of  the  indebtedness  is  also  binding.''^    As  to  the  propriety  of 


42S;  Schmidt  if.  RadcliS,  i  Strob.  296, 
53  Am.  Deo.  678.  But  see  eonira, 
Spurlock  V.  Union  Bank,  i  Humph. 
336;  WiUianis  v.  Union  Bank,  9  Heisk. 
441. 

"Keyee  v.  Fenatertatket,  24  Cal. 
329;  Brooks  x.  l^vn,  202  lU.  App.  448; 
Campbell  e.  Vamey,  12  la.  43;  Greamex 
IT.  Perry,  17  Pick.  332. 28  Am.  Dec.  297; 
Carter  ».  Burley,  9  N.  H.  658;  Ricb- 
ardaon  o.  Kulp,  81  N.  J.  L.  123,  78 
Atl.  1002;  Whittier  v.  Collins,  15  R.  I. 
90,  23  Atl.  47,  2  Am.  St.  Rep.  879. 
In  GlJdden  v.  Chamberhn,  167  Maaa. 
486,  46  N.  E.  103,  67  Am.  St.  Rep.  479, 
a  discharged  endorser  promised  to  "do 
what  he  could"  to  secure  payment  of 
the  note  tor  the  holder.  This  was  held 
not  to  amount  to  a  new  promise.  In 
Bank  of  Gilby  v.  Farnsworth,  7  N.  D. 
6,  72  N.  W.  901,  38  L.  R.  A.  843,  a 
drawer  discharged  by  the  laches  of  the 
holder  of  a  draft  drew  a  duplicate  draft 
to  take  the  pla«e  of  the  orif^nal  which 
had  been  lost.  It  was  held  this  did  not 
amount,  as  matter  of  law,  to  a  new 
promise  by  ihe  drawer.  And  similarly 
discharged  indoisen  were  held  not  to 
renew  their  liability  by  indorsing  new 
checks  which  had  been  drawn  to  take 
the  place  of  the  lost  originals.  Lewis 
e.  Commercial  Nat.  Bank,  37  Tex.  Cir. 
App.  241,  83  S.  W.  423;  Aebi  v.  Bank 
of  Evansville,  124  Wis.  73,  102  N.  W. 
329,  68  L.  R.  A.  964,  109  Am.  St.  R«p. 
926. 

"Brooks  e.  Laws,  202  HL  App. 
448;  Crandall  v.  Moeton,  24  N.  Y. 
App.  D.  547,  50  N.  Y.  S.  146.  But 
a  statement  by  the  drawu  of  a  bill, 
whm  inframed  of  its  dishtmor  that 
"it  must  be  paid"  has  been  held  suf- 


ficient to  charge  him.  Rogers  v.  Stepb* 
ens,  2  T.  R.  713.  In  Reynolds  d.  Doug- 
lass, 12  Pet.  497,  606,  9  L.  Ed.  1171, 
the  court  said:  "A  party  to  a  note  en- 
titled to  notice,  may  waive  it  t^  a 
promise  to  see  it  paid;  or  an  admmri- 
edgment  that  it  must  be  paid;  or  a 
promise  that  'he  will  set  the  matter  to 
rights,'  or  by  a  qualified  promise,  hav- 
ing knowledge  of  the  laches  c^  the 
holder." 

In  Sigerson  v.  Mathews,  20  How. 
496,  16  L.  Ed.  989,  the  defaidant  in- 
dorser answered  a  question  of  the  bidd- 
er's agent  as  to  "what  he  was  going  to 
do,"  by  saying  that  "in  a  few  d^s  he 
would  see  the  witness,  and  arrange  it." 
The  court  said  (p.  600):  "This  was  an 
unconditional  promise  to  pay  the  note 
which  no  one  could  misunderstand." 

In  Parsons  v.  Dickinson,  23  Mich.  86, 
an  indorser  discharged  by  failure  to 
give  notice  stated  to  the  holder  that  he 
expected  to  have  to  pay  the  note  but 
wished  the  holder  to  try  to  get  pay- 
ment from  the  maker.  This  statement 
WHS  held  sufGcient  to  sustain  a  judg- 
ment against  the  indorser. 

"Holdsworth  V.  Dimsdale,  24  L.  T. 
N.  8.  360,  19  W.  R.  798;  Dixon  t>.  £!• 
Uott,  6  C.  A  P.  437;  Long  v.  IKsmer,  71 
Mo.  452;  Agan  v.  M'Manus,  11  John. 
180;  Shaw  v.  McNeill,  96  N.  C.  536; 
Tardy  v.  Boyd,  26  Gratt.  631.  But  see 
Campbell  v.  Vamey,  12  la.  43,  where 
the  court  says  that  a  new  promise  to  be 
effective  "  must  be  unqualified." 

"  Fletcher  v.  Froggatt,  2  C.  dt  P.  569. 
See  also  Zacharie  f.  Kirk,  14  Ia.  Ann, 
433;  Holdsworth  v.  Dimsdale,  24  L.  T. 
N.  S.  360,  19  W.  R.  798.  In  the  two 
cases  last  cited  a  discharged  indorser 
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requiring  acceptance  by  the  creditor,  rrference  may  be  made 
to  the  corresponding  question  arising  where  debts  are  barred 
by  the  Statute  of  Limitations.™  Part  payment  by  a  drawer 
or  indoraer  is  not  onb'  evidence  that  he  was  duly  charged  and 
is  therefore  liable,  but  even  though  it  be  proved  that  due 
diligence  to  charge  t^e  drawer  or  indorser  was  not  used,  it 
seems  that  part  payment  is  sufficient  evidence  of  a  new  promise 
to  pay  the  whole  indebtedness  to  render  the  dischai^ed  drawer 
or  indorser  liable,"  unless  the  payment  is  explained  or  quali- 
fied by  accompanying  words  or  circiunstances  manifesting  an 
intention  not  to  become  liable  for  the  whole. 


%  168.  Promise  by  a  dischaiiged  bankropt. 

In  En^and  it  was  formerly  held  that  a  new  pronuse  was 
effectual  to  bind  a  discharged  bankrupt.^^  But  in  the  Eng- 
lish Bankruptcy  Acts  of  1S49  and  1861,  it  was  provided  that 
such  promises  should  not  be  bindii^.  In  the  two  most  recent 
Acts — those  of  1869  and  1883 — there  is  no  such  provision. 
Ifevertheless  the  English  courts  still  hold  such  a  promise 
unenforceable,"  xmleas  ^ven  for  new  consideration  *  after 
the  dischai^."  In  the  United  States  such  promises  have 
always  been  held  binding.*^     Doubtless,  it  would  be  within 


promiBed  to  p«y  Um  face  of  the  inatni- 
ment  without  ooata,  and  was  held 
bound  to  keep  the  pronuse. 

"  See  ivfm,  {  180. 

"  Whitaker  t>.  Morrison,  1  Fla.  26, 
44  Am.  Dec.  627;  Sigoumey  v.  Wether- 
dl,  6  Hetc.  563;  Sheret  v.  Easton  Bank, 
33  Pa.  134;  Ki^p  v.  Runala,  37  Wis. 
13S.  But  see  Brooks  v.  Laws,  202  111. 
APP.44S. 

"Twiae  «.  Maee^,  1  Atk.  67;  Tnie- 
man  ir.  Fenton,  Cowp.  544;  Brix  v. 
Braham,  1  Biog.  281;  Roberts  v.  Mor- 
gan, 2  Esp.  736;  Birch  n.  SharUnd,  1 
T.  R.  715;  Earie  v.  Oliver,  2  Exch.  71. 

» Jones  tr.  nielpa,  20  W.  R.  92; 
Heather  v.  Webb,  2  C.  P.  D.  1 ;  Ex  parte 
Bsmnr,  18  Ch.  D.  464. 

Mjakemam  o.  Cook,  4  Ex.  D.  26; 
Be  Aylmer,  1  Manson,  391. 

■>  Bz  parU  Barrow,  18  Ch.  D.  464. 


"Allen  V.  Feixuson,  18  Wall,  1, 
21  L.  Ed.  854;  Zavelo  v.  Reeves,  227 
U.  S.  825,  67  L.  Ed.  676,  33  8.  Ct.  366, 
Ann.  Caa.  1914  D.  664;  Mutual  Re- 
serve Aasoc.  V.  Beatty,  93  Fed,  747, 
36  C.  C.  A.  573;  Re  Sweetser,  128  Fed. 
166;  Dearing  v.  Moffitt,  6  Ala.  776; 
Evans  v.  Carey,  29  Ala.  99;  Nelaon  r. 
Stewart,  64  Ala.  116,  25  Am.  Rep.  660; 
Wolfie  f .  Eberlein,  74  Ala.  99,  49  Am. 
Rep.  809;  Kraus  v.  Torry,  146  Ala. 
548,  40  So.  956;  Torry  v.  Krwiaa,  149 
Ala.  200,  43  So.  184;  Anthony  v.  Stur- 
divant,  174  Ala.  621,  66  So.  571;  I^nar 
gin  If.  Nowland,  44  Ark.  84;  Pindall  v. 
Loague,  56  Ark.  525,  20  S.  W.  350; 
Lambert  t>.  SchmalE,  118  Cal.  33,  50 
Pac.  13;  Roes  i>.  Jordan,  62  Ga.  296; 
Moore  d.  Troungtine,  126  Ga.  110,  64 
S.  E.  810;  Bank  of  Elberton  v.  Vickery, 
20  Ga.  App.  96,  92  S.  E.  547;  St.  John 
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the  power  of  Congress  to  enact  provisions  in  the  Federal 
Bankruptcy  Act  governing  the  matter,  but  as  there  is  no 
such  provision  each  State  is  at  liberty  to  apply  its  own  rule." 
In  a  few  States,  by  Statute,  it  is  required  that  such  a  new 
promise  be  in  writii^  in  order  to  be  effectual.'*  But  such 
statutes  are  not  luiual.  The  new  promise  must  be  clear  and 
free  from  ambiguity.  Expressions  of  expectation  or  of  good 
intentions  are  insufficient;''  and  the  implication  in  fact  of  a 


,  90  lU.  82;  stern  e>. 
Smith,  225  lU.  430,  80  N.  E.  307;  116 
Am.  St.  Rep.  161;  Cheney  v.  Barge,  26 
III.  App.  182;  Port  v.  Loaey,  111  Ind. 
74,  88,  12  N.  E.  121,  60  Am.  Rep,  877; 
Carey  v.  Hess,  112  Ind.  398,  U  N.  E. 
235;  Wiilis  v.  CuBhrnan,  116  Ind.  100, 
17  N.  E.  168;  Knapp  u.  Hoyt,  57  la. 
G91,  10  N.  W.  B25;  Brooks  v.  Faine, 
25  Ky.  L.  Rep.  1 125,  77  S.  W.  190;  An- 
drieu's  SucceesioD,  44  la.  Ann.  103, 
10  So.  388;  Corlisa  v.  Shepherd,  28 
Me,  550;  Otis  v.  Gazlin,  31  Me.  667; 
Huasey  v.  Danforth,  77  Me.  17,  22; 
Ya.U»  V.  HoUingsworth,  6  H.  &  J.  216; 
Webster  o.  LeCompte,  74  Md.  249,  22 
Atl.  232;  Miutim  v.  Morse,  8  Maes.  127; 
Champion  v.  Buckingham,  166  Maaa. 
76,  42  N.  E.  498;  Ciaig  v.  Seitz,  63 
Mich.  727,  30  N.  W.  347;  Hi^iiw  o. 
Dale,  28  Minn.  128,  9  N.  W.  583; 
Pearsall  v.  Tabour,  08  Minn.  248,  108 
N.  W.  808;  McWiUie  v.  Kirkpatrick, 
28  Misg.  802,  64  Am.  Dec.  125;  Wializ- 
enuB  V.  O'Fallon,  91  Mo.  184,  3  S.  W. 
837;  Farmers'  &  Merchants'  Bank  v. 
Richards,  119  Mo.  App.  18,  95  S.  W. 
290;  Undenrood  v.  Eastman,  18  N.  H. 
582;  Wiggin  v.  Hodgdon,  63  N.  H.  39; 
Holt  r.  Akannan,  84  N.  J.  L.  371,  86 
Atl.  408;  Shippey  v.  Henderson,  14 
Johns.  178, 7  Am.  Dec.  458;  Herrington 
V.  Davitt,  220  N.  Y.  162, 1 15  N.  E.  476, 
1  A.  L.  R.  1700;  Graham  v.  O'Hem,  24 
Hun,  221 ;  Tompkins  v.  Hasen,  30  N.  Y. 
App.  Div.  359,  51  N.  Y.  8.  1003  (eonf. 
a.  c.  165  N.  Y.  18,  58  N.  E.  762); 
Pmley  b.  Kelly,  88  N.  C.  237,  43  Am. 
Rep.  743;  Earnest  e.  Parke,  4  Rawle, 


452, 27  Am.  Dec.  280;  Murphy  e.  Craw- 
ford, 114  Pa.  406,  7  AU.  142;  Harris  r. 
Peck,  1 R.  1. 262;  Lanier  v.  ToUeaon,  20 
S.  Car.  57;  Moeeley  t>.  Coldwell,  3  Baxt. 
208;  Blackwell  v.  Farmers'  &  Mer- 
chants' Nat.  Bank  (Tex.  Civ.  App.) 
76  8.  W.  454;  Farmers'  A  M.  Bank  v. 
FUnt,  17  Vt.  508,  44  Am.  Dec.  351; 
Id  Taylor  v.  Skilw,  113  Tenn.  288,  81 
S.  W.  1258,  it  was  held  that  a  new 
promise  did  not  revive  a  debt  dis- 
charged by  composition  proceeding  in 
bankruptcy;  the  court  following  the 
analogy  of  debts  voluntarily  dis- 
charged. See  infra,  |  159.  But  this 
decision  seems  open  to  criticism.  See 
18  Harv.  L.  Rev.  50.  Contrary  deci- 
aiooa  holding  such  a  new  promise  bind- 
ing are  Zavelo  v.  Reeves,  227  V.  S.  625, 
57  L.  Ed.  676,  33  S.  Ct.  365,  Ann.  Gas. 
1914  D.  664;  Be  Merriman's  Est.,  44 
Conn.  587;  Uig^ns  «.  Dale,  28  Minn. 
126,  9  N.  W.  583;  Herrington o.  Davitt, 
220  N.  Y.  162, 115  N.  E.  476, 1  A.  L.  R. 
1700. 

"  Holt  V.  Akannan,  84  N.  J.  L.  371, 
86  Atl.  408,  and  see  cases  in  the  pre- 
ceding   note. 

M  See  Mame  Rev.  L.  (1903),  C  113, 
El;  Nathan  v.  Leland,  193  Maas. 
576,  79  N.  E.  793;  Holt  v.  Akarman, 
84  N.  J.  L.  371,  86  Atl.  408;  Tompkins 
V.  Hawn,  165  N.  Y.  18,  58  N.  E.  762; 
Bairir.  Hilbert,  84  N.  Y.  App.  Div.  621, 
82  N.  Y.  S.  1010.  Hie  American  stat^ 
utes  follow  the  siniilar  English  statute 
of  6  Geo.  IV,  c.  16. 

"  Mucklow  D.  St.  George,  4  Taunt. 
*  813;  Lynbuy  t>.  Weigfatman,  5  Ekp. 
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new  promise  from  past  payment "  or  from  a  mere  acknowledg- 
ment of  liability  ^  is  not  sufficiently  clear  to  revive  the  obliga- 
tion. A  conditional  promise  is  effectual  according  to  ite  tenns, 
but  the  condition  must  happen,**  or  be  waived.*"  Therefore,  a 
promise  to  pay  a  dischai^ed  debt  in  instalments  does  not 
afford  a  basis  for  a  suit  for  the  whole  debt  at  once.'" 

It  has  been  held  m  a  few  eases  that  some  express  acceptance 
of  the  condition  on  the  part  of  the  creditor  is  necessary." 

A  new  prcamse  after  the  beginning  of  bankruptcy  proceedings 
is  valid  though  made  before  the  discharge  is  granted;  '^  and 


•  198;  Brook  v.  Wood,  13  Price,  667; 
Men  V.  Ferguson,  18  WaU.  1,  21  L.  Ed. 
854;  Dearing  v.  Moffitt,  6  Ala.  776; 
Torrj  p.  Kt&us,  149  AI&.  200,  43  So. 
184;  Stem  k.  Smith,  225  111.  430,  80 
N.  E.  307;  Dressier  v.  Van  Vlisdnsen, 
195  m.  App.  63;  Shockey  v.  Mills,  71 
Ind.  288;  Bartlett  d.  Peck,  5  U.  Ann. 
669;  United  Society  v.  Winkley,  7  Gray, 
460;  Bigelow  v.  Norria,  139  Mass.  12, 
29  N.  E.  61,  Smith  v.  Stanchfield,  34 
Minn.  343,  87  N.  W.  917;  PearsaU  v. 
Tabour,  98  Minn.  248,  108  N.  W.  808; 
Stewart  t>.  Reckless,  4  Z&b.  427;  Holt  v. 
Akarman,  84  N.  J.  L.  371,  86  Atl.  403; 
Roosevelt  o.  Mark,  6  Johns.  Ch.  266; 
Herringtan  v.  Davitt,  220  N.  Y.  162, 
116  N.  E.  476;  Yoxtheimer  p.  Keyser,  11 
I^.  364,  51  Am.  Dec.  556;  Brown 
0.  Collier,  8  Humph.  610;  Moseley  i>. 
Coldwell,  3  Bast.  20S.  Cf.  Bolton  i>. 
King,  106  Pa.  78;  Taylor  o.  Nixon,  4 
Sneed,  362. 

"Tolle  D.  Smith,  98  Ky.  464,  33 
8.  W.  410;  Merriam  v.  Bayley,  1  Cusfa. 
77,  48  Am.  Dec.  591;  Institute  for  Sav- 
ings v.  Little&eld,  6  Cush.  210;  Jacobs 
V.  Carpenter,  161  Mass.  16,  36  N,  E. 
676;  Stark  f.  Stinson,  23  N.  H.  259; 
Lawrence  v.  Harrington,  122  N.  Y.  408, 
25  N.  E.  406;  Wheeler  p.  Simmons,  60 
Hun,  404. 

"  CrandaU  P.  Moston,  24  N.  Y.  App. 
D.5*7,50N.Y.8.14fi. 

"  Besford  e>.  Saunders,  2  H.  Bl.  116; 
Campbell  d.  Sewell,  1  Chitty,  609; 
Eaile  D.  Oliver,  2  Exch.  71;  Dearing  v. 


Moffitt,  6  Ala.  776;  Branch  Bank  v 
Boykin,  9  Ala.  320;  Kraus  e.  Torry,  146 
Ala.  548,  40  So.  956;  Mason  v.  Hug- 
hart,  9  B.  Mon.  4S0;  Caraon  p.  Osbom, 
10  B.  Mon.  155;  ToUe  b.  Smith.  98 
Ky.  464,  33  S.  W.  410;  Brashears  v. 
Combs,  174  Ky.  344,  192  S.  W.  482; 
Yates  D.  HollingBworth,  5  Har.  &  J. 
216;  Baltimore  &e.  R.  Co.  v.  Chirk,  19 
Md.  609;  Randidge  o.  Lyman,  124 
Mass.361;Elwelip.Cumner,  136  Mass. 
102;  Wiggin  v.  Hodgdon,  63  N.  H.  39; 
Scouton  V.  Eklord,  7  Johns.  36;  Her- 
rington  v.  Davitt,  220  N.  Y,  162,  115 
N.  E.  478;  Kingston  a.  Wharton,  2  S. 
ft  R.  20S;  7  Am.  Dec.  638;  Taylor  v. 
Nixon,  4  Sneed,  352;  Sherman  v.  Ho- 
bart,  26  Vt.  60. 

»•  Tompkins  v.  Haeen,  30  N.  Y.  App. 
Div.  359,  51  N.  Y.  S.  1003. 

"  International  Harvester  Co.  v.  Ly- 
man,  90  Minn.  275,  96  N.  W.  87. 

"  Craig  V.  Brown,  3  Wash.  C.  C.  503; 
Samuel  V.  Cravens,  10  Ark.  380;  Bra- 
sheara  v.  CombB,  174  Ky.  344,  192 
S.  W.  482;  Smith  v.  Stanchfield,  84 
Minn.  343, 87  N.  W.  917;  International 
Harvester  Co.  v.  Lyman,  90  Minn. 
275,  96  N.  W.  87.  .See  discussion  as 
to  the  necessity  of  acceptance  where 
a  conditional  promise  to  pay  a  debt 
barred  by  the  Statute  of  limitations 
ia  made  by  the  debtor,  infra,  J  180. 

"  Roberts  t>.  Morgan,  2  £q>.  736; 
Brix  p.  Braham,  1  Bing.  281;  Eai'le  v. 
Oliver,  2  Exch.  71;  Kirkpatrick  v.  Tat- 
tersall,  13  M.  ft  W.  766;  Zavelo  v. 
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so  it  has  been  held  in  Penn^lvania,  even  tiioiigh  made  be- 
fore bankruptcy  proceedings  have  been  b^un; "  but  the  latter 
cases  probably  would  not  be  followed  elsewhere." 

§  169.  Promise  to  pay  debt  voluntarily  released. 

If  a  creditor  voluntarily  releases  his  debtor,  It  is  nearly  if 
not  quite  universally  agreed  that  a  new  promise  by  the  debtor 
is  not  binding  without  new  consideration.  Even  courts  which 
are  disposed  to  accept  the  doctrine  of  moral  consideration 
would  hold  that  no  moral  obligation  lay  upon  liie  debtor  thus 
voluntarily  released,  and  courts  which  assert  as  a  principle 
that  a  new  promise  is  only  effectual  to  revive  a  previously 
existing  debt  barred  by  some  rule  of  law  would  hold  that 
the  bar  created  by  a  voluntary  release  is  not  within  the  scope 
of  the  rule.  Accordii^y  if  creditors  enter  into  a  common-law 
composition  with  their  debtor,'"  or  otherwise  voluntarily 
dischai^  ai^  debt  by  release  ••  or  accord   and   satisfac- 


Reevee,  227  U.  S.  62S,  67  L.  Ed.  676, 
33  S.  Ct.  366;  Be  Sweetser,  128  Fed. 
166;  Griel  t>.  Solomon,  82  Ak.  85,  2 
So.  322,  SO  Am.  Rep.  733;  lAO&gin  v. 
Nowland,  44  Aik.  84;  Book  of  Elberton 
V.  Vickery,  20Ga.  App.  96, 92  S.  E.  547; 
Knapp  ».  Hoyt,  67  la.  691,  10  N.  W. 
026;  Corlin  v.  Shepherd,  28  Me.  660; 
Otis  V.  Qailin,  31  Me.  667;  Old  Town 
Nat.  Bank  ■>.  Parker,  121  Md.  61,  S7 
Atl.  1  lOS;  Lerow  v.  Wilmarth,  7  Allen, 
463,  83  Am.  Dec.  701 ;  Wiggin  v.  Hodg- 
don,  63  N.  H.  39;  Stilwell  v.  Coope,  4 
Denio,  225;  Jemey  City  Ina.  Co.  r. 
Archer,  122  N.  Y.  376,  25  N.  E.  338; 
Praley  v.  Kelly,  67  N.  C.  78;  Homthia 
V.  McRae,  67  N.  C.  21 ;  HUl  n.  Trainer, 
4B  Wie.  637,  6  N.  W.  926.  But  aee 
contra  Thornton  v.  Nichols,  119  Ga.  60, 
46  S.  E.  785;  Odgen  e.  Redd,  13  Biuh, 
681;  Grayee  s.  McGuire,  79  Ky.  632; 
Holt  V.  Akannan,  84  N.  J.  L.  371,  86 
AU.  408. 

-  Kingston  v.  Wharton,  2  S.  A  R. 
208,  7  Am.  Dec  638;  Hainea  v.  Stauf- 
fer,  13  Pa.  641,  63  Am.  Dec.  493. 

"Thornton  v.  Nichols,  119  Ga.  90, 
4.5  S   E.  78fi;  Beed  v.  Frederick,  8 


Gray,  230;  Lowell  on  Bankruptcy, 
S249.  In  Cheney  v.  Barge,  26  10. 
App.  182,  a  new  promise  mailed  before 
the  beginning  of  proceedings  but  r» 
oeiTed  after  adjudication  was  held  en- 
foroeable. 

••  Ex  parU  Hall,  1  Deac.  171;  Samud 
V.  Pairgrieve,  21  Ont.  App.  418;  Ras- 
mussen  v.  State  Bank,  11  Col.  301,  IS 
Pac.  28;  Grant ».  Porter,  63  N.  H.  229; 
Lewis  V.  Simons,  1  Handy,  82;  Callahan 
V.  Ackley,  9  Fhila.  99;  Taylor  t>.  Skilee, 
113TeQn.288,818.W.1258.  Compare 
decisions  as  to  compositions  under 
bankruptcy  proceedings,  ntpra,  {  168, 
n.  S2adfin. 

-  Warren  v.  Whitney,  24  Me.  661, 
41  Am.  Dec.  406;  Phelpe  v.  Dennett, 
67  Me.  491;  IngorHoU  v.  Martin,  58 
Md.  67,  42  Am.  R«p.  322;  Hall  v.  Rice, 
124  Mass.  292;  Mason  v.  Campbell,  27 
Minn.  54, 6  N.  W.  405;  Zcelnsch  v.  Von 
Minden,  47  Hun,  213  (see  S.  C.  120 
N.  Y.  406,  24  N.  E.  795);  Snevily  p. 
Read,  9  Watts,  306 ;  Shepard  v.  Rhodes, 
7  R.  I.  470,  84  Am.  Dec.  673.  But  see 
eonira  Jamison  v.  Ludlow,  3  La.  Ann. 
492;  WiUing  ti.  Peters,  12  S.  &  R.  177. 
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tion  "  a  subsequent  pnmiise  by  the  debtor  to  pay  all  or  any 
portion  of  the  debt  which  was  not  paid  in  tiie  previous 
settlement  cannot  be  enforced. 


S  160.  Promise  to  pay  debt  baired  by  statute  of  limitatioiis — 
ea^law. 

It  became  settled  not  a  great  while  after  the  allowance  of 
the  action  of  assumpsit  to  enforce  a  promise  to  pay  an  antece- 
dent debt,  that  a  new  promise  by  the  debtor  to  pay  his  debt 
whether  then  barred  by  the  Statute  of  Limitations  or  not, 
bound  the  promisor  for  a  new  period  of  six  years.^  Iliere  can 
be  little  doubt  that  the  general  doctrine  that  a  precedent  debt 
was  sufficient  consideration  for  a  subsequent  promise**  fur- 
nished the  basis  for  the  present  doctrine  allawing  the  oiforce- 
ment  of  promises  to  pay  debts  barred  by  the  statute  though 
such  pronuses  are  supported  by  no  new  consideration.  When 
it  became  the  law  that  the  mere  existence  of  a  debt  gave  the 
creditor,  under  the  fiction  of  a  promise  implied  by  law,  a  r^5ht 
to  treat  the  debtor  as  if  he  had  made  a  promise  to  pay  the 
debt, '  it  was  natural  that  an  acknowledgment  of  indebtedness  as 
distinguii^ed  from  a  promise  should  be  held  to  justify  the  im- 
plication of  such  a  promise  as  would  extend  the  bar  of  the  stat- 
ute, especially  as  the  circumstances  frequently  warranted  the 
inference  of  a  promise  implied  in  fact;  and  on  this  new  promise, 
whether  implied  in  fact  or  simply  imposed  by  the  law  the 
debtor  became  liable  afresh.^ 


••  Brana  s.  Bdl,  IS  Lea,  569.  Bar.  iWl;  Williams  ■>.  Oun,  Fortescue, 

« In  Dickson  tr.  Thomson,  2  Sbow.  177. 

126,  the  court  held  "piomiBe  of  pay-  "See  mpra,  {  143. 

ment  within  mx  years,  though  the  debt  >  See  supra,  {  143. 

were  contracted  long  bdore,  will  evade  *  Hyleing  o.  Hasting  1  Ld.  Ray. 

ffae  Statute  of  limitations,  but  confes-  421;  Williams  t>.  Gun,  Fortescue,  177, 

sioQ  or  only  acknowledgment  that  he  181,  quoting  from  a.  decision  of  Lord 

owed  the  pliuntjff  so  much  will  not  do  Holt  a  few  years  previously, — "Though 

it."    Other  early  casen  reoogniiing  the  he  that  acknowledges  a  debt  doth  not 

same  doctrine  are — Bland  c.  Haaelrig,  thereby  promise  payment,  yet  it  is 

2  Vent.  151;  Heyling  n.  Hastings,  S  evidence  to  the  jury  of  a  promise, 

Mod.  425,  B.  o.  1  Satk.  29,  Carth,  470;  which  createe  a  new  debt  though  upon 

Dean  v.  Crane,  1  Sslk.  28,  s.  c.  6  Mod.  an  old  foundation." 
300,  sub  nom.   Green   v.   Crane,   Ld. 
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§  161.  Any  admissioii  was  at  one  time  held  sufficient. 

Subsequently,  under  the  lead  of  Lord  Mansfield,  this  doctrine 
was  carried  so  far  that  an  admisdon  of  indebtedness  was  held 
necessarily  to  give  rise  to  a  new  oblation  even  though  the 
adnussion  was  accompanied  by  an  expression  of  a  determina- 
tion not  to  pay  the  debt.*  But  this  doctrine  was  later  over- 
ruled, and  an  admis^on  treated  as  merely  evidence  of  a  new 
promise,  but  not  conclusive  evidence.  The  matter  was  finally 
settled  in  a  case  involving  an  admission  in  these  words: 
"I  know  that  I  owe  the  money,  but  the  bill  I  gave  is  on  a 
three  penny  stamp  and  I  will  never  pay  it."  The  court  held 
this  insufficient;  *  and  it  has  ever  since  been  recognized  in 
England,  and  generally  in  the  United  States,  that  the  effect 
of  an  admission  or  acknowledgment  is  merely  that  of  evidence 
of  a  promise  implied  in  fact.  And  if,  taking  all  the  circum* 
stances  into  account  the  admission  does  not  indicate  an 
intention  to  pay,  no  liability  arises  from  it.^- ' 

§  162.  Modem  rule  as  to  revival  of  indebtedness. 

In  a  recent  Engl^  case  Lord  Justice  Melliah  said  in  words 
ott&i  quoted:  "There  must  be  one  of  these  three  things  to 
take  the  case  out  of  the  statute.  Either  there  must  be  an 
acknowledgment  of  the  debt,  from  which  a  promise  to  pay 
is.  to  be  implied;  or,  secondly,  there  must  be  an  tmconditional 
promise  to  pay  .the  debt;  or,  thirdly,  there  must  be  a  conditional 
promise  to  pay  the  debt,  and  evidence  that  the  condition  has 
been  perfOTmed."'  If  the  word  "acknowledgment"  in  this 
quotation  is  understood  to  include  part  payment  as  well 
as  verbal  acknowledgment,  the  statement  is  undoubtedly 
accurate  in  almost  every  jurisdiction,  though  as  will  be  seen 
from  the  following  sections,  the  appUcation  of  the  rule  is  not 
ev^ywhere  the  same. 

■  See  Trueman  v.  FeotoD,  Cowp.  544;      cob,  3  Bing.  638;  Partington  v.  Butcher, 
Quantock  v.  England,  5  Burr.  2628;      6  Eap.  66. 
Bryan  v.  Horseman,  4  East,  599;  Frost  *  A'Court  d.  Cross,  3  Bing.  329. 

V.  Bengough,   1  Bing.  266;  Clark  f.  »■ '  Cosio  o.  Guerrft,  67  Fla.  331,  66 

Hougham,  2  B.  &  C.  149;  Leaper  v.      Bo.  5. 

Tatton,  16  East,  420;  Dowthwaite  v.         '  MitcheU'a  Claim,  L.  R.  6  Oh.  S22, 
Tibbut,  5  M.  &  S.  75;  Mountstephen  t>.      S2S,  quoted,  e.  g.,  in  Cuaty  v.  Donlan, 
Brooke,  3  B.  &  Aid.  141;  Scalea  v.  Ja-      159  Mass.  245,  247,  34  N.  E.  360,  38 
Am.  St.  R(^.  419. 
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§  163.  A  new  promise  or  acknowledgment  is  sufficient 
whether  made  before  or  after  the  statute  has  al- 
ready run. 

A  new  promise  made  either  before  or  after  the  statute  has 
completely  nm  extends  the  period  of  limitation  for  the  statutory- 
period.*  Tlie  same  rule  prevails  almost  universally  in  r^;ard 
to  acknowledgments.  Though  here  distinctions  have  been 
suggested:  It  has  with  some  reason  been  urged  that  an  ac- 
knowledgment before  the  statute  had  run  when  there  was 
no  defence  possible  and  the  debtor's  Ilabihty  was  iindeniable, 
should  not  justify  the  inference  of  a  new  promise  or  have  any 
effect  other  than  its  obvious  one  of  an  admission  that  at  the 
time  of  speaking,  the  debtor  owed  what  he  admitted.'  Curi- 
ously enough  a  distinction  precisely  the  opposite  is  actually 
taken  in  a  few  States;  namely,  that  after  a  debt  is  once  barred, 
an  acknowledgment  is  insufficient  to  revive  the  debtor's 
liability.  A  new  promise  is  then  necessary,"  though  before 
the  period  of  limitation  had  eTipired  an  acknowledgment  would 
be  sufficient  to  start  time  running  afresh. 

S  161.  Necessity  of  a  writing. 

Until  1829  no  formal  requisite  for  a  new  promise  or  ac- 
knowledgment of  indebtedness  was  made  by  the  law  of  England. 
t»  that  year,  however,  Lord  Tenterden's  Act,  so  called,  was 
passed,"  wMch  required  new  promises  and  acknowledgmoits 
to  be  in  writing  as  a  condition  of  their  validity.  By  a  proviso 
the  effect  of  part  payment  was  left  unchanged.  In  the  United 
States  a  similar  statute  has  been  enacted  in  mt^t,  but  by 
no  means  in  all  States."    The  exact  language  of  the  Act  has, 

•  See  caaea  is  the  following  sections,  EbL,  111  La.  358,  35  So.  599;  George 

jxuaim.  W.  Helm  Co.  o.  Griffin,  1 13  N.  C.  356, 

'  This  theory  was  Buggeeted  but  not  16  S.  E.  1023;  Pierce  n.  Seymour,  52 

adopted  in  Wald  e>.  Arnold,  168  Moss.  Wis.  272,  9  N.  W.  71;  Phelan  v.  Fiti- 

134,  46  N.  E.  419.  Patrick,  84  Wis.  240,  54  N.  W.  614. 

»/n  re  McGuire,  132  Fed.  394  See  also  Rankin  c.  Anderwn,  24  Ky.  L. 
(lereraed  on  another  point  in  Dacovich  Rep.  647,  69  8.  W.  705;  Hill  v.  Hill,  51 
•.  ScUey,  134  Fed.  72, 67  C.  C.  A.  198) ;  S.  C.  134, 141,  28  S.  E.  309. 
Chapman  v.  Bamcs,  93  Ab.  433,  9  "0  George  IV,  c.  14,  J  1. 
So.  589;  PoUok  v.  Billing,  131  Ala.  519,  <*  There  seems  to  be  no  such  stat- 
32  So.  636;  Slaughter's  Succession,  108  ute  in  Colorado,  Connecticut,  Ken- 
La.  49:^  32  So.  379;  Weil  v.  Jacobs'  tucky,    Maryland,    New    Hampshire, 
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howev^,  not  been  cc^ied,  and  the  differences  in  form  of  these 
statutes  have  not  infrequently  been  made  the  basis  for  sUght 
differences  in  the  law  of  the  several  States  which  have  enacted 
them.  It  was  required  by  Lord  Tenterden's  Act  that  the 
writing  should  be  signed  "by  the  party  chargeable  thereby." 
Under  this  provision  an  acknowledgment  signed  by  an  agent 
was  on  a  somewhat  narrow  construction  held  insufficiait.^* 
But  this  construction  was  corrected  by  Hie  Mercantile  Iaw 
Amendment  Act  of  1856,  which  provided  that  the  signature  of 
an  authorized  agent  should  have  the  same  effect  as  that  of 
the  party  to  be  chai^^.  Since  the  later  statute  the  questions 
as  to  the  sufSciency  of  a  writing  seem  similar  to  those  arising 
in  regard  to  memoranda  under  the  Statute  of  Frauds."  In 
the  United  States  the  construction  put  upon  Lord  Tenter- 
den's Act  in  England  as  to  the  power  of  an  agent  has  been 
followed  in  New  Jersey; "  but  it  seems  probable  that  imder 
most  American  Statutes  based  on  Lord  Toiterden's  Act  t^e 
signature  of  an  authorized  agent  would  be  held  sufficient, 
though  not  expressly  permitted  by  the  statute:  "  No  for- 
mality in  tJie  terms  of  the  writing  is  necessary;  "  though  it 
is  said  that  the  provisions  of  the  statute  should  be  construed 
strictly  in  favor  of  the  statutory  bar.''  Tlie  requirement  of 
a  writing  extends  not  only  to  new  promises  to  pay  debts  already 
barred,  but  also  to  promises  to  pay  debts  not  yet  barred.*" 
How  far  the  American  statutes  requiring  a  new  promise  to 
be  in  writing  affect  the  question  of  part  payment  has  been 
considered  in  another  section.**  A  new  promise  which  is  sup- 
ported by  contemporaneous  consideration  is  not  within  the 
terms  of  such  statutes  and  need  not  be  in  writing.'' 

PennBylvaoia,  Rhode  Island  or  Ten-  "  Concannon  v.  Smith,  134  Col.  H, 

Dessee.  66   Pac.   40;   Miller   u.   Beardsley,   81 

'*  Hyde  v.  Johnson,  2  Bing.  N.  C.  Iowa,  720,  45  N.  W.  756;  Howard  c. 

776,  3  Scott,  289;  Gibaon  v.  Bagbott,  Wiodom,  86  Tex.  SSO,  26  3.  W.  483. 

5  C.  &  F.  211;  Clark  v.  Alexander,  8  "  Gray  i;.  Day,  109  Me.  492,  84  Atl. 

Scott,  N.  R.  147.    See  further  vnfra,  1073,  43  L.  R.  A.  (N.  S.)  535. 

fi  190.  "  Ftoyd  V.  Pearce,  57  Mias.  140,  142; 

"  See  in/ra,  {$  568  «t  stq.  Wells  o.  Moor,  42  Tex.  Civ.  App.  47, 


.  De  Baismn,   70  93  8.  W.  220. 

N.  J.  L.  16, 66  Atl.  170.  "  Infra,  S  174. 

"  Liberman  v.  Gurenaky,  27  Wash.  **  Burnett  v.  Turner,  106  Ark.  200, 

410,  67  Pac.  098.  151  S.  W.  240;  Devine  f.  Murphy,  168 
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§  16S.  The  indebtedness  to  which  a  new  promise  or  acknowl- 
edgment relates  must  be  certainly  defined. 

Under  the  general  principle  that  no  promise  can  be  enforced 
xmlesa  its  meaning  can  be  ascertained,"  a  new  promise  (whether 
express  or  implied  from  an  acknowledgment)  to  pay  a  debt 
cannot  be  effectual  imless  it  can  be  determined  to  what  debt 
the  promise  relates,  and  where  a  statute  requires  a  new  promise 
to  be  in  writing  the  terms  of  the  promise  must  sufficiently 
appear  in  the  writing.^'   If  on  interpreting  the  new  promise  in 


Mass.  24»,  46  N.  E.  1066;  Graham  t>. 
StantoD,  177  Mass.  321,  58  N.  E.  1023; 
San  Anbmio  Ao.  Aaaoe.  e.  Stewut,  94 
Tex.  441,  61  8.  W.  386,  86  Am.  St. 
Il«p.  864. 

"  See  infra,  j  37. 

«•  BeU  p.  Morriaon,  1  Pet.  361,  7  L. 
£d.  174;  Follak  t>.  BiUing,  131  Ala.  619, 
32  So.  639  (piomiBe  to  paj  "all"  notes 
of  the  debtor  sufGciently  definite); 
lUngo  v.  Brooks,  26  Ark.  640  (prosuBe 
to  pay  all  debts  due  from  a  partnenhip 
too  indefinite);  Opp  v.  Wack,  £2  Ark. 
2S8,  12  S.  W.  566,  5  L.  R.  A.  473; 
Pierce  o.  Merrill,  128  Cal.  473,  61  Poo. 
67,  79  Am.  St.  Rep.  63;  Buckingham  v. 
Badtb,  23  Conn.  453  (promiae  that  all 
debtor  owed  "vould  be  settled  and 
made  right"  insufScient  to  remove  the 
bar  where  tbra«  were  a  number  of 
debts);  Walker  t>.  GrigKs,  32  Ga.  110; 
Pendley  e.  Powers,  129  Ga.  69,  58 
8.  E.  653;  CarroU  v.  Fonyih,  69  111.  127; 
CHara  v.  Murphy,  196  Bl.  599,  63 
N.  E.  1081  (promiee  by  debtor  to  pay 
"every  cent  he  owed  him"  held  suffi- 
ciently definite) ;  Kleis  t>.  McGrath,  127 
Iowa,  459,  103  N.  W.  371,  69  L.  R.  A. 
260,  109  Am.  St.  Rep.  396  (a  promis- 
sory note  for  interest  due  on  a  prior 
note,  but  not  so  stating  will  not  revive 
the  jaVK  note  not  being  an  admission 
in  writing  of  the  earlier  debt) ;  Lehman 
V.  Mahier,  34  La.  Ann.  319  (an  ac- 
knowledgment of  indebtedness  of 
13,468.51^  the  amount  named  in  a 
statement  tendered  by  the  creditor, 
cannot  be  shown  by  parol  to  include  a 


Dot«,  though  witneesee  testified  the 
note  was  included  in  the  statement); 
nay  V.  Garcelon,  17  Me.  145  (general 
acknowledgement  of  indebtedness  in- 
sufficient though  there  seems  to  have 
been  but  one  debt) ;  Smith  v.  Moulton, 
12  Minn.  3S2  (general  acknowledg- 
ment of  indebtedness  insufficient  where 
creditor  has  more  than  one  claim); 
RubkU  v.  Davis,  SI  Minn.  482,  53 
N.  W.  766  (acknowledgment  <rf  "this 
note  and  the  one  attached  to  it"  suf- 
ficient, and  the  notes  though  no  longer 
attached  may  be  identified  by  parol); 
Barter  V.  BrandenbuiB,  137  Minn.  259. 
163  N.  W.  510  (reiterates  the  general 
rule,  but  holds  that  checks  given  for 
outlawed  debts  were  enforceable 
against  the  maker  though  they  did  not 
recite  the  consideration) ;  Big  Diamond 
Milling  Co.  n.  Chicago  Ac.  Ry.  Co., 
(Minn.  1919),  171  N.  W.  799  (promise 
to  pay  all  d^ms  of  a  certain  class  suf- 
ficiently definite);  Allen  v.  Tfillmftn 
69  Miss.  225,  13  So.  871  (general  ao- 
knowledgment  of  indebtedness  insuf- 
ficient); Braithwaite  v.  Harvey,  14 
Mont.  208,  36  Pac.  38,  27  L.  R.  A.  101, 
43  Am.  St.  Rep.  625;  Clarke  v.  Dut- 
cher,  9  Cow.  674;  Faison  p.  Bowden,  72 
N.  C.  405  (general  acknowledgment  in- 
sufficient to  revive  barred  portion  of 
running  account);  Hussey  v.  Kirkman, 
95  N.  C.  63;  Rosencrance  v.  Johnson, 
191  Pa.  520,  43  Atl.  360  (general 
acknowledgement  insufficient  to  re- 
vive barred  portion  of  running  ac- 
count); Cole's  Esec  v.   Martin,  96 
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the  light  of  the  circumstances  surrounding  its  malting,  the 
debt  to  which  it  relates  can  be  determined,  there  seems  no 
necessity  for  any  other  identification.  Nevertheless  a  few 
cases  hold  that  the  promise  itself  must  so  define  the  indebted^ 
ness  to  which  it  relates,  that  it  can  be  identified  without 
extrinsic  evidence,**  and  a  few  courts  even  hold  that  the 
amount  of  the  claim  must  be  defined.^'  But  generally,  and 
i^itly,  an  acknowledgment  or  new  promise  is  held  sufficient 
if,  under  the  circumstances,  as  shown  by  parol,  it  is  clear  to 
what  the  acknowledgment  must  have  related.**  In  many 
jurisdictions  where  the  debtor  makes  a  general  acknowledg- 
ment of  indebtedness,  a  presumption  is  made  by  the  court 
that  the  acknowledgment  relates  to  the  debt  afterwards  sued 


Va.  223,  37  S.  E.  907;  HoUey'B  Ex'r 
V.  Curry,  58  W.  Va.  70,  51  S.  E.  135 
(promise  to  pay  whatever  the  debtor 
owed,  iDsuffident  to  revive  barred  por- 
tion of  debt) ;  see  a  discuBaion  of  hjibIo- 
gotu  questions  under  the  Statute  of 
Frauds,  infra,  H  576,  578. 

"  Kleia  V.  McGrath,  127  la.  459, 103 
N.  W.  371,  69  L.  R.  A.  280,  109  Am. 
St.  Rep.  396;  Burr  v.  Burr,  26  Pa.  St. 
284  (the  creditor  requested  a  payment 
"on  that  note  which  I  hold  of  thine," 
and  a  payment  was  made.  There  was 
no  evidence  of  any  other  note  between 
the  parties  but  the  acknowledgment 
was  held  iosufBcient] ;  Ward  t>.  Jack, 
172  Pa.  416,  33  Atl.  577;  aee  also  cases 
in  ttie  preceding  note. 

»  See  it^a,  {  188. 

■Beale  v.  Nind,  4  B.  &  Aid.  568; 
Cheslyn  v.  Dailby,  10  L.  J.  Eicch.  4; 
Cook  tr.  Martin,  29  Conn.  63  (general 
acknowledgment.  There  were  two 
rlauna.  Jury  must  determine  to  which 
the  acknowledgment  referred);  Deep 
River  Nat.  Bank's  Appeal,  73  Conn. 
341,  47  Atl.  675  (general  acknowledg- 
ment. Jury  justified  in  inferring  it 
related  to  both  of  two  debts);  O'Hara 
V.  Murphy,  196  111.  599,  63  N.  E.  1081 
(promise  by  debtor  to  pay  "every  cent 
he  owed  "  construed  as  including  barred. 


as  well  as  unbarred  indebtedness); 
CampbeU  d.  CampbeU,  118  Iowa,  131, 
91  N.  W.  894  (a  payment  stated  to  be 
"on  my  note,"  the  note  in  question  be- 
ing the  only  note  of  the  defendant  held 
by  the  plaintiff,  sufficiently  identifies 
the  debt);  Kugler'a  Sucoesaion,  23  Ia. 
Ann.  456  (promise  to  pay  indebtedness, 
parol  evidence  admissible  to  show  no 
other  debt  but  that  in  suit  existed); 
Barnard  v.  Bartholomew,  22  Pick.  291 
(general  acknowledgment  held  to  cover 
barred  as  well  as  unbarred  indebted- 
ness); Rumsey  v.  Settle's  Estate,  120 
Mich.  372,  79  N.  W.  579  (promise  by 
debtor  to  pay  "every  cent"  he  owed 
held  applicable  to  all  of  various  barred 
and  unbarred  notes  which  he  owed  the 
promisee) ;  Stewart  v.  Forman,  90  Miss. 
85,  43  So.  67;  Manchester  f.  Breedner, 
107  N.  Y,  346,  14  N.  E.  405,  1  Am.  St. 
Rep.  829  (orders  given  by  debtor  to 
creditor  for  tiie  payment  of  money  may 
be  shown  by  parol  to  have  been  pven 
to  secure  part  payment  of  a  debt); 
WilcoK  V.  Clarke,  18  R.  I.  324,  27  Atl. 
219;  Gruenberg  v.  Buhring,  5  Utah,  414, 
16  Pac.  486.  ("I  will  pay  you  all" 
is  a  auCBcient  written  promise  and  may 
be  shown  to  refer  to  a  general  account, 
the  only  indebtedness  of  the  defendant 
to  the  plaintiff). 
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upon  by  the  creditor,  in  the  absence  of  evidence  on  the  part 
of  the  defendant  to  prove  that  the  acknowledgment  referred 
to  some  other  indebtedness."  But  other  jurisdictions  aJlow 
no  such  presumption  and  require  the  plaintiff  to  prove  that 
the  debt  to  which  the  acknowledgment  relates  was  clearly 
identified. » 

§  166.  An  unqtialifled  acknowledgment  of  a  debt  implies  a 
promise  to  pay  it. 

.  It  is  a  somewhat  artificial  inference  of  fact  that  an  unquali- 
fied admission  of  a  debt  necessarily  imphes,  so  ff^  as  the  Statute 
of  Limitations  is  concaned,  a  new  promise  to  pay  it.  Though 
the  contrary  is  often  assumed,  there  is  no  such  necessary  in- 
ference or  implication  as  a  matter  of  fact.^  This  is  shown 
by  ihe  fact  that  if  a  debt  is  barred  by  a  dischai^  in  bank- 
ruptcy an  admission  will  not  operate  as  a  new  promise  to  pay 


"  BaiUie  p.  Inchiquin,  1  Esp.  435 
(Lonl  KenyoD  ruled  tliat  a  genetftl  ao- 
knowledgDient  "ehould  be  takeo  to 
^iply  to  the  debt  in  queetjon ;  and  that 
it  should  he  on  the  defendant  to  ex- 
plain the  promise  so  made  and  show 
that  it  applied  to  some  other  do- 
mand"};  Froat  v.  Bengough,  1  Bing. 
266;  MorreU  v.  Ferrier,  7  Col.  22,  1 
Pm.  94;  Blacfcmore  e.  Neale,  15  Col. 
Aw).  49,  60  Pac.  952;  Cook  v.  Martin, 
29  Conn.  03;  Whitney  r.  Bigelow,  4 
Pick.  110  (but  in  Bailey  v.  Crane,  21 
Fkk.  323,  324,  the  court  said:  "Had 
there  been  any  other  demands  be- 
tween the  parUee,  it  could  not  have 
been  known  to  which  it  referred,  and 
■o  it  could  not  be  applied  to  adier."); 
Wilcox  r.  Williams,  5  Nev.  206;  How- 
ard o.  Windonf,  86  Tes.  560,  29  3.  W. 
483;  CotuDa  ir.  Urbahn,  104  Tex.  20B, 
135  S.  W.  1159,  34  L.  R.  A.  (N,  S.)  346. 
Bee  also  Doran  c  Domn,  145  la.  122, 
123  N.  W.  996,  35  L.  R.  A.  (N.  8.)  805. 

"Opp  p.  Wack,  52  Ark.  288,  12 
8.  W.  565,  6  L.  R.  A.  748  (the  written 
ftdoiowledgment  must  identify  the 
debt  referred  to  if  there  are  more  than 
of»);  Stout  V.  Marshall,  75  Iowa,  498, 


39  N.  W.  808  (promise  to  pay  "every 
cmt  that  is  due"  made  by  one  who 
owed  several  notes  will  not  revive  one 
which  is  barred);  Pray  v.  Garcelon,  17 
Me.  145  (general  acknowledgment  in- 
sufficient though  no  evidence  of  any 
debt  other  ihaa  that  eued  on);  Whit- 
ney D.  Reese,  11  Minn.  138,  148 
("When  there  are  more  debts  than  one 
due  from  the  defendant  to  the  plain- 
tiff, it  must  appear  to  which  it  appUea, 
or  it  cannot  be  applied  to  either,"); 
Anderson  t>,  Nystrom,  103  Minn,  168, 
114  N.  W.  742,  13  L.  R.  A.  (N.  S.) 
1141,  123  Am.  St.  Rep.  320;  Allen  v. 
Hilhnan,  69  Miss.  225,  13  So.  871; 
Braithwaite  v.  Harvey,  14  Mont.  208, 
36  Pac.  38,  27  L.  R.  A.  101, 43  Am.  St. 
Rep.  625.  See  also  Faison  v.  Bow- 
den,  72  N.  0.  405;  Landis  v.  Roth,  109 
Pa.  621,  1  Ad.  49,  58  Am.  Rep.  747. 
See  also  Boxley  d.  Gale,  19  Ala.  151; 
Walker  v.  Griggs,  32  Ga.  119. 

»  See  as  to  such  inferences  in  cases 
not  involving  the  Statute  of  limita- 
tions, Hegeman  v.  Moon,  131  N.  Y. 
462,  SON.  E.  487;  Patterson  ■>.  Chap- 
man, (Cal.  1919),  176  Pac.  37,  2  A.  L. 
R.  1467. 
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the  debt;  **  nor  will  an  admission  by  a  discharged  surety  be 
effectual;"  nor,  according  to  the  weight  of  authority  will  an 
admisaon  or  part  payment  determine  an  infant's  right  to 
avoid  his  obligation.**  So  in  a  jurisdiction  which  holds 
a  widow  bound  by  a  new  promise  to  pay  an  indebtedness 
which  she  purported  to  incur  when  incapacitated  by  marri^e 
from  doii^  so,  it  is  held  that  a  mere  admis^on  during  her 
mdowhood  is  insufficient  to  bind  her;  **  but  as  to  the  Statute 
of  Limitations  it  is  well  settled  in  most  jurisdictions  that  "an 
unqualified  acknowledgment  of  present  indebtedness  ,  .  ,  un- 
accompanied with  any  evidence  showing  a  determination  not 
to  pay  "  **  is  equivalent  to  a  new  promise.^*  All  the  words 
of  an  acknowledgment,  hcrwever,  must  be  considered  in  order 
to  determine  whether  the  acknowledgment  was  unqualified 
and  whether  it  was  accompanied  by  any  evidence  showii^;  a 
determination  not  to  pay.  The  line  drawn  in  r^ard  to  these 
matters  can  best  be  determined  by  an  examination  of  the 
illustrations  in  the  following  sections. 

§  167.  An  admission  of  indebtedness  though  Implying  no 
promise  to  pay  is  still  sufficient  in  some  jurisdictions. 

In  a  few  States  the  courts  have  construed  local  statutes 
as  removing  the  defence  of  the  statute  from  any  defendant 
who  has  acknowledged  the  debt  within  the  statutory  period, 
though  no  willingness  to  pay  can  fairly  be  impUed.  These 
statutes  were  perhaps  intended  merdy  to  re&iact  the  common 
law  as  modified  by  Lord  Tenterden's  Act  in  England,  but 
they  have  been  construed  as  making  the  admission  sufficient 
of  itself  and  not  merely  as  evidence  of  a  promise.   Such  States 

"Supra,   ilSS.  8I9;Radiguki>.  Hughes,  84  Coon.  137, 

■■  Supra,  {  1S7.  79  AU.  SO;  Freeman  e.  W^ker,  67  ID. 

"  Seecupra,  i  163.  App.  SOS;  Whiteman  v.  McFarland,  68 

"  Kelly  V.  Eby,  141  Pa.  176,  21  Atl.  III.  App.  295;  Hemsley  e.  HoUin^ 

fil2;  SimreU  v.  Miller,  169  Pa.  326,  32  worth,  119  Md.  431,  87  AU.  606;  Kng 

Atl.  548.  V.  Davia,  168  Mass.    133,  46  N.  E. 

"  Barnard  v.  Bartholomew,  22  Pick.  418;  Benyman  r.  Becker,  173  Mo.  App. 

291,  293;  CuBty  v.  Donlan,  159  Mass.  346,  158  S.  W.  809;  Savage  o.  Gaut 

245, 247, 34  N.  E.  360, 38  Am.  St.  Rep.  (Tenn.   Ch.    App.),    57   S.    W.    170; 

419.  Howard  t>.  Wisdom,  86  Tex.  660,  26 

I.  W.  483. 
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are  Iowa,*"  Kansas,  *'  Nebraska,"  New  Mexico,^*  and  Okla- 
homa.^ In  one  of  these  States  the  rule  has  been  thus  defined: 
"Anything  that  will  indicate  that  the  party  making  the 
acknowledgment  admits  that  he  is  still  liable  on  the  claim, 
that  he  is  still  bound  for  its  satisfaction,  and  that  he  is  still 
held  for  its  liquidation  and  payment,  is  sufl&cient  to  revive 
the  debt  or  claim;  and  there  is  no  necessity  that  there  should 
also  be  a  promise  to  pay  the  same,  either  express  or  imphed."  *' 
There  is  less  difference  than  nught  be  expected  between  the 
actual  results  reached  under  statutes  thus  construed  and 
those  reached  under  other  statutes.  The  difference  is  usually 
merely  that  under  the  ordinarily  prevailing  rule  the  court 
says  a  promise  is  implied  from  an  unqualified  admission  while 
in  the  jurisdictions  in  question  it  is  said  that  the  admission 
itself  is  sufficient. 

§  168.  Acknowledgments  qualified  by  refusal  or  statement  of 
inabUi^  to  pay. 

If  the  debtor  admits  his  indebtedness  but  couples  the  admis- 
sion with  a  refusal  to  pay,  no  new  promise  can  be  imphed.** 
A  statsnent  that  the  debtor  is  unable  to  pay  at  present  does 
not  qualify  his  admission  so  far  as  to  prevent  the  implication 


••  Stewart  o.  McFarland,  84  Iowa,  66, 
50  N.  W.  221;  Nelson  o,  Huwd,  92 
Iowa,  356,  60  N.  W.  656,  64  Am.  St. 
Rep.  668;  Jenckee  o.  Bice,  119  Iowa, 
451,  93  N.  W.  384. 

"Fott  Scott  t>.  Hickman,  112  U  S. 
160, 28  L.  Ed.  636,  6  S.  Ct.  56;  Elder  t>. 
Dyer,  26  Kana.  604,  40  Am.  Rep.  320; 
I^Bney  0.  Healey,  73  Kana.  326, 86  Pac 
287.  But  a  letter  aq>raeing  regret  at 
tfae  dd>tor'B  inabili^  to  pay  was  hdd 
iusufficimt.  Corbett  v.  Uoss,  08  Eans. 
290,  167  Fac.  1196. 

"  Devereaux  v.  Henry,  16  Neb.  65, 
19  N.  W.  697. 

"Cleland  v.  Hoatetter,  13  N.  Mex. 
43,  79  Pac.  801. 

"  Andrew  v.  Kennedy,  4  Okla.  626, 
628,  46  Pm.  485. 


•■  Elder  f .  Dyer,  26  Kane.  604,  40 
Am.  R«p.  320. 

"A'Court  ir.  CroBS,  3  Bing.  329; 
Codo  0.  Ouerra,  67  Fla.  331,  65  So.  6; 
Gray  o.  McDoweU,  6  Bush,  475;  Stew- 
art V.  Watte,  15  Li.  Ami.  135;  Porter 
V.  Hill,  4  Me.  41;  Bailey  o.  Crane,  21 
Pick.  323;  Buckner  u.  Johnson,  4  Mo. 
100;  Laurence  v.  Hopkins,  13  Johns. 
288;  Lee  i>.  Poik,  4  McCord,  216;  Bur- 
nett V.  Mungw,  23  Tex.  Civ.  App.  278, 
56  S.  W.  103. 

Under  the  early  EagUah  rule  pre- 
vailing in  the  latter  part  of  the  18th 
century,  such  an  admieaion  would  have 
been  sufficient.  See  supra,  {  161,  and 
in  some  early  American  cases  the 
same  doctrine  is  apphed.  See,  e.  g., 
Olcott  V.  Scales,  3  Vt.  173,  21  Am. 
Deo.  685. 
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of  a  new  promise;  **  and  if  the  statement  of  present  inability 
is  coupled  with  a  promise  or  even  an  expression  of  hope 
to  pay  in  the  future,  it  is  even  clearer  that  the  debtor  thereby 
renews  his  liability.**  It  would  seem,  however,  that  in  any 
case  where  the  debtor  asserted  present  inability,  any  promise 
implied  must  be  rather  to  pay  after  a  reasonable  time  or  when 
he  becomes  able,  than  to  pay  immediately."  A  declaration  of 
inabihty  to  pay  which  fairly  construed  relates  not  merely 
to  the  present,  but  to  the  future  as  well,  is  equivalent  to  a 
refusal  to  pay,  and  it  is  immaterial  whether  or  not  the  debtor 
also  admits  the  exist^ice  of  the  debt.** 


§  liS9.  Acknowledgment  coupled  with  claim  of  set-off  or  re- 
duction. 

Frequently  a  debtor  couples  his  admission  of  a  debt  with 
the  assCTtion  that  he  is  entitled  to  set  oflf  a  claim  of  his  own 
against  the  debt.    If  the  assertion  is  to  the  effect  that  the 


••  Gardner  v.  McMahon,  3  Q.  B.  661; 
De  Forest  v.  Hunt,  8  Conn.  179;  Rob- 
inson V.  Day,  7  la.  Ann.  201  (inter- 
nipla  prescription  of  debt  not  barred); 
Bloom  p.  Kem,  30  La.  Ann.  1263 
(interrupts  prescription  of  debt  not 
barred);  Beeler  t>.  Oarke,  90  Md.  221, 
44  AU.  1038,  78  Am.  St.  Rep.  439; 
Chidaey  v.  PoweU,  91  Mo.  622,  4  8.  W. 
446;  Rolfe  v.  PiUoud,  16  Neb.  21,  19 
N.  W.  616,  970;  Cudd  v.  Jones,  63  Hun, 
142,  17  N.  Y.  S.  582;  Howard  e.  Win- 
don,  86  Tex.  660,  26  S.  W.  483;  qf. 
Eckford  ir.  Evans,  66  Miss.  18;  Kirk- 
bride  D.  Gssh,  34  Mo.  App.  256;  At- 
wood  V.  Cobum,  4  N.  H.  316. 

"  Lee  IT.  Wilmot,  L.  R.  1  Exch.  364; 
Walker  v.  Freeman,  209  IIL  17,  70 
N.  E.  595;  Quinlan  v.  Thompson,  152 
111.  App.  275;  Boylisa  v.  Street,  51  la. 
627,  2  N.  W.  437;  Jenckes  v.  Rice,  119 
la.  451,  93  N.  W.  384;  Cleland  v.  Hob- 
tetter,  13  N.  Mex.  43,  79  Pac.  SOI; 
CoflSn  V.  Secor,  40  Ohio  St.  637;  Cars- 
ley  V.  McFarlane,  28  Nova  Scotia,  48. 

"/n  re  BetheU,  34  Ch.  D.  661; 
Bullion  &  Exchange  Bank  v.  Hegler, 


93  Fed.  890.    But  see  Lee  o.  Wihoot, 
L.  R.  1  Exch.  364. 

•■  Knott  ir.  Farren,  4  D.  &  B.  179 
("I  can't  afford  to  pay  my  new  debts, 
much  less  my  old  ones");  Rackham  v. 
Marriott,  2  H.  &  N.  196  ("I  do  not 
\viBh  to  avail  myself  of  the  Statute  of 
Limitations  to  refuse  payment  of  the 
debt.  I  have  not  the  means  of  payment 
and  must  crave  a  continuance  of  your 
indulgence.  My  situatioD  as  a  clerk 
does  not  afford  me  the  means  of  paying 
up  a  shilling,  but  in  time  I  may  reap  the 
benefit  of  my  services  ia  an  augmenta- 
tion of  salary  that  may  enable  me  to 
propose  some  satisfactory  arrangement. 
I  am  much  obliged  to  you  for  your  for- 
bearance"). See  also  Thayer  v.  Mills, 
14  Me.  300;  Kirkbride  v.  Gash,  34  Mo. 
App.  256;  Bailey  v.  Crane,  21  Pick.  323; 
Wald  V.  Arnold,  168  Mass.  134,  46 
N.  E.  419;  Atwood  u.  Cobum,  4  N.  H. 
316;  Manning  i..  Wheeler,  13  N.  H. 
4S6;  Hancock  o.  Bliss,  7  Wend.  267; 
Galpin  f.  Barney,  37  Vt.  627  (defend* 
ant  said  plaintiff  ought  to  have  his  pay, 
but  he  was  poor  and  could  not  p^). 


-abvG00»^lc 


§  170  CONSIDERATION  357 

set-off  will  cancel  the  indebtedness,  it  is  obvious  that  tlie 
statement  taken  as  a  whole  amounts  to  a  refusal  to  pay  the 
debt,  and  no  new  promise  can  be  implied."  So  if  the  acknowl- 
edgment of  indebtedness  is  conditional  on  the  creditor's  assent 
to  the  validity  of  a  set-off,  no  new  obligation  on  the  part  of 
the  debtor  can  arise  unless  the  creditor  expresses  such  assent.^ 
But  if  the  debtor  acknowle(^^  the  debt  unqualifiedly,  there 
seems  no  reason  why  a  new  promise  should  not  be  inferred 
from  the  acknowledgments  merely  because  he  asserts  that  he 
has  a  cross  claim.  In  effect  the  debtor  thereby  promises  to 
pay  the  excess  of  the  old  debt  over  and  above  his  own  claims. 
In  one  of  the  exceptional  jurisdictions  which  require  the 
promise  or  acknowledgment  to  fix  the  amount  of  the  debt," 
the  promise  to  pay  even  a  fixed  amount  subject  to  an  undefined 
aet-oB,  would  not  be  effectual."*  But  wherever  an  acknowiedg- 
mrait  of  indebtedness  of  indefinite  amount  is  effective,  the 
assertion  of  a  right  to  set  off  such  valid  claims  as  the  debtor 
may  have  ought  not  to  prevent  the  revival  of  the  debt.*' 
An  acknowledgment  of  indebtedness,  coupled  with  an  assertion 
that  the  amount  cUumed  by  the  creditor  is  excessive  presents 
the  same  question.  Such  an  acknowledgment  has  been  held 
sufficient; "  and  if  the  debtor  indicates  to  what  degree  he 
considers  it  excessive,  so  that  his  implied  new  promise  is  not 
too  uncertain  for  enforcement,  this  result  should  be  reached. 

§  170.  An  unqTialifled  acknowledgment  made  under  circum- 
stances showing  no  intention  to  pay. 

As  the  force  of  an  acknowledgment  depends  in  most  States 
upon  the  inference  to  be  drawn  from  it  of  an  intention  to  pay, 

"  CriHM  »■  D«TW,  12  M.  &  W.  159;  424,  428;  Davidson  s.  MorrU,  5  Sm, 

In  re  Biver  Steuner  Co.,  L.  R.  6  Ch.  &  M,  564;  Gordon's  Estate,  3  Fa.  Co. 

«22;    Deebon  v.  Eaton,  4  Me.  413;  Ct.  ISO;  Sutton  c.Bumias,  9  Leigh,  381, 

Bradley  k.  Fidd,  3  Wend.  272;  Eckrat  33  Am.  Dec.  246. 
V.  Wilson,  12  Sei^.  &  R.  393;  Lee  v.  "  White  v.  Potter,  Coxe  (N.  J.), 

Folk,  4  McCord,  215.  Johnson's  Adm.  v.  Bounethea,  3  Hill 

•  Nicholls  V.  Warfield,  18  Fed.  Cas.  (8.  C),  15,  30  Am.  Dec.  347;  Jones 

No.    10,  234,  2  Cranch  C.  C.  429;  Brown,  9  U.  C.  C.  P.  201. 
Stil^p.  laurel  Fork  Oil,  etc.,  Co.,  47  "CollegcK.  Horn.SBing.  lI9;Gard- 

W.  Va.  838,  35  S.  E.  986.  na  v.  M'Mahon,  3  Q.  B.  561;  Skeet 

•8m  itifra,  i  188.  Lindsay,  3  Ex.  D.  314. 

"  See  Teessen  d.  Cfunblin,  1  111.  App. 
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if  there  is  aiQrthing  tending  to  n^ative  such  an  inference  in 
the  surrounding  circumstances  even  though  not  in  the  words 
of  the  acknowledgment,  the  indebtedness  will  not  be  revived.'* 
The  admission  of  a  witness  that  he  is  indebted,  being  made 
under  the  compulsion  of  an  oath,  does  not  afford  any  warrant 
for  the  imphcation  of  a  promise.'^  An  acknowledgment  in 
an  answer  to  a  bill  in  equity,  being  also  made  under  compul- 
sion, affords  no  implication  of  a  new  promise,**  except  in 
jurisdictions  where  an  admission  of  indebtedness  even  though 
no  implication  of  a  promise  to  pay  can  be  made  from  it,  imposes 
a  fresh  liability  on  the  debtor."  Though  a  new  promise  should 
not  be  implied  from  an  admission  compulsorily  made  under 
such  circumstances,  there  seems  no  reason  why  a  debtor  may 
not  in  a  pleadii^,  as  well  as  elsewhere,  effectively  make  a 
new  promise,  by  words  sufficiently  express."  In  order  to 
amount  to  a  new  promise  the  words  of  the  debtor  in  a  pleading 
must  conform  to  the  ordinary  requirements  of  a  new  promise." 
If,  therefore,  any  part  of  the  statement  of  the  debtor  indicates 
an  intention  not  to  pay  the  debt,  it  is  abundantly  clear  that  no 
new  liability  is  created.**  Allowii^;  judgment  to  go  by  default 
involves  no  promise  of  payment;***  but  confessmg  judgmoit 


"  BeU  c.  Moniaon,  1  Pet.  3fil,  362, 
7  L.  Ed.  174;  Goldsby  v.  GenUe,  S 
Blackf.  436;  Johnston  i>.  Hussey,  89 
Me.  488,  36  AU.  993. 

"Sanford  e.  Clark,  29  Conn.  457; 
Bloodgood  e.  Bruen,  S  N.  Y.  362;  Wal- 
ter 0.  Whitocre,  113  Va.  150,  73  S.  E. 
984.  Aa  to  what  will  amount  to  a 
withdrawal  by  the  teatimony  of  a  de- 
fendant of  a  plea  of  the  statute,  Hce 
Moore  v.  Stuart,  215  Mbsb.  456,  102 
N.  E.  658. 

"  CommerciEd  Mutual  Ins.  Co.  v. 
Brett,  44  Barb.  489;  Holberg  t>.  Jaf- 
fray,  65  Miss.  526,  5  So.  94. 

"See  tupra,  S  167,  and  especially 
see  McMillan  v.  Toombs,  74  Ga.  535; 
Boberte  v.  Leak,  108  Ga.  806,  33  S.  E. 
995;  Blalceney  f.  Wylaod,  115  Is.  607, 
89  N  W.  16;  BisseU  v.  Jaudon,  16  Oh. 
St.  498;  Blair  v.  Nugent,  9  Irinh  Eq. 

4oa 


"  Thus  where  in  a  pleading  a  debtor 
asserts  an  indebtedness  to  the  creditor 
and  claims  the  ri^t  to  deduct  it  from 
anoUier  claim  made  against  himself, 
Brigham  v.  Hutehins,  27  Vt.  569;  Din- 
guid  D.  Schoolfield,  32  Gratt,  803;  or 
asserts  in  a  bill  in  equity  as  a  ground 
foi  relief,  hia  own  indebtedoeas.  Brad- 
ley v.  Briggs,  22  Vt.  95. 

"Thornton  e.  Nichols,  119  Ga.  50, 
4S  S.  E.  785;  McMillan  e.  Leeds,  68 
Kans.  815,  49  Pac.  159. 

**  Hinkle  v.  Currin,  2  Humfdi.  137. 
As  where  the  debtor  admitting  an  ob- 
tigatioo  to  pay  the  debt  asserts  a  right 
of  set-off  exceeding  it  in  amount,  Bad- 
ford  V.  Spyker's  Adm'r,  32  Ala.  134, 
or  where  the  debtor  though  confessing 
the  debt  pleads  an, avoidance  of  lift- 
bility  upon  it.  Southern  Mutual  Ins. 
Co.  V.  Pike,  34  La.  Ann.  826. 

••  Boone  v.  Colehour,  166  111.  305,  46 
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does,*'  as  does  sigoing  a  statonent  of  indebtedaees  intended 
as  a  basis  for  a  judgment  by  confession  tboi^  no  judgment 
was  in  fact  entered.*'  A  schedule  of  debts  made  by  one  who  as- 
signs his  property  for  the  benefit  of  creditors,*^  or  in  compliance 
with  a  bankruptcy  law,"  will  not  revive  a  debt  listed  therein. 
Though  it  is  essential  to  an  effective  acknowledgment  that 
the  court  shall  be  able  to  inf^  from  it  the  debtor's  intention 
to  pay,  it  is  not  necessary  that  the  debtor  shoidd  have  known 
when  he  expressed  such  an  intention  that  the  claim  was 
barred." 

§  171.  ninstrations  of  sufficient  ackno^edgment. 

It  was  held  in  the  following  cases  that  the  acknowledgment 
was  BuflSciently  absolute  to  justify  the  inference  of  an  implied 
new  promise:  "Received  of  [the  creditor]  the  sum  of  J700 
at  various  times  to  date,  which  is  hereby  acknowledged;"  •* 
"We  owe  it  and  I  will  have  to  pay  it; "  "  "I  [a  surety]  will 
not  be  longer  held  good  for  note  in  case  it  be  not  promptly 
collected;"  "  "You  ask  me  if  I  wished  to  keep  the  money 
yet.  I  am  glad  you  do  not  need  it  at  present.  I  can  make 
good  use  of  it  yet;"  •*  "I  regret  to  say  that  my  neglect  in 
not  responding  to  your  statement  of  account  was  owing  to 
my  not  having  disposed  of  but  few  of  your  goods;  .  .  .  but 


N.  E.  253;  I^ne  v.  Riohudsom,  79 
N.  C.  159;  Goodwin  p.  BubmU,  35 
Vt.B. 

■>  Binell  v.  Jaudon,  16  Oh.  St.  498; 
Moon's  Adm'x  e.  Highland  Develop- 
ment Co.,  104  Va.  551,  52  S.  E.  2W. 

"Trenery  v.  Swan,  93  Iowa,  619,  61 
N.  W.  947. 

""  Ex  parte  Topping,  4  DeG.  J.  4  S. 
551;  DavieB  v.  Edwards,  7  Excb.  22; 
Everett  v.  Robertson,  1  E.  A  E.  16. 
In  the  early  part  of  tlie  nii^teenth  cen- 
tury when  any  acknowledgment  of 
indebtedness  was  hdd  suSdent  to  re- 
vive it  though  accompanied  by  words  or 
circumstanoea  indioating  an  intention 
not  to  pay,  the  law  was  otherwise.  But 
■ee  Bowie  v.  Henderson,  6  Wheat.  514, 
ii  L.  Ed.  319;  Stuart  v.  Foster,  IS  Abb. 
Fr.  SOS. 


"  Geor^a  Insurance  Co.  v.  Elticott, 
Taney,  130;  Nonotuck  Silk  Co,  u.  Priti- 
ker,  143  III.  App.  644;  Richardsoa  v. 
Thomas,  13  Gray,  381,  74  Am.  Dec. 
636;  Stoddard  v.  Doane,  7  Gray,  387; 
Roeooe  i>.  Hale,  7  Gray,  274;  Christy  p. 
Flemingtoa,  lOPa. St.  129, 49 Am. Dec. 
690;  Hidden  v.  Couens,  2  R.  I.  401, 
60  Am.  Dec.  93;  O'DdqusII  v.  Parker, 
48  Utah,  578,  160  Pao.  1192.  But  see 
S«trtor  V.  Beaty,  26  S.  Car.  293,  303. 

**  Lan^ton  V.  Aderhold,  60  Ga.  376. 

**  Gusty  v.  Donlan,  159  Mass.  245, 34 
N.  E.  360,  38  Am.  St.  Rep.  419. 

••  Miller  f .  Kinsel,  20  Col.  App.  346, 
78  Pac.  1075. 

"Bfums  i>.  PVeytag,  59  Neb.  359, 
80  N.  W.  1039. 

"Bueker  ■>.  Korff's  EUat^  5  N^ 
Unof.  191,  97  N.  W.  sot 
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now  that  I  have  got  the  ball  rolling,  am  in  hopes  to  do  good 
business  in  the  future  .  .  .;"**  "I  am  ashamed  the  accoimt 
has  stood  so  long;"  ""*  a  promise  to  make  a  due  bill  thou^ 
accompanied  with  a  refusal  to  .sign  promissory  notes;  ^'  a 
request  for  an  extension  of  time;  ^'  a  request  from  a  surety  that 
the  creditor  should  get  all  he  could  from  the  principals,  coupled 
with  the  statement  that  he  himself  would  be  home  in  two 
weeks  and  see  tiie  creditor;"  a  promise  to  "settle";"  a 
promise  to  renew  a  note.^^  But  renewal  notes  cannot  be 
considered  promises  to  pay  the  original  notes.^  A  promise 
to  pay  interest  indicates  sufficiently  an  intention  to  pay  the 
principal."  Where  a  debtor  in  mRVing  out  a  statement  of 
his  affairs  for  a  creditor  inserts  therein  a  barred  debt  as  due 
to  the  creditor  the  statute  begins  to  run  afresh."  Asking 
for  an  account  of  specified  indebtedness  since  it  impUes  an 
admission  of  its  existence  revives  the  debt ;  ™  and  so  does 
assent  to  the  correctness  of  an  account  preswted  by  the 


"Wright  ir.  Parmenter,  23  N.  Y. 
Misc.  629,  52  N.  Y.  S.  99.  See  also 
as  to  expression  of  hope  of  ability  Sid- 
well  V.  Mason,  2  H.  &  N.  30e,  310. 

"  Coraforth  f.  Smithard,  5  H.  &  N. 
13. 

'>  Beoedict  c.  Slocum,  95  N.  Y.  App. 
Div.  602,  88  N.  Y.  8.  1052. 

"  Clayton  v.  WaUdna,  19  Tex.  Civ. 
App.  133,  47  8.  W.  810. 

'"  Woodsville  Guanuty  Sav.  Bank  c 
Ricker,  85  Vt.  340,  82  Atl.  2. 

"  Mowry  v.  Saundere,  33  R.  I.  45, 
80  Atl.  421.  See  also  Hopkins  v.  War- 
ner, 109  Cal.  133,  41  Pac.  868;  Brady  c. 
Doherty,  30  Miss.  40, 44;  Edson  v.  Ful- 
ler, 22  N.  H.  183, 190;  Stilwellw.Coope, 
4  Denio,  225,  228;  Taylor  v.  Miller, 
113  N.  C.  340,  18  S.  E.  504.  But  see 
amira,  Bell  v.  Crawford,  8  Gratt.  UO, 
123. 

"Peavey  p.  Brown,  22  Me.  100; 
Rumscy  v.  Settle's  Est.,  120  Mich.  372, 
79  N.  W.  579;  Hart  v.  Boyt,  64  Mies. 
547;  Bowman  f.  Rector  (jenn.  Oh.), 
59  8.  W.  389.  In  Hartnmft'B  Est.  153 
Pa.  530,  26  Atl.  104,  34  Am.  St.  Sep. 


717,  the  court  siud:  "To  moke  a  re- 
newal note  or  to  waive  the  Statute  by 
an  instrument  in  writing  to  be  exe- 
cuted ia  future,  will  not  amount  to  a 
renewal  or  a  waiver  when  it  appears 
that  the  instrument  was  prepared  but 
its  execution  pcstponed  or  put  oS,  from 
time  to  time,  and  finally  left  undone." 
See  also  lUtter's  Estate,  161  Pa.  79,  28 
Atl.  1011;  Alexander  V.  Muse,  112Tenn. 
233,  79S.  W.  117.  The  fact,  however, 
that  the  debtor  refused  or  failed  to 
give  the  promised  renewal  note  mwely 
shows  that  he  had  changed  his  mind 
since  he  made  the  original   promise. 

"  Foster  v.  Dawber,  6  Eich.  839. 

"  Taylor  v.  Steele,  16  M.  &  W.  665. 
See  also  cases  infra,  J  174,  of  actual 
payment  of  interest. 

"  Hohnes  V.  MackreU,  3  C.  B.  {N.  8.) 


Sharpe,  1  Ex.  D.  72; 
Skeet  V.  Lindsay,  2  Ex.  D.  314;  In  re 
Lorillard,  108  Fed.  591, 47  C.  C.  A.  511; 
Burrows  e.  Baker,  Irish  R.  3  Eq.  596. 
But  see  Powell  v.  Fetch,  166  Gal.  329, 
136  Pac.  55. 
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creditor,  which  includes  a  barred  debt.*  But  the  debtor's 
failure  to  object  to  such  an  account  submitted  by  his  creditor 
will  not  do  so." 

§  172.  Illustrations  of  insufficient  acknowledgment 

In  the  following  cases  the  acknowledgments  were  held  not 
sufficiently  positive  to  justify  the  inference  of  a  new  implied 
promise: — A  letter  from  the  debtor  in  reply  to  a  claim  for 
$77.91  saying  in  substance,  that  the  debtor  could  not  pay  at 
once  and  did  not  know  when  he  could,  adding  "furthermore 
the  bill  is  $55.70  in  all,  deducting  $20  on  my  last  paymait;"  ** 
a  letter  from  the  debtor  saying  "I  think  a  little  later  as  soon 
as  things  start  up  I  may  be  able  to  do  something  for  you;"  " 
a  letter  from  the  debtor  offerii^  to  endeavor  to  raise  a  certain 
sum  if  the  creditor  would  accept  it  in  full  satisfaction  of  cer- 
tain notes,  adding  "I  am  not  backing  up  or  repudiatii^  any- 
thing;" '*  a  delivery  by  the  m^er  of  a  note  at  the  request 
of  the  payee's  executor  of  a  true  copy  of  the  note  to  the 
executor; "  a  letter  by  the  maker  of  a  note  saying  that  if 
he  could  keep  the  land  which  was  mor^aged  to  secure  l^e 
note  a  year  longer,  he  thou^t  he  could  make  a  half  payment 
in  the  year  and  if  he  could  not,  he  would  be  glad  to  give  up 
the  land,  further  asking  that  he  be  given  a  show ;  *  a  promise  to 
tiy  to  pay  a  debt  if  sickness  did  not  continue  too  long,  and  that 
the  debtor  wanted  to  pay  the  debt  in  the  current  season;" 
an  offer  to  arbitrate,  since  it  does  not  involve  an  admission 
of  liability;"'  a  promise  to  leave  money  by  will  unless  it  is 

■■Elliott  V.  Mills,  10  Ind.  36S;  "Wood  n.  Meirietta,  66  Kaoa.  748, 

"Be  McHeniy,  71  L.  T.  Rep.  146;  71Pbc.579.  In  Kansas  an  acknowledg- 

Venier  it.  Guillou,  97  Pa.  63;  Robioeon  ment  must  apparently  be  more  direct 

«.  Monroe  (Tex.  Civ.  App.),  25  S.  W.  and    explicit    than    in    most    States, 

53.  tliough,  aa  has  been  seen  (supra,  £  167), 

**  Wald  P.  Arnold,  16S  Maaa.  134,  46  no  new  promise  needs  to  be  implied. 

N.E.419.    SeealaoFrancen.  Ruby,  93  See  McMillan  v.  Leeds,  58  Kans.  815, 

Neb.  214,  140  N.  W.  175.  49  Pac.  169;  Cooper  v.  Haythom,  65 

"Gill  D.  Gibson,  225  Mass.  226,  114  Kans.  860,  70  Pa«.  581;  Durban  o. 

N.  E.  lOS.  Knowlea,  66  Kans.  397,  71  Pac.  829. 

"Thnmp  v.  Russell,  145  Mich.  482,  C/.  decisions  stated  supra,  S  171. 

108  N.  W.  1013, 116  Am.  St.  Rep.  314.  "  Koop  it.  Cook,  67  Or.  93,  135  Pac. 

»  Goodrich  p.  Caae,  6S  Oh.  St.  187,  317. 

«7  N.  E.  296.  •"■  Curtis  p.  Sacramento,  70  Gal.  412, 
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clear  that  the  money  is  to  be  left,  not  as  a  gift,  but  as  payment 
of  an  obli^tion;"  an  acknowledgment  of  the  debt  as  hav- 
ing once  eidsted.  "There  must  be  a  distinct  and  unequivocd 
acknowledgment  of  the  debt  as  still  subsisting  as  a  personal 
obligation  of  the  debtor."  "  Therefore,  an  acknowledgment 
that  a  debt  subsisted  formerly,  accompanied  with  a  statement 
that  it  has  been  paid  or  discharged  will  not  revive  a  debt, 
though  in  fact  it  has  not  been  paid  or  discharged." 

§  173.  Giving  securify  is  an  efFective  acknowledgment. 

The  ^ving  of  a  pledge  or  other  security  for  a  debt  is  such 
an  acknowledgment  of  it  as  a  still  sut^tmg  obUgation  as 
to  imply  a  promise  of  payment."  So  far  as  concerns  the 
implical^on  of  a  new  promise,  there  seems  no  reason  wl^ 

11  Pac.  748;  RoBaiter  i>.  Colby,  71 N.  H.      moot  Farm  Machine  Co.,  66  Vt.  287, 


2  Atl.  927.  See  also  linderman 
V.  Pomeroy,  142  Fa.  ISS,  21  Atl.  820, 
24  Am.  St.  Rep.  494. 

■■Outwatere  f.  Brownlee,  22  Cal. 
App.  53S,  136  Pac.  300;  Schoubachler 
V.  Scbonbachler,  22  Ky.  L.  Rep.  314, 
67  S.  W.  232;  Wateon  v.  Barber,  105 
La.  799,  30  So.  127;  Gill  v.  Staylor,  97 
Hd.  665,  55  Atl.  398.  Ab  a  new  promise 
to  pay  a  dischtu^ed  debt  in  the  future 
is  binding,  Bee  in/ra,  H  179  et  aeq.,  it 
follows  that  a  promise  to  pay  a  debt  as 
such  at  the  promisor's  death,  that  is 
by  will,  is  binding.  See  Gill  i>.  Dono- 
van, 96  Md.  518,  64  AU.  117. 

••Shepherd  v.  Thompeon,  122  V.  8. 
231,  236,  30  L.  Ed.  1156,  7  Sup.  Ct. 
1229,  per  Gray,  J.  Se«  also  Cooper  v. 
Haythom,  65  Kans.  860,  70  Pac.  681; 
Durban  v.  Knowlee,  66  Eana.  397,  71 
Pac.  829. 

*>  Birk  V.  Guy,  4  Esp.  184;  Brydgea 
V.  Flumptre,  1  D.  &  R.  746;  Buck- 
master  f.  Russell,  10  C.  B.  (N.  S.)  745; 
Marshall  v.  Dalliber,  5  Conn.  480; 
KeUy  V.  Strouse,  116  Ga.  872,  43  8.  E. 
280;  New  Orleans  &  Carrollton  R.  Co. 
V.  Harper,  11  La.  Ann.  212;  Lombard 
u.  Peaee,  14  Me.  349;  Higdon's  Admrs. 
0.  Stewart,  17  Md.  106;  Bailey  v. 
3ailey,  14  S.  &  R.  195;  George  v.  Ver- 


26  Atl.  722.  And  see  decisiooa  aupro, 
{  169,  to  the  effect  that  an  admission 
coupled  with  a  claim  of  set-oS  equal 
to  the  creditor's  claim  will  not  revive 
a  debt.  But  see  Partington  v.  Butcher, 
6  Esp.  66;  Stimis  v.  Stimis,  60  N.  J.  Eq. 
313,  47  AU.  20. 

"  Russell  V.  LaRoque,  11  Ala.  362; 
Merrills  v.  Swift,  18  Conn.  257,  46  Am. 
Dec.  315;  Maddoz  v.  Walker's  Exr., 
25  Ky.  L.  Rep.  124,  74  S.  W.  741; 
Balch  II.  Onion,  4  Cuah.  669;  First  Nat. 
Bank  v.  Bdl,  141  La.  53,  74  So.  628; 
Smith  V.  Ryan,  66  N.  Y.  352,  23  Am. 
Rep.  60;  Miller  v.  McGee,  2  N.  Y. 
Supp.  166;  Souder's  Estate,  169  Pa. 
239,  32  Atl.  417;  Stanford  v.  Andrews, 
12  Heisk.  664;  Grayson  v.  Taylor,  14 
Tex.  672.  But  see  Shepherd  v.  Thomp- 
son, 122  U.  S.  231,  30  L.  Ed.  1156,  7 
S.  Ct.  1229.  The  taking  by  a  surety  of 
security  from  the  principal  debtor  is 
not  an  acknowledgment  of  liabilify  by 
tiie  surety  to  the  creditor.  Hdt  e. 
Gage,  60  N.  H.  536.  In  Louisiana  it 
seems  to  be  the  law  that  so  long  aa  the 
creditor  retains  posseaaion  of  security 
belonging  to  the  debtor  there  is  a  con- 
tinuing acknowledgment  of  the  debL 
See  Taylor  v.  Vossberg  Mineral  Spring 
Co.,  128  La.  364,  64  So.  907. 
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an  invaUd  attanpt  to  ^ve  Becurity  should  not  be  as  effectual 
as  a  valid  ple<^;  '*  nor  why  an  offer  to  give  security  should 
not  be  as  unequivocal  an  acknowledgment  of  a  debt  as  the 
actual  giving  of  the  security,  unless  the  offer  is  in  the  nature 
of  a  proposed  compromise,  which  would  require  acceptance." 
The  giving,  or  the  offer  to  give  seciuity  may  be  accompanied 
with  such  terms  as  to  negative  any  implication  of  an  unqual- 
ified new  promise;  '*  and  an  agreement  which  goes  no  further 
than  to  provide  that  certain  property  shall  be  apphed  to  the 
payment  of  a  debt  carries  with  it  no-  imphcation  of  a  personal 
promise  to  pay.'"  On  the  other  hand,  if  there  is  an  unqualified 
acknowledgment  or-  new  promise,  the  effect  of  it  will  not  be 
diminished  by  tiie  further  promise  to  pay  in  a  certain  mode 
or  from  specified  property.** 

§  174.  Partial  payment  amounts  to  an  acknowledgment. 

Partial  payment  of  a  debt  is  regarded  as  equivalent  to 
an  admission  of  tiie  debt  and,  therefore,  a  new  promise  is 
implied  therefrom.  This  doctrine  was  early  established  in 
England,^  and  has  continuously  represented  the  generally 
a(s»pted  law.5-  In  Lord  Tenterden's  Act,!*- which  required 
that  new  promises  to  be  effective  must  be  in  writing,  it  was 
expressly  provided  that  nothing  in  the  Act  should  alter  the 
effect  of  any  payment  of  principal  or  interest.  This  English 
statute  has  generally  been  copied  in  the  United  States,  but  not 
in  identical  langu^e.  The  omisEdon  from  the  statute  in  tome 
States  of  the  proviso  saving  the  effect  of  partial  pajrment  has 

"The  contrary  wae,  however,  held  L.  Ed.  1166,  7  S.  Ct.  1229;  Cook  v. 

in  Scott  V.  Shreveport,  20  Fed.  714  Farley,  1  Neb.  Unof.  540, 95  N.W.  683. 

(D.  C.  La).  "  Southern  Pacific  Co.  e.  Prowier, 

■  "See  infm,  S  180.     Such  waa  the  122Cal.  413,  52P«).  836,  55  Pac.  146; 

nature  of  tbe  offer  in  Exeter  Bank  v.  Gill  v.  Donovan,  96  Md.  618,  54  Atl. 

Sullivan,  6  N.  H.  124.  117.  ^ 

>*SeeCawleyo.Fumell,12C.B.291;  "  Dickson  c.  Thomson,  2  Show.  126. 

Wella  0.  Hill,  118  N.  G.  900,  24  S.  E.  ""••  HoUia  t>.  Pahner,  2  Bing.  (N.  C.) 

771.  713;  BesJy  ir.  Greeoslade,  2  C.  ft  J.  61; 

••  Rutledge V.Ramsay, 8 A. &E. 221;  Purdon  v.  Purdon,  10  M.  A  W.  562; 

Howcutt  V.  Bonser,  3  Exch.  491;  Caw-  Ridd  if.  Moggrid^,  2  H.  &  N.  567; 

ley  v.  Pumell,  12  C.  B  291;  Hu^es  v.  In  re  Saknon,  239  Fed.  413.    And  see 

I^LTamore,  7  DeG.  M.  ft  G.  229;  Ever-  American  cases  dted  in  this  section, 
ett  V.  Robertson,  1  £.  ft  E.  16 ;  Shepherd 
V.  Thompson,  122  U.  8.  231,  238,  30 


(ibvGoOt^lc 


364  WILLI8T0N  ON  CONTRACTS  §  174 

been  held  to  involve  a  repeal  of  the  common-law  rule  by  which 
such  a  payment  revived  the  debt,  or  at  least  to  require  such 
written  evidence  of  the  partial  payment  as  would  amount 
to  an  acknowledgment  in  writing  signed  by  the  debtor."  But 
generally  no  writing  is  necessary.*  In  order  that  a  debt 
should  be  renewed  by  a  payment,  it  mxist  be  established  that 
the  payment  was  made  on  account  of  the  debt  in  question; ' 
and  as  only  a  partial  payment  of  it.^  Accordingly,  if  the 
only  evidence  in  a  case  is  the  making  of  a  payment,  and  the 
further  fact  that  a  larger  sum  was  due  the  creditor,  there  is 
not  sufficient  evidence  to  submit  to  the  jury  in  an  action  by 
the  creditor  for  the  remainder  of  bis  claim.  °    If,  however,  it 


'Erk  V.  Williame,  24  Fed.  437 
CTenn.);  PeDa  k.  Vance,  21  Gal.  142; 
Moore  i;.  Moore,  103  Ga.  S17,  £21,  30 
8.  E.  535 ;  Gray  v.  Pieraon,  7  Idaho,  540, 
64  Pac.  233;  Hale  v.  WilBon,  70  la.  311, 
30  N.  W.  739;  Kleis  v.  McGrath,  127 
la.  469,  103  N.  W.  371,  69  L.  R.  A. 
260,  109  Aid.  St.  Rep.  396;  Anderson 
p.  Robertson,  24  MisB.  389;  McCul- 
lough  V.  Henderson,  24  Miea.  02;  Perry 
V.  Ellia,  62  Miaa.  711;  Wilcox  v.  Wil- 
liaiOB,  5  Nev.  W6;  Taylor  v.  Eendrie,  8 
Ner.  243;  Lock  v.  Wilson,  9  Heiak.  784; 
Locke  p.  Wilson,  10  Heiak,  441;  Polk 
V.  RusaeU,  7  Bait.  591;  TUliard  v.  HaU, 
11  Tei.  Civ.  App.  381,  32  S.  W.  863. 
But  even  in  such  States  it  should  be 
noticed  that  a  writing  accompanying 
the  payment  and  characterizing  it  may 
be  such  an  acknowledgment  as  the  law 
requires.  Thus  in  Campbell  v.  Camp- 
bell, 1181a.  131,  91  N.W.  894,  a  letter 
encloaing  a  check  and  containing  these 
words  "which  I  think  pays  the  interest 
on  my  note"  was  held  a  sufficient  ac- 
knowledgment. 

'  Walker  D.  Chicago  Ac,  R,,  277  HI. 
451,  115  N.  E.  659;  Haslam  v.  Perry, 
115  Me.  295,  98  Atl.  812;  Thomp- 
son V.  Richardson  (Mo,),  105  S.  W. 
1039;  Eureka  &c.  Shingle  Co.  v.  Knack. 
95  Wash.  339,  163  Pac.  753,  and  see 
casee  cited  on  part  payment,  passim. 

•  Waters  v.  Tompldna,  2  C.  M.  &  R. 


723,  726;  In  re  Salmon,  239  Fed.  413; 
Toothaker  v.  Boulder,  13  Col.  219,  22 
Pac.  468;  Reed  i>,  Thomas  ft  McNeal, 
66  Ga.  595;  RothschUd  c  SesseU,  103 
m.  App.  274;  Ketoham  v.  Hill,  42  Ind. 
64;  Good  ti,  Ehrlich,  67  Kana.  94,  72 
Pac.  545;  Pond  v.  French,  97  Me.  403, 
64  Atl.  920;  Day  p.  Mayo,  154  Mass. 
472, 28  N.  E,  898;  Crow  v.  Gleaaon,  141 
N.  Y.  489,  36  N.  E.  497;  Barnes  p.  Pio- 
kett  Hardware  Co.,  203  Pa.  St.  S70, 
S3  Atl.  378;  Austin  v.  McClure,  60  Vt. 
453,  15  Atl.  161;  Bell  v.  Crawford,  8 
Gratt.  110. 

*  See  cases  cited  in  the  previous  note; 
also  Tippets  v.  Heane,  1  C,  M,  &  R. 
252;  Wainman  v.  Kynman,  1  Exch.  1 18; 
Richardson  v,  Chanalor's  Trustee,  103 
Ky.  425,  20  Ky.  L,  Rep.  121,  45  S.  W. 
774;  McCarthy  Bros.  Co.  v.  Hanskutt, 
29  8.  Dak.  536,  137  N.  W.  286;  Hebin- 
ger  V.  Robs,  175  Mich,  241,  141  N.  W. 
629;  Brown  v.  Latham,  58  N.  H.  30; 
Rogers  v.  Newton,  71  N.  J.  L.  469,  58 
Atl.  1100;  Burdick  v.  Hicks,  29  N.  Y. 
App.  Div.  205,  51  N.  Y.  S.  789; 
Notman  p.  Crooks,  10  U.  C.  Q.  B.  105. 

•  Tippete  p.  Heane,  1  C.  M.  4  R. 
252;  Brisbin  v.  Farmer,  16  Minn.  215; 
Chadwick  u,  Comisb,  26  Minn.  28; 
Crow  V.  Gleaaon,  141  N.  Y.  489,  36 
N.  E,  497;  Burdick  i>.  Hicks,  29  N.  Y. 
App.  Div.  205,  51  N.  Y,  S.  789; 
Steel  0,  Matthews,  7  Yerg.  313.    In 
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is  clear  that  a  payment  is  made  as  a  partial  payment  of  what 
the  debtor  owes,  in  some  jurisdictions  at  least,  it  is  not  essential 
tiiat  the  debtor  shall  indicate  to  which  of  several  debts  which 
be  owes,  the  payment  shall  be  appUed.  Under  the  law  govern- 
ing application  of  payments '  the  creditor  may  apply  the 
payment  to  any  indebtedness  which  ia  not  barred  or  ttunted 
with  illegahty,  or  in  part  to  each  enforceable  debt  with  the 
effect  of  extending  the  period  of  limitation  on  all  the  indebted- 
ness.^ The  propriety  of  such  decisions  seems  to  turn  on  whether 
the  creditor's  i^t  of  application  is  based  on  assent  of  the 
debtor  implied  in  fact  or  on  a  rule  enforced  irrespective  of  his 
intention.  The  payment  must  be  made  by  the  debtcn*  or  with 
his  knowledge  and  acquiescence.'  If  there  are  any  words  or 
circumstances  tending  to  negative  the  implication  naturally 
to  be  drawn  from  a  partial  payment,  the  debt  will  not  be 
revived.  Thus  if  the  debtor  asserts  when  malting  the  payment 
that  it  is  made  as  payment  in  full,'  or  as  a  gratuity,"*  or  if 
he  refuses  to  pay  more,  no  new  promises  can  be  implied. 
So  if  the  debtor  promises  when  mfti^ing  a  partial  payment,  to 
pay  in  instalments  he  can  only  be  held  liable  to  that  extent 
and  no  general  promise  can  be  implied."   Payment  of  interest 


MianBsippi  it  is  held  that  there  must 
be  &n  axpreea  acknowledgment  or  ex- 
prees  {mmuse  accompanying  the  ptirt 
payment.  McCullougfa  v.  Henderson, 
24  Miss.  92;  Anderson  v.  Robertson,  24 
HiBe.389. 

*8winfra,  a  1795 et  leq. 

>  Walker  r.  Butler,  6  E.  A  B.  606; 
Armour  I^kjng  Co.  v.  Vinegar  Bend 
Lumber  Co.,  149  Ala.  20S,  42  So.  886; 
Samuels  c.  Samuel's  Admr.,  ISl  Ky. 
235,  151  S.  W.  676,  42  L.  R.  A.  (N.  S.) 
1155;  Blake  v.  Sawyer,  83  Me.  129,  21 
AtL  834,  12  L.  R.  A.  712,  23  Am.  St. 
Rep.  762;  Ramsay  v.  Wamer,  97  Mass, 
8;  Kennedy  v.  Drake,  226  Mass.  303, 
.  114  N.  E.  310;  Anderson  e.  Nyatrom, 
103  Minn.  16S,  172,  114  N.  W.  742,  13 
L.R.A.(N.S.)  1141,123Am.8t.Rep. 
320;  BedE  v.  Haas,  111  Mo.  264,  20 
S.  W.  19,  33  Am.  St.  Rep.  516;  Wright 
e.  Waylaud  (Mo.),   188  S.  W.  928. 


Cf.  ivfra,  S  178,  as  to  the  law  where 
one  ot  the  debts  is  barred;  also  supra, 
i  165,  collecting  cases  where  instead 
of  malting  a  part  payment,  a  debtor 
who  owes  several  debts  makes  a  gen- 
eral promise  of  payment. 

'  Myers  V.  Erwin,  180  Mich.  469, 147 
N.  W.  458;  Security  Bank  v.  Finkel- 
stein,  76  N.  Y.  Misc.  461,  135  N.  Y. 
S.  640;  Union  Nad.  Bank  ir.  Dean, 
139  N.  Y.  S.  836,  154  N.  Y.  App.  Div. 
869. 

'Richardson  u.  Chanalor's  Trustee, 
103  Ky.  425,  20  Ky.  L.  Rep.  121,  46 
S.  W.  774;  Eebinger  v.  Roas,  175  Mich. 
241,  141  N.  W.  629. 

"•  Ryan  ii.  Canton  Nat.  Bank,  103 
Md.  428,  63  AU.  1062;  Quincy  v. 
Blanchani,  36  R.  I.  296,  90  Atl. 
209. 

>>  Gillingham  v.  Brown,  178  Mass. 
417,  eO  N.  E.  122,  55  L.  R.  A.  320. 
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revives  the  obligaticHi  to  pay  the  principal; "  and  a  note  for  in- 
terest is  as  effectual  as  cash.**"  But  an  overdue  interest  coupon 
on  a  bond  is  for  this  purpose  regarded  as  a  separate  instrument, 
and  payment  of  it  will  not  interrupt  the  running  of  the  statute 
against  the  bond.*'  Partial  payment  of  the  principal  revives 
the  obligation  to  pay  the  whole  remaining  debt  including 
interest.'* 


§  17Q.  Partial  payment  must  be  voluntary. 

The  payment  must  be  volimtary  to  justify  the  inference 
of  a  new  promise  and  therrfore  a  partial  payment  collected 
on  execution,*'  or  derived  from  foreclwure  of  a  mortgage," 
or  collected  from  rents  and  profits  by  a  mortgagee  in  posses- 
sion," or  made  by  a  recaver  or  an  assignee  "  or  trustee  in 


i*BTBiia  tr.  Davies,  4  A.  ft  E.  840; 
Bamfield  v.  Tapper,  7  Exch.  27;  W«t«is 
V.  Tompkins,  2  C.  M.  &  R.  723;  Kirk 
V.  WilbuDB,  24  Fed.  437;  Lyman  v. 
Wmiiot,  113  Fed.  87,  61  C.  C.  A  73; 
Baohnch  v.  Jewish  Foster  Home,  185 
Fed.  847;  New  Patldook-Hawley  Co. 
B.  Fayetterille,  etc.,  Lumbn  Co.,  207 
Fed.  786;  Taylor  v.  Perry,  48  Ala.  240; 
Petty  V.  Gaoking,  97  Ark.  217,  133 
S.  W.  832;  MacMillan  t>.  Clementa,  33 
Ind.  App.  120,  70  N.  E.  907;  Barrett  v. 
Sipp,  £0  Ind.  304, 98  N.  E.  310;  Topeka 
Capital  Co.  i>.  Meniam,  60  Kans.  397, 
«t  Pao.  767;  Caud  Bank  t>.  Bank  of 
Aaoenmon,  140  Ia.  466,  73  So.  269; 
f^ebuTg  PanMnage  Fund  v.  Osgood, 
21  Me.  176;  Fiak  v.  Stewart,  24  Minn. 
97;  Bridgeton  i>.  Jones,  34  Mo.  471; 
Fiwt  Cong.  9oc.  v.  MOIm,  16  N.  H.  620; 
In  n  Clad'a  Est.,  214  P«.  St.  141,  63 
AU.642. 

■"Bennett  t.  Baird,  67  HI.  App. 
422;  Wenman  e.  Mohawk  Ins.  Co.,  13 
Wend.  267,  28  Am.  Dec.  404.  In  Iowa 
even  such  a  written  obligation  is  held 
insufficient,  owing  to  the  denial  in  that 
State  of  the  effect  usually  given  to  part 
payment.  Eleis  v.  McGreth,  127  la. 
469,  103  N.  W.  371.  69  L.  R.  A.  260, 
109  Am.  St.  Rep.  39ft. 


■*  New  Faddock-Hawley  Co.  n.  Fay- 
etteville,  etc..  Lumber  Co.,  207  Fed. 
786,792. 

'•  See  Suber  ■>.  Richards,  61 8.  C.  393, 
39  S.  E.  54a 

"  Taylor  tr.  Hollard,  11902]  1  K.  B. 
676;  Moffitt  v.  Carr,  48  Neb.  403,  67 
N.  W.  ISO,  58  Am.  St.  Rep.  696;  Le- 
furgey  v.  HaningtOD,  36  Nova  Sootia, 
88. 

"•  Thomas  p.  Breww,  65  la.  227,  229, 
7  N.  W.  571;  Jacobs  v.  Calderwood, 
4La.  Ann.  600;  Buffintonv.  Chase,  152 
Mass.  534,  25  N.  E.  977,  10  L.  R.  A. 
123;  Weetin^ouse  Co.  ir.  Boyle,  126 
Mich,  677,  86  N.  W.  136,  86  Am.  St. 
Rep.  570;  Regan  v.  Williams,  88  Mo. 
App.  577;  Moffitt  v.  Carr,  48  Neb.  403, 
67  N.  W.  150,  58  Am.  St  Rep.  696. 

IT  Adams  v.  Holden,  111  la.  64,  82 
N.  W.  468;  Shanks  v.  Louthan,  79 
Kans  363,  99  Pac.  613. 

"Holmquist  o.  Gilbert,  41  Col.  113, 
92  Pac.  232;  Richardson  tr.  Thomas,  13 
Gray,  381,  74  Am.  Dec.  636;  Parsons 
V.  Clark,  59  Mich.  414,  26  N.  W.  656; 
Whitney  t>.  Chambeni,  17  Neb.  90, 
22  N.  W.  229,  52  Am.  Rep.  398;  Pick- 
ett V.  Leonaid,  34  N.  Y,  176;  Sielby 
Nat.  Bank  t>.  Hamnck,  162  N.  C.  216, 
78  S.  E.  12;  Marienthal  n.  Mosler,  16 
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bankruptcy  "  of  the  debtor  from  the  proceeds  of  property 
in  his  hands,  or  paid  on  a  judgment  for  interest,^  or  paid  by 
a  stranger  "  is  insufficient. 


§  176.  Partial  payment  derived  from  sale  of  collateral. 

Payments  derived  from  the  sale  of  collateral  have  given 
rise  to  some  difference  of  decision.  Eloubtless  if  a  payment 
is  obtained  from  collateral  by  the  creditor  acting  in  intntum, 
there  is  no  baas  for  implying  a  new  promise.**  Not  is  the 
crediting  on  tiie  indebtedness,  without  the  debtor's  authority, 
the  amoxmt  of  a  cross-claim  due  the  latter.**  1£,  however, 
the  debtor  transfers  property  to  his  creditor  with  directioim 
fOT  its  immediate  sale,  and  for  the  application  of  the  proceeds 
of  the  creditor's  claim,  since  it  is  eaXd  that  the  credit  given 
for  the  proceeds  of  the  property  must  be  r^arded  as  given 
with  the  assent  of  tbe  debtor  it  has  been  held  in  several  cases 
that  the  statute  will  begin  to  run  afresh  from  the  time  when 
credit  is  given;  '*  tbou^  if  the  creditor  fails  for  more  than 


Oh.  St.  666;  Kilton  v.  Providence  Tool 
Co.,  22  R.  1.  605,  620,  48  Atl.  1039; 
Benton  r>.  HoU&nd,  68  Vt.  533,  3  AU. 
322.  A  contzaiy  deoisioa  is  Letson  v. 
Kenyon,  31  Kans.  301,  I  Pac.  662. 
AndseeLilleyr.Fouil,  [lS99)2Gh.  107, 
where  payment  by  &  receiver  was  held 
eufficieut  to  revive  the  debt. 

"American  Woolen  Co.  v.  Samuel- 
Bohn,  (N.  Y.  1919),  133  N.  E.  154; 
Simpson  t>.  Tootk  Ac.  Co.,  42  Ok].  275, 
141  I^c  448. 

"MonpiD  V.  Sowlands,  L.  R.  7 
Q.B.  493. 

i>  G&llagher  t>.  Whalen,  10  Ky.  L. 
Rep.  468,  9  8.  W.  390,  701;  Miier  v. 
Emigh,  63  Neb.  245,  88  N.  W.  479; 
Harpn  V.  Fairley,  53  N.  Y.  442; 
Union  Bank  p.  Dean,  164  N.  Y.  App. 
Div.  869, 139  N.  Y.  S.  836.  But  undo' 
the  Oregon  Statute  whatever  amounts 
to  p(ut  poyment,  if  made  before  the 
,  limitation  has  expired,  though  not 
made  with  the  debtor's  assent,  levivea 
the  d^.  Sheak  v.  Wilber,  48  Or^. 
376,  86  Fbd.  376. 


**  Nuno  V.  McEnight,  79  Ark.  393, 
396,  96  S.  W.  193;  Jonee  v.  Langhome, 
19  Col.  206,  34  Pac.  997;  Ferris  v.  Cui- 
tifl,  53  Col.  340,  127  Puc.  236;  Good  v. 
Ebrlich,  67  Kaua.  94, 72  Pac.  546;  Wol- 
ford  V.  Cook,  71  Minn.  77,  73  N.  W. 
706,  70  Am.  St.  Rep.  316;  Atwood  t>. 
iMxamen,  WT  Minn.  214,  106  N.  W. 
310;  Fletcher  v.  Brainerd,  76  Vt.  30(^ 
306, 55  Atl.  60S.  See  also  Dnha  Bank 
&  Trust  Co.  V.  Quilling,  118  Ark.  114, 
176  S.  W.  132,  L.  B,  A.  1915  E,  794. 

"  Atchison  &c.  R.  p.  Atchison  Grain 
Co.  (Kan.),  70  Pac.  933;  Samuel  v. 
Samuel's  Adm.,  151  Ky.  235,  151  S. 
W.  676,  42  L.  R.  A.  (N.  8.)  1155; 
Freese  v.  Lockhard,  87  Mo.  App.  102; 
Arthur  p.  Burke,  83  Wash.  690,  145 
Pac.  974.  Cf.  MoKeon  v.  Byington,  70 
Conn.  429,  39  Atl.  853;  lAwrence  v. 
Harringtou,  122  N.  Y.  408,  25  N.  E. 
406,  where  the  credit  was  made  with 
the  debtor's  authority. 

*•  Haven  s.  Hathaway,  20  Me.  346; 
Porter  n.  Blood,  5  Pick.  54;  Taylor  v. 
Foster,  132  Mass.  30;  Sombergo-  v. 
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a  reasonable  time  to  carry  out  the  authority  given  him, 
tiie  debtor  camiot  be  regarded  as  giving  such  an  assent  to 
tiie  transaction  as  to  imply  a  new  promise  when  the  credit 
is  made.*'  It  would  be  a  more  logical  position  to  deny  that 
in  any  case  a  renewed  right  arises  at  the  time  payment  is 
collected  by  the  creditor  from  collateral  in  his  hands,  unless 
at  least  the  debtor  at  the  time  of  the  sale  voluntarily  authorizes 
the  credit  or  subsequently  voluntarily  ratifies  it."  In  any 
other  case  though  it  be  granted  that  the  debtor  originally 
authorized  the  collection,  a  new  promise  may  fairly  be  implied 
only  at  the  time  when  the  authority  was  given.  The  authority 
when  once  given  could  not  subsequently  be  revoked  by  the 
debtor  had  he  wished  to  do  so,  and  there  is  nothing  from  which 
it  can  be  inferred  that  at  the  time  the  collection  was  made 
the  debtor  still  acknowledged  the  existence  of  the  debt  or 
was  willing  to  pay  it."  Where  a  third  person  under  a  revocable 
authority  is  directed  to  make  a  payment  on  behalf  of  the 

Lee,  14  Neb.  103,  15  N.  W.  345,  45      Tbua  where  plaintiff  loaned  money  ti 


Am.  Rep.  106;  Rowell  v.  Lewis'  Estate, 
72  Vt.  163,  47  At.  783.  See  also  Mc- 
Keon  V.  Byington,  70  Conn.  429,  39 
Atl.  863;  Utson  v.  Kenyon,  31  Kan. 
301, 1  Pac.  562.  In  Boulder  Nat.  Bank 
V.  Bowland,  1  Col,  App.  468,  it  waa  held 
that  where  authority  was  given  by  the 
debtor  to  a  third  person,  at  the  time  of 
making  a  deposit  of  collateral,  to  sell 
the  collateral  and  apply  the  proceeds 
to  the  debt  in  case  of  the  debtor's  de- 
fault, such  sale  and  payment  of  pro- 
ceeds revived  the  indebtedness. 

"  Good  V.  Ehrlich,  67  Kans.  94,  72 
Pac.  545;  Harper  v.  Fwriey,  63  N.  Y. 
442.  Cf.  First  Nat.  Bank  v.  King,  164 
N.  C.  303,  80  S.  E.  251. 

"  Nunn  p.  McKnight,  79  Ark.  393, 
96  S.  W.  193;  Myera  v.  Muskegon  Imp. 
Co.,  169  Mich.  689,  135  N.  W.  949; 
Security  Bank  v.  Finkelstein,  76  N.  Y. 
Misc.  461, 136  N.  Y,  S.  640, 160  N.  Y. 
App.  Div.  318, 146  N.  Y.  9.  5.  On  the 
other  hand,  where  the  debtor  makes  a 
voluntary  payment,  though  he  derives 
the  means  from  property  held  as  secu- 
rity for  the  debt  it  is  clearly  revived. 


defendant  on  the  security  of  stock 
and  bonds  of  a  corporation,  and  de- 
fendant, as  the  interest  coupons  be- 
came due,  collected  them  from  the  com- 
pany and  sent  a  peraonal  check  to  tbe 
plaintiff  for  the  amount,  the  Statute  of 
Limitations  was  tolled.  Carlaon  v. 
Dixon,  155  Wis.  63,  143  N.  W.  1064. 
"  Gowan  tt.  FoTBter,  3  B.  A  Ad.  507; 
Brown  V.  Latham,  6S  N.  H.  30;  Smith 
e.  Ryan,  66  N.  Y.  362,  23  Am.  Rep.  60; 
Brooklyn  Bank  t>.  Bamaby,  197  N.  Y. 
210,  90  N.  E.  834,  27  L.  R.  A.  (N.  8.) 
843.  The  for<«  of  this  reasoning  is 
shown  when  the  facts  in  Divine  d.  Mil- 
ler, 70  S.  Car.  225,  49  S.  E.  479,  lOS 
Am.  St.  Rep.  743,  are  considered.  The 
creditor  acted  under  instructions  from 
the  debtor,  but  after  bis  death.  The 
Statute  was  held  not  arrested.  See 
also  cases  cited  supra,  n.  18,  in  which 
it  is  held  that  payments  by  an  asugnee 
under  a  general  assignment  by  the 
debtor  do  not  revive  the  debt.  In  such 
cases  also  the  payment  when  ^ade  is 
made  under  an  authority  originally 
^ven  by  the  debtor. 
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debtor,  time  may  well  be  counted  from  the  making  of  the 
payment,  not  from  the  giving  of  authority,**  for  the  fact  that 
the  debtor  allowed  a  revocable  agency  to  continue  until 
payment  was  made  indicates  that  the  payment  when  made 
is  to  be  given  the  effect  of  a  voluntary  payment  at  that 
time  by  the  debtor.  If,  however,  authority  given  a  third 
person  is  irrevocable,  as  that  given  to  a  trustee  under  a  deed 
of  trust,  the  date  of  the  authority,  not  of  its  exercise,  is  the 
time  from  which  the  statute  runs."  Indeed  unless  the  creditor 
is  a  party  to  the  traiuactioa,  or  the  trustee  is  in  effect  his  agent, 
the  authority  given  to  the  trustee  can  amount  to  no  more 
than  an  acknowledgment  to  an  unauthorized  third  person 
and  wiU  be  ineffectual  to  revive  the  debt  even  from  the  time 
when  the  authority  was  given." 


§  177.  Partial  payment  need  not  be  made  In  money. 

A  payment  to  revive  a  debt  need  not  be  made  in  money; 
since  the  giving  of  any  property,  note  or  security  aa  a  partial 
payment,  warrants  the  same  inference  as  if  payment  had 
been  made  in  cash.''  And  so  does  an  agreem^at  by  the  debtor 
to  apply  the  amount  of  a  cross-claim  held  by  him  to  the 
barred  indebtedness.'^ 


"But  see  Marreco  v.  Richardson, 
11906)  2  K.  B.  584.  There  a  check  in 
part  payment  was  given  a  debtor  on 
May  10,  but  tbe  eieditor  agreed  not  to 
piesent  it  until  June  20.  He  presented 
it  on  the  latter  day  and  it  was  paid. 
The  part  payment  aa  a  revival  of  the 
debtor's  obligaUon  was  hdd  to  have 
been  made  only  on  the  earlier  day. 

>*FOTiB  0.  CurUs,  53  Col.  340,  127 
Fac.  236;  Began  c.  Williams,  185  Mo. 
620,  84  S.  W.  969,  105  Am.  St.  Rep. 
600.  Cf.  Knit  Nat.  Bank  o.  King.  164 
N.  C.  303,  80  S.  E.  261,  4fl  L.  R.  A. 
(N.  S.)  392,  where  a  debtor,  to  seourB 
his  note  kit  collateral  with  a  bank  and 
constituted  the  cashier  his  agoit  on 
default,  to  apply  tbe  proceeds  to  the 
note.  A  sale  and  applicatioii  of  pro- 
ceeds by  the  cashier,  seven  yean  from 
tbe  date  of  the  note,  was  held  to 


amount  to  a  voluntary  payment  suffi- 
cient to  intwrupt  the  Statute  of  Umi- 
tations.  The  disenting  opinion  in  the 
case  seems  the  more  oonvindog. 

»  See  infra,  \  189. 

"  Hart  V.  Nash,  2  C.  M.  A  R.  237; 
Sibley  0.  Lumbert,  30  Me.  253; 
Pracht  V.  McNee,  40  Kan.  1,  18  Pao. 
925;  Wolford  v.  Cook,  71  Mian.  77, 
73  N.  W.  706,  70  Am.  St.  Rep.  315; 
&nith  V.  Ryan,  66  N.  V.  352,  23  Am. 
Bep.  60;  McCarthy  Bros.  Co.  c.  Hans- 
kutt,  29  S.  Dak.  535,  137  N.  W.  286; 
Cuthberteon  v.  BiU,  65  Vt.  573, 27  AU. 
71;  RoweU  o.  Lewie'  Bat.,  72  Vt.  163, 
47  Atl.  783. 

"  Worthington  tr.  Grimaditoh,  7  Q.  B. 
479;  McKeon  v.  Byington,  70  Conn. 
429,  39  Atl.  853;  Vinson  ».  Pahner,  45 
Fla.  630,  34  So.  276;  State  Nat.  Bank  n. 
Harris,  96  N.  C.  118,  1  S.  E.  459; 
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§  178.  Ap^cation  of  payments  to  barred  debts. 

If  a  debtor  owes  several  debts  to  his  creditor  and  when  a 
payment  is  made  ^ves  no  direction  as  to  its  application, 
the  creditOT  may  apply  it  as  partial  payment  of  a  debt  barred 
by  the  Statute  of  Limitations;  but  as  it  is  not  a  partial  pay- 
ment as  such  but  the  new  promise  implied  from  it  which  revives 
a  barred  debt,  such  an  application  by  the  creditor  without 
the  debtor's  direction  or  assent  will  not  ronove  the  bar  of 
the  Statute.*'  Even  though  all  the  debts  are  barred,  the 
^plication  of  tiie  payment  by  the  creditor  will  not  remove 
the  bar;  for  though  in  such  a  case  a  new  promise  by  the  debtor 
may  be  inferred,  it  does  not  identify  the  debt  to  which  it 
relates.**  Nor  will  an  appropriation  by  the  law  without  the 
debtor's  volition  revive  a  debt.**  But,  as  has  been  seen,  a 
pa3rment  may  be  so  applied  by  the  creditor  as  to  renew  all 
obligations  not  already  barred."  It  seems  possible,  moreover, 
for  a  partial  payment  to  be  made  with  the  intent  manifested 
in  acts  and  circumstances  if  not  in  words  that  it  shall  be  applied 
generally  on  account  of  the  debtor's  total  indebtedness,  although 
that  may  be  represented  by  several  notes  or  due  on  more  than 
one  accotmt.  If  the  part  payment,  xmder  the  circumstances, 
involves  such  an  acknowledgment  of  the  whole  indebtedness. 


Eureka  &c.  Shingle  Co.  i>.  Knack,  95 
Wash.  339,  163  Pac.  753. 

"  Mills  0.  Fowkea,  6  Bing.  (N.  C.) 
4S5;  Burn  d.  Boulton,  2  C.  B.  476; 
Naah  v.  Hod^on,  8  DeG.  M.  tc  G.  474 
(tf.  Friend  v.  Young,  [18971  2  Ch.  421); 
Becker  v.  Oliver,  111  Fed.  Rep.  e72, 
49  C.  C.  A.  533;  Royfrton  i;.  May,  71 
Ala.  398;  Armiatead  v.  Brooke,  18  Ark. 
621;  McBride  v.  Noble,  40  Col.  372, 
90  Pao.  1037;  BUke  v.  Sawyer,  83  Me, 
129,  21  Atl.  834,  12  L.  R.  A.  712,  23 
Am.  St.  Rep.  762;  Pond  v.  Williams,  1 
Gray,  630;  Ramaay  v.  Warner,  97  Mass. 
S;  Anderson  «.  Nyatrom,  103  Minn. 
168, 114  N.  W.  742, 12  L.  R.  A.  (N.  S.) 
1141,  123  Am.  St.  Rep.  320;  WUden  e. 
McAlliater,  91  Mo.  App.  446,  affd.  178 
Mo.  732,  77  8.  W.  730;  Shafer  v.  Pratt, 
79  N.  Y.  App.  Div,  447,  80  N.  Y.  S. 
100.    In  a  few  States,  however,  it  is 


held  that  the  barred  debt  is  revived  by 
Buch  an  application  of  payment  by  the 
creditor.  Youmana  v.  Moore,  11  Ga. 
App.  66,  74  S.  E.  710;  Leach  «.  Curtin, 
123  N.  C.  85,  31  S.  E.  269;  Hopper  v. 
Hopper,  61  8.  C.  124,  39  S.  E.  366; 
Ayer  v.  Hawkins,  19  Vt.  26;  Sanborn 
V.  Cole,  63  Vt.  590,  22  Atl.  716,  14 
L.  R.  A.  203;  Rowell  v.  Lewis'  Est., 
72  Vt.  163,  47  Atl.  783;  compare  Aus- 
tin 0.  McClure,  60  Vt,  453,  15  Atl. 
161. 

■*  Anderwn  n.  Nyatrom,  103  Minn. 
168, 114  N.  W.  742, 13  L.  R.  A.  (N.  S,) 
1141.  But  see  contra.  Miller  v.  Miller, 
169Mo.  App.432,  155S.  W.  76.  The 
question  involved  seems  identical  with 
that  considered,  supra,  \  165, 

"  Anderson  v.  Baxter,  4  Ot%. 
105, 

"  See  swpro,  j  174. 
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all  will  be  revived.  "^  The  balance  due  on  an  account  stated 
is  one  debt,  and  a  payment  thereon  interrupts  the  numing 
of'  the  statute  as  to  all  items.** 

§  179.  Conditional  promises. 

It  has  already  been  said  "  that  a  conditional  promise  to 
pay  a  debt  coupled  with  evidence  that  the  condition  has 
been  performed,  will  revive  the  debt.  It  may  be  said  more 
broadly,  "If  the  admisEion  be  conditional,  limited  or  quahfied 
in  any  way  or  to  any  CTtent,  the  new  promise  will  have  a 
like  quality,  and  the  statute  will  operate  so  far  as  it  may  in 
view  of  the  condition,  limitation,  or  qualification.  In  case 
there  is  a  condition,  the  creditor  must  show  that  it  has  been 
fulfilled  or  complied  with,  to  entitle  himself  to  the  impUcation 
of  a  new  promise."  *"  A  new  promise  may  be  to  pay  "on 
request,  or  at  a  future  time,  or  on  a  condition."  ^'  Instances 
of  conditional  and  limited  promises  may  be  found  in  the 
foUowii^  sections. 

As  no  immediate  liability  arises  from  a  conditional  obliga- 
tion the  statute  runs  afresh,  not  from  the  making  of  the  new 

application  of  tbe  money  paid  to  dther 
of  the  promisaory  notes."  Compare  the 
statement  in  Pond  e.  Williams,  1  Gray, 
630,  63G,  quoted  with  approval  in 
Kennedy  v.  Drake,  225  Mass.  303,  114 
N.  E.  310,  312.  "To  effect"  the  revi- 
val of  the  barred  debt  "tbe  payment 
must  be  specifically  made  or  directed 
by  the  drfendant." 

"  Nunn  V.  McKnight,  79  Ark.  393, 
90  a.  W.  193.  See  also  Pond  ti.  French, 
97  Me.  403,  54  Atl.  920. 

••  See  fuprw,  5  162. 

•Barker  v.  Heath,  74  N.  H.  270, 
272, 67  Atl.  222.  See  also  Big  Diamond 
Milling  Ck>.  d.  Chicago  &c.  Ry.  Co., 
(Minn.  1919),  171  N.  W.  799;  Mac- 
Diarmid  v.  Steele,  176  N.  Y.  App.  D. 
313,  162  N.  Y.  S.  263,  and  cbscb  in 
S  162  and  this  eection,  pagsin. 

*'  Rackham  n.  Marriott,  2  H.  &  N. 
196.  See  to  the  same  effect  the  passage 
quoted  from  PhiUpe  v.  PhiUps,  3  Hare, 
281,  299,  infra,  }  196. 


"  Walker  t>.  Butler,  6  E.  &  B.  SOB; 
Fond  V.  Fnach,  97  Me.  403,  64  Atl. 
920;  Taylor  v.  Foster,  132  Mass.  30; 
BraSord  v.  Reed,  126  N.  C.  311,  34 
S.  E.  443.  In  Taylor  b.  Foster,  supra, 
the  court  said  (at  page  33);  "But  where 
the  identity  of  the  debt  sued  on  with 
the  debt  on  which  the  payment  is 
made  is  eetablished,  such  payment  will 
take  the  whole  debt  out  of  the  statute, 
whether  it  is  represented  by  one  note  or 
by  more  than  one  note.  For  instance, 
auppoM  a  debtor  owing  a  man  three 
thousand  dollata,  evidenced  by  three 
notes  of  one  thousand  dollars  each. 
Bays  to  the  creditor,  I  owe  you  this 
three  tiwusand  dollars,  I  cannot  pay 
you  the  wh<de  debt,  but  I  now  pay  you 
fifteen  hundred  dollan  on  account  of 
it.  This  is  clearly  an  acknowledgment 
of  the  whole  debt,  and  would  take  it 
out  of  Uie  operation  of  the  statute  of 
limitations,  although  neither  party 
abould  at  ftny  time  make  any  specific 
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promise  but  from  the  time  when  it  was  to  be  performed,— thus 
on  a  new  promise  to  pay  when  the  creditor  should  make  demand, 
only  from  the  time  when  such  demand  was  made,*'  and  on 
a  promise  to  pay  when  the  debtor  should  be  able,  only  from 
the  time  of  such  ability." 

§  180.  When  a  conditional  new  promise  needs  acceptance. 

A  debtor  may  make  an  offer  to  compromise  any  claim 
against  him,  and  a  new  conditional  promise  to  pay  a  debt 
will  be  such  an  offer  if  some  performance  or  promise  is  re- 
quested as  the  consideration  or  exchange  for  the  debtor's 
promise.  8uch  an  offer,  like  any  other  offer  to  contract,  will 
require  acceptance  according  to  its  terms  within  a  reasonable 
time  in  order  to  make  it  binding.**  On  the  other  hand,  just  as 
a  promise  where  there  is  no  antecedent  debt  may  be  conditional 
in  its  terms  without  requesting  a  performance  of  the  condition 
or  a  comiter-promise  in  return,**  so  a  new  promise  by  a  debtor 
may  be  conditional  in  its  terms  and  yet  gratuitous,  except 
for  the  antecedent  indebtedness.  In  determining  to  which 
of  these  two  classes  a  given  promise  beloi^,  it  is  importwit 
to  consid^  both  the  terms  of  the  promise,  and  all  surrounding 
circumstances.**    If  the  new  promise  by  the  debtor,  though 


4*  Rankin  o.  Andenon,  24  Ky.  L. 
Rep.  647,  6fl  S.  W.  705.  It  wiU  be 
noticed  that  the  happening  of  this  con- 
dition IB  wholly  within  the  power  of  the 
creditor,  and  the  decision  of  the  court 
apparently  ^vee  him  power  to  poat- 
poDe  indefinitely  the  period  of  limita- 
tion.   Astothifi,seeiVra,  j  1S3. 

« Tebo  V.  Robinaon,  29  Hun,  243; 
Soott  V.  Thornton,  104  Tenn.  547,  58 
8.  W.  236. 

"  Philp  t>.  ffickB,  (Miaa.  1917),  73 
8o.    610. 

•>  See  tupra,  {  112. 

"  In  Woolwine  t>.  Stom,  148  Cal.  7, 
82  Pao.  434,  113  Am.  8t.  Rep.  183, 
the  debtor  requested  the  creditor  for 
an  extension  of  time  for  one  year,  and 
accompanied  the  request  with  a  writ- 
ten promise  by  the  guarantor  to  pay 
the  note  at  the  expiration  of  the  year. 


It  was  held  that  this  promise  of  the 
guaiantor'a  was  conditional  upon  the 
acceptance  by  the  creditor  of  the  prop- 
osition for  a  year's  extension.  So  a 
letter  from  the  debtor  stating  in  sub- 
stance that  be  is  unable  to  pay  the  note 
in  queetion,  but  offering  to  buy  it  if  the 
holder  would  sell  it  for  some  small  sum 
which  the  debtor  could  afford  to  pay 
is  merely  an  offer,  and  if  unaccepted 
does  not  extend  the  debtor's  liability. 
Connecticut  Trust  Co.  ■>.  Wead,  172 
N.  Y.  497,  66  N.  E.  281,  92  Am.  St. 
Rep.  756.  Somewhat  similar  in  its 
facta  is  Throop  e>.  Rusael,  145  Mich. 
482,  lOS  N.  W.  1013.  In  Oray  v.  Day, 
109  Me.  402,  S4  AU.  1073,  43  L.  R.  A. 
(N.  S.)  535,  a  debtor  replying  to  a  »• 
quest  for  part  payment  to  keq>  the 
creditor's  claim  good,  replied  "I  don't 
see  how  I  can  pay  anything,  but  I  will 
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coaditional,  is  not  an  offer  tb^^  seems  no  reason  on  principle 
why  an  acceptance  should  be  required.^  Nothing  is  asked 
from  the  creditor.  Like  a  new  absolute  promise,  the  new 
conditional  promise  is  a  pure  gratuity,  and  the  fact  that  it 
is  a  less  extensive  gratuity  than  it  would  have  been  if  imcondi- 
tional  seems  no  reason  for  denying  it  effect  accordingly  to 
its  terms.** 


§  181.  New  promise  to  pay  a  debt  in  part  or  In  instalments. 

A  promise  to  pay  a  specified  part  of  a  debt  or  to  pay  the 
debt  in  instalments  or  without  interest  or  in  any  other  way 
than  that  for  which  the  debtor  at  the  time  stands  boimd,  if 
made  upon  condition  that  the  creditor  shall  ^ree  to  accept  the 
payment  in  satisfaction  of  his  claim  is  an  offer  to  compromise, 
and  by  its  terms  conditional  on  that  agreement,  that  is,  it  is  con- 
ditional on  acceptance  by  the  creditor.  Though  It  may  indicate 
that  the  debtor  acknowledges  a  debt  (an  offer  to  compromise 
will  not  nec^sarily  admit  even  this)  no  new  promise  to  pay 
can  be  inferred  except  on  the  terms  stated.  The  promise 
therefore  can  be  binding  only  if  the  condition  is  complied 
with.  If  the  offer  is  unaccepted  the  debtor's  liabihty  is 
not  extended  or  removed.*     If,  however,  the  debtor  merely 


give  a  new  note  which  will  amount  to 
the  BEune  thing  you  mentjooed.  W(ll 
you  let  me  know  if  that  will  do7" 
The  creditor  reused  to  take  ft  new  note 
unlea  at  a  higher  rate  of  interest.  The 
statute  was  held  not  tolled  by  the  de- 
fendant's letter.  Other  offers  to  oom- 
B  held  to  have  no  effect  unless 
i  by  the  creditor  may  bo  found 
.  Rtusell,  10  C.  B. 
(N.  8.)  745  (an  offer  to  pay  in  annual 
instalments  if  creditor  agreed);  Caw- 
ley  0.  Pumell,  12  G.  B.  291;  Andrew  t>. 
Kennedy,  4  Okl.  625,  46  Pac.  485. 

"See  further,  mpra,  H  157,  158. 

•  Big  Diamond  Milling  Co.  s.  Chi- 
oago  Ac.  Ry.  Co.,  (Minn.  1919),  171 
N.  W.  799. 

•Cawley  it.  Fumell,  12  0.  B.  291; 
Buckmaster  t>.  RusMJl,  10 C.  B.  (N.  S.) 
745;  BeU  v.  Morrison,  1  Pet.  351,  7 


L.  Ed.  174;  Edwards  v.  Batee  County, 
65  Fed.  436;  Duffie  v.  PhillipB,  31 
Ala.  571;  Peaison  v.  Darrington,  32 
Ala.  227,  258;  Brenuemon  v.  Edwards, 
65  Iowa,  374,  7  N.  W.  621;  Mm- 
cum'B  Adm.  0.  Terry,  146  Ky.  145, 
142  S.  W.  209,  37  L.  R.  A.  (N.  S.)  886; 
Lackey  v.  MacMurdo,  9  I«.  Ann.  15 
(ef,  Kohn  v.  Davidson,  23  1a.  Ami. 
467);  Smith  v.  Eastman,  3  Cuah.  355; 
Weston  u.  Hodgkins,  136  Mass.  326; 
Morris  V.  Hailehuist,  30  Md.  362; 
Thtoop  V.  Russell,  145  Mich.  482,  108 
N.  W.  1013;  Chambers  v.  Rubey,  47 
Mo.  99,  9  Am.  Rep.  318;  Atwood  v. 
Coburn,  4  N.  H.  315;  Weare  v.  Chaae, 
68  N.  H.  226;  Conn.  Trust  Co.  v.  Wead, 
172  N.  Y.  497,  65  N.  E.  281;  Hartley 
v.  Requa,  17  N.  Y.  Misc.  74, 39  N.  Y.  S. 
846;  Heaton  v.  Leonard,  69  Hun,  423, 
23  N.  Y.  S.  469;  Matter  of  Narganu, 
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promises  to  pay  a  specified  part  of  Ills  indebtedness,  implying 
that  he  will  pay  no  more  but  making  no  request  that  the  pay- 
ment shall  be  accepted  as  full  satisfaction,  or  that  any  other 
agreement  or  performance  be  made  by  the  creditor,  the  promise 
is  unconditional  and  no  acceptance  by  the  creditor  is  necessary.  ^ 
Again,  the  debtor's  promise  to  pay  a  barred  debt  on  a  fair  con- 
struction may  mean  simply  that  the  debtor  will  pay  part  at  once 
without  any  implication  that  he  will  not  pay  more  ultimately. 
Such  a  promise,  unless  the  facts  warrant  the  positive  inference 
that  the  debtor  acknowledges  the  balance  as  a  continuii^  debt, 
will  not  have  the  effect  of  reviving  the  whole  debt."'  If  such  an 
infCTence  is  justified  the  whole  debt  will  be  revived,  though  the 
debtor's  liabihty  for  the  remainder  should  not  arise  until  the 


161  N.  Y.  App.  D.  S63,  665,  146  N.  Y. 
8.  922,  aSd.  213  N.  Y.  669,  70^  107 
N.  E.  108%  108  N,  E.  1101;  Andrew 
V.  Kennedy,  4  Okla.  62S,  46  Pac.  486; 
Wolfe  0.  Fleming,  1  Ired.  290;  Gest  ». 
Heiskell,  5  Rawle,  134;  Farley  v.  Eus- 
tenb«der,  3  Pa.  St.  418;  Reynold  Iron 
Works  0.  MitcheU  (Tex.  Gy.  App.), 
27  S.  W.  508;  Goldfltein  v.  Gaos  {Tex. 
Qy.  App.),  32  S.  W.  186;  Aldridch 
0.  Morse,  28  Vt.  642;  Slack  e.  Norwich, 
32  Vt.  818.  In  jurisdictions  where 
it  ia  not  requisite  that  an  admisnon 
of  indebtedness  shall  imply  a  new 
promise  (see  tupra,  {  167),  in  order  to 
make  it  eSeotive,  an  offer  to  oom|wo- 
mise  coupled  with  an  admission  of  in- 
debtedness is  sufficient.  Pracbt  o. 
McNee,  40  Kana.  1,  18  Pac.  925;  Dis- 
ney II.  Healey,  73  Eans.  326,  86  Pac. 
287.  (C/.  Brenneman  v.  Edwards,  65 
Iowa,  374,  7  N.  W.  621;  Walker  v. 
Cruikshank,  23  I«.  Ann.  262;  Graham 
u.  Keys,  29  Fa.  189.)  See  also  Austin 
V.  Bostwick,  g  Conn.  496,  25  Am.  Dec. 
42. 

M  In  Strong  v.  Androa,  34  Dist.  Col. 
App.  278,  the  debtor  promised  to  pay 
small  monthly  instalments  until  the 
debt  should  be  liquidated.  This  waa 
held  to  prevent  the  bar  of  the  statute. 
In  Foater  r.  Smith,  62  Conn.  449,  the 
coiu^  said;  "A  promise  to  pay  may  be 


absolute  although  it  be  to  pay  on  time 
or  in  instalments."  So  in  McDonald  v. 
Grey,  29  Tei.  80,  the  court  said:  "An 
unconditional  acknowledgment  of  a 
part  of  the  debt,  although  coupled  witit 
a  denial  of  liability  for  the  remaind^ 
and  ft  refusal  to  pay  it,  if  not  made  as 
a  qualification  of  the  admission,  will 
take  so  much  of  the  debt  as  is  acknowl- 
edged out  of  the  statute.  The  law 
will  imply  a  promise  to  pay  the  amount 
admitt«d  to  be  due.  It  ia  not  incum- 
bent upon  the  creditor  to  show  that  he 
has  admitted  the  validity  of  the  objeo- 
tioua  of  the  debtor  to  that  part  of  the 
debt  which  he  repudiates,  or  to  show 
that  he  had  relinquished  his  claim  to 
it."  But  see  Weare  o.  Chase,  68  N.  H. 
225.  In  North  Carolina  it  is  held  that 
a  new  piomiae  to  be  effectual  must  be 
to  pay  the  whole  amount  of  the  debt. 
Greenleaf  v.  Norfolk  Southern  R.  Co., 
91 N.  C.  33;  Wells  D.  Hill,  118  N.  C.  900, 
24  8.  E.  771. 

"  In  Lambert  e.  Doyle.  117  Ga.  81, 
43  S.  E.  416,  where  the  debtor  wrote  to 
the  creditor  "It  will  be  impossible  ta 
pay  you  anything  until  after  the  first 
of  June.  I  will  send  you  a  check  for 
Bomethini;  then,  Hope  to  be  able 
to  clear  your  account  quick"  the  debt 
was  held  not  revived. 
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lapse  of  a  reasonable  time.  If  an  unqualified  acknowledgment  is 
accompanied  by  a  request  to  the  creditor  to  abate  a  portion 
of  the  claim,  this  request  ■will  not  prevent  the  revival  of  the 
debt;  "  nor  will  an  inquiry  as  to  what  the  debtor  will  take  in 
full  payment/'  A  promise  to  pay  a  debt  in  instalments  in- 
volves the  same  question  as  a  promise  to  pay  in  part  so  far 
as  the  question  of  acceptance  is  concenued.  If  acceptance 
is  made  or  is  unnecessary  the  debtor  becomes  liable  according 
to  the  terms  of  his  promise,  but  only  on  those  terms,  even 
thmigh  some  of  the  instalments  are  paid.^* 

§  182.  A  new  prom&e  to  pay  ^en  a  debtor  is  able,  or  on 
other  conditions. 

The  effect  of  a  promise  to  pay  when  able  is  of  legal  importance 
not  dmply  with  reference  to  debts  barred  by  the  Statute 
of  Limitations,  but  in  other  cases.  Such  promises  when 
supported  by  consideration  are  generally,  though  not  univer- 
sally, upheld  and  enforced  according  to  their  natural  meaning.^' 
1£  the  propriety  of  treating  the  existence  of  a  barred  debt 
as  suflScient  support  for  a  promise  is  admitted,  there  seems 
no  reason  why  such  promises  should  not  similarily  be  enforced 
when  the  Statute  of  Limitations  is  involved.  That  is,  the 
new  promise  should  bind  the  promisor  to  pay  on  the  condition, 
and  <mly  on  the  condition  that  he  becomes  able  to  do  so. 
This  is  tiie  generally  accepted  rule."    So  a  promise  to  pay  when 

"  Win  D.  Marker,  122  Iowa,  627,  flS  6  B.  &  C.  603;  EdmuDdg  v.  Downea,  2 

N.  W.  487.  C.  &  M.  459;  Lusher  v.  HasBard,  20 

H  Bumaey  v.  Settle's  Eet.,  120  Mioh.  T.  L.  Bep.  31,   563;   Richardson  v. 

372,  79  N.  W.  579;  CrandaU  n.  Moo-  Bricker,  7  Col.  58,  1  Pao.  433,  49  Am. 

ton,  42  N.  Y.  Afyp.  Div.  629,  W  N.  Y.  Rep,  344;  Sedgwick  v.  Gerding,  55  Ga. 

8.  146.  264;  Boonei>.  A'Hern,  98  lU.  App.  610; 

"  Earle  t>.  OUver,  2  Excb.  71,  90;  DeseU  ir.  Thayer,  2  Kaos.  App.  587, 

Gillint^iam  o.  Brown,  178  Mass.  417, 60  44  Pan.  686;  Chism  v.  Barnes,  104  Ky. 

N.  E.  122,  55  L.  R.  A.  320.   See  also  310,  317,  47  S.  W.  232,  875;  Mattocks 

Strong  e.  Asdros,  34  App.  D.  C.  278;  v.  Chadwick,  71  Me.  313;  Bidwell  v. 

GBlvint>.O'Gonnan,40Mont.391, 106  Rogers,  10  AUen,  438;  GiU  v.  Gibson, 

Pae.  SS7;  Equitable  Trust  Co.  D.  Mao-  225Maas.226, 114N.E.  198;Halladay 

laire,  77  N.  Y.  Misc.  116, 136  N.  Y.  S.  t>.  Weeks,  127  Mich,  363, 86  N.  W.  799, 

1022;  and  infra  !  196.  89  Am,  St.  Rep.  478;  Wilcox  f.  Wil- 

••  See  Wra,  {  804.  liania,  5  Nev.  206;  Barker  v.  Heath,  74 

••  Dtmee  e.  Smith,  4  Esp.  36;  Scales  N.  H.  270,  67  Atl.  222;  Parker  b. 

B.  Jacob,  3  Bing.  638;  Tanner  b.  Smart,  Butterworth,  46  N.  J.  L.  244,  50  Am. 
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a  certain  estate  is  setUed,"  or  a  promise  to  pay  if  on  looking 
the  matter  up  in  his  books  the  promisor  found  that  it  had 
not  already  been  pwd,"  is  given  rffect  according  to  its  terms. 
Moreover,  ance  the  creditor  first  acquires  a  new  li^t  of  action 
when  the  time  for  performance  of  the  debtor's  promise  arrives, 
it  follows  that  the  debt  is  revived  for  a  new  statutory  period 
computed  from  the  time  when  the  promise  should  have  been 
performed,  not  from  the  time  when  it  was  made." 

§  183.  Promises  not  to  plead  tiie  Statute  of  Limitations. 

Either  prior  to  the  expiration  of  the  statutory  period  or 
subsequently,  a  debtor  may  promise  not  to  plead  Uie  Statute 
of  limitations.  He  may  make  such  a  promise  for  suffici^it 
consideration,  or  he  may  make  it  for  no  consideration.  If 
the  promise  is  made  for  sufficient  coniuderation  the  only 
questions  that  can  arise  axe  whether  such  a  promise  is  altogether 
opposed  to  public  policy,  Bsid,  if  not,  for  how  loi^  a  period 
the  promise  is  effective.  There  seems  no  reason  to  distinguish 
in  this  respect  between  promises  made  at  the  time  of  the 
creation  of  the  debt  *"  and  promises  made  subsequently,  but 

Rep.  407;  Tompkins  u.  Brown,  1  Denio, 
247;  Tebo  v.  Robinaon,  29  Hun,  243; 
Scott  f.  Thornton,  IM  Tenn.  547,  { 
8.  W.  236.  The  North  CaroUnA  court 
apptirently  doee  not  recogniie  the  va- 
lidity of  conditional  promiaes  to  pay 
even  though  the  condition  has  hap- 
pened. Cooper  t>.  Jonee,  128  N.  C.  40, 38 
S.  £.  28.  See  also  SimreU  O.Miller,  169 


Pa.  St.  326,  32  Atl.  548.  A  few  de- 
ciuODS  holding  that  Buch  a  promise  is 
in  effect  an  abeolute  one,  creating  an 
inimediate  Uability  can  be  supported 
only  on  the  assumption  not  now  gen- 
erally permiffiible  that  the  mere  sdmis- 
aioa  of  indebtedness  revives  it.  Hor- 
ner V.  Starkey,  27  111.  13  (see  Walker 
V.  Freeman,  209  Dl.  17,  70  N.  E.  595, 
and  caaes  cited) ;  Norton  v.  Shepard,  48 
Conn.  141,  40  Am.  Rep.  157;  Firet 
CODgl.  Society  v.  Miller,  15  N.  H.  520 
(overruled  in  Barker  v.  Heath,  74  N.  H. 
270,  67  Atl.  222);  Cununinga  v.  Goa- 
sett,  19  Vt.  310.   In  Boynton  v.  Moul- 


ton,  1S9  Mass.  248,  34  N.  E.  361,  the 
defendant  promised  to  pay  on  a  cer- 
tain barred  claim  "such  amount  as  I 
t  was  held  this  was  a  promiae 
merely  to  pay  what  the  defendant 
oould  pay  oo  the  particular  day  when 
the  promise  was  made,  and,  it  being 
found  as  a  fact  that  on  that  day  he 
could  pay  nothing,  the  plaintiff  was 
held  entitled  to  recover  nothing. 

"  Francis  v.  Rycrott,  148  N.  Y.  App. 
Div.  85,  132  N.  Y.  S.  14. 

"  Thyng  p.  Husaey,  76  N.  H.  672,  79 
Atl.  690. 

"See  Irving  o.  Vdtch,  3  M.  &  W.  90; 
Re  Stock,  3  Manson,  324;  Matter  of 
Nargones,  161  N.  Y.  App.  Div.  663, 
565,  146  N.  Y.  S.  922,  affd.  213  N.  Y. 
659,  700,  107  N.  E.  1082,  108  N.  E. 
110I;M'Donnelli>.  Broderick,  [1896]  2 
I.  R,  136. 

"  Such  were  the  promisee  in  Quick  v. 
Corliea,  39  N.  J.  L.  11;  SUte  Trust 
Co.  B.  Sheldon,  68  Vt.  259,  35  AU.  177. 
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for  good  coDfflderation."  To  some  courts  it  has  seemed  that 
as  the  Statute  of  limitatioDS  Is  founded  in  part  at  least 
on  principles  of  pubUc  policy,  and  not  amply  as  a  protection 
to  the  debtor,  the  period  of  limitation  prescribed  by  statute 
cannot  be  changed  by  contract  or  action  in  reliance  on  a  promise 
though  an  agreement  to  this  end  subsequent  to  the  creation 
of  the  debt  if  in  writing  and  if  fairly  to  be  construed  as  Includ- 
ing an  admission  of  the  debt,  mi^t  have  the  same  effect  as 
a  new  promise  or  acknowledgment.*^  But  more  commonly 
such  agreements  have  been  held  valid  contracte.'*  If  such 
a  contract  is  valid  and  ordinary  principles  are  appHcable 
"l^e  Statute  of  Limitations  would  not  b^pn  to  run  upon  ^t]  so 
long  as  it  remmned  unbroken,"  "  and  since  if  the  creditor 
forbore  to  sue  indefinitely,  the  contract  not  to  plead  the  Statute 
would  never  be  broken,  in  effect  the  creditor  would  require 
a  perpetual  cause  of  action.  It  is  not  likely,  however,  that 
most  courts  would  accept  this  Ic^cal  consequence  of  the 
premise,  and  thereby  allow  the  creditor  a  perpetual  right. 
In  California,  indeed,  it  has  been  said  that  the  promise  not 
to  plead  the  Statute  is  binding  so  long  as  the  creditor  acts 
upon  it,*^  but  more  commonly  the  contract  is  treated  as  limited 
by  the  same  term  as  it  would  be  if  merely  a  new  promise  to 
pay  the  debt." 


See  afao  NeweU  v.  Clark,  73  N.  H.  289, 
61  AU.  S5S. 

"See  cases  dted  in  the  following 
notes  in  tliis  section. 

**  Green  v.  Cooe  Bay  Wagon  Road 
Co.,  23  Fed.  Rep.  07,  70;  Moxley  v. 
Bagan,  10  Buah,  156, 159, 19  Am.  Rep. 
61;  Wri^t  IT.  Gardner,  9S  Ky.  454,  33 
S.  W.  622,  35  8.  W.  1116;  Carraby  r. 
Navarre,  3  I^  362;  Crane  k.  French, 
38  Miw.  503;  Shaplejr  o.  Abbott,  42 
N.  Y.  443,  452,  1  Am.  Rep.  548;  Mu- 
tual L.  Ins.  Co.  p.  United  States  Hotel 
Co.,  82  N.  Y.  Misc.  632,  644,  144 
N.  Y.  S.  476;  Nunn  v.  Edmiston,  9  Tex. 
Cir.  App.662,29S.W.  1115.  See  also 
Hodgdon  V.  Chase,  29  Me.  47,  32  Me. 
169. 

"Wators  0.  Thanet,  2  Q.  B.  767; 
Bandon  v.  Toby,  11  How.  493,   13 


L.  Ed.  784;  Wells,  Fargo  ft  Co.  v.  En- 
right,  127  Cal.  669,  60  Pac.  439;  SUte 
Trust  Co.  V.  Cochran,  130  Cal.  245,  62 
Pac.  466, 600;  Mann  t>.  Cooper,  2  Dist. 
Col,  App.  228;  Hohnan  ti.  Omaha,  etc., 
Ry.  Bridge  Co.,  117  la.  268,  90  N.  W. 
833,  62  L.  R,  A.  395,  94  Am.  St.  Rep. 
293;  Webber  v.  WiUiaros  CoU^e,  23 
Pick.  302;  Bridges  c.  Stephens,  132  Mo. 
524,  34  S.  W.  556;  Quick  v.  Corbes,  39 
N.  J.  L.  11;  SUte  Trust  Co,  u,  Shel- 
don, 68  Vt.  259,  35  Atl.  177. 

"Kellogg  D.  Diddnson,  147  Mass. 
432,  435,  18  N.  E.  223;  1  L.  R.  A.  346. 

"State  Trust  Co.  v.  Cochran,  130 
Cal.  245,  253,  62  Pac.  466,  600.  See 
also  Holman  v.  Omaha,  etc,  Ry.  & 
Brid^  Co.,  117  la.  268,  90  N.  W.  833, 
62  L.  R.  A.  395,  94  Am.  St.  Rep.  293. 

"•Waters  v.  Thanet,  2  Q.  B.  767; 
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§  184.  Promises   without   consideration   not  to  plead  tb» 
Statute  of  Limitations. 

A  promise  not  to  plead  the  statute  will  generally  on  a 
fair  construction  imply  a  promise  to  pay  the  debt.  If  such 
a  promise  is  fairly  to  be  imphed,  the  debt  will  be  revived  to 
the  same  extent  as  if  there  had  been  an  express  acknowledg- 
ment or  new  promise  in  terms  to  pay  it."  It  is  possible,  how- 
ever, for  a  debtor  to  make  a  promise  which  fairly  construed 
means  merely  that  the  debtor  will  not  rely  on  the  defence  of  the 
Statute  of  Limitations,  but  may  take  advantage  of  any  other  de- 
fence open  to  him.  It  is  doubtful  if  such  a  promise  is  binding 
without  either  consideration,**  or  action  by  the  promisee  in  re- 
liance on  the  promise.*'  The  exceptional  doctrine  which  allows 
the  enforcement  of  pronuses  based  on  antecedent  debts  must,  it 
would  seem,  be  confined  to  promises  to  pay  the  debts  in  whole  or 
in  part.^"  Where  the  promise  not  to  plead  the  statute  is  made 
prior  to  the  expiration  of  the  statutory  period,  and  the  creditor 
relying  on  the  promise  refrains  from  brin^g  action,  some 
cases.hold  the  debtor  estopped  to  plead  the  statute.^'    It  may 


Garoeroa  v.  Cameron,  95  Ala.  344,  10 
So.  506;  Crane  v.  French,  38  Mus.  £03; 
Bowmar  v.  Peine,  64  Mise.  99,  8  So. 
166;  Newell  v.  Ciark,  73  N.  H.  289,  61 
Atl.  555;  Joyner  v.  Maaaey,  67  N.  C. 
148,  1  S.  E.  702;  CecU  0.  Henderson, 
121  N.  C.  244,  28  8.  E.  481.  Mcin- 
tosh V.  Condron,  20  Pa.  Sup.  1 18.  Uit- 
der  this  oonatruction  a  promiBe  not  to 
plead  the  Statute  made  aa  part  of  the 
original  transaction  would  not  extend 
the  obligation  b^ond  the  period 
within  which  it  would  have  been  en- 
forceable had  there  been  no  promise  to 
waive  the  Statute.  Newell  v.  Clark,  73 
N.  H.  289, 61  AU.  555.  See  also  Mutual 
L.  I.  Co.  V.  United  Stat«a  Hotel  Co., 
82  N.  Y.  Misc.  632,  144  N.  Y.  S. 
476.  Therefore  cases  like  Quick  ir. 
Corlies,  39  N.  J.  L.  11,  ami  State  Trust 
Co.  V.  Sheldon,  68  Vt.  259,  35  Atl.  177, 
which  allow  the  creditor  to  sue  aft«r 
the  lapse  of  the  original  statutory  pe- 
riod are  opposed  to  the  decisions  pre- 
viously cit«d. 


"  Gardner  v.  M'Mahon,  3  Q.  B.  561; 
Trask  v.  Weeks,  81  Me.  325,  17  Atl. 
162;  Bowmar  u.  Peine,  64  Miss.  09, 
8  So.  166;  Shapley  v.  Abbott,  42  N.  Y. 
443,  448,  1  Am.  Rep.  548;  Lowry  r. 
Duhose,  2  BaUey  (8.  C),  425;  Garden- 
hire  V.  Rogers  (Tenn.  Ch.  App.),  60 
S.  W.  616;  Jordan  v.  Jordan,  85  Tenn. 
561,  3  S.  W.  896;  Burton  e.  Stevens,  24 
Vt.  131,  58  Am.  Dec.  153;  Steams  ir. 
Steams'  Adm.,  32  Vt.  678. 

<•  Mann  e.  Cooper,  2  D.  C.  App.  22S, 
238;  Warren  n.  Walker,  23  Me.  453; 
Stockett  I'.  Soascer,  8  Md.  374;  Mar- 
seilles V.  Kenton's  Eicec.,  17  Pa.  238, 
245.  See  also  Woodham  v.  Hollis,  3 
L.  J.  K.  B.  (N.  S.)  70;  Alexander 
V.  Muse,  112  Tenn.  233,  79  S.  W. 
117  But  see  State,  Trust  Co.  v.  Coch- 
ran, 130  Cal.  245,  251,  62  Pac.  466, 
600. 

"  See  tupra,  i  139. 

"  See  aupni,  {  143. 

"  See  ntpra,  J  130. 
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seon  at  first  sight  that  there  is  no  greater  reason  for  apply- 
ing the  doctrine  of  estoppel  in  such  a  case  than  in  any  oth^ 
case  where  a  promifie  is  made  without  consideration  ^ven 
or  requested,  but  with  the  knowledge  or  expectation  that 
the  promisee  will  change  his  position  on  the  faith  of  the 
promifie; "  but  there  is  much  authority  to  indicate  that  though 
origiiial  contractual  rights  cannot  be  created  by  means  of 
such  a  promissory  estoppel,  defences  may  be  thus  effectively 
waived  or  surrendered.^' 

§  186.  Terms  on  which  a  new  promise  revives  a  debt. 

If  the  new  promise  whether  express,  or  impUed  from  an 
acknowledgment,  is  itself  the  cause  of  action,  the  indebted- 
ness should  be  extended  by  such  a  promise  for  the  period 
allowed  by  law  for  the  enforcement  of  simple  contracts,  and 
mich  is  believed  to  be  the  proper  rule,  unless  the  natural  con- 
struction of  a  statute  governing  the  matter  leads  to  a  dif- 
ferent result.^*  Largely  because  of  the  construction  put  upon 
particular  statutes,  there  are  decisions  which  hold  that  the 
new  promise  operates  to  set  aside  the  defence  of  the  Statute, 
and  to  allow  the  enforcement  of  the  claim  during  a  new  period 
equal  to  that  allowed  by  law  for  the  enforcement  of  the  original 
indebtedness.  Under  this  view,  if  the  Statute  allows  ten 
years  for  the  enforcement  of  a  note,  a  new  promise  starts 
a  new  period  of  ten  years,  alUiough  the  period  allowed  for 
the  enforcement  of  simple  contract  obligations  is  shorter.'^ 
A  somewhat  analogous  question  is  whether  the  terms  of  the 

"  See  supra,  {  139.  41  S.  W.  309;  Waltemar  v.  Schniok's 

"  See  in/'ro,  {  689.  Est.,  102  Mo.  App.  133,  76  S.  W.  1053; 

"  MeCormick  v.  Brown,  36  Cal.  180,  McSween  v.  Windham,  104  8.  Car.  508, 

96  Am.  Dec.  170;  Boukofsky  u.  Powers,  80  8.  E.  500.    In  Enright  v.  Griffith, 

1  Utah,  333;  Gnienberg  r.  Buhiiog,  5  (Wis.  1919),  172  N.  W.  156,  a  hiubond 

Utah,  414,  16  F&c.  486.  had  made  part  payment  to  his  wife  on 

"Frisbee  d.  Seaman,  49  Iowa,  96;  a  note  he  had  ^ven  her  before  mturiage. 

BajrliBB  p.  Street,  51  Iowa,  627,  2  N.  W.  The  court  held  that  the  implied  prom- 

437;  Brisbin  v.  Fanner,  16  Minn.  215,  ise  did  not  create  a  new  contract  be- 

219;  Gailer  v.  Grinnel,  2  Aiken,  340  tweea  husband  and  wife  on  which  un- 

(judgmoit);  Biadley  v.  Brigge,  22  Vt.  der  the  local  statute  time  would  not 

06  (judgment) .     This  result  aeema  to  run,  but  merely  extended  the  statutoiy 

have  been  reached  without  diacuaaion  period  on  the  original  d^t, 
in  Abner  v.  York,  19  Ky.  L.  Rep.  643, 
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old  obligation  are  revived;  as,  for  instance,  the  rate  of  interest 
fixed  in  the  original  obligation.  It  has  been  held  that  by 
implication  the  new  promise  adopts  the  terms  of  the  old; " 
but  if  the  new  promise  should  state  a  different  rate,  it  would 
be  controlling."  A  mere  acknowledgment  under  seal  of  a  sim- 
ple contract  debt  will  not  operate  as  a  new  sealed  promise, 
and  will  at  most  revive  the  debt  for  the  statutory  period  ap- 
pUcable  to  simple  contracts.™ 

§  186.  A  new  promise  cannot  revive  liability  in  tort. 

As  the  remedy  of  assumpsit  was  extended  to  cover  cases  where 
originally  debt  would  have  been  the  appropriate  remedy," 
and  as  no  attempt  was  made  to  extend  the  remedy  of  assumpsit 
to  promises  express  or  implied  to  pay  for  rights  of  action 
in  tort,  except  on  the  theory  of  waiver  of  tort,  it  is  natural 
that  where  the  Statute  of  Limitations  was  in  question  the 
same  line  should  have  been  drawn.  Just  as  a  promise  to 
pay  for  a  tort  would  not  have  been  r^arded  in  the  seventeenth 
century  as  sufficient  to  enable  the  pkuntiff  to  get  redress  in 
assumpsit,  so  later  if  the  Statute  of  linutations  had  barred 
an  action  for  a  tort,  the  English  court  denied  effect  to  the 
promise."  And  the  same  doctrine  has  been  consistently  fol- 
lowed in  the  United  States."  If,  however,  a  tort  feasor  has 
become  liable  on  principles  of  quasi-contract  to  pay  for  a 
benefit  which  he  has  tortiously  acquired,  a  new  promise  may 
revive  his  liabifity  on  this  quad-contractual  debt,  which  might 
have  been  enforced  at  common-law  in  an  action  of  indebitatus 

"  Buckingham  v.  On,  6  Col.  687;         •'  Goodwyn  v.  Goodwyn,  16  G&.  114; 

SennaUv.HorDer,  30111.429.   See  also  Nelson  v.  Fettereon,  229  111.  240,  82 

Aboer  V.  York,  19  Ky.  L.  Rep.  643,  41  N.  E.  229;  Peterson  v.   Breitag,  88 

8.  W.  309;  Mowiyw,  Saundere,  33  R.  I.  Iowa,  418,  55  N.  W.  86;  Holthain  v. 

45,  80  AU.  421;  Suber  b.  Hichards,  61  Detroit,  136  Mich.  17,  98  N.  W.  764; 

S.  C.  393,  39  S.  E.  540.  OaJli^er  v.   Holliu^worth,  3  H.  St 

"  See  supra,  55  181,  182.  MoH.    122;   Brand   v.   Longstreet,    1 

"  Harding  c  Covell,  217  Mass.  120,  South  (4  N.  J.  L.),  325,  328;  Oothout 

104  N.  E.  452,  p.  Thompson,  20  Johns.  277;  ReiUy  v. 

"  See  supra,  j  143.  Sabater,  26  N.  Y.  Civ.  Proc.  Rep.  34, 

"  This  wae  so  held  in  Hurst  p.  Par-  43  N.  Y.  S.  383;  Armstrong  o.  Levan, 

ker,  1  B.  &  Aid.  92.    See  also  Tanner  109  Pa.  177, 1  Atl.  204;  Avantn.  Sweet, 

V.  Smart,  6  B.  A  C.  603,  605;  Gibbons  1    Brev.   228;  Ott  v.   Wfaitworth,   8 

V.  McCasland,  1  B.  &  Aid.  690;  Short  Humph.  494. 

V.  McCuthy,  3  B.  &  Aid.  626. 
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It  has  been  held  also  that  a  new  promise  made 
before  the  Statute  has  run  on  a  liability  in  tort,  may  estop 
the  defendant  to  plead  the  Statute  when  subsequently  sued 
for  the  tort,  if  the  plaintiff  relying  on  the  promise  has  delayed 
in  bringii^  his  action  until  after  the  Statute  of  Limitations 
has  run,''  but  there  are  decisions  opposed  in  principle,  which 
hold  that  a  new  promise  to  pay  a  debt,  ineffectual  as  a  promise, 
cannot  be  effective  as  an  estoppel.'*  The  propriety  of  treating 
such  a  new  promise  as  enforceable  for  a  new  statutory  period 
according  to  its  terms  must  depend  upon  whether  such  a 
promissory  estoppel  as  exists  in  the  case  is  to  be  generally 
accepted  as  a  substitute  for  consideration  or  at  least  to  support 
any  promise  to  surrender  a  right.'*  But  on  well-settled  princi- 
ples of  wfuver  *"  the  defendant  should  not  be  allowed  to  assert 
his  defence  until  the  plaintiff  has  had  a  reasonable  time  to  sue 
after  the  promises  or  representations  'of  l^e  defendant  have 
ceased  to  justify  delay.  On  this  view  a  new  promise  to  satisfy 
a  liability  in  tort  would  justify  a  reasonable  prolongation  of  the 
plaintiff's  right,  but  not  like  a  new  promise  to  pay  a  debt,  for 
the  whole  of  a  new  statutory  i)eriod.*'' 


••  Hony  V.  Hony,  1  gim.  &  8tu.  568; 
Moaesp.  Taylor,  6  Mackey  (D.  C),  255. 
These  cases  involved  the  question  of 
liability  on  new  pTOzaises  to  pay  the 
proceeds  of  oonverted  goods. 

"Holmaa  ».  OmAb&,  etc.,  Ry.  A 
Bridge  Co.,  117  Iowa,  268,  90  N.  W. 
833,  62  L.  R.  A.  395,  M  Am.  St.  R^. 
293;  Renackowsky  v.  Board  of  Water 
Commissioners,  122  Mich.  613,  81 
N.  W.  581;  Armstrong  v.  Levan,  109 
Pa.  177, 1  Atl.  204,  and  see  Mpro,  J  139. 

"Green  r.  Coos  Bay  Wagon  Road 
Co.,  23  Fed.  67;  Mann  t>.  Cooper,  2 
D.  C.  App.  226, 23S;  Lougdon  v.  Doud, 
10  Allen,  433;  Shapley  v.  Abbott,  42 
N.  Y.  443, 1  Am.  Rep.  548. 

•>  See  *upra,  {  139. 

"Seettt/hi,  SS679,  68S. 

c  In  l-^nia  p.  Pullman  Palaoe-Car 
Co.,  165  m.  161, 46  N.  E.  439,  the  court 
■ud: — "Where  the  parties  expressly 
agree  together  to  suspend  l^al  reme- 


dies for  the  purpose  of  making  inquiry 
into  the  merita  of  a  disputed  claim,  or 
for  the  purpose  of  effecting  an  adjust- 
ment thereof,  or  in  order  to  await  the 
result  of  negotiations  in  reference 
thereto,  advantage  should  not  be  taken 
of  the  Statut«  of  Limitations  in  respect 
to  the  time  employed  for  such  purpose; 
but  a  party  should  not  be  allowed  to 
trust  too  long  to  the  anticipated  out- 
come of  auch  proceedings  and  until 
his  right  to  I^al  remedies  has  been 
lost  by  li^Me  of  time.  East  India  Co. 
V.  Paul,  7  Moore's  Priv.  Counc.  Cas. 
85;  Gooden  o.  Amoskeag  Fire  Insurance 
Co.,  20  N.  H.  73;  Amy  v.  Watortown, 
130  U.  S.  320, 32  L.  Ed.  953, 6  Sup.  Ct. 
637;  Randon  v.  Toby,  11  How.  493,  13 
L.  Ed.  784;  Gaylord  t>.  VanLoan,  15 
Wend.  308;  Utica  Ins.  Co.  v.  Blood- 
good,  4  Wend.  652:  Shapley  t>.  Abbott, 
42  N.  Y.  443, 1  Am.  R^.  548;  Crane  v. 
Fr^ch,  38  Min.  503." 
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§  187.  WheOier  a  new  promise  can  revive  a  liabili^  on  a 
special^. 

The  ear^  law  never  went  so  far  as  to  hold  that  a  subsequent 
promise  to  perform  an  obhgation  under  seal  could  be  enforced 
in  the  action  of  assumpsit.  Even  if  the  sealed  instrument 
bound  the  maker  to  pay  a  liquidated  sum  of  money,  the 
remedy  was  solely  on  the  bond.  Accordingly  if  the  early  law 
is  lo^cally  followed  effect  will  be  denied  to  a  new  promise  to 
pay  a  bond  debt.  Hiis  seems  to  hare  been  tiie  law  of  England," 
mitil  egress  statutory  provision  was  made  for  reviving  barred 
^)ecialties  by  a  new  promise  in  writii^;  **  and  in  the  United 
States  there  is  authority  to  the  same  effect."*  Some  deci^ons, 
however,  allow  action  on  such  a  promise,"  or  upon  the  barred 
bond,  treating  the  new  promise  as  a  rebuttal  of  a  d^ence 
based  on  the  Statute;  *'  and  similarly  an  admission,"  or  part 
payment,**  has  been  held  effective.  If  the  effect  of  a  setd 
at  common  law  is  done  away  with  by  statute,  the  reason  for 
making  a  distinction  between  a  new  promise  to  pay  a  bond 
debt  and  a  simple  contract  debt  ceases.  The  same  reasoning 
that  is  applicable  to  new  promises  to  pay  bond  debts  is  also 
applicable  to  new  promises  to  pay  judgment  debts.  Such 
new  promises  are  generally  ineffectual;  ■'  but  the  contrary 
has  also  been  held; "  and  in  some  jurisdictions  it  is  ex- 


•■  Tanner  ■>.  Smart,  6  B.  ft  C.  603, 
005. 

"3  Mid  4  Wm.  IV,  c.  42,  Seo.  6. 
Moodie  D.  Bannigter,  4  Drewrjr,  432. 

••Crawford  v.  ChUdTM,  I  Ala.  482; 
Toothaker  v.  Boulder,  13  Colo.  219, 
22Pac.  468. 

">  Young  c  MackaU,  3  Md.  Ch.  398; 
Felty  ir.  Young,  18  Md.  163;  9t  Mark's 
Church  t.  MUler,  99  Md.  23,  57  Atl. 
644.  (The  new  promise  was  held  ef- 
fective for  six  years.) 

••  Carll  ti.  Hart,  IS  Barb.  565;  Gailer 
II.  Grinnel,  2  Aiken,  349. 

"Tillett  V.  Commoswealtli,  9  B. 
Mod.  438.  But  in  Maryland  nothing 
le»  than  an  expreae  promise,  made  after 
the  statute  has  barred  the  remedy  on 
the  bond,  is  effective.  Brooks  c  Prce- 
ton,  106  Md.  693,  706,  68  AU.  294. 


•«  Bailey  i>.  Butler,  138  Ala.  1S3^  35 
So.  Ill;  ArmiBtead  v.  Brooke,  18  Ark. 
621;  Craig  d.  Callaway  County  Court, 

12  Mo.  94;  Hartman  i>.  Sharp,  51  Mo. 
29;  Moore  v.  Goodwin.  109  N.  C.  218, 

13  8.  E.  772;  Moore  v.  Beaman,  111  N. 
0.  328,  16  a.  E.  177. 

••See  Tanner  v.  Smart,  S  B.  ft  C. 
603,  60G;  Harper  v.  Daniels,  211  Fed. 
67,  129  C.  C.  A.  242;  Niblack  v.  Good- 
man, 67  Ind.  174;  Brooks  v.  Preston, 
100  Md.  693,  68  Atl.  294;  Berkson  e. 
Con,  73  Miss.  339,  18  So.  934,  55  Am. 
St.  B«p.  539;  Taylor  o.  Spivey,  11  Ired. 
427;  Hughes  e.  Boone,  114  N.  C.  64, 
19  S.  E.  63. 

•■  Carehore  0.  Huyck,  6  Barb.  683; 
Boukofsky  V.  Powers,  1  Utah,  333;  01- 
cott  IF.  Scales,  3  Vt.  173,  21  Am.  Deo. 
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pressly  provided  by  Statute  that  the  new  promise  shall  be 
effectual.'' 


§  188.  Whether  a  new  promise  can  revive  an  unliquidated 
contractual  obligation. 

It  is  frequently  said  that  a  new  promise  can  revive  a  r^t  of 
action  in  assumpsit,  without  distinguishing  between  indebitatus 
assumpsit  on  the  one  hand  and  ^>ecial  assumpdt  to  recover 
damages  on  the  other; "  but  the  analogy  on  which  the  right 
to  enforce  a  new  promise  to  pay  a  barred  debt  must  be  rested  " 
would  seem  to  require  the  existence  of  a  previous  debt  as 
distinguished  from  a  liability  in  damages  for  breach  of  a  promise 
to  do  something  other  than  make  payment  of  mon^;  and 
this  view  finds  support  in  the  decisions.^  The  common- 
law  recogmzed  debte  for  chattels  *  and  there  seems,  ther^ore, 
no  reason  why  such  debts  should  not  be  revived  in  the  same 
way  as  debts  for  money.*  Though  it  is  only  debts  which  can 
be  revived  by  new  promises,  the  debt  need  not  be  liquidated.* 
A  new  promise  to  pay  such  a  debt,  whatever  its  amount  may 
be  found  to  be,  ia  generally  held  sufficient  if  the  obligation 


"  Naugler  v.  Jenkiiu,  32  Nova  Sco- 
tia,  333. 

IMThia  was  stated  in  Turner  o. 
Smart,  6  B.  ft  C.  603,  60S;  A'Court  v. 
CrosB,  3  Bing.  329,  331;  Goodwyn  c 
Goodwyn,  16  Ga.  lU;  Rice  o.  Wilder, 
4  N.  E.  336;  Exeter  Bank  v.  Sullivan, 
6  N.  H.  124. 
"See  tupra,  {  160. 
■  Doydell  v.  Drummond,  2  Camp. 
•  157;  Whitehead  v.  Howard,  2  B.  4  B. 
372;Wet«JlD.  Buasaid,  ll^Wheat.  309; 
Ofment  v.  Maetin,  23  Vict.  L.  Bep.  359. 
But  in  Stroud  t>.  Commissioner,  157 
QL  App.  427,  a  new  promise  to  fulfil 
aa  obligation  to  repair  a  bridge  was 
held  to  toll  the  sUtute,  and  in  Wade  v. 
Barlow,  99  Mis.  33,  54  So.  662,  a  cov- 
enant of  warranty  was  held  supported 
by  a  previous  similar  warranty,  in  re- 
newal of  which  it  was  pvoi. 

*  Se«  wpn,  i  11.  - 

*  In  CSapp  v.  IngnBol,  11  Me.  83, 


notes  payable  in  lumber  were  revived 
by  partial  deUvwy  of  the  lumber. 

*  "ntough  in  the  action  of  debt  it  was 
requisite  that  the  cl»m  should  be 
Uquidated  (see  tupra,  {  11),  in  sub- 
stance the  rights  enforced  under  counts 
on  quantum  meruit  and  qtiarUum  vtUdxU 
(which  were  permitted  about  the  be- 
ginning erf  the  seventeenth  century) 
were  analogous  to  liquidated  claims  in 
debt;  and  a  plAintiFF  was  abo  soon  al- 
lowed to  recover,  under  an  itiddtUatue 
count  which  allied  a  debt  of  a  specific 
amount,  any  lesser  sum  which  might  be 
due  to  him  even  though  that  sum  were 
unliquidated.  The  plainliS  declared 
that  the  defraidant  was  indd>ted  to 
tiim  in  a  stated  sum  large  enough  to  in- 
clude any  possible  recovery,  "and  be- 
ing indebted,  promised  to  pay  the 
sum."  He  was  then  allowed  to  recover 
whatever  unliquidated  amount  to 
which  he  could  prove  himself  entitled. 
2  Wm.  Saunders.  122  a,  notw  (2),  (3). 
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of  which  the  iHx>mi8or  speaks  is  clearly  identified.^  But  in 
a  few  jurifidictioDS,  however  indefensible  the  distinction  may 
be,  it  is  said  that  the  amount  of  the  indebtedness  must  be 
defined  by  the  new  promise  either  in  terms  or  by  reference 
to  some  paper  which  either  states  the  amount  or  furnishes 
data  for  its  computation;  so  that  it  shall  not  be  necessary 
to  have  the  amoimt  due  determined  by  a  jiuy.*  Whetiier  all 
the  jurisdictions  which  state  this  as  a  requirement  would 
Uterally  and  uniformly  enforce  it  where  the  indebtedness 
though  not  fixed  in  amount  was  clearly  identified  and  the 
promise  to  p^  was  positive  may  be  doubted. 


§  180.  To  whom  a  new  promise  must  be  made. 

It  is  generally  held  that  a  new  promise  to  be  effective  must 
be  made  to  the  creditor  himself  or  to  his  authorized  agent.' 


■CoUedge  v.  Horn,  3  Bing.  119; 
Gardner  v.  M'Mahoa,  3  Q.  B.  561; 
Lechmere  v.  Fletcher,  I  C.  &  M.  623; 
Dickenson  v.  Hatfield,  5  C.  &  P.  46; 
Gheel^  o.  Dalby,  4  Y.  A  C.  238;  Sid- 
well  V.  Maaon,  2  H.  &  N.  306;  Conway's 
Ex.  V.  Beyburn's  Ex.,  22  Ark.  290; 
Cook  V.  Martin,  29  Conn.  63;  Schmidt 
V.  Pfau,  114  ni.  494,  2  N.  £.  522; 
O'Hara  v.  Murphy,  196  lU,  699,  63 
N.  £.  lOBl;  Neish  p.  Gannon,  198  HI. 
219,  64  N.  E.  1000;  Dinamore  r.  Dina- 
more,  21  Me.  433;  Shipley  v.  Shilling, 
66  Md.  £68, 8  Atl.  365;  Hardy  v.  Hardy, 
79  Md.  9,  28  Ati,  887;  Barnard  v.  Bar- 
tholomew, 22  Pick.  291;  Eastman  v. 
Walker,  6  N.  H,  367;  Long  v.  Orford, 
104  N.  C.  408, 10  S.  E.  625;  Broddie  s. 
Johnson,  1  Sneed,  464, 468;  Thompson 
t..  French,  10  Yerg.  452. 

<  Bell  V.  Morrison,  1  Pet.  351,  366, 
7  L.  Ed.  174;  PoUak  v.  Billing,  131  Ala. 
619,  32  So.  630;  Ringo  v.  Brooks,  W 
Ark.  540;  Outwateia  v.  Brownlee,  22 
Cal.  App.  535,  135  Pac.  300;  Mask 
V.  PhiUer,  32  Miss.  237;  Cohen  v. 
Diamond,  74  N.  Y.  Misc.  444,  132 
N.  Y.  8.  355;  Huff  i-.  Richardson,  19 
Pa.  388;  MiUer  v.  Baschore,  83  Pa. 
366,  24  Am.  Bep-  187;  SimreU  v.  MU- 


ler,  169  Pa.  326,  32  Atl.  648;  Ward  v. 
Jack,  172  Pa.  416,  33  Atl.  577;  Rosen- 
crance  v.  Johnson,  191  Pa.  520,  43  Atl. 
360.  See  also  Sutton  v.  Burruss,  9 
Leigh,  381,  33  Am.  Dec.  246. 

In  Stiles  v.  laurel  Fork  Oil  Co.,  47 
W.  Va.  838,  the  headnote  Btat«  a 
new  promise  must  be  "of  a  precise 
sum."  In  fact  the  opinion  of  the  court 
gives  no  warrant  for  this  part  of  the 
headnote.  Nevertheleaa  it  is  quoted 
as  an  accurate  statement  of  the  law  in 
HoUey's  Eir.  v.  Curry,  58  W.  Va.  70^ 
61  8.  E.  136,  112  Am.  St.  Bep.  944. 

'  In  the  foUowing  cases  promises  or 
acknowledgments  made  to  an  agent 
of  the  creditor  were  held  sufBcient: 
Evans  v.  Dayies,  4  A.  &  E.  840;  CHaia 
V.  Murphy,  196  lU.  699,  63  N.  E.  1081 ; 
Weti  p.  Greffe,  71  III.  App.  313;  Mil- 
ler o.  McDowell,  69  Kane.  463,  77  Pm. 
101;  Yarbrough  v.  Gilland,  77  Miss. 
139, 24  So.  170;  Maatin  d.  Bmbuam,  86 
Mo.  643;  Kirby  v.  Mills,  78  N.  C.  124, 
24  Am.  Rep.  460;  Emerson  i>.  Miller, 
27  Pa.  278;  CrisweU  t>.  Criawdl,  56 
Pa.  130;  Warnock  v.  Itawis,  38  Wash. 
144,  80  Pac.  297.  Proof  of  the  agent's 
authority  must  be  made  in  order  to 
make  a  new  promise,  to  one  who  is 
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An  admisEdon  or  promise  to  a  straager  is  ineffectual.'  But 
if  a  prtmuse  is  made  to  a  third  person  with  the  intention  that 
it  shall  be  communicated  to  the  creditor,  and  the  commumca- 
tion  takes  place,  the  new  promise  is  binding.'  In  a  few  juria- 
dictions  m  view  of  the  exceptional  rule  there  prevailing  tiiat 
an  admisdon  of  indebtedness  though  not  constitutii^  a  new 
promise  is  sufficient  it  is  held  that  an  admission  to  a  stranger 
enables  the  creditor  to  recover,  since  the  continued  existence 
of  the  debt  is  th^eby  proved."    An  admission  contained  in 


claimed  to  be  the  creditor's  agent,  ad- 
miamble  in  evidence.  B&luiy  r.  Levy, 
236Pa.348,84AU.S35.  InMcKLoney 
tr.  Snyder,  78  Pa.  497,  the  court  aUtod 
ae  a  requisite  that  the  debtor  "must  be 
aware  of  the  agency  at  the  time  of  the 
promise."  No  such  severe  require- 
ment aeems  generally  made. 

•Turner  t>.  Smart,  0  B.  &  C.  603; 
Stamford,  etc..  Banking  Co.  v.  Smith, 
[18821 1 Q.  B.  76S  (but  undra  the  £ng- 
hflh  statute  for  reviving  obligations 
under  seal  an  acknowledgment  to  a 
stranger  has  been  held  sufficient.  Moo- 
die  V.  Bannister,  4  Drewry,  432);  Port 
Scott  V.  Hickman,  112  U.  S.  150,  161, 
28  L.  Ed.  636,  5  Sup.  Ct.  Rep.  56; 
Raigo  V.  Brooks,  26  Ark.  640;  Rounth- 
waite  V.  Rountbwaite  (Cal.),  68  Pac. 
304;  Biddel  n.  Brinolars,  64  Cal.  354, 
30  Pac.  609;  Pierce  v.  MerriU,  12S  Cal. 
473,  61  Pac.  67,  79  Am.  St.  Rep.  63; 
Cunkle  p.  Heald,  6  Mackey,  485;  Col- 
lar >.  Patterson,  137  tU.  403,  27  N.  E. 
604;  Albers  Commission  Co.  v.  Seesel, 
87  lU.  App.  378  (affd.  in  193  lU.  153, 61 
N.  E.  1075);  Niblack  ■>.  Goodman,  67 
Ind.  174;  Sibert  v.  Wilder,  16  Kans. 
176,  22  Am.  Rep.  280;  Clawson  v.  Mo- 
Cunea  Adm.,  30  Kan.  337;  Proctor  f. 
BeU's  Adm'r,  97  Ky.  98,  16  Ky.  L. 
Rep.  823, 30  S.  W.  15;  Davis  v.  Stnnge, 
156  Ky.  420,  161  8.  W.  217;  Cape  Gir- 
ardeau County  D.  Harbison,  58  Mo.  90; 
miliamson  p.  Williamson,  60  Mo.  App. 
104;  Swinley  p.  Force,  78  N.  J.  Eq.  52, 
78  Ati.  249;  Wakeman  v.  Sherman,  9 
N.  Y.  85;  In  w  Kendrick,  107  N.  Y. 


104,  13  N.  E.  762;  Hussey  v.  Kirkman, 
95  N.  C.  63;  Spangler  v.  Spangler,  122 
Pa.  St.  358, 15  Atl.  436,  9  Am.  St.  Rep. 
114  (t^.  Croman  v.  Stull,  119  Pa.  91, 
12  Atl.  812);  Parker  v.  Remington,  15 
R.  I.  300,  3  Atl.  590,  2  Am.  St.  Rep. 
897;  Robbins  v.  Farley,  2  Strobh.  348; 
Maxwell  v.  Reilly,  11  Lea,  307;  Rogers 
0.  Quinn,  L.  R.  26  Ir.  136;  Wataon  Mfg. 
Co.  p.  Sample,  12  Manitoba,  373;  Col. 
quhoun  it.  Murray,  26  Ont.  App.  204. 

*  Strong  V.  Andros,  34  Dist.  Col. 
App.  278;  CHai*  v.  Murphy,  196  111. 
599,  63  N.  E.  1081;  Miller  v.  Teeter, 
53  N.  J.  Eq.  262,  31  Atl.  394,  DeFreeat 
D.  Warner,  98  N.  Y.  217,  50  Am.  Rep. 
667;  Fuqua  p.  Dinwiddie,  6  Lea,  645. 
In  Big  Diamond  Milling  Co.  p.  Chicago 
&c.  Ry.  Co.,  (Minn.  1919),  171  N.  W. 
799,  a  printed  statement  issued  by  a 
number  of  railroads  "to  the  public" 
to  the  effect  that  the  railroads  would 
pay  all  properly  supported  claims  of  a 
certain  class,  was  held  to  ei[t«nd  the 
statutory  period  in  favor  of  the  indi- 
vidual claimant  who  brought  suit.  See 
also  Belcher  p.  Tacoma  Eastern  R. 
Co.,  99  Wash.  34,  168  Pae.  782. 

"  St.  John  p.  Garrow,  4  Port.  223,  29 
Am.  Dec.  2S0;  Smith  v.  Campbell,  5 
Harr.  380;  Doranc.  Doran,  145  la.  122, 
123  N.  W.  996, 25  L.  R.  A.  {N.  S.)  805; 
Uti  V.  Uta,  34  Ia.  Ann.  762;  Peavy 
p.  Brown,  22  Me.  100;  Stewart  v.  Gar- 
rett, 65  Md.  392,  5  Atl.  324,  57  Am. 
Rep.  333;  Whitney  v.  Bigelow,  4  Pick. 
UO;  Titus  p.  Ash,  24  N.  H.  319;  Mink- 
ler  V.  Miakler,  16  Vt.  193. 
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an  undelivered  writing  still  more  clearly  than  ao  acknowledg- 
ment to  a  strainer  is  insuiBcient."  A  promise  to  a  legal 
representative  of  the  creditor  as  an  executor  or  administrator 
is,  however,  sufficient,"  or  to  one  not  yet  administrator,  but 
subsequently  appointed."  And  so  is  a  promise  to  one  bene- 
ficially interested  in  the  claim  as  inheritor,'*  or  as  assignee  of  a 
note,"  or  of  a  non-negotiable  diose  in  action."  It  has  even 
been  held  tiiat  the  holder  of  a  negotiable  note  may  recover  on  a 
promise  made  to  another  who  was  at  tiie  time  holder  of  the 
note."  But  a  new  promise  or  partial  payment  made  to  a  payee 
or  other  holder,  after  he  has  transferred  all  interest  in  the  instru- 
ment, imless  made  to  him  as  agent  for  the  subsequent  holder 
cannot  avwl  the  latter."  If  the  transfer  by  him  is  merely 
as  collateral  security,  however,  a  new  fffomise  to  the  original 
payee  has  been  upheld." 


II  Jackson  o.  Ogg,  H  Jurist  (N.  S.), 
976;  Merriamtf.  LeoDArd,  6  Cush.  151; 
Allen  p.  Collins,  70  Mo.  138,  35  Am. 
Rep.  416;  Heatoo  v.  Leonard,  69  Hun, 
423.  Compare  Rogers  v.  Soutbem,  4 
Baxter,  67. 

"  FarreU  v.  Palmer,  36  Cal.  187;  Be 
Sullenberger,  72  Cal.  549,  14  Pao.  613; 
Felty  0,  Young,  18  Md.  163;  Thomp- 
son V.  Richardson  (Mo.),  195  S.  W. 
1039;  HiU  v.  Hill,  51  S.  C.  134,  28  S.  E. 
309.  In  Clark  v.  Hooper,  10  Bing.  480, 
a  IH«inise  to  one  acting  as  administra- 
tor but  not  legally  appointed,  was  held 
sufficient.  See  also  Stamford  Banking 
Co.  v.  Smith,  [1892]  1  Q.  B.  765;  Spring 
V,  Perkins,  156  Mich.  327;  Croman  p. 
StuU,  119  Pa.  91,  12Atl.812. 

■■  Bodger  r.  Arch,  10  Ex.  333;  Baker 
V.  Blaker,  55  L.  T.  (N.  S.)  723;  Rob- 
ertson D.  Burrill,  22  Out.  App.  356. 
But  see  Kisler  v.  Sanders,  40  Ind. 
78. 

>•  Hodnett  v.  Gault,  64  N.  Y.  App. 
DiT.  163,  71  N.  Y.  S.  831;  Croman  v. 
Stull,  119  Pa.  91,  12  Atl.  812;  Peters 
V.  Rothermel,  30  Pa.  Sup.  281;  Draw- 
baugh  17.  Drawbaugh,  7  Pa.  Sup.  349, 
351.    But  see  Visher  P.  WUbur,  5  Cal. 


App.  562,  573,  90  Pac.  1065,  91  Pao. 
412. 

"  McBrayer  n.  Mills,  62  S.  Car.  36, 
39  S.  E.  788. 

"lAstar  V.  Manro,  10  Gill  &  J.' 
50. 

"  McRae  v.  Kennon,  1  Ala.  295,  34 
Am.  Dec.  777;  Bird  v.  Adams,  7  Gft. 
505;  Little  c.  Blont,  9  Pick.  488;  Way 
V.  Sperry,  6  Gush.  238, 52  Am.  Dec,  779; 
Soulden  V.  VanRensselier,  9  Wend.  293. 
But  see  contra  Thompson  c.  Gilreath, 
3  Jones  L.  403.  See  also  White  v.  Gush- 
ing, 30  Me.  287;  Depuy  v.  Swart,  3 
Wend.  135,  20  Am.  Dec.  673;  Moore  o. 
Viele,  4  Wend.  420;  Walbridge  u.  Har- 
roon,  18  Vt.  448,  where  it  was  held  that 
a  new  promise  to  pay  a  n^otiable  note 
discharged  by  bankruptcy,  was  not 
negotiable,  and  did  not  revive  the  d^o- 
tiable  character  of  the  origiaal  obliga- 
tion.    See  supra,  {  157. 

"Stamford,  etc..  Banking  Co.  v. 
Smith,  [1892]  1  Q.  B.  765. 

'•  Girard  Trust  Co.  v.  Owen,  83  Kan, 
692,  112  Pac.  619,  33  L.  R.  A.  (N.  S.) 
262.  See  also  Maurice  v.  Fowler, 
78  N.  Y.  Misc.  367,  138  N.  Y.  S. 
425. 
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§  190.  By  whom  a  new  promise  may  be  made. 

On  general  principles  a  new  promise  either  express  or  impUed 
from  an  acknowledgment  or  part  payment  to  be  efEective 
must  be  made  by  the  debtor  or  by  his  authorized  agent.  ^ 
A  promise  made  by  a  stranger  is  obviously  unsupported  by 
consideration  of  any  kind,  and  can  no  more  be  enforced  than 
any  other  gratuitous  promise.*'  The  right  of  an  agent  to 
bind  Ms  principal  by  a  new  promise  was  cut  off  by  Lord 
Tenterden's  Act.*'  This  statute,  howevK",  did  not  require  a 
writing  to  evidence  a  part  payment,  which,  therefore,  continued 
to  have  the  effect  of  reviving  a  barred  debt  though  made  by 
an  agent;  ^'  and  as  most  American  courts  ^ve  the  same  effect 
as  the  English  coiirts  to  a  part  payment  not  evidenced  by 
writing,*^  in  the  United  States  also  part  payment  made  by 
an  agent  will  revive  a  debt.'^  By  a  later  English  statute  ** 
Lord  Tenterden's  Act  was  amended  by  adding  the  words 
"or  by  his  agent  duly  authorized."  Some  American  States 
have  copied  the  language  of  the  earlier  English  statute  with- 
out the  later  amendment.  In  such  States,  if  the  En^sh 
construction  is  followed,  whatever  may  be  the  power  of  an 
agent  to  bind  his  principal  by  part  payment,  he  cannot  do 
so  by  a  new  pronuse  or  acknowledgment."    It  may,  however, 


'Pfenninger  e.  Kokeach,  68  Minn. 
81,  70  N.  W.  867;  Miaer  v.  Emigh,  63 
Neb.  246,  88  N.  W.  479;  Smith  v.  Car- 
pentw,  48  N.  Y.  App.  Dit.  350,  63 
N.  Y.  8.  47;  Cone  u.  Hyatt,  132  N. 
C.  810,  44  S.  £.  678,  and  see  caaee 
wfra,  {{  191-lDfi.  Apart  from  the  eT- 
fect  of  Lord  Tcntnden's  Act  referred 
to  in  this  sectioa,  there  is  no  doubt  that 
an  agent  acting  within  the  scope  of  his 
auth(»ity  may  bind  hia  principal  by  a 
new  i^omise,  or  part  payment.  New- 
bould  «.  Smith,  29  Cb.  D.  882;  Mc- 
Abee  v.  Wiley,  92  Ark.  245,  122  S.  W. 
623;  Blanchard  s.  Jefferaon,  162  N.  Y. 
630,  57  N.  E.  1101,  affirming  «.  e.  13 
N.  Y.  App.  Div.  314,  43  N.  Y.  S.  152; 
Walker  v.  Caesels,  70  S.  Car.  271,  49 
a  £.  862. 

"Pitignald  v.  Fhumagan  (la.),  125 


N.  W.  695;  Morris  v.  Hailehurst,  30 
Md.  362. 

"  9  Geo.  IV,  c.  14.    See  supra,  !  164. 

"Rew  V.  Pettet,  1  A.  4  E.  196; 
Jones  V.  Hughes,  5  Exch,  104;  New- 
bould  c  Smith,  29  Ch.  D.  882. 

"  See  supra,    J  174. 

"  Cook  V.  Atkina,  173  Ala.  363,  56 
So.  224;  Boulder  Natl.  Bank  b.  Row< 
land,  1  Col.  App.  468;  First  Natl.  Bank 
V.  Ballou,  49  N.  Y.  165;  Clute  v.  Qute, 
197  N.  Y.  439,  90  N.  E.  988,  134  Am. 
St.  Rep.  891;  and  see  caaea  in  the  fol< 
lowing  section.  Where  an  agent  au- 
thorized only  to  make  a  payment  in 
full  aatisfaotion  makea  payment  on  ac- 
count, the  debt  ia  not  revived.  Lin- 
aetl  V.  BonsoT,  2  Bing.  (N.  C.)  241. 

"  Mercantile  Iaw  Amendment  Act, 
19  A  20  Vict.,  c.  97.  ■ 

"  DeRoismee  v.  DeRaiamca,  70  N.  J. 
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be  thought  that  the  construction  by  the  English  court  of  the 
earlier  statute  was  unduly  narrow,  and  that  even  if  the  words 
of  that  statute  are  substanti^y  copied,  an  agent  should  have 
the  same  power  to  bind  his  principal  in  tMs  case  as  in  others.^ 
Whether  a  particular  person  who  purports  to  act  as  agent 
has  power  to  do  so  in  a  particular  case,  is  mainly  a  question 
of  fact  and  need  not  be  here  conddered. 

§  191.  New  promise  or  part  payment  by  a  joint  obligor. 

The  question  of  whether  one  joint  or  joint  and  several 
obligor  having  no  ol^er  authority  than  that  necessarily  in- 
volved in  the  joint  relationship  may  bind  his  co-obligors  by 
a  new  promise  or  partial  payment  is  a  question  of  law.  In  an 
early  decision  by  Lord  Mansfield  ^  a  joint  debtor  was  held 
to  have  this  power,  and  this  decision  was  regarded  as  settling 
the  law  in  England,  thoi^  justly  criticised  by  liie  courts,*" 
imtil  Lord  Tenterden's  Act "  provided  that  no  joint  con- 
tractor should  lose  the  benefit  of  the  Statute  of  Limitations 
by  reason  of  a  written  acknowledgment  signed  by  one  or 
more  of  his  co-contractors.""    In  the  United  States  the  early 


L.  15,  56  Atl.  170,  71  N.  J.  L.  680,  60 
Atl.  1133. 

"  It  was  so  held  in  Lib^roan  v. 
Ginemtky,  27  Wash.  410,  67  Pac. 
908. 

■*Whitcomb  v.  Whiting,  Doug.  652. 
This  was  a  case  of  part  payment  by  one 
joint  debtor,  but  Lord  Mansfield  said 
the  same  consequence  would  follow 
from  an  admisdon.  A  contrary  deci- 
aon  had  been  given  in  Bland  v.  Hasel- 
rig,  2  Vent.  151. 

»  Jackwn  v.  Fairbank,  2  H.  Bl,  340; 
Brandram  v.  Wharton,  1  B.  &  Aid.  463; 
Burleigh's  Exec'a  v.  Stott,  8  B.  &  C.  36; 
ChauneU  v.  Ditchburn,  5  M.  <fc  W.  494. 
This  was  BO  held  "although  the  [co- 
debtor]  was  a  surety  only,  and  erat 
though  the  payment  was  not  made  un- 
til the  statute  bad  run  out,"  Cockrill 
V.  Sparkes,  1  H.  A  C.  609,  702.  But 
where  the  community  of  interest  had 
been  severed  by  the  death  of  a  joint 
contractor  it  has  uniformly  been  held 


that  the  admissiona  of  a  oo-contractor 
do  not  bind  the  executor  or  adminis- 
trator, nor  the  admissions  of  the  latter 
the  co-contractor,  Atkins  v.  Tredgold, 
2  B.  (fe  C.  23;  Slater  p.  Lawson,  1  B.  & 
Ad.  396.  To  the  some  effect  are  Root 
V.  Bradley,  1  Kan.  437;  Hathaway  t>. 
Haskell,  9  Pick.  42.  Nor  will  payment 
by  one  of  several  inheritors  of  mort- 
gaged property  ertend  the  statutory 
period  in  faror  of  the  mortgagee  as 
against  other  inheritors.  Weidenham- 
mer  v.  McAdams,  52  Ind.  App.  98, 
98  N.  E.  883. 

"  g  Geo.  IV.  c.  14. 

""  This  statute  left  unchanged  the 
effect  of  a  part  payment  but  the 
Mercantile  Law  Amendment  Act,  19 
and  20  Vict.,  c.  97,  s.  14,  provided  fur- 
ther that  no  co-debtor  should  lose  the 
benefit  of  the  Statute  of  Limitations  by 
reason  only  of  payment  by  any  other 
co-debtor.  See  CookriU  p.  Sparkes,  1 
H.  A  C.  699. 
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English  decisions  were  followed  in  many  cases; "  but  in  most 
States  at  the  present  day,  because  of  statutes  or  otherwise,  a 
joint  contractor  has  no  longer  power  to  bind  his  co-contractors 
in  this  way;  '*  though  they  will  be  bound  if  they  authorize 
new  promises  or  partial  payments;  and  knowingly  to  permit 


"Caldwdl  V.  Sigoumey,  19  Conn. 
37;  Miller  v.  Miller,  MacArthui  & 
Mock  (D.  C),  109,  48  Am.  fiep.  738; 
White  V.  Connecticut  GennsI  life  Ins. 
Co.,  34  App.  D.  C.  400;  Cox  d.  BaUejr, 
9  Ga.  467,  54  Am.  Dec.  3£8  (but  see 
Rogers  t>.  Burr,  105  Ga.  432,  446,  31 
S.  E.  438,  70  Am.  St.  Rep.  50);  Mor- 
gan's Exec.  0.  M^Uyer,  14  I^.  612; 
Shqtley  V.  Waterhouae,  22  Me.  497 
(now  changed  by  statute) ;  Frye  v.  Bar- 
ker, 4  Pick.  382  (now  changed  by  stat- 
ute); Craig  V.  Calloway  County  Court, 
12  Mo.  04;  lAwrence  County  n.  Dun- 
kle,  35  Mo.  395;  Woonaocket  Institu- 
tion for  Saving  u.  Ballou,  16  R.  1. 351, 
16  AU.  144,  1  L.  R.  A.  655;  Bowdre  v. 
Hampton,  0  Rich.  208;  Sifton  v.  Mc- 
Cabe,  6  U.  C.  Q.  B.  394. 

Of  the  above  decimons  Caldwell  v. 
Sigoumey  and  Shepley  i>.  Wat«rhouse 
were  eases  where  a  principal  debtor 
revived  the  liability  of  a  surety  who 
was  a  joint  promisor.  To  the  dedeions 
in  this  note,  may  be  added  Qinton 
County  tr.  Smith,  238  Ma.  118,  141 
B.  W.  1091,  37  L.  R.  A.  (N.  S.)  272; 
Moore  t>.  Goodwin,  109  N.  C.  218,  13 
8.  E.  772;  Moore  v.  Bcaman,  111  N.  C. 
328,  16  S.  E.  177;  Copeland  v.  Collins, 
122  N.  C.  619,  30  S.  E.  316;  Sihnan  v. 
SHraaa,  2  HiU  (S.  C),  416,  in  which  it 
was  held  that  a  new  promise  made  by 
one  joint  debtor  before  the  debt  is 
barred,  binds  co-debtors  though  a 
promise  made  after  the  debt  had  be- 
come barred  would  not  do  so. 

"  BeU  r.  Morrison,  1  Pet.  351,  366, 
7  L.  Ed.  174;  Woody  ti.  State  Bank,  12 
Ark.  780;  Slagle  t>.  Box,  124  Ark.  43, 
186  S.  W.  299;  Stote  L.  A  T.  Co.  v. 
Codirao,  130  ChI.  245, 62  Pac.  466, 600; 
.  SpafFord,  162  lU.  113,  44 


N.  E.  379,  53  Am.  St.  Rep.  274;  Mo- 
Donald  V.  Weidmer,  103  111.  App.  290; 
Meitder  v.  Todd,  12  Ind.  App.  381,  39 
N.  E.  1046,  54  Am.  St.  Rep.  531;  Steel 
tf.  Souder,  20  Kan.  39,  41;  Klmore  u. 
Fanning,  85  Kan.  601,  117  Pac.  1019, 
38  L.  R.  A.  (N.  S.)  685;  Leonard  u. 
Hughlett,  41  Md.  380,  387;  Peiroe  v. 
Tobey,  5  Met.  168;  Kooos  v.  Vaucon- 
sant,  129  Mich.  260,  SS  N.  W.  630,  95 
Am.  St.  Rep.  438;  Monidah  Trust  v. 
Kemper,  44  Mont.  1,  118  Pac.  811; 
Willoughby  V.  Irish,  35  Minn.  63,  27 
N.  W.  379,  59  Am.  Rep.  297;  Atwood  e. 
Lammers,  97  Minn.  214, 106  N.  W.  310; 
Briscbe  v.  Anketell,  28  Mias.  361,  61 
Am.  Dec.  553;  Theis  v.  Wood,  238  Mo. 
643, 142  S.  W.  431  (decided  under  Kan- 
sas law);  Olcson  v.  Wilson,  20  Mont. 
S44,  52  Pac.  372,  63  Am.  St.  Rep.  639; 
Dwire  v.  Gentry,  95  Neb.  150,  145 
N.  W.  350;  Exeter  Bank  v.  Sullivan,  6  , 
N.  H.  124;  Whipple  v.  Stevens,  22  N.  H.  ' 
21S,  226;  Van  Keuren  v.  Parmelee,  2 
N.  Y.  523,  51  Am.  Dec.  322;  Murdock 
V.  Waterman,  145  N.  Y.  55,  63,  39 
N.  E.  829,  27  L.  R.  A.  418;  Matteaon 
B.  Falser,  173  N.  Y.  404,  66  N,  E.  110; 
Hoover  v.  Hubbard,  202  N.  Y.  289,  95 
N.  E.  702;  Cohen  e.  Diamond,  74  N.  Y. 
Misc.  444,  132  N.  Y.  S.  355;  Moore  ir. 
Goodwin,  109  N.  C.  218,  13  S.  E.  772 
Cif  not  made  until  after  the  debt  is 
barred);  Hanoe  f.  Hair,  25  Ohio  St. 
349;  Bush  v.  Stowell,  71  Pa.  208,  10 
Am.  Rep.  694;  Carlton  &  Manning  v. 
Ludlow  Woolen  Mills,  27  Vt.  496; 
Hanna  v.  Kasson,  26  Wash.  668,  67 
Pac.  271;  Bute  Bank  p.  Pease,  153  Wis. 
9,  139  N.  W.  787;  Cowhick  n.  Shingle, 
5  Wyo.  87, 37  Pac.  689, 25  L.  R.  A.  608, 
63  Am.  St.  Rep.  17. 
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them  to  be  made  is  evidence  of  authorization.*'  A  joint 
debtor  may  even  make  a  payment  on-  a  barred  debt  as  agent 
for  his  co-debtor  without  thereby  extendii^  his  own  liability  *' 
but  he  must  make  clear  that  he  is  acting  merely  as  agent, 
or  he  will  revive  his  own  liabihty.** 


§  192.  New  promise  or  part  payment  by  a  partner. 

The  power  of  a  partner  to  bind  hia  firm  by  a  part  payment 
or  a  new  promise  involves  a  different  question  from  that 
involved  in  the  case  of  ordinary  joiat  contractors,  and  prior 
to  dissolution  of  the  partnership,  a  partner  has  implied  power 
to  bind  the  firm  either  by  part  payment,"  or  by  a  new  promise." 
Aftra*  dissolution  of  the  firm,  though  some  authorities  hold 
that  one  partner  may  still  bind  the  firm  by  part  payment  •• 
or  a  new  promise,"  it  is  almost  universally  held  that  after 
the  debt  has  once  been  barred,  a  new  promise  or  part  pay- 
ment by  a  partner  of  a  dissolved  firm  will  not  revive  it.*' 
And  by  tiie  we^t  of  authority,  in  no  case  will  unauthorized 


"See  caaee  dted  in  the  preceding 

"  Gray  v.  PieraoD,  7  Idaho,  540,  64, 
Pac.  233;  E^ore  v.  Fanning,  8S  Kans. 
60!,  117  Psc.  1019,  38  L.  R.  A.  <N.  8.) 
686;  Holmes  d.  DureU,  61  He.  201; 
Bailey  r.  Corlin,  61  Vt.  366.  Cp.  Mil- 
ler «.  Taloott,  54  N.  Y.  114. 

»  Cook  V.  Atkina,  173  Ala.  363,  66 
So.  224;  Hohnes  v.  DurreU,  51  Me.  201; 
MainiiDger  b.  Mohr,  41  Mich.  686,  3 
N.  W.  183;  Miller  v.  Talcott,  54  N.  Y. 
114.  In  Gny  K.  Person,  7  Idaho,  540, 
64  Pac.  233,  it  was  held  that  a  joint 
debtor  who  made  a  payment  on  ac- 
count of  hie  co-debtor,  did  not  thereby 
revive  his  own  liability  though  he  said 
nothing  to  the  creditor  to  indicate  that 
the  payment  was  not  made  on  his  own 
account.  Tliis  case  ii,  however,  in- 
consistent with  those  previously  cited, 
and  seems  impossible  to  support  on 
principle. 

"Watson  n.  Woodman,  L.  R.  20 
Eq.  721,  730;  Faulkner  t>.  Bailey,  123 
Mass.  688,  589;  Tappan  o.  Kimball, 


30  N.  H.  136;  Wood  p.  Barber,  90 
M.  C.  76;  Carlton  o.  Ludlow  Wooten 
Mill,  28  Vt.  604. 

••  Tate  V.  Clements,  16  Fla.  339,  354, 
26  Am.  Rep.  709;  Abrahams  o.  Myen, 
40  Md.  499. 

"Burr  0.  Williama,  20  Ark.  171; 
Beardsley  v.  HaU,  36  Conn.  270,  4  Am. 
Rep.  74;  Tillin^uist  e.  Nourse,  Stone  & 
Co.,  14  Ga.  641;  Schindd  c  Gates,  46 
Md.  604,  24  Am.  Rep.  628;  County  of 
Vernon  v.  Stewart,  6i  Mo.  403;  Mer- 
ritt  V.  Day,  38  N.  J.  L.  32,  20  Am.  Bep. 
362;  CaadMlt  v.  Ackerman,  46  N.  J.  L. 
169. 

"Austin  V.  Bostwick,  9  Conn.  496, 
26  Am.  Deo.  42;  Carroll  n.  Gayarree, 
15La.  Ann.  671;  Newman  D.MoComas, 
43  Md,  70. 

"  See  casee  dted  in  the  preceding 
note,  and  also  in  the  following  note. 
See,  however.  Mix  v.  Shattuck,  60 
Vt.  421,  28  Am.  Rep.  611,  which  held 
the  firm  bound  by  a  part  payment  made 
by  a  partner  after  dissolution  of  the 
firm  and  aft«r  the  debt  had  been  bailed. 
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part  paymoit  or  new  promise  after  dissolution  of  a  partner- 
ship either  toll  the  running  of  the  Statute  or  revive  a  barred 
debt." 

§  193.  Effect  of  a  new  promise  or  part  payment  by  a  principal 
debtor  or  a  surety  apon  tlie  liability  of  the  other. 

There  has  never  been  any  real  basis  for  supposing  that  a 
new  promise  or  part  payment  by  a  principal  debtor  after  his 
debt  was  barred  could  renew  the  liability  of  the  surety  unless 
the  principal  debtor  and  surety  were  joint  obligors.  It  has, 
however,  been  decided  in  a  few  cases  that  if  the  liability  of 
the  principal  debtor  is  extended  by  partial  payments  made 
before  the  Statute  has  barred  the  claim,  the  stuety's  UabiUty 
is  similarly  extended.** 

It  is  always  important  when  a  surety  or  guarantor  makes 
a  collateral  contract,  to  observe  the  terms  of  it.  Its  terms 
may  be  such  that  the  surety  binds  himself  to  pay  whatever 
indebtedness  the  principal  may  be  under  at  or  during  a  future 
period,  and  the  Statute  of  Limitations  on  the  surety's  obliga- 

•"  Wataon  v.  Woodman,  L.  R.  20  payment  by  a  joint  debtor  with  p^- 
Eq.  721;  In  rt  Tucker,  [1894]  3  Ch.  ment  by  a  principal  debtor.  In  all  the 
429;  Cnmkhite  v.    Herrin,    15  Fed.      omm  which  the  court  cite«  of  e 


8SS;  BeU  V.  Morrison,  1  Pet. 
L.  Ed.  174;  Espy  v.  Comer,  76  Aia.  501; 
l^te  p.  Clementa,  16  Fla.  339,  354,  26 
Am.  Rep.  709;  KaUenbocb  v.  Diokin- 
8on,  100  ni.  427,  39  Am.  Rep.  47; 
Blethen  v.  Murch,  80  Me.  313,  14  Atl. 
208;  Ide  n.  Ingraham,  6  Gray,  106, 108; 
I^ice  IF.  Tobey,  5  Mete.  16S;  Gates  f. 
Fiak,  4S  Mich.  522,  8  N.  W.  668;  May- 
berry  V.  WiUoughby,  5  Neb.  368,  25 
Am.  Rep.  491;  Tappan  v.  Kimball,  30 
N.  H.  136,  142;  Van  Keuren  v.  Parme- 
loe,  2  N.  Y.  623,  51  Am.  Deo.  322;  Gra- 
bam  V.  Selover,  59  Barb.  313;  Kerper  v. 
Wood,  48  Ohio  St.  613,  29  N.  E.  501, 
15  L.  R.  A.  656;  Jack  v.  McLanahan, 
191  Pa.  631,  43  Atl.  356;  Folk  v.  Rub- 
sdl,  7  Baxter,  591. 

**  The  principal  authority  tor  this 
poeitioti  is  Cross  v.  Allen,  141  U.  S. 
528,35L.Ed.843,12S.Ct.67.  Inthia 
case  the  court  made  the  remarkable 
blunder  of  confusing  the  question  of 


mon  of  debts  by  payments  made  by  a 
principal  debtor,  the  principal  and 
surety  were  joint  debUre  and  this  was 
the  mtio  decidendi  in  thoee  caaee.  In 
Cross  D.  Allen,  however,  the  surety  was 
not  a  joint  debtor.  The  obvious  truth 
was  stated  in  Clinton  County  «.  Smith, 
238  Mo.  118, 141  S.  W.  1091,  37  L.  R. 
A,  (N.  S.)  272.  "The  reason  why  a 
payment  by  the  principal  stops  it  [the 
statutel  as  to  a  surety  is  not  because 
one  is  principal  and  the  other  surety, 
but  because  both  are  usually  joint 
promisors;  that  is,  the  surety  is  af- 
fected  by  the  act  of  the  principal  in 
his  capacity  as  a  joint  promisor." 
Other  decisions  holding  the  liabiUty  of 
a  surety  who  was  not  jointly  indebted 
with  his  principal  to  have  been  ex- 
tended by  payments  made  by  the  prin- 
cipal are — Bloom  v.  Kern,  30  La.  Ann. 
1263;  Hooper  r.  Hooper,  81  Md.  156, 
31  Atl.  50S,  48  Am.  St.  Rep.  490. 
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tion  will  not  run  until  that  time.  Therefore  it  may  not  begin 
to  run  at  the  same  time  that  it  b^ins  to  run  on  the  principal's 
indebtedness.^*  But  it  certainly  cannot  be  admitted,  and 
it  is  not  and  never  was  the  law  that  where  a  principal  and 
surety  are  severally  bound  for  the  same  debt,  the  principal 
can  in  any  way  extend  the  statutory  period  as  to  the  sm^ty  " 
without  the  assent  of  the  latter  given  either  in  his  original 
contract  or  subsequently.  Even  though  a  payment  on  accoxmt 
of  the  debt  be  made  in  the  surety's  presence  *  or  at  his  request," 
or  is  made  by  the  surety  himself,  but  with  his  principal's 
money,  and  on  behalf  of  his  principal,^  the  facts  have  been 
held  insufficient  to  warrant  the  inference  of  a  promise  by  the 
surety  to  pay  the  remainder  of  the  debt.  Nor  will  a  new 
promise  or  part  payment  by  a  surety  revive  or  enlarge  the 
period  of  limitation  against  the  principal.^ 


"  See  In  re  Powers,  30  Ch.  D.  291; 
Hooper  v.  Hooper,  81  Md.  155,  31 
Atl.  508,  48  Am.  St.  Rep.  496.  Id  Mu- 
tual L.  I.  Co.  0.  United  States  Hotel 
Co.,  82  N.  Y.  Misc.  632,  144  N.  Y.  S. 
476,  the  court  denied  validity  to  ui 
agreement  by  a  surety  to  remsin  Uablo 
on  ft  debt  until  actual  payment,  hold- 
ing it  in  effect  an  attempt  to  waive  the 
statute  perpetually.    See  supra,  S  183. 

"  Underwood  IP.  Patrick,  94  Fed,  468, 
36  C.  C.  A.  330;  Lowther  v.  Chappell, 
8  Ala.  363,  42  Am.  Dec.  643;  Dean  u. 
Munroe,  32  Ga.  28;  McLin  «.  Harvey, 
8 Ga.  App.  360, 69  S.  E.  123;  Deaton  c. 
Deaton,  109  HI.  App.  7;  Moiingo  v. 
Roes,  150  Ind.  688,  50  N.  E.  867,  41 
L.  R.  A.  612,  66  Am.  St.  Rep.  387; 
Drake  v.  Stuart,  87  Iowa,  341,  64  N.  W. 
223;  McMillan  v.  Leeds,  58  Kan.  816, 
49  Pac.  159;  Citizens'  Bank  v.  Mur- 
dock,  22  Ia.  Ann.  130;  Godde  v.  Mar- 
vin, 142  Mich.  518,  105  N.  W.  1112; 
Northwest  ThreBher  Co.  v.  Dohltorp, 

104  Minn.  130,  116  N.  W.  66;  Regan  n. 
Williama,  185  Mo.  620,  84  S.  W.  969, 

105  Am.  St.  Rep.  600;  Dwire  v.  Gen- 
try, 95  Neb.  150,  145  N.  W.  360;  lang 
V.  Gage,  65  N.  H.  173,  18  A«.  795; 
Newell  t>.  Clark,  73  N.  H.  289,  61  AU. 


555;  Moaon  t>.  Eilcouiw,  71  N.  J.  L. 
472,  69  Atl.  21;  Ulster  County  Sav. 
Inst.  0.  Deyo,  116  N.  Y.  App.  Div.  1, 
101  N.  Y.  S.  263,  affd.  191  N.  Y.  605, 
84  N.  £.  1122;  Wood  i>.  Barber,  90 
N.  C.  76;  Homewood  People's  Bank  v. 
Hastings,  (Pa.  1919),  106  Atl.  308; 
Browning  v.  Tucker,  9  R.  I.  600.  But 
where  a.  note  was  signed  by  officers  of  a 
corporation  for  ita  acoommodation,  the 
corporation  not  being  a  party  to  IJie 
instrument,  subsequent  payments  by 
the  makers,  though  made  from  funds 
of  the  corporation,  extended  their  lia- 
bility. Gordon  V.  Ruaaell,  98  Kans. 
537,  158  Pac.  661. 

«  Godde  V.  Marvin,  142  Mich.  618, 
105  N.  W.  1112. 

"Borden  f.  Fletcher's  Eflt.,  131 
Mich.  220,  91  N.  W.  145;  Littlefield  r. 
Littlefield,  91  N.  Y.  203,  43  Am.  Rep. 
663;  if.  FiiBt  Natl.  Bank  i>.  BaUou, 
49  N.  Y.   156. 

«  Lang  i>.  Gi«e,  65  N.  H.  173, 18  AtL 
795;  Ulster  County  Savings  Inst.  ». 
Deyo,  116  N.  Y.  App.  Div.  1,  !01  N.  Y. 
S.  263;  affd.  without  oinnion,  191 N.  Y. 
506,  84  N.  E.  1122;  cf.  Mainnnger  v. 
Mohr,  41  Mich.  685,  3  N.  W.  183. 

••\nnoheU    t>.    Hioks,     18    N.    Y. 


(ibvGoOt^lc 


§  194  OON8IDBItA.TION  393 

§  194.  New  promise  or  part  payment  made  by  a  fiduciaiy. 

If  the  oblation  due  from  a  fiduciary  arises  not  simply 
from  the  ofiBce  which  he  holds  but  from  a  contract  origLoally 
made  by  him,  he  is  personally  bound  unless  the  contrary  is 
expressly  provided.  This  is  true  of  an  executor,*"  a  trustee," 
a  guardian, '^  thouj^  he  is  entitled  to  dischai^  the  obligatitm 
from  the  beneficiary's  estate  if  it  was  l^ally  incurred  ftnr 
the  benefit  of  the  estate.  A  new  promise  or  part  payment 
in  such  a  case  would  seem  to  difi'er  in  no  degree  from  a  similar 
acknowledgment  made  by  any  debtor.  If,  however,  tiie 
original  obligation  did  not  bind  the  fiduciary  personally, 
the  question  may  be  raised:  first,  whether  the  fiduciary  incurs 
a  personal  liability  by  a  new  promise  and,  second,  whether 
the  estate  is  made  liable  by  such  a  promise.  As  to  the  first 
poiut.  Lord  Mansfield  held  that  a  promise  to  pay  a  legacy  by  an 
executor,  who  had  assets  sufficient  for  the  purposes,  bound 
him  personally;  *'  but  the  contrary  was  held  by  the  House 
of  Lords  in  regard  to  a  promise  by  an  executor  to  pay  a  debt 
of  his  testator;  **  and  at  the  present  day  the  executor  would 
doubtless  not  generally  be  held  personally  on  a  promise  made 
without  present  consideration  to  pay  either  a  legacy,**  or  a 
debt  due  from  the  testator." 

As  to  the  second  question,  tiiat  which  concerns  the  liability 
of  the  estate,  the  law  is  in  con^derable  conflict.  Many  deci- 
sions, especially  the  older  ones,  bold  that  a  new  promise  or 
part  payment  by  an  executor  or  admioistrator,  even  after 
the  debt  has  become  completely  barred,  revives  the  liability 

65S;  Harper  n.  Furley,  S3  N.  Y.  442,  255);  Pow«[l  f.  Gr&luim,  7  Taunt.  SSI; 

445.  Ashby  v.  Ashby,  7  B.  ft  C.  444. 

»  See  infra,  {  310.  "  Pratt  o.  Humphrey,  22  Conn.  317, 

•<  Infra,  S  312.  322;  Smith  v.  CarroU,  112  Pa.  390,  4 

"  Infra,  S  314.  Atl.  24;  Dunham  t>.  Elford,  13  Rich. 

"  Atkins  V.  Hill,  Cowp.  284;  Hawkea  Eq.  190,  94  Am.  Dec.  162;  Adams  v. 

V.  SoundeiB,  Cowp.  289.  Jennings  v.  Adams,  16  Vt.  228.    See  also  Hay  v. 

Newman,  4  T.  R.  347,  348.    See  also  Green,  12  Cush.  282. 

Reech  r.  Kennegal,  1  Yea.  Sen.  123,  ■•  BmiUke  v.  Meyer,  96  N.  Y.  Misc. 

126.  356,  159  N.  Y.  8.  4B4,  176  N.  Y.  App. 

»*  Rannc.  Hughes,  7  T.R.  350  n.  and  D.  193,   162  N.  Y.  8.  613.    But  see 

see  Dnwse  e.  Coxe,  3  Bing.  20  (re-  Burt  v.  Herron,  66  Pa.  400,  404;  Clag- 

wsed  on  another  pcnnt  in  6  B.  A  C.  horn's  Est.,  181 1^  608,  614,  37  Atl 
921. 
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of  the  estate  to  the  same  extent  as  if  made  by  the  debtor 
himself."  The  decisions  of  most  jurisdictioDfi,  however,  hold 
that  an  executor  or  administrator  cannot  revive  indebted- 
ness of  the  deceased,  at  any  rate  after  it  has  once  become 
barred; "  but  in  many  of  these  jurisdictions  a  new  promise 
or  part  payment  by  an  executor  or  admimstrator  made  before 
the  statute  has  completely  run,  will  start  a  new  statutory 
period."*    In  other  States  the  executor  or  administrator  has 


"  Smith  V.  Poole,  12  Sim.  17;  In  re 
Mocdonald,  11897]  2  Cb.  181;  Townes 
n.  Fci^UBOa,  20  Ala.  147;  ChamberB  v. 
Fennemore's  Adm.,  4  Harr.  (Dd.)  368; 
TiimbBll  p.  Mush&U,  66  la.  233,  23 
N.  W.  645;  Thomaa  v.  Daniel'a  Adm., 
7  Ky.  L.  B«p.  B8;  Northcut'a  Adm.  c. 
Wilkinson,  12  B.  Mon.  408;  Fleddei^ 
man  v.  Fledderman,  112  Md.  226,  76 
Atl.  8S;  Foster  ir.  Storkey,  12  Cuah. 
324  (see  also  Fisher  s.  Metcalf,  7  Allen, 
206;  Slattery  v.  Doyle,  180  Maaa.  27, 
61  N.  E.  204.  But  the  Bpeoial  statute 
limiting  rights  against  estates  to  two 
years  cannot  be  waived  by  an  executor 
or  administrator  as  as  to  bind  the  es- 
tate; Walthun  Bank  c  Wright,  8  Al- 
len, 121);  Preston  v.  Cutter,  04  N.  H. 
461,  13  Atl.  874;  Shreve  e.  Joyce,  36 
N.  J.  L.  44,  13  Am.  Rep.  417;  Hewes  v. 
Hurff,  69  N.  J.  L.  263,  55  AU.  273; 
Bogere  p.  Rogers,  3  Wend.  603,  20 
Am.  Dec.  716;  Heath  t>.  Grenell,  61 
Barb.  190;  Mcl^ren  v.  McMartin, 
36  N.  Y.  88  (but  see  Hamlin  ii.  Smith, 
72  N.  Y.  App.  D.  601,  76  N.  Y.  S. 
258).  See  also  Ricketts  «.  Ricketts' 
Heirs,  4  Lea,  163;  Tawwell  Ex.  v. 
Whittie'a  Adm'r,   13  Gratt.  329. 

"  Thompson  o.  Peter,  12  Wheat.  566, 
6  L.  Ed.  730;  Steele  v.  Steele'a  Adm'r, 
64  Ala.  438,  38  Am.  Rep.  15;  Lee's 
Adm'r  V.  Downey,  68  Ala.  98;  Hicks 
V.  Hicks,  113  Ark.  598,  167  8.  W.  95; 
Vrooman  v.  Li  Po  Tai,  113  Gal.  302, 
45  Pac.  470;  Peck  tj.  Bot«ford,  7  Conn. 
172, 18  Am.  Dec.  92;  Enaign  e.  Batter- 
son,  68  Conn.  298,  36  Atl.  £1;  House  v. 
Peacock,  84  Conn.  54,  78  Atl.  723  (see 


also  Winehell  r.  Sanger,  73  Conn.  399, 
47  AU,  706,  66  L.  R.  A.  935);  Gailey  v. 
Washington's  Ez'r,  2  Horr.  (Del) 
204;  Patterson  p.  Cobb,  4  Fla.  481 
(see  also  Deans  p.  Wiloozoo,  25  Fla. 
980,  1036,  7  So.  163);  Riser  o.  Snoddy, 
7  Ind.  442,  05  Am.  Dec.  740;  Hanson 
p.  Towle,  19  Kans.  273;  Romero's  Suc- 
cession, 31  Ia.  Ann.  721;  Driscoll's 
Sucowaion,  125  Ia.  287,  51  So.  200; 
Pole  D.  Bimmons'  Adm.,  49  Md.  14; 
Sanders  v.  Robertson,  23  Mim.  389; 
Huntington  v.  Bobbitt,  46  Miw.  628; 
Bambrick  c.  Bambriok,  157  Mo.  423, 58 
S.  W.  8;  Hamlin  o.  Smith,  72  N.  Y.  App. 
D.  601,  76  N.  Y.  8. 258;  Dates  c  Liley, 
84  N.  C.  043;  FriU  v.  Thomaa,  1 
Whart.  06, 29  Am.  Dec.  3;  Clark  p.  Mo- 
Guire'a  Adm'x,  35  Pa.  269;  Moore  v. 
HiQebrunt,  14  Tex.  312,  65  Am.  Dec. 
118;  Vinson  p.  Whitfield  (Tex.  Qv. 
App.),  133  S.  W.  1095;  Seig  p.  Acord,  21 
Grat.  365,  8  Am.  Rep.  605;  Smith  v. 
Pattie,  81  Va.  054;  Bank  of  Montreal  p. 
Buchanan,  32  Wash.  480,  73  Pao.  482; 
StUes  V.  Laurel  Fork  Coal  Co.,  47  W. 
Va.  838,  35  S.  E.  986. 

**  Marietta  Savinga  Bank  v.  Janes,  66 
Ga.  286;  Hohnes  p.  Bartlett,  100  111. 
App.  443;  Succession  of  Patrick,  30 
Ia.  Ann.  1071;  HoUy  r.  Gibbons,  176 
N.  Y.  520,  08  N.  E.  889,  98  Am.  St. 
Rep.  694;  Raeitike  p.  Meyer,  95  N.  Y. 
MiBC,  356,  159  N.  Y.  S.  464, 176  N.  Y. 
App.  D.  193,  162  N.  Y.  8.  613;  Grady 
p.  Wilson,  115  N.  C.  344,  20  8.  E.  618, 
44  Am.  St.  Rep.  461;  Johnson  p.  Bal- 
lard, 11  Rich.  L.  178;  Divine  p.  Miller, 
70  S.  C.  225,  49  8.  E.  479,  106  Am. 
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no  power  to  extend  liability  on  the  debt  eitlier  before  tbe 
statute  has  run  or  afterwards."'  A  remark  made  by  Lard 
Tenterden  *'  to  the  effect  that  Plough  a  new  promise  by  an 
administrator  ot  executor  might  be  effective,  such  a  new  promise 
would  not  be  implied  from  an  admission  of  indebtedness  (as 
would  be  tiie  case  with  an  ordinary  debtor)  has  also  had  some 
slight  following,'*  but  would  probably  not  now  be  relied  upon. 
In  so  far  as  an  executcff's  promise  has  1^^  effect,  the  same 
effect  would  probably  be  given  to  a  promise  imphed  in  fact 
fnnn  an  admission  as  to  an  eiqiress  promise."  There  are 
few  decidons  in  r^ard  to  new  promises  by  fiduciaries  other 
than  executors  or  administrators.  A  guardian  has  been  held 
incapable  of  imposing  a  liability  upon  his  ward's  estate  in  tiiis 
way,**  unless  the  new  promise  was  made  before  the  statute  had 
completely  run.**  A  Vice  ChancellOT's  decisitm  in  England 
held  a  trust  estate  bound  by  the  acknowledgment  of  a  trustee.** 
On  principle  the  effect  of  a  new  promise  by  a  fiduciary  upon 
the  estate  must  depend  on  the  powers  reasonably  ai^roiniate, 
and  therefore  given  by  law,  to  the  fiduciary  in  question.  A 
right  to  revive  a  debt  already  barred  certain^  seems  beyond 
what  the  law  ahoidd  give.  On  tlie  other  hand,  it  would  not 
seem  unreasonable  to  imply  a  power  effectively  to  promise  to 
pay  a  debt  which  is  at  the  ^xae  enforceable,  tiie  promise  b^g 
made  peiii^M  in  catler  to  get  an  exten^on  of  time  for  the 
benefit  of  the  estate,  and  frequently  leading  the  creditor 
because  of  his  natural  reliance  on  the  promise  to  refrain  from 
attempting  to  enforce  his  claim  until  after  statutory  period 
has  expired,  even  though  he  makes  no  bargain  to  forbear. 

8t.  Rep.  743;  and  eee  oasw  dted  in  the  *•  Darby  A  BoBuiqiiet,  Statute  of 

preoe<liiie  note.  IdmitatioaB   (2d  ed.);  92  Holmm  d, 

»  Dem  f.  Oben,  18  Idaho,  368,  110  Bc^ett,  160  Ul.  App.  443. 

Fae.  164,  L.  R.  A.  1915  B,  1016;  For-  *•  Clement  i>.  Sigur,  29  La.  Ann.  798; 

neyr.  Benediot,  fi  Pa.  226;  Claghom's  Stoneo. McGregor, 99Tex.61,87B.W. 

EMate,  181  Pa.  000,  60B,  37  AU.  918,  334.    See  abo  Wadenhanimer  t>.  Mo- 

921;  Stiks  t>.  laurel  Fork  Coal  Co.,  Adams,  62  Ind.  App.  98,  98  N.  E.  883. 

47  W.  Va.  83S,  36  8.  E.  986;  Findley  «.  But  see  First  Nat.  Bank  v.  Bangs,  91 

Cmuin^wm,  63  W.  Va.  1, 44  8.  E.  472.  Kan.  54,  136  Fmj.  916. 

"  In  Tullock  t>.  Dutm,  R.  &  M.  416.  »Oay  v.  Hebart,  44  Ia.  Ann.  301, 

••ThMnpoon   v.    Peter,   12  Wheat.  10  So.  775. 

66S,  6  L.  Ed.  730;  Oakes  v.  Mitehell,  **St.  Jtdm  e.  Bougbton,  2  Jurist, 

15Me.36(h,Buiiker«.Atlieam,36Me.  413. 
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§  196.  New  promise  or  part  payment  made  by  a  surety. 

In  Keotucky  it  has  been  held  that  a  gratuitous  new  promisee 
by  a  surety  will  not  revive  his  liability."  On  historical  grounds 
a  forcible  argiunent  may  be  made  for  this  distinction  as  to 
a  surety.  The  obligation  of  a  guarantor  was  not  a  debt  at 
common  law  because  he  did  not  receive  a  quid  pro  guo.^  And 
since  the  consideration  required  for  a  new  promise  which  did 
not  have  contemporaneous  consideration,  seems  to  have  been 
identical  with  the  quid  pro  quo  required  for  an  obligation  in 
debt,"  the  previous  liability  in  assumpsit  of  the  guarantor 
would  not  funush  sufficioit  consideration  for  a  subsequent 
promise.  Nevertheless  the  Kentucky  decisions  do  not  seem 
to  have  been  followed,  and  in  decisions  elsewhere  no  difference 
is  made  between  new  promises  by  sureties  and  by  others.^ 
Hiere  seems  also  a  certfun  inconsistency  between  the  Kentucky 
decisions  in  question  and  the  numo'ous  cases  holding  sureties 
liable  on  new  promises  when  th^  have  been  dischai^ed  by 
a  failure  to  observe  some  technical  requirement  necessary 
toholdthem.^' 

§  196.  Whether  the  creditor  should  sue  on  the  original  in- 
debtedness or  on  the  new  promise.  , 

There  is  great  confu^on  in  the  authorities  as  to  the  manner 
in  which  the  creditor  should  enforce  his  r^te  by  action  if 
it  be  assumed  that  such  a  new  promise  has  been  made  as  will 
entitle  Him  to  recover.  The  early  cases  in  England  seem  to 
have  been  brought  in  indebitatus  assumpsit,  and  the  declara- 
tion, as  was  usual  in  that  form  of  action,  was  based  on  an 
alleged  promise  to  pay  a  debt.  Whetiier  this  promise  was 
actually  given  or  merely  implied  in  law  would  not  appear 
from  the  pleading,  and  the  trial  of  the  case  on  the  plea  of 

"Tillett  V.  Commonwealth,  9  B.  (N.8.)  272;UmonNftt.  B8JikB.Lee,33 
Mon,  438;  Emmons  v.   Overtaa,    18      Ia.  Aon.  301;  M^iioKei  o.  Mohr,  41 


B.    Mod.    043;    Fechheimer   v.    Gold-  Mich.  685,  3  N.  W.   183;  Perkins  v. 

namer,  169  Ky.  243,  183  8.  W.  541.  Cheney,  114  Mich.  567,  72  N.  W.  695, 

CJ.  RafFerty  t.  Bank  of  Hardinsbui^  68  Am.  St.  Rep.  495;  First  Nat.  Bank 

176  Ky.  145, 195  S.  W.  429.  v.  BaUou,  49  N.  Y.  156;  Long  v.  Mil- 

"  Amea,   Lectuies  Lesal  Hist.   94.  ler,  93  N.  C.  233. 

•>  Id.  14fl.  "  See  supra,  5  167. 

^Fisk  V.  Mitchdl,  24  L.  T.  Rep. 
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noD  assumpsit  involved  merely  a  question  whether  such  a 
debt  existed.  Proof  of  a  new  promise  seems  to  have  been 
r^arded  as  proof  of  the  continued  existoice  of  the  debt, 
and  therefore  of  the  truth  of  the  allegation  in  the  declaration 
that  the  defendant  "promised  to  pay "  the  same.'*  It  is 
I^obable,  however,  that  the  right  of  the  plaintiff  to  declare 
expressly  on  the  later  promise  would  not  have  been  doubted. 
Indeed,  in  one  situation  the  plaintiff  was  compelled  to  adopt 
this  course;  namely,  where  the  original  creditor  had  died 
and  the  new  promise  was  made  to  his  executor  or  administra- 
tor. In  such  a  case  Uie  plaintiff  could  not  successfully  all^;e 
a  promise  to  the  deceased  and  prove  in  support  of  the  allegation 
the  continuance  of  the  debt  by  a  new  promise  to  himself. 
He  was  obliged,  therefore,  to  declare  on  a  promise  made  to 
himself.^'  So  where  the  creditor  became  bankrupt  and  a 
new  promise  was  made  to  the  assignee  in  bankruptcy."  As 
8uch  cases  were  exceptional  and  ordinarily,  so  far  as  the  form 
of  action  indicated,  the  pkuntifT  sued  upon  the  old  indebted- 
Bess,  it  seems  to  have  become  recognized  by  the  courts  that 
whether  the  practice  was  defensible  or  not,  the  original  debt 
might  for  the  purposes  of  pleading  be  r^;aided  as  the  bads 
of  the  action;  '*  but  that  the  method  of  pleading  was  anomalous 
and  tiiat  the  real  basis  of  the  r^t  was  the  new  promise  has 
been  continuously  recognized.  The  existing  law  of  Ei^;land 
was  expressed  by  'W^^ram,  V.  C,  thus:  "The  legal  effect  of 
an  acknowledgment  of  a  debt  barred  by  the  Statute  of  Limitct- 

>t  Diokson  p.  ThomsOQ,  2  Show.  126;  ''*  In  Leaper  v.  Tatton,  16  Eut,  420, 

BeyliDK  s.  Haating,  5  Mod.  426;  a.  o.  Lord  Ellenborou^  said:  "Aa  tx>  the 

1  Salk.  29,  Carthew,  470.  See  alao  Irv-  foim  of  dedaring  inaiated  on,  it  is 

ing  V.  Vdtch,  3  M.  &  W.  90;  lAngdell,  enough  to  say  that  it  has  never  been 

Sumni.  Contracts,   {73.  in  uae,  and  that  it  is  the  common  prac- 


"  Dean  ir.  Crane,  1  Salic.  28,  b.  c,  tice  to  declare  on  the  original  contract, 

6  Mod.  30S;  Ld.  Ray.  1101 ;  Williams  and,  if  the  statute  be  pleaded,  the  only 

t>.  Gun,  Fortcsc.  177.    In  this  case  the  question  is,  whether  the  defence  given 

court  said  that  "here  the  action  waa  by  it  has  been  waived."    In  Upton  v. 

tMought  on  the  express  promise  to  the  Else,  12  Moore,  303,  Best,  C.  J.,  said: 

administrator,  though  grounded  upon  "We  have  every  wiah  to  give  full  ef- 

an  old  foundation."    Sarell  v.  Wine,  3  feet  to  the  statute.    Probably  the  new 

East,  400;  Ward  v.  Hunter,  6  Taunt,  promise  ought  in  strictncn  to  be  de- 

210.  clared  on  specially,  but  the  practice  is 

'*  Skinner   v.    Rebow,    2  Str.   910;  inveterate  the  other  way,  and  we  cao- 

Kinder  v.  Paris,  2  H.  BL  561.  not  get  over  it." 
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tioQs  is  that  of  a  promise  to  pay  tiie  old  debt,  and  for  thia 
purpose  the  old  debt  is  a  consideration  in  law.  In  ihsA  sense, 
and  for  that  purpose,  the  old  debt  may  be  sfud  to  be  revived. 
It  is  revived  as  a  consideration  for  a  new  promise.  But  the 
new  promise,  and  not  the  old  debt,  is  the  measure  of  the 
creditor's  right.  If  a  debtor  simply  acknowledges  an  old  debt, 
the  law  imphes  from  that  simple  ackuowledgment  a  promise 
to  pay  it;  for  which  promise  the  old  debt  is  a  sufficient  con- 
wderation.  But  if  the  debtor  promises  to  pay  the  old  debt 
when  he  is  able,  or  by  instalments,  or  in  two  years,  or  out  of 
a  particular  fund,  the  creditor  can  claim  nothing  more  than 
the  promise  ^ves  him." ""  These  words  have  been  quoted 
with  approval  in  a  numbo:  of  subsequent  cases."  If,  tiierefore, 
the  essential  rights  of  the  parties  turn  upon  it  the  F.ngliah 
court  has  recognized  that  the  new  promise  is  in  fact  the 
cause  of  action.^'  In  view  of  these  precedents  it  is  not  surpris- 
ing to  find  that  the  majority  of  American  courts  allow  an  action 
on  the  original  debt  and  this  tendency  is  the  greater  because 
many  courts  are  now  disposed  to  deny  validity  to  moral 
consideration  and  past  consideration  of  every  kind  and  seek 
to  avoid  the  theoretical  difficulties  of  ^ving  effect  to  new 
promises  to  pay  barred  debts  by  holding  that  the  new  promise 
operates  merely  as  a  waiver  of  the  defence  of  the  statute 
and  must  be  pleaded,  if  pleaded  at  all,  by  way  of  replica- 
tion rather  than  in  the  declaration."    Further,  in  view  of  tile 

"  Philips  p.  Philips,  3  Hare,  281,  299.  to  reooTet,  but  Bubeequently  brought 

"  Buokmaater  d.  Russell,   10  C.   B.  thia  action  oa  the  new  promise  of  the 

(N.  S.)  746,  7fi0;  Chasemore  d.  Tui-  single  defendant,    Fletcher.     It  waa 

ner,  L.  R.  10  Q.  B.  SOO,  505;  Lusher  b.  held  th&t  the  judgment  in  the  prior 

Hassord,  20  Times  L.  R.  31;  Shep-  joint  action  was  no  bar,  that  the  new 

herd  v.  Thompson,  122  U.  S.  231,  239,  promise  created  a  separate  Bevernl  li»- 

30  L.  Ed.  1156,  7  S.  Ct.  1229.  bility  on  the  part  of  Fletcher.    Bee  alao 

"  In  Lechmere  c.  Fletcher,  1  Cr.  &  Weare  v.  Chase,  58  N.  H.  225. 
M.  £23,   the  defendant  and  another  ''St.  John  v.  Garrow,  4  Port.  223, 

who    were    jointly   indebted   to    the  29  Am.  Dec  280;  Pearson  v.  Daning- 

plaintiff  were  sued  by  him,  and  the  ton,  32  Ala.  ^7,  258;  Harlan  v.  Beroie, 

Statute  of  Limitations  was  set  up  as  22  Ark.  217,  76  Am.  Dec.  428;  Austin 

a  defence.     Prior  to  the  action,  one  v.  Bostwick,  9  Conn.  496,  25  Am.  Dec. 

of  the  defendants  had  made  a  new  42;  ^^oson  v.  Palmer,  46  lila.  630,  34 

promise  in  writing,  and  an  action  was  So.  270;  Ketly  v.  Leacfaman,  3  Ida.  629, 

brou^t  on  the  original  debt  against  634,33Pac.44;Walkert>.pTeeman,209 

the  joint  debtora.    The  plaintiff  failed  111.  17, 70  N.  E.  S95;  Willey  i>.  State,  105 
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Engtbh  preoedeats  it  is  not  surprising  to  find  also  that  in  some 
juriBdietions  where  the  practice  is  to  declare  upon  the  original 
debt,  it  is  nevertheless  stated  that  the  plaintiff's  right  is  on 
the  new  promise,  and  that  the  old  indebtedness  serves  merely 
as  a  foundation  or  consideration  for  the  new  promise."  Some- 
times it  is  sfud  the  creditor  may  as  he  prefers  sue  either 
upon  the  new  proEmae  or  on  the  ori^nal  indebtedness,**  and 
some  jurisdictions  hold  that  the  pMntiff  must  sue  on  the 
new  promise.**  A  distinction,  however,  is  often  taken,  in 
jurisdictions  which  do  not  hold  an  action  on  the  old  debt  the 
uniframly  correct  method  of  pleading,  between  cases  where 
the  statute  has  and  those  in  which  it  has  not  completely 
run  at  tiie  time  of  the  new  promise.  In  the  latter  class  of 
cases  it  is  held  that  the  action  must  be  on  the  original  debt.^* 


Ind.  453,  fi  N.  E.  884;  Baylies  v.  Street, 
61  lowB,  627,  2  N.  W.  437;  Guy  v. 
Twns,  6  Gill,  82;  Haley  v.  Jewett,  3 
Mete.  439,  2  Meto.  168;  Boyd  v.  Hurl- 
but,  41  Mo.  264;  Betton  v.  Cutte,  11 
N.  H.  170;  Barker  ii.  Heath,  74  N.  H. 
270,  67  Atl.  222;  Waltermire  o.  West^ 
over,  14  N.  Y.  Ifi,  20;  Yaw  ».  Kerr,  47 
p^  333;  HuUtt  v.  Stillwagen,  23  Fa. 
Super.  114,  116;  Stearns  t>.  Stearaa 
Adm.,  32  Vt.  678,  682. 

"  In  Taylor  o.  HotchkiM,  81  N.  Y. 
App.  Div.  470,  474,  80  N.  Y.  S.  1042, 
Bpesking  of  the  aoalogouB  case  of  a  new 
promiBe  to  pay  a  debt  discharged  in 
bankruptcy,  thecourt  said:  "While, aa 
a  mere  rule  of  pleading,  the  oaurts  have 
flowed  cases  of  this  character  to  pro- 
ceed upon  the  former  theory,  this  has 
seemed  to  be  done  as  a  matter  of  per* 
mianon  and  toleraikce  and  with  full 
recognition  of  the  fact  that  it  was  mora 
logical  to  treat  the  subsequent  prom- 
ise as  the  cause  of  action  and  the  orig- 
inal obligation  reduced  from  a  legal  to 
a  monl  charaeta  as  merely  supplying 
the  oonnderation.  Depuy  v.  Swart,  3 
Wend.  136,  20  Am.  Dec.  673;  Dusen- 
bury  D.  Hoyt,  63  N.  Y.  621,  13  Am. 
Rep.  543;  Scheper  v.  Btiggs,  28  N.  Y. 
Ai^.  Da.  116,  60  N.  Y.  S.  869.    See 


also  Champion  t>.  Buckingham,  165 
Mass.  76,  79,  42  N.  E.  498;  and  cam 
in  the  preceding  note,  passim. 

"  Lonsdale  r.  Brown,  4  Wash.  C.  C. 
148,  150;  Polk  o.  Butterfield,  9  Colo. 
325,  12  Fao.  216;  Uttle  v.  Blunt,  9 
Pick.  488,  491. 

■■  Lambert  v.  Schmali,  IIS  Cal.  S3, 
36, 15  Pac.  13;  Weinbei^seru.  Weidman, 
134  Cal.  699,  66  Pac.  869;  Pendley  v. 
Powers,  129  Ga.  69,  58  S.  E.  653;  Gil- 
more  V.  Green,  14  Bush,  772;  Wurth  b. 
Paducab,  116  Ky.  403,  25  Ky.  L.  Rep. 
686, 76  S.  W.  143;  Howe  v.  Saunders,  38 
Me.  350;  Stoker  tr.  Patton  (Tex.  Civ. 
App.),  35  S.  W.  64;  CotuUa  r.  Urbahn, 
104  Tex.  208,  136  S.  W.  1159,  34  L. 
R.  A.  (N.  S.)  346;  Ireland  r.  Mac- 
kintosh, 22  Utah,  296,  306,  61  Pao. 
901. 

•>  Union  Pacific  R.  Co.  «.  Ruef,  120 
Fed.  102;  Rodgers  «.  Byers,  127  CaL 
628,  60  Ku:.  42;  Wranberger  p.  Weid- 
man, 134  Cal.  599,  66  Pac.  869;  Rich- 
ardson ii.Brioker,7Colo.  58, 1  Pac.  433, 
49  Am.  Rep.. 344;  Rankin  t>.  Ander- 
son, 24  Ky.  L.  Rep.  647,  69  8.  W.  705; 
Howe  V.  Saunders,  38  Me.  360;  Shac- 
kelford D.  Douglass,  31  Miss.  96; 
Taylor  c  Slater,  16  B.  I.  86,  12  AtL 
727. 
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§  197.  New  promise  after  action  brou^t 

On  principle  there  is  a  difference  between  the  validity  of 
a  new  promise  made  after  action  brou^t  where  the  defence 
is  infancy,  and  where  the  drfence  is  the  Statute  of  Linutations 
or  bankruptcy,  since  in  the  latter  cases  prior  to  the  new  promise 
there  is  not  even  a  voidable  obligation.  An  infant's  promise 
is  valid  until  repudiated."  Accordingly  a  right  of  action 
exists  gainst  him  at  the  time  the  action  is  broi^t,  even 
though  no  new  promise  has  been  made.  The  effect  of  the  new 
promise  is  mere^  to  defeat  the  defence  of  infancy  if  it  is  pleaded. 
This  view  is  accepted  by  some  of  the  decisions  and  a  new  prom- 
ise is  held  sufficient  though  made  after  begining  of  the  action.'^ 
But  other  decisions  ba^  in  the  main  on  an  early  English 
case  decided  before  the  nature  of  an  infant's  obligation  was 
fully  understood  hold  that  the  new  promise  in  order  to  be  effec- 
tive must  be  made  before  action  broi^t.*  Where,  however, 
the  obligation  is  barred  by  the  Statute  of  Limitations,  it  is  in 
reality  the  new  promise  which  is  the  basis  of  the  creditor's 
ri^t."  Accordingly  until  the  new  promise  is  made,  no  right  of 
action  exists  in  favor  of  a  creditor  whose  claim  is  barred.  The 
courts,  therefore,  now  generally  hold  a  new  promise,  after  action 
brought,  insufficient.^  The  same  reasoning  is  involved  where  a 
discharge  in  ibs  bankruptcy  is  concerned.  Here  also  a  promise 
after  action  brought  is  insufficient." 

§  198.  A  new  promise  made  on  Sunday,  or  by  an  insolvent 

If  under  the  local  law  a  contract  cannot  be  made  on  Sunday, 

**  See  DuncftD  v.  IXxon,  44  Ch.  Div.  134;  Martin  o.  JenningB,  52  S.  C.  371. 

211,  213,  also  ir^ra,  {231.  Under  theview  formerly  prevailing  that 

"Slatorf.  Trimble,  14  Irish  C.L.  342;  the  statute  merely  raised  aprefluptjon 

Best  V.  Givens,  3  B.  Mon.  72;  Snyder  v.  of  payment,  the  EngliBh  court  decided 

Gericke,  101  Mo.App. 647,748. W.377.  in  a  caoe,  now  ovemited,  that  a  new 

■*  Thrupp   V.    Fielder,    2   Esp.   628;  promise    aft«r   action   brou^t  would 

Thornton  v.  lUingworth,  2  B.  &  C.  824;  enable  the  creditor  to  recover.    Yea  v. 

Hyer  e.  Hyatt,  3  Cr.  C.  C.  276;  Ford  Fouraker,    2    Burrougha,    1099,    and 

p.  liiillips,  1  Pick.  202;  Freeman  v.  some  eariy  cases  in  the  United  States 

Nichols,  138  Mass.  313;  Meiriam  v.  have  applied  the  same  doctrine.    Love 

Wilkins,  6  N.  H.  432,  25  Am,  Dec.  472;  v.  Hackett,  6  Ga.  486;  Oliver  v.  Gray, 

Hale  n.  Gerrish,  8  N.  H.  374.  1  H.  &  G.  204;  Danforth  b.  Culver,  11 

■^See  tupra,   SS  179,   181,   196.  John.l46;8tevenBi>.Hewitt,30Vt.262. 

"Bateman  v.  Hnder,  3  Q.  B.  574;  "Thornton  c.  Nichols,  119  Ga.SO^ 

Bradford  v.  Bpyker's  Adm.,  32  Ala.  45  S.  E.  785. 
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neither  an  ei^rees  new  promise  nor  one  implied  from  a  part 
payment  on  that  day  should  be  sufficient  basis  for  a  creditor's 
recovery  of  a  barred  debt." 

If  a  new  promise  to  pay  a  debt  barred  by  the  Statute  of 
Limitations  is  made  in  any  form  by  an  insolvent  who  subse- 
quently goes  into  bankruptcy  ita  validity  need  not  be  ques- 
ticmed  so  far  as  it  imposes  a  merely  personal  liability  upon 
the  debtor,  enforceable  from  after-acquired  property  if  the 
debtor  ia  not  discharged;  but  the  ri^t  of  a  creditor  who  has 
rec^ved  such  a  promise  to  share  in  the  aasete  of  the  bankrupt 
has  been  denied,  and  it  seems  justly  if  the  creditor  has  reason- 
able cause  to  believe  his  debtor  insolvent,  on  the  ground  that 
the  allowance  of  proof  of  the  obligation  in  bankruptcy  would 
effect  a  preference.'^ 


"■  It  me  BO  bdd  in  Husaey  p.  Roque- 
more,  27  AU.  281;  Bumgardner  v.  Tay- 
lor, 28  Aln.  SS7;  Dennis  «.  Sh&naan,  31 
Ga.  607;  Clapp  t>.  Hale,  112  Mass.  368, 
17  Am.  Rep.  Ill;  Whitcher  v.  MoCon- 
nell,  59  N.  H.  470;  Haydock  b.  Tracy, 
3W.&8.607.  Butoeeconira.AyreBi'. 
Bute,  39  Iowa,  S18;  Thomas  v.  Hua- 
t«r,  29  Md.  406,  wture  the  new  prom- 
iae  was  held  merely  evidence  to  support 
an  action  on  the  originBl  indebted- 
ness. In  Iowa  by  statute  any  writ- 
ten admiadon  of  indebtedneee  is  bu£G- 
eient  to  revive  the  debt.  This  stat- 
ute was  relied  on  by  the  court  and 
may  justify  the  decision  in  that 
State. 

*>  la  In  re  Salmon,  239  Fed.  413, 414, 
L.  Hand,  J.,  went  farther,  saying: 

"I  have  found  only  two  cases  deal- 
ing with  the  question — In  re  Banks, 
207  Fed.  662,  665,  in  which  Judge  Ray 
makes  the  question  turn  upon  the  cred- 
itor's luiowledge  of  the  insolvency, 
there  having  been  a  payment;  and 
In  re  Blankenship,  220  Fed.  395,  where 
Judge  Bledaoe  allowed  a  written  oo- 
knowledgment  to  revive  the  debt,  the 
creditor  being  ignorant  of  the  bank- 
rupt's financial  condition. 

"I  cannot  agree  thftt  a  bankrupt, 


finding  himself  in  a  desperate  financial 
position,  may  revive  an  outlawed  claim 
by  a  written  acknowledgment  or  a  part 
payment.  If  the  situation  is  looked  at 
without  the  usual  fiction,  such  an  act 
creates  anew  the  obligation  quite  as 
much  as  though  the  bankrupt  on  the 
eve  of  bankruptcy  wne  to  execute  a 
bond  without  consideration  in  a  juris- 
diction where  no  consideration  is  nec- 
essary to  support  a  bond.  The  result  is 
no  different  if  the  usual  fiction  is  ac- 
cepted under  which  the  payment  is 
taken. as  evidence  of  a  new  promise  to 
pay  the  indebtedness.  Under  that 
theory  it  still  remains  equally  true,  as 
in  the  caae  of  a  bond,  that  tbe  new 
promise  alone  recreates  the  obligation. 
Such  a  promise  Beema  to  me  to  fall 
within  the  term  'incumbrance'  in  sec- 
tion 67  e  of  the  Bankruptcy  Act,  and 
within  the  word  'charge'  of  section  35 
of  the  New  York  Personal  Property 
Iaw  [Coneol.  Lawb,  c.  41).  By  it 
alone  tiie  assets  of  the  bankruptcy  are 
charged  with  an  obUgation  which  was 
dther  noneidstent  before,  or  against 
which  there  was  a  valid  defence,  it 
mokes  no  difference  which. 

It  is  unnecessary  to  consider  whether 
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§  199.  A  new  promise  based  on  a  previous  asreement  witiiin 
the  Statute  of  Ftands. 

A  contract  within  tlie  Statute  of  Frauds  is  not  void  but 
merely  unenforceable;'*  and  a  memorandum  made  after 
the  original  contract  removes  the  statutory  difficulty  and 
makes  the  original  contract  enforceable.'^  But  it  is  pcssible 
to  suppose  either  that  a  new  promise  to  perform  the  originally 
unenforceable  contract  is  oral  or,  if  written,  that  it  is  not  an 
accurate  or  complete  memtn^ndum  of  the  earlier  transaction. 
Two  objections  may  be  made  to  the  enforcement  of  the  new 
promise.  First,  that  it  lacks  consideration  and,  second,  that 
it  is  in  violation  of  a  policy  of  the  law  laid  down  in  the  Statute 
of  Frauds.  As  to  the  first  difficulty,  it  may  be  said  that  the 
question  is  not  materially  different  from  that  presented  by 
new  promises  after  debts  have  been  barred  by  other  technical 
rules  of  law,  except  that  a  contract  within  the  Statute  of 
Frauds  Hiough  it  may  be  said  to  exist  even  if  no  memorandum 
has  been  made'^  has  never  been  enforceable.'^  The  same 
objection,  it  should  be  observed,  however,  applies  to  promises 
by  sureties  who  have  never  been  charged  owing  to  some 
condition  precedent."  Whatever  may  be  said  of  the  first 
difficulty,  the  second  would  certainly  seem  to  prohibit  the 
enforcement  of  an  oral  promise.  Even  if  it  be  admitted  that 
the  Statute  of  Frauds  is  intended  wholly  for  the  benefit 
of  a  defendant,  it  imdertakes  to  free  him  from  the  chance 
of  being  held  liable  because  of  perjured  testimony  as  to  oral 
promises  which  he  is  alleged  to  have  made.  This  policy  of  the 
law  can  hardly  be  carried  out  by  allowing  a  plaintiff  to  testify 
that  the  defoidant  not  only  made  an  oral  agreement  originally 
but  that  he  subsequently  made  another  oral  promise  to  carry 

or  not  the  creditor,  Hamilton  H.  Sal-  to  show    that    the    transferee    had 

inon,waa  put  on  inquiry  as  to  the  bank-  notice." 

nipt'a  insolvency,  the  distinction  takea  "  See  infra,  {J  527  et  teq. 

in  Re  Banks,  attpro,  because  the  quea-  ••  See  tufro,  5  590. 

tion  is  only  whether  the  bankrupt  may  "  See  ivfra,  \  527. 

gratuitously  destroy  a  part  of  his  es-  "  This  circumstaoce  would  exclude 

tat«,  i.e.,  aToUddefence,  intheinterest  it  from  the  terms  of  the  rule  stated  in 

of  a  third  person,  and  to  the  prejudice  the  note  to  Weuuall  a.  Adney.     See 

of  his  creditors.    The  case  is  analogous  tupra,  \  147,  and  wifra,  %  202, 

to  a  voluntary  transfer   in   fraud   of  "  See  gupra,  S  157. 

creditors,  where  it  is  never  necessary 
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out  the  first  ^reement.  The  argument  is  aot  so  strong 
against  written  promises,  which  definitely  state  the  terms 
oi  ihe  promise,  though  they  do  not  sufficiently  state  the 
whole  of  the  original  transaction  to  serve  as  a  memorandum. 
The  question  has  arisen  in  regard  to  various  sections  of  the 
statute  and  the  decisions  are  far  from  uniform.  A  promise  to 
perform  an  oral  antenuptial  agreement  has  been  held  invalid ; " 
as  has  a  subsequent  promise  made  to  perform  an  oral  guar- 
anty;*" but  other  decisions  hold  the  defendant  bound  upon 
a  n^otjable  instrument  indorsed  or  made  by  him  in  perform- 
ance of  an  oral  promise  within  the  statute  or  in  satisfaction  for 
its  breach."  Such  decisions  are  slight  authority  for  the  propoEd- 
tjon  that  any  subsequent  written  promise  is  sufficiently  sup- 
ported by  a  prior  contract  within  ihe  statute,  and  are  no  author- 
ity at  fdl  for  the  validity  of  a  subsequent  oral  promise.  It  has, 
however,  been  directly  held  in  at  least  one  case  that  a  subse- 
quent informal  written  promise  is  enforceable.'  A  new  written 
promise  ^ned  by  the  party  to  be  chained,  the  only  considera- 


•>  In  Lloyd  o.  Fulton,  91  U.  S.  479, 
486, 23  L.  Ed.  363,  a  promiw  after  mai^ 
riage  to  ctvry  out  an  oral  antenuptial 
agreement  wu  said  to  be  invalid.  So 
in  RichardaoD  v.  Richardson,  148  III. 
563,  36  N.  E.  608,  26  L.  R.  A.  305,  a 
promiaBory  note,  made  after  hia  mar- 
liage  by  a  husband,  waa  held  not  suffi- 
dently  supported  by  a  prior  oral  ante- 
nuptial agreement.  It  should  be  ob- 
served in  this  connection  that  even  if 
aa  oral  antenuptial  agreonent  is  actu- 
ally oarried  out  after  mairiage,  the  set- 
tlement is  treated  as  a  voluntary  oon- 
yeyanoe.  £e  Holland,  [1902]  2  Ch.  360; 
Uoyd  IT.  Fulton,  91  U.  S.  479, 23  L.  Ed. 
363;  Winn  v.  Albert,  2  Md.  Ch.  169; 
Albert  v.  Wma,  S  Md.  66;  Deahon  v. 
Wood,  148  MsM.  132,  19  N.  E.  1,  1  L. 
R.  A.  618;  Boist  tr.  Corey,  15  N.  Y.  605. 
Whereas  a  trust  unenforceable  because 
of  the  Statute  of  Frauds  may  be  carried 
out  by  the  promisor,  and  hia  trustee  in 
bankruptcy  cannot  set  the  conveyance 
aside.  Bailey  p.  Wood,  211  Mass.  37, 
97  N.  E.  902,  and  cases  cited;  and  gen- 


erally an  eicecuted  conveyance  wiU  not 
be  r^jarded  as  voluntary  when  given 
in  satisfaction  of  an  oral  agreement 
within  the  statute.  Sedgwidc  v.  Tuc- 
ker, 90  lad.  271. 

"  Hall  0.  Soule,  11  Mich.  494.  llie 
subsequent  promise  was  in  writing  but 
did  not  sufficiently  state  the  terms  of 
the  original  bargain  to  serve  as  a  mem- 
orandum of  it.  So  in  Ribock  t>.  Con- 
ner, 218  Mass.  5,  105  N.  E.  462,  pay- 
ments in  part  performance  of  on  oral 
guaranty  were  held  not  to  validate  the 
guaranty. 

**  Rogers  v.  Stevenson,  16  Minn.  68; 
Nelson  v.  Diffenderffer,  178  Mo.  App. 
48,  163  S.  W.  271;  Paul  v.  Stackhouse, 
38  Fa.  302;  Rankin  v.  Matthiespen,  10 
S.  Dak.  628,  75  N.  W.  196;  Kinzie  t>. 
Harper,  15  Ont.  L.  R.  582. 

1  Wills  K.  Hobs,  77  Ind.  1, 40  Am.  Rep. 
279.  The  subsequent  promise  was  in 
a  letter  which  did  not  ao  state  the 
terms  of  the  original  bargain  as 
to  be  a  sufficient  memorandum  Iqr 
itself. 
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tion  for  which  was  the  rescission  of  a  prior  oral  contract  unen- 
forraable  beuuise  not  to  be  performed  within  a  year,  has 
also  been  held  binding;  *  as  have  promises  by  one  who  originally 
Altered  into  an  oral  contract  for  the  purchase  or  side  of  an 
interest  in  land,  to  carry  out  his  agreement  or  reimburse  the 
promisee  for  his  failure  to  do  so.'  On  the  other  hand,  an 
oral  subsequent  promise  to  pay  for  services  of  a  real  estate 
broker,  has  been  held  not  binding  in  a  State  which  required 
the  original  transaction  to  be  in  writing.*  And  a  suteequent 
promise  to  pay  damages  for  failure  to  carry  out  an  oral  contract 
for  the  sale  of  goods  which  was  within  the  Statute  of  Frauds 
has  also   been  held  invalid   for  insufficient  consideration.^ 


§  300.  Ratification  and  adoption. 

There  are  other  classes  of  cases  usually  referred  to  the  heads 
of  ratification  and  adoption  which  in  their  essence  involve 
the  making  of  promises  which  are  enforced  by  the  law  although 
supported  by  no  present  consideration.  Thus  where  a  contract 
has  been  made  by  one  who  purports  to  be,  though  he  is  not 
agent  for  another,  the  ratification  of  the  agreement  by  the 
latter  for  Has  first  time  subjects  him  to  legal  lifdbility.  If  he 
is  r^arded  by  the  law  as  simidtaneously  becomii^  the  pronusee 


>  Stout  t>.  Ennis,  2S  Eaiu.  706. 

•  In  Harris  v.  Clwk,  94  Iowa,  327,  62 
N.  W.  864,  and  Poole  o.  Homer,  64  Md. 
131,  20  Atl.  1036,  the  defenduit  h&d 
orally  contracted  to  pay  the  profit  de- 
rived from  a  real  estate  transaction,  to 
the  plaintiff,  and,  after  having  made 
a  profit,  again  promised  to  pay  the 
money  and  was  held  legally  bound  to 
fulfil  his  promise,  though  the  original 
agreement  was  held  an  oral  trust 
within  the  statute.  In  Brown  r. 
Latham,  92  Ga.  280,  18  8.  E.  421,  a 
BOD  in  consideration  of  land  conveyed 
promised  orally  to  reconvey  it.  It  was 
held  that  this  state  of  affairs  was  suf- 
ficient to  support  a  promise  after  the 
father's  death  to  pay  the  defendant's 
sist^  a  share  of  the  value  of  the  land. 
In  Famham  0.  O'Brien,  22  Me.  47S, 
a  promiae  to  reimburse  the  plaintiff 


for  upense  incutted  in  preparing  to 
carry  out  an  unenforceable  oral  agree- 
ment   to    make    a    lease    was    sus- 

'  Stout  V.  Humphrey,  69  N.  J  L.  436, 

55  Atl.  281.  This  dedsion  was  fol- 
lowed in  Bagnole  v.  Madden,  76  N.  J.  L. 
25S,  69  Atl.  967.  Thou«^  in  the  latter 
case  the  subsequent  promise  was  writ- 
ten, the  New  Jersey  court  held  that  a 
proper  construction  of  the  local  stat- 
ute required  the  original  bargain  to 
have  been  in  writii^.   In  Muli  u.  Kane, 

56  Wash.  131, 104  Fac.  153,  26  L.  R.  A. 
(N.  S.)  519,  such  a  subsequent  writ- 
ten promise  whs  enforced;  as  was  a 
note  subsequently  given  in  payment  in 
Mohr  u.  Rickgauer,  82  Neb.  398,  117 
N.  W.  950. 

'  Hooker  v.  Knab,  26  Wis.  Sll;  Nich- 
ols V.  Mitchell,  30  Wis.  320. 
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of  a  promise  which  was  made  to  the  mipposed  agent,  there  is  con- 
sideration for  the  promise  involved  in  his  ratificatitm,  but  other- 
wise there  is  not;  and  cases  can  easily  be  supposed  where  the 
ratifying  principal  guns  nothii^  in  exchange  for  the  Uability 
which  he  assumes."  This  is  especially  true  in  cases  wh^e  the 
agent  had  a  general  authority  and  his  violations  of  instruc- 
tions or  excess  of  authority,  are  not  sufficioit  to  afford  ground 
to  the  principal  for  escaping  from  liabihty  on  a  contract  made 
by  the  agent  on  his  behalf  with  the  third  person.  Where 
the  agent's  general  authority,  or  his  apparent  authority  are 
tiius  such  that  the  principal  is  bound  by  the  contract,  he  may 
hold  ihe  agent  liable  for  makii^  it;  but  by  his  subsequent 
action  may  approve  or  ratify  the  agent's  conduct.  Such  rati- 
fication obviously  has  no  effect  on  the  rights  and  liabiUties 
of  tite  third  person;  it  simply  frees  the  ^;ent  from  liabihty 
to  his  principal.  This  is  a  pure  gift  on  the  part  of  the  principal 
and  yet  is  binding  upon  him.^    Similarly  where  a  party  to 

•  Grant  ■>.  Beard,  SO  N.  H.  129. 

'  All  the  dedskms  admit  that  the 
agent  is  thus  freed  from  liability. 
Smith  0.  Cologan,  2  T.  R.  188  u.,  Nor- 
rifl  V.  Cook,  1  Curtis,  C.  C.  464;  Paci- 
fic Tm^ar,  etc.,  Works  n.  Smith,  162 
Cal.  507,  93  Pac.  86;  Tiiggp  v.  Jones, 
46  Minn.  277,  48  N.  W.  1113;  Hanka  t>. 
Drake,  49  Barb.  186;  Caimes  v.  Bleec- 
ker,  12  Johne.  300;  Towle  v.  Steveiuon, 
1  Johns.  Cu.  110;  Woodward  v.  Suy- 
dam,  11  Ohio,  360;  CourciM  v.  Ritter,  4 
Wash.  Cir.  Ct.  549.  See  also  Bank  of 
St.  Mary's  v.  Calder,  8  Strob.  403; 
Mechamcs'  &  Traders  Ins.  Co.  v.  Rion 
(Tenn.),  62  B.  W.  44.  In  some  of  these 
decisions  it  is  held  that  the  acceptance 
by  the  principal  of  the  fruits  of  the 
transaction  provee,  or  tends  to  prove 
adoption  of  the  agent's  conduct.  But 
as  the  principal  is  in  any  event  bound 
by  the  transaction,  so  far  as  the  third 
penon  is  concerned,  the  fact  that  he 
endcavon  to  get  what  advantage  he 
out  from  it,  does  not  indicate  approval 
of  the  agent's  conduct.  Moreover,  this 
course  on  the  part  of  the  principal  is 
for  the  agent's  advantage,  since  it  mit- 


In  Triggs  0.  Jonce,  46 
Minn.  277,  283,  48  N.  W.  1113,  the 
court  said  "There  is  no  doubt  that  the 
general  rule  is  that,  by  a  ratification  of 
an  unauthorised  act,  the  principal  ab- 
solves the  agent  from  all  responsitxl- 
ity  for  loss  or  dam^e  growing  out  of 
the  unauthorized  transaction,  and  that 
thenceforward  the  principal  assumea 
the  responsibility  of  the  transaction, 
with  all  its  advantages  and  all  its  bur- 
dens. Neither  is  there  any  question 
but  that,  where  the  rights  and  obliga- 
tions of  third  persons  may  depend  on 
his  election,  the  principal  is  bound  to 
act,  and  give  notice  of  his  repudiation 
or  disaffirmance  of  tiie  unauthorized 
act  at  once,  or  at  least  within  a  reason- 
able time  after  knowledge  of  the  act; 
and,  if  he  does  not  so  dissent,  his  a- 
lence  will  afford  conclusive  evidence  of 
his  approval.  Such  a  rule  is  necessary 
to  protect  the  rights  of  third  parties 
who  have  dealt  with  the  agent.  If  the 
principal,  aft«r  knowledge,  remains  en- 
tirely passive,  it^is  but  just,  when  the 
protection  of  third  parties  requires  it, 
to  presume  that  what,  upon  knowledge, 
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an  agreement  which  he  was  induced  to  make  by  fraud  or  to 
which  he  has  another  equitable  or  personal  defence,  such 
as  mistake  (x  duress,  ratifies  the  transaction;  he  tiiereupon 
without  the  receipt  of  any  present  consideraticm  may  subject 
himself  to  liability  according  to  the  terms  of  his  original 
voidable  promise.  Where  a  forged  or  altered  instrument 
is  enforced  merely  because  it  has  been  ratified  or  adopted, 
even  more  clearly  something  of  the  same  sort  happens.*  Adop- 
tion, however,  properly  differs  from  ratification,  in  that  no 
fictitous  doctrine  of  relation  is  involved  and  recov^y  must 
be  based  on  consideration  or  estoppel.'  The  fiction  of  rela- 
tion, where  sanctioned  by  the  law,  should  not  hide  the  fact 
that  in  these  cases,  obligations  are  created  or  discharged 
without  present  consideration. 

§  201.  Eiplanation  of  anomalous  cases  where  transactions 
are  enforced  without  present  consideration. 

Various  attempts  have  been  made  to  explain  and  to  classify 
the  cases  whwe  promisors  are  held  liable  without  present 
comdderation;  and  so  far  as  possible  to  harmonize  them 
with  recognized  principles.  Three  e^Ianations  in  particular 
have  be^  given.  First, — ^that  a  new  promise  may  revive 
liability  based  <m  a  former  valid  consideration,  but  barred 
by  some  rule  of  positive  law.  Second, — that  there  is  in  these 
cases  a  waiver  of  defence  and  the  plaintiff's  right  is  based 
on  the  original  cause  of  action.  Third, — ^that  the  plaintiff's 
defence  to  the  original  cause  of  action  was  from  the  outset 
defeasible  and  has  subsequently  been  defeated.  These  explana- 
tions have  value  if,  and  only  if  they  fit  the  existing  law  and 
can  be  applied  to  new  cases  as  they  come  up  with  correct 
results.  TTiat  they  have  not  this  value  will  be  evident  from 
the  ensuing  sections.  The  truth  should  be  recognized  that 
the  cases  in  question  in  the  main  are  survivals  of  the  early 

he  boB  ftuled  to  repudiate,  he  haa  tao-  strumenta,  infra,  1 1145;  and  aa  to  rati- 

itly   confirmed.      But  it   ia   apparent  fication  of  alteration,  ir^ra,    JS 1896, 

that  the  reaaona  for  such  a  rule  do  not  1897. 

apply  with  equal  force  in  favor  of  the  *  Copps  v.  Henaley,  23  Okl.  311,  100 

agent  himaeU,  vho  has  wrongfully  com-  Fao.  filS;  Edwards  ».  Heralds  of  Ldb. 

tnitted  the  unautboriaed  act."  erty,  (Pa.    1919),  107  Atl.  324.    See 

*  See  as  to  the  adoption  of  fotged  in-  mfra,  }  1145. 
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nile,  based  on  a  fiction  ori^uially  and  still  fictitious,  that  an 
antecedent  debt  is  consideration  for  a  subsequent  promise 
to  pay  it.  In  connection  with  the  cases  in  question,  the 
fiction  has  been  kept  alive  by  the  desire  of  courts  to  find 
some  way  to  hold  liable  on  a  new  promise  any  person  whose 
defence  or  ground  of  non-liability,  though  technically  vahd, 
bad  no  substantial  foundation  in  justice.  The  exact  boundaries 
of  this  branch  of  the  law  in  view  of  these  facts  can  be  determined 
only  empirically. 

§  202.  Revival  of  debts  barred  by  some  positive  rule  of  law. 
The  often  quoted  rule  that  debts  which  were  once  enfor- 
ceable throu^  the  medium  of  an  implied  promise,  and  which 
have  thereafter  been  barred  by  some  positive  rule  of  law, 
may  be  revived  by  a  new  promise,  was  suggested  by  the 
reporter  in  the  note  to  Wennall  v.  Adney."  Such  a  rule 
bad  not  previously  been  stated  by  tiie  courts,  but  it  has 
often  been  repeated  subsequently  as  expressing  the  correct 
rule.  The  statement,  however,  is  not  wholly  satisfactory. 
It  is  not  perfectly  clear  what  defences  are  included  under 
the  designation  of  a  positive  rule  of  law.  Moreover,  in  at 
least  one  class  of  cases  where  it  is  well  settled  that  recovery 
is  allowed  because  of  the  new  promise,  the  liability  was  never 
previously  enforceable  through  the  medium  of  an  implied 
promise  or  otherwise.  This  is  the  case  of  a  surety's  promise 
to  pay  though  a  condition  precedent  to  any  liabihty  on  his 
part  has  never  been  performed."  The  rule  itself  professes 
no  explanation  why  such  cases  should  be  excepted  from  the 
general  principle  requiring  contemporaneous  consideration 
to  support  a  promise.  It  is  an  empirical  classification,  and 
doubUess  in  the  main  is  accurate,  but  as  has  been  indicated 
not  entirely  so. 

§  303.  Wairer. 

It  is  often  said  that  the  new  promise  of  a  debtor  whose 
debt  is  barred  by  the  Statute  of  Limitations  by  a  discharge 
in  bankruptcy  or  other  aimilar  defence  w^ves  the  d^ence 

"See  «u}>ni,  {  147,  "See  mpra,  {  16?. 
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by  a  new  promise  rather  than  creates  a  new  cause  of  action. 
This  explanation,  however,  seems  unsatisfactory  for  several 
reasons.  Firet,  because  tiiough  there  are  few  principles  in 
the  law  with  vaguer  boundaries  than  those  applied  under  the 
name  of  waiver,  it  cannot  be  admitted  as  a  general  rule 
that  a  defence  can  be  surroidered  without  either  consideration 
or  a  promissory  estoppel  based  on  action  in  reliance  on  the 
promise,  and  even  such  an  estoppel  while  sufficient  to  excuse 
the  performance  of  conditions  or  to  destroy  a  defence  is  insuffi- 
cient as  a  substitute  for  consideration  to  support  a  promise." 
A  bare  agreement  to  surrender  defences  other  than  those 
within  the  special  classes  under  consideration  is  not  generally 
recognized  as  binding."  For  the  same  reason  a  promise 
to  surrender  the  defence  of  the  Statute  of  Limitations  itself 
is  not  binding  in  regard  to  torts,  and  perhaps  some  other 
forms  of  action."  If  an  agreement  to  surrender  a  defence 
were  ever  effectual  as  such  without  consideration  or  estoppel, 
it  should  be  as  effectual  in  one  form  of  action  as  in  another. 
Again,  a  new  promise  to  pay  a  barred  debt,  if  made  after  action 
brought  is  ineffectual."  If  the  new  promise  took  effect  as  a 
waiver  of  defence  it  should  be  good  at  this  time.  Moreover,  the 
debtor's  promise  is  to  pay  the  debt,  not  to  give  up  a  particular 
defence,  and  the  distinction  is  important."  But  the  strongest 
reason  for  refusing  to  accept  the  doctrine  of  waiver  is  because 
it  is  well  recognized  that  the  new  promise  and  not  the  old 
indebtedness  is  tiie  measure  of  the  creditor's  right.  This  is 
so  stated  expressly  in  the  cases  "  and  is  proved  by  a  number 
of  decisions  which  are  well  established  law.  Conditional 
promises   are   binding."     Promises   of  partial  performance 

"  See  supra,  S  139,  md  infra,  ij  679  Pratt,  42  Me.  50;  but  see  BeU  v.  Smith, 

et   aeq.  99  Mbsb.  617;  Cahill  v.  Patterson,  30 

"  In  Monlanan  v.  Shepherdson,  U  Vt.  692;  Patnote  v.  Sandera,  41  Vt.  66, 

Ad.  &  B.  411,  a  servant  bad  committed  98  Am.  Dec.  564.    See  further,  u^/'ra, 

a  breach  of  duty  justifying  the  maet«r  H  693,  763  et  aeq. 

under  the  terma  of  the  contract  in  re-  "  See  mpra,  J  IS6. 

fusing  to  pay  his  wages.     The  master  "  See  Mipra,  J  197. 

promised  to  waive  his  defence,  but  the  "  See  supra,  %  184. 

promise  was  held  not  to  bind  him.   See  "  See  it^ra,  1 196. 

also  Green  e.  Coos  Bay  Wagon  Road  "  See  supra,  S  1S2, 
Co.,  23  Fed.  Rep.  67,  70;  Dantorth  v. 
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are  binding;  "  promises  to  pay  in  instalments  are  binding;  ™ 
a  new  promise  by  a  joint  debtor  binds  him  separately.^'  The 
only  coimtervailing  arguments  of  importance  are  (1)  that 
in  many  jurisdictions  the  action  is  based  on  the  old  obliga- 
tion. As  to  this  it  may  be  said  that  in  the  first  place  in  many 
jurisdictions  the  law  is  otherwise;**  but  more  particularly 
that  in  England  and  and  in  jurisdictions  which  have  foHowed 
England  in  allowing  an  action  on  the  old  indebtedness,  it  has 
been  generally  recc^oized  that  this  form  of  pleading  is  anomal- 
ous and  that  the  creditor's  right  is  really  based  on  the  new 
promise; '*  (2)  that  in  some  cases  a  new  promise  has  been 
held  to  impose  further  liability  for  a  statutory  period  such 
as  was  applicable  to  the  ori^nal  indebtedness.^^  Except 
where  such  decisions  ctai  be  sustiuned  under  the  words  of 
particular  statutes,  they  seen  oprai  to  objection  both  theoreti- 
cally and  practical^. 

§  204.  Defeasible  defences. 

It  may  be  su^ested,  finally,  as  an  e3q>lanation  of  the  cases 
in  question  that  the  defence  was  from  the  outset  defeasible 
in  its  nature;  that  is,  that  tite  law  permitted  the  defendant 
to  assert,  within  a  proper  time,  his  refusal  to  be  bound  by 
the  transaction;  that  this  privilege  given  by  the  law  ceased 
either  by  the  expiration  of  time  or  by  any  assertion  by  the 
defendant  of  his  willingness  to  forego  the  defence  or  to  per- 
form the  obligation  in  question.  Such  seems  indeed  to  be 
the  nature  of  the  defence  given  to  one  induced  by  fraud  to 
enter  into  a  contract.  Mistake  and  duress  rest  on  similar 
grounds.  The  cases  of  contracts  voidable  for  infancy,  insanity, 
or  intoxication  may  also  be  brought  within  the  same  class. 
Where  the  defence  is  of  this  nature  it  is  not  the  new  promise 
or  ratification  so  called  which  gives  rise  to  the  r^t  of  action. 
Rather  it  is  true  that  the  defence  or  privilege  given  by  the 
law  never  extended  beyond  permitting  the  defendant  when 
apprised  of  the  facts  on  which  his  rights  depend  to  withdraw 


"See  wqjfo,  1181. 

"  See  >u7>ra,  {  196. 

'Ibid. 

«Ibid. 

"  Lechmen  v.  Fletcher,  1  Cr,  &  M. 

«See  ^pra,  1 185. 

623;  Weare  5.  Chaee,  68  N.  H.  226. 
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from  the  transaction.  Accordingly  a  fulure  extending  b^ond 
a  reasonable  time  to  assert  the  privil^e  should  be  as  ^ectdve 
as  express  ratification.  As  to  transactions  executed  on  one 
or  both  sides,  the  law  supports  this  statement."  As  to  trans- 
actions executory  on  both  sides,  it  is  probable  that  no  action 
need  be  t^en  by  the  defendant  tmtil  demand  is  made  upon 
him  for  performance,  and  that  he  may  then  assert  the  defence 
of  fraud,  infant^,  or  oth^  defence  of  the  sort,  though  con- 
siderable time  may  have  elapsed  since  the  transaction  was 
first  entered  into,  and  its  nature  discovered.^  But  the  revival 
of  debts  barred  by  bankruptcy,  the  Statute  of  Limitations, 
or  the  failure  to  charge  a  surety,  cannot  be  explained  in  the 
same  way.  In  these  cases  even  though  the  transaction  is 
executed  on  the  part  of  the  plaintiff  the  benefit  of  the  transac- 
tion may  be  retfuned  permanently  without  the  defence  being 
forfeited.  The  explanation  therefore  of  a  defeasible  defence 
does  not  afford  a  satisfactory  legal  theory  on  which  to  rest 
the  decisions  enforcing  new  promises. 

»  See  tttfro,  E  1626.   Thk  a  not  fully  Haddox,  49  Conn.  492,  601  n.  44  Am. 

true  as  to  infanta,  einoe  an  infant  is  Rep.  249.     Ilie  Bune  is  presuniably 

excused  from  liability  to  perform  his  true  of  insanity.    The  exception  ie  neo- 

executory  promise,  when  he  hu  re-  essary  in  both  casee  for  the  protection 

ceived  during  infancy  property  which  of  the  privil^^  peraon. 

be  no  longer  has  whm  he  reaches  hia  ■*  See  t>0xi,  J  1628. 
majority.    See  tit/ra,  J  238;  Cattin  o. 
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§  200.  Sealed  instmmeiits  an  old  form  of  obligation. 

The  contracte  most  completely  based  on  form  are  those 
under  seal,  and  the  use  of  these  was  common  long  before 
the  recogtution  of  simple  contracts.' 

The  obligation  of  the  maker  of  a  sealed  instrument  under 

'  "  The  earliest  ooveaiantB  we  find  in  money,  and  executed  itaelf .  For  fail' 
the  books  seem  to  touoh  the  la&d.  uie  to  pay  the  money,  debt  would  lie. 
Y.  B.  20  &  21  Ed.  I.  494,  497.  The  Chawner  e>.  Bowes,  Godb.  217.  After- 
earliest  instance  of  a  covenant  not  wards  an  action  of  covenant  was  al- 
relating  to  laikd  is  irf  the  time  of  Ed-  lowed,  ao  that  to-day  than  ia  an  op- 
ward  III,  Y.  B.  4ed.  Ill,  67,  71;  Y.  B.  tion."  Ames,  Lectures  on  Legal  Hiat. 
7  Ed.  III.  6fi,  67.  The  earliest  cove-  9S.  Aa  to  the  origin  of  sealed  con- 
nants  were  reprded  as  grants,  and  suits  tracts,  see  T.  Hudson  Turner,  5  Arohae- 
could  not  be  brought  on  the  covenant  ologica]  Journal,  1;  Profesaor  Edward 
itself.  So  a  covenant  to  stand  seised  H.  Declcer,  Illinois  law  Bulletin,  Feb., 
wasagtSAt,  and  executed  itself.  The  1918,  p.  161;  Wigmore  on  Evidence, 
same  ia  true  of  a  covenuit  for  the  pay-  {  2426. 
ment  of  money;  it  was  a  grant  of  the 
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the  common  law  depends  wholly  on  certiun  forms  bdi^ 
observed.  If  the  forms  are  observed  the  obligatioa  is  bind- 
mg.  The  instrument  is  not  evidence  of  an  obligation,  it 
is  the  obligation  itself.*  When  this  theory  is  carried  to  its 
Ic^cal  ractent,  as  it  once  was,  the  existence  of  the  instrument 
in  proper  form  necessarily  involves  the  continued  existence 
of  the  obligation.  Thus  even  though  the  instrument  had 
been  pud  or  p^ormed  according  to  its  terms,  it  formerly 
still  renuuned  a  binding  obligation  imless  cancelled  or  destn^ed, 
and  could  be  a^ain  enforced  gainst  the  maker.'  And  for  the 
same  reascm  the  destruction  of  the  instrument  necessarily 
involved  the  destruction  of  the  obligation.  If  even  the  seal  of 
the  instrument  was  destroyed  by  accident,  the  obligation  was 
entirely  discharged.*  It  is  therefore  evident  that  at  common 
law  mutual  assent  or  any  intention  on  the  part  of  eitiier 
obligor  or  obligee  was  entirely  unnecessary.  Perhaps  the  most 
striking  illustration  of  this  is  found  in  the  early  law  that  one 
whose  seal  was  attached  to  an  obligation  was  bound,  even 
though  his  seal  had  been  stolen  and  attached  to  the  instrument 
without  his  consent.' 


>  So  Holmes,  J.,  in  United  States  Ac. 
Co.  tr.  Riefler,  239  U.  S.  17,  60  L.  Ed. 
121,  36  Sup.  Ct.  12,  speaks  of  a.  bond 
"carrying  aa  a  specialty  does,  its 
comi^ete  obligation  with  the  paper." 
llieee  words  aie  quoted  and  applied  in 
Hartford-Aetna  Nat.  Bank  v.  Ander- 
eon,  92  Conn.  643,  103  AU.  84S. 

■  Ames,  Lectures  on  Legal  EUst.  109. 

<  So  Shylock  says:  "Till  thou  canst 
nil  the  seal  from  off  this  bond,  thou 
but  offend'st  thy  lun^  to  apeak  so 
loud." 

*  "GlanviU  says  that  if  the  drfend- 
ant  admits  that  a  seal  upon  the  instru- 
ment ie  his  seal,  but  denies  the  execu- 
tion of  the  instrument,  he  ie,  neverthft- 
leas,  bound,  for  he  must  set  it  down  to 
his  own  cardessneBB  that  he  could  not 
keep  hia  seal.  He  case  supposed  would 
arise  where  the  seal  had  been  lost  or 
Btolen.  There  is  a  case  to  this  effect  in 
the  time  of  John;  Abb.  pi.  55,  ool.  2, 


R.  4  (8  John).  The  doctrine  was  some. 
what  qualified  by  the  time  of  Brac- 
ton;  Bract.  396  b.  He  aeema  to  think 
that  a  covenantor  would  not  be  liable 
unless  it  was  by  his  negligence  that  the 
matter  occurred,  as  fay  leaving  tlie 
seal  in  the  pomeasion  of  his  bailiff  or 
his  wife.  ...  In  the  time  of  Edward 
I,  Abb.  pi.  284,  col.  2,  R.  7  (19  Ed.  I) 
is  a  case  on  the  same  principle,  being  a 
petition  to  the  King  that  a  oertoin  seal 
that  had  be^i  lost  should  no  longer 
have  validity.  In  Riley's  Memorials 
<a  London,  Page  4fi  (29  Ed.  I),  it  ia 
said  that  public  cry  was  made  that  A. 
had  lost  his  seal  and  that  he  would  no 
longer  be  bound  by  the  same.  Riley, 
Page  447  (4  Rich.  II},  also  gives  an 
account  of  making  a  new  seal  for  the 
city  of  London,  and  it  is  stated,  as  if  it 
was  important,  that  the  old  seal  was 
broken  with  due  formality."  Ame^ 
Lectures  on  Legal  Hist.  p.  98. 
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§  S06.  Requisites  of  a  sealed  contract. 

It  is  said  by  Lord  Coke  *  that  a  deed  must  be  written  on 
paper  or  parchment,  but  it  may  perhaps  be  doubted  whether 
an  instrument  written  or  printed  on  any  substance  capable 
of  rec^ving  and  retaining  legible  characters,  would  not  have 
equal  vaUdity.  The  instrument  must  necessarily  be  written, 
printed  or  engraved,  Blackstone  su^ests'  that  a  signature 
of  the  party  whose  deed  it  is  shoiild  also  be  added.  Doubt- 
less this  is  miBU^  and  desirable,  but  it  certainly  was  not 
requisite  in  the  early  law,  and  it  probably  is  not  requidte 
now."  The  instrument  must  contiun  a  promise  sufficiently 
de£mte  in  its  terms  for  enforcement.  A  seal  must  be  attached 
and  the  instrumait  must  be  dehvered.  It  should  be  observed, 
however,  that  if  parties  mt^id  to  execute  a  sealed  instnmient 
or  to  execute  effectively  an  instrument  which  t^e  law  requires 
to  be  sealed,  but  f^  to  attach  a  seal  to  the  instrument  which 
is  signed  and  delivered,  equity  will  now  afford  relirf  to  rectify 
the  mistake,  and  to  this  end  may  treat  the  instrument  as 
if  it  had  been  sealed.' 

§  207.  What  is  a  seal. 

It  is  said  by  Lord  Coke  that  a  seal  is  wax  on  which  an 
impression  has  been  made,  and  that  the  wax  without  the 
impression  would  not  constitute  a  seal.'"  But  the  common  law 
has  everywhere  in  recent  times  much  relaxed  this  rule.  Every- 
where to-day  any  substance  as,  for  instance,  a  wafer  "  attached 
as  a  seal  to  a  document  would  be  held  sufficient.  So  an  im- 
pression made  upon  the  paper  as  in  the  case  of  the  seals  ordin- 
arily used  by  notaries  and  corporations  would  be  sufficient. "  It 

*  Co.  Idtt,  239,  repeated  in  2  Block-  mont  Accident  Ins.  Co.  v.  Fletcher,  87 

stone  Comm.  297.  Vt,  394,  89  Atl.  480. 

'  2  Com.  305.  "  Institutea,  Book  III,  1S9. 

•GromweUti.  Gninsden,  2Salk.  402;  "  Tasker  u.  Bartlett,  5  Cush.  359. 

I^unton  «.  Fepler,  6  M&ddock,  166;  Apparently   the  relaxatioii  was  first 

J^wy  V.  Underwood,  I  Ark.  108.    See  brought  about  by  preeuming  front  the 

also  Cooch  V.  Goodman,  2  Q.  B.  581,  recitala  in  the  dmd  that  an  imiffeBaion 

fi97;   Shepp.   Touch,    (Preston's   ed.),  with  the  finger  was  made  on  the  wafer. 

K  h.    Cf.  McDiU-s  Lessee  r.  McDill,  1  "In  re  Sandilande,  L.  R.  6  0.  F.  411, 

Dall.  63, 1  L.  Ed.  38;  Oaby  v.  Reynolds,  412;  National  Provincial  Bank  v.  Jack- 

260 HI.  576,  681,  103  N.  E.  556.  eon,  33  Ch,  D.  1,  U;  Hendee  v.  Pinker- 

t Rutland  p.  Paige,  24  Vt.  181;  Ver-  ton,  14 Allen, 381; RoyalBanku. Grand 
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seems  It^cally  difficult  starting  from  these  recogniEed  exten- 
uons  of  the  early  rule  to  deny  vaUdity  to  any  written  or  printed 
addition  to  a  documoit  which  wae  in  fact  intended  as  a  seal, 
since  ink  is  superimposed  on  the  paper  and  an  impresdon  is 
also  made  on  it;  and  many  courts  seem  prepared  to  accept  this 
consequence.  Thus  a  scroll  or  scrawl  has  been  held  enough.^' 
So  the  word  "seal,"  "  or  the  letters  L.  S.  (standing  for  locus 

Perhaps  the  extreme  limit  was  reached  in  a  Pennsylvania 
case  "  where  it  was  held  that  a  horizontal  dash  le%  than 
an.  eighth  of  an  inch  long  was  a  sufficient  seal.  A  few  courts, 
however,  still  maintain  a  stricter  rule;  and  while  not  deay- 
ii^  the  sufficiency  of  wafers  or  of  such  impressions  on  paper 
as  are  made  by  notaries'  seals,  decline  to  accept  as  seals  a 
mere  written  or  printed  word  or  device."     In  many  States 


Juoetion  Co.,  100  Man.  444,  07  Am. 
Dec.  US;  Beardaley  «.  Knight,  4  Vt. 
471,  479. 

"United  States  t>.  Stepbenson's 
Ebcec.,  1  McLean,  462;  Andeiwm  v. 
WUbum,  8  Ark.  155;  WiUiams  v. 
Qreer,  12  Ga.  459;  Harden  v.  Webster, 
29  Ga.  427,  429;  Eamee  v.  Preston,  20 
nt.  389;  Trasber  v.  Everbart,  3  G.  ft  J. 
234;  Line  o.  Line,  119  Md.  403,  86  Atl. 
1032;  Thompaon  r.  Poe,  104  Mias.  586, 
61  So.  056;  Miobenor  v.  Kinney, 
Wright,  4S0;  Parks  f .  Duke,  2  MoCord, 
380;  WhiUey  t>.  Davis'  Lessee,  1  Swan, 
333,  335;  Jones  d.  Logwood,  1  Wash. 
(Va.)  66.  But  see  Adam  v.  Kerr,  1  B. 
ft  P.   360. 

"  Jackson  v.  Security  Mut.  life  Ins. 
Co.,  233  m.  161,  84  N.  E.  198;  Quincy 
Horse  Ry.  Co.  v.  Omer,  109  HI.  App. 
233;  JeSery  v.  Underwood,  I  Ark.  108; 
Comerford  u.  Cobb,  2  Fla.  418;  Bacon 
V.  Green,  36  Fla.  325,  18  So.  870; 
Pierce  v.  I^cy,  23  Miaa.  193;  Groner  u. 
Smith,  40  Mo.  318;  Lorab  v.  Niasley, 
166  Pa.  St.  320,  27  Atl.  242;  McCtam- 
roch,  etc.,  Co.  v.  Brietow,  94  S.  C.  262, 
77  S.  E.  023;  Philip  v.  Steama,  20  8.  D. 
220,  106  N.  W.  467;  Whitley  u.  Davis' 
Lewee,  1  Swan,  333;  English  v.  Helms, 


4  Tex.  228;  Conner  t>.  Autrey,  18  Tex. 
427. 

"Jacksonville,  etc.,  Nav.,  Co.  t. 
Hooper,  160  U.  S.  514,  40  L.  Ed.  515, 
16  S.  Ct.  379;  G.  V.  B.  Min.  Co.  v. 
First  Nat.  Bank,  OS  Fed.  23, 36  C.  C.  A. 
633;  Bertr&nd  v.  Byrd,  4  Ark.  195; 
Hastings  e.  Vaugbn,  5  Cal.  315;  I^ng- 
1^  V.  Owens,  52  Fla.  302,  42  So.  467; 
Stansell  r.  Corley,  81  Ga.  463,  8  S.  R 
863;  Ankeny  c.  McMahon,  4  III.  12; 
Lorab  f.  Nissley,  156  Pa.  St.  329,  27 
Atl.  242;  Osbom  v.  Kistler,  36  Ohio 
St.  99;  McKain  a.  Miller,  1  McMuU. 
(3.  C)  313;  Buckner  v.  Maokay,  2 
Leigh,  488.  But  see  Woodbury  v. 
United  States  Casualty  Co.,  284  Dl. 
227,  120  N.  E.  8. 

"Hacker's  Appeal,  121  Pa.  192,  IS 
Atl.  500,  1  L.  R.  A.  861. 

"  Woodbury  v.  United  States  Cas- 
ualty Co.,  284  lU.  227, 120  N.  E.  8  Oet- 
ters  [L.  S.|  held  insufficient  at  common 
law  and  therefore  in  another  State 
where  the  instrument  was  executed  tbe 
law  of  wbich  was  not  proved);  Mo- 
lAughlin  i>.  Randall,  66  Me.  266  (sCTtdl 
insufficient);  Manning  v.  Perkins,  86 
Me.  410,  29  Atl.  1114  (printed  word 
[seal]  insufficient);  Bates  v.  New  York 
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statutes  have  declared   that  written  or  printed  additions 
to  the  paper  are  sufQcient." 

Under  statutes  which  allow  the  use  of  a  scroll  or  scrawl 
for  a  seal,  all  kinds  of  informal  written  or  printed  Busbtitutes 
for  seahng  are  permifisible;  as,  for  instance,  the  written  or 
printed  word  seal."  As  long  as  the  question  whether  an 
instrument  was  under  seal  depended  on  whether  a  piece  of 
wax  impressed  with  the  obligor's  seal  was  attached,  intention 


Central  R.  Co.,  10  Allen,  251  (Jaeaim- 
iU  of  corporate  seal  printed  on  docu- 
ment mmifficient.  Hub  wu  held  suf- 
ficient in  Woodmim  c  York,  ete.,  R. 
Co.,  60  Me.  649);  Biahop  v.  Globe  Co., 
136  Maaa.  132  (printed  word  faeal] 
insufSdent);  Fio^denoe,  etc.,  Co.  p. 
Cnhan  EDgraving  Co.,  24  R.  I.  17S, 
62  Atl.  8M  (written  scroll  containing 
the  word  teal,  insuffldent};  Beardslej' 
c.  Kni^t,  4  Vt.  471  (written  word  teal 
insufficient). 

"^Afabama,  Code  (1907),  {3363.  An 
instrument  purporting  to  be  under 
seal  has  the  same  effect  as  if  a  seal  were 
affixed. 

CaUfon^,  CiT.  Code,  S 193.  A 
scroll  or  the  word  aeal  after  the  signa- 
ture is  suffident. 

Colorado,  Mills  Stat.  (1912),  S  824. 
A  Bcroll  is  enough. 

Connedieui,  Gen.  Stat.  (1918), 
{  S742.  The  word  moJ  or  the  letters 
L.  S.  are  suffident. 

Flonda,  Comp.  Iaws  (1914)  {  24S4. 
A  scrawl  or  scroll  written  or  printed  is, 
sufficient. 

Gtorgia,  Code,  {5.  A  scrawl  or  any 
other  mark  intended  as  a  seal  shall  be 
held  as  such. 

Idaho,  Rev.  Stat.  (1908),  H  13,  5989. 
Impression  on  the  paper  is  enou^,  or  a 
scroB,  m  the  word  teal. 

lUinoU,  Jones  &  Addington's  Stat. 
(1913),  i  2223.  A  scrawl,  afltxed  by 
way  of  a  aeal,  has  the  same  effect  aa  a 
aeaL 

Michigan,     Comp.     Iawb     ( 19 16), 


{  11740.  A  soroU  or  device  used  aa  a 
seal  has  the  same  effect  as  a  seal . 

New  Jerwy,  Comp.  Stat.  (1911), 
pp.  1640,  3776.  A  scroll  or  other  de- 
vice is  suffident. 

New  Mexico,  Comp.  I^wa  (1897), 
i  3932.    A  scroll  la  sufficient. 

New  York,  Gen.  Const.  Iaw,  { 44. 
A  seal  shall  consist  of  a  wafer,  wax,  or 
other  similar  adhesive  substance  or  of 
paper  or  other  similar  substance,  af- 
fixed thereto  by  mucilage  or  othM  ad- 
hesive substance,  or  of  the  word  seal 
or  the  letters  L.  8.  opposite  the  aigna- 
ture. 

Oregon,  Lord's  Oreg.  Laws  (1910), 
{  775.  Impression,  wafer,  wax,  paper, 
scroll,  or  other  sign  made  with  a  pen, 
constitutes  a  aeal. 

Rhode  /slaruf,  General  laws  (1909), 
c,  32,  i  14.    An  impreaaion  is  sufficient. 

SoTilk  Dakota.  Comp.  Laws  (1913), 
J  2473.    like  Rhode  Island. 

Utah,  Comp.  laws  (1917),  {{  S726, 
7106.  A  scroll,  printed  or  written,  or 
the  word  aeal  is  suffident. 

Virginia,  Code  (1904),  5}S  (12), 
2841.     A  scroll  is  sufficient. 

Waa  Virginia,  Code  (1913),  i3U. 
A  scroll  written  or  printed  is  suffident. 

Witeontin,  Stat.  (1916),  {  2216.  A 
scroll  or  device  as  a  seal  is  suffident. 

"Bertrand  v.  Byrd,  4  Ark.  195; 
Jackson  v.  Security  Mut.  L.  I.  Co.,  233 
ni.  181,  84  N.  E.  198;  Whittington  p. 
Clarke,  Ifl  Miss.  480;  Buckner  v.  Mao- 
kay,  2  Ldgfa,  4SS;  Lewis  v.  Overby,  28 
Gratt.  627;  Osbom  o.  Kiatlcr,  36  Ohio 
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played  no  part  in  the  detenninatioD  of  the  question;  but 
it  will  be  observed  that  the  extensions  of  the  common  law 
result  in  making  the  intention  of  the  obhgor  of  vital  importance, 
for  when  almost  anything  may  serve  as  a  seal  whether  or 
not  it  is  in  fact  a  seal  depraids  upon  whether  it  was  aflSxed 
or  adopted  as  such,  that  is,  upon  wheth^  it  was  intended 
to  be  a  seal.^  If,  however,  a  wafer  or  something  appropriate 
for  a  seal  was  on  the  paper  at  the  time  of  execution  or  was 
subsequently  attached  thereto  by  the  signer  in  the  place 
customary  for  a  seal  there  is  at  least  prima  facie  proof  of  the 
requisite  intention.*' 


I  208.  Adoption  of  a  seal. 

It  was  early  established  that  the  maker  of  a  deed  need 
not  himself  attach  the  seal.^^    And  one  seal  may  serve  for 


"  Thus  a  piece  of  ribbon  attached  to 
parchment  for  the  purpose  of  keeping 
the  wax  of  a  seal  on  the  parchment  was 
held  insufGcient,  there  being  no  trace 
of  wax  having  actually  been  attached. 
But  Cotton,  L.  J.,  said:  "It  ia  true  that 
if  the  finger  be  pressed  on  the  ribbon, 
that  may  amount  to  sealing,  but  no 
such  inference  can  be  drawn  here," 
National  Provincial  Bank  v.  Jackson, 
33  Ch.  D.  1,  11.  Such  a  ribbon  was 
Bimilorly  held  insufficient  in  Duncan 
t>.  Duncan,  1  Watts,  322.  Simihirly 
though  a  Borawl  or  flourish  may  be  a. 
seal  in  Pennsylvania,  in  Taylor  v.  Gla- 
ser,  2  S.  A,  R.  502,  it  was  held  a  flourish 
was  not  a  seal  because  put  under  the 
Btgnature,  and  apparently  intended 
merely  as  part  of  it, 

"  In  lAngley  u.  Owens,  52  Fla.  302, 
309,  310,  42  So.  457,  the  court  said: 
"It  is  not  contended  that  the  defend- 
ant did  not  in  fact  adopt  and  use  the 
character  or  device  (L.  S.)  aa  it  appears 
to  the  right  of  his  signature  in  the  notes, 
but  that  he  did  not  adopt  and  intend  it 
as  a  seal.  Where  there  ia  no  dispute  as 
tj)  the  diaractcr  or  device  used  in  the 
MecutioD  of  a  written  inatrumcDt  it  ia 
for  the  court  to  determine  whether  the 


device  as  used  coastitutes  a  seal.  See 
Beordaley  p.  Knight,  4  Vt.  471;  Jack- 
sonviLe  M.  P,  Ry.  &  Nav.  Co.  v.  Hoo- 
per, 160  U.  S.  514,  16  S.  Ct.  379,  40 
L,    Ed.    515. 

"Under  this  statute  [Acts  of  1893, 
c.  41481,  a  scrawl  or  scroll,  affixed  as  a 
aeal,  to  the  signature  of  the  maker  of  a 
promisaory  note  is  as  effectual  as  a  seal, 
and  when  such  scrawl  or  scroll,  printed 
or  written,  appears  affixed  to  the 
maker's  signature  in  the  place  usually 
Bccupied  by  the  seal  it  is,  in  the  ab- 
sence  of  fraud,  sufficient  to  give  it  ef- 
fect as  a  seal  See  Hudson  v.  Poindex- 
ter,  42  Miss,  304;  Barnard  v.  Ganti, 
140  N,  Y.  249,  35  N.  E.  430;  Hacker'a 
Appeal,  121  Pa.  St,  192,  16  Atl.  600, 
1L.R.A.861." 

"  Perkins's  Profitable  Book,  j  130, 
"But  it  is  nothing  to  charge,  whether 
it  be  sealed  with  the  seal  of  the  grantor 
or  not,  or  by  a  stranger,  or  by  the 
grantor,  if  the  grantor  dehver  the  writ- 
ing, &A  aa  hia  deed."  See  also  An- 
keny  e.  McMahon,  4  111.  12;  Line  e. 
Line,  119  Md.  403,  86  Atl.  1032;  Un- 
derwood V.  Dollins,  47  Mo.  259;  Oa- 
bom  f.  Kistler,  35  Oh,  St.  99;  Lorah  v. 
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several  persons.  It  was  fonnerly  thought  necessary  that 
each  should  make  an  impression  upon  the  seal,'^  but  this 
was  ultimately  held  unnecessary.  If,  therefore,  an  instrument 
signed  by  several  persons  has  seals  opposite  less  than  all 
the  signatures,  it  may,  nevertheless,  be  the  sealed  instrument 
of  all;  and  if  there  is  a  general  recital  of  sealing,  it  will  be 
presumed  that  those  who  signed  without  affixing  an  individual 
aeal  adopted  any  seal  which  was  already  upon  the  instrument;  '* 
though  parol  evidence  to  the  contrary  is  admissible.*^  If 
the  instrument  contains  no  recital  or  other  statement  tending 
to  show  that  all  the  signers  executed  it  under  seal,  it  has 
been  held  that  the  mere  fact  that  the  signature  to  which  no 
seal  is  ^Sxed  follows  a  stature  which  is  followed  by  a  seal 
is  no  evidence  that  the  subsequent  signers  adopted  the  seal 
of  the  prior  signer;  ^  but  parol  evidence  might  show  such 
adoption." 

It  has  been  said  that  if  "the  first  ^gn  without  a  seal,  and 
the  others  add  seals  to  their  names,  without  the  direction 
or  consent  of  the  first,  then  he  cannot  be  presumed  to  adopt 
their  seals  as  his,  and  it  continues,  as  to  him,  a  simple  instru- 
ment, as  it  was  when  he  first  executed  it."  ^  It  is  to  be  ob- 
served, however,  that  the  question  is  wheth^  the  instrument 
was  seated  when  it  was  delivered.  If  the  first  signer,  there- 
fore, deUvered  the  instrument  or  authorized  its  delivery 
HiBdey,  166  Pa.  329,  27  Atl.  242;  Mo-  eonira  Stabler  v.  Cownum,  7  G.  &  J. 
Kain  tr.  MiUer,  1  MoMull,  313.  284;  State  n.  Humbird,  54  Md.  327, 

"Shepord's  Touchetone,  67.    "And      which  held  general  recitals  of  eealing 
if  tbere  be  twenty  to  seal  one  deed,  and      no  evidence  of  adoption, 
they  seal  all  upon  one  piece  of  wai  and  "  Yarboroi^h  v.   Monday,   3   Dev. 

with  one  aeal,  yet  if  they  moke  distinct      420;  Hollis  v.  Pond,  7  Mumph.   222; 
and  several  prtnta;  this  is  a  very  aufii-      Lambden  v.  Sharp,  9  Humph.  224. 
cient  aealing,  and  the  deed  is  good  "  Coocta  v.  Goodman,  2  Q.  B.  680, 

enough."  S98;  Hees's  EeUte,  150  Pa.  346,  24 

"  Bacon  o.  Oreen,  36  Fla.  325,  18  Atl.  676.  But  see  apparently  contrary 
So.  S70;  Davia  n.  Burton,  4  111.  41,  36  etatementa  in  Eames  n.  Preston,  20 
Am.  Dec.  511;  McLean  v.  Wilson,  4  HI.  389;  Muokleroy  v.  Bethany,  23 
HI.  50;  Ryan  v.  Cooke,  172  111.  302,  50     Tex.  163. 

N.  E.  213;  Taaker  v.  Bartlett,  5  Cuah.  "  BaU  v.  Dunaterville,  4  T.  R.  313; 

359;  Lunsford  d.  I^Motte  Lead  Co.,  and  see  cases  cited  in  the  preceding 
64  Mo.  426;  Burnett  v.  McQuey,  78      two    notes. 

Mo.  676,  688;  Pequawkett  Bridge  v.  » Eames   v.    Preston,    20    HI.    389; 

Mathes,  7  N.  H.  230,  26  Am.  Dec.  737;      Rankin  «.  Roler,  8  Gratt.  63. 
Bowman  p.  Robb,  6  Fa.  302.    Butaee 
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after  a  seal  had  to  his  knowledge  been  attached  by  subsequent 
parties,  there  seems  as  much  reason  to  infer  an  adoption 
of  the  seal  from  recitals  in  the  instrument  as  if  the  unsealed 
B^piature  were  the  last  on  the  instrument. 

A  corporation  as  well  as  an  actual  person  may  adopt  aa 
its  seal  to  a  document  anything  which  is  capable  of  being 
adopted  os  a  seal  by  a  natural  person,  even  though  the  cor- 
poration have  a  special  seal  which  it  ordinarily  uses.^ 

§.S09.  Redtal  of  sealing  Is  unnecessary. 

It  is  usual  at  the  close  of  a  deed  to  state  that  it  has  been 
"signed,  sealed  and  dehvered,"  or  that  "in  witness  whereof 
the  maker  hereunto  sets  his  hand  and  seal,"  or  similar 
words.  Such  a  recital,  however,  though  desirable  as  evi- 
dence of  the  signer's  intent,  is  not  essential  to  the  validity  of 
the  instrument  as  a  covenant.  Under  the  earliest  common- 
law  view  an  instrument  necessarily  showed  whether  it  was 
sealed  with  the  obligor's  seal,  and  if  such  an  instrument  so 
sealed  were  outstanding,  the  obligor  was  liable.  And  even 
after  some  actual  deUvery  by  the  obligor  had  become  neces- 
sary, and  also  after  it  may  be  supposed  to  have  become  neces- 
sary that  the  seal  should  be  actually  affixed  or  adopted  by 
the  obhgor,  it  was  still  true  in  the  mwn  that  it  could  be  de- 
termined on  inspection  whether  a  document  was  sealed  or 
not  without  reference  to  any  recitals.  Such  recitals  accordingly 
were  held  unnecessary.'" 

••G.  V.  B.  Mming  Co.  a.  Firat  Nat.  Hubbard  «.  Beckwith,   1  Bibb,  492; 

Bank,  95  Fed.  23,  33,  36  C.  C.  A.  633,  Wing  t>.  Chose,  35  Me.  260;  Traafaer  v. 

and  cases  dted.  Ererbart,  3  G.  &  J.  234,  246;  MiU  Dam 

"Anonymous,  1  Dyer,  19a,  pi.  113;  Foundry  v.  Hovey,  21  Pick.  417,  428; 
Goddard'B  Case,  2  Coke,  4  b,  6  a;  Brown  v.  Jordhftl,  32  Minn.  135,  19 
Bedow'B  Caae,  1  Leon.  25;  Peters  v.  N.  W.  650;  Sticknoth'a  Estate,  7  Nev. 
Field,  Hetly,  75;  Thompson  v.  Butcher,  223,  234;  Ingram  t>.  Hall,  1  Hayw.  193, 
3  Bubtr.  300,  302  (but  see  Clement  v.  209;  Osborn  v.  Kiatler,  36  Ohio  St.  99; 
Gunhouse,  5  Esp.  83);  Burton  «.  Lc-  Osborne  v.  Hubbard,  20  Oreg.  318, 
Roy,  5  Sawy.  510;  JeSery  v.  VhAbt-  26  Pac.  1021,  HL.  R.  A.  833;  Taylor  tr. 
wood,  1  Ark.  108;  Bertrand  v.  Byrd,  4  Glaser,  2  S,  &  R.  502;  Prevail  v. 
Aric.  195;  Cummina  v.  Woodnifl,  5  Fitch,  5  Whart.  325,  34  Am.  Dec.  568; 
Ark.  116;  Conine  v.  Junction,  etc.,  R.,  Biery  v.  Hainee,  5  Whart.  S63;  Hop- 
Co.,  3  HouBt.  288;  Eames  v.  Preston,  20  kins  f.  Cumberland  R.  Co.,  3  W.  A  S. 
111.  389;  Jackaon  c  Security  Mutual  410;  Lorah  v.  Nisaley,  156  Pa.  329,  27 
Life  Ins.  Co.,  233  111.  161,  84  N.  E,  198;  Atl.  242;  Relpho.  Gist,  4  McCkird,  267; 
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In  Virginia  and  a  few  other  States,  however,  a  ^flferent  rule 
prevails,  and  whether  the  seal  attached  to  the  instrument  is  one 
which  would  have  been  regarded  as  such  by  the  early  common 
law  or  not,  a  recital  that  the  instrument  is  sealed  must  be 


Under  the  extension  of  the  common-law  definition  of  what 
constitutes  a  seal,'*  a  distinction  is  taken  in  some  jurisdictions. 
It  is  held  that  to  give  a  scroll  or  similar  modem  substitute  for 
a  seal  the  effect  of  one,  requires'  a  recital,  but  that  a  real  or 
unmistakable  seal  is  effectual  without  a  recital."  But  no  such 
requirement  is  generally  made.'*  It  seems,  therefore,  that  in 
most  jurisdictions  whe^er  an  instrument  is  under  seal  or  not 
must  frequently  be  open  to  determination  by  extrinsic  parol 
evidence  of  the  intention  with  which  some  scroll  or  dash  was 
affixed  to  the  signature  of  the  maker. '^   Though  if  statements 


McKaia  ir.  Miller,  1  McMuIl.  313; 
Scrug^  V.  fintckin,  4  Yerg.  528.  See 
tioo  McRaven  r.  McGuire,  17  Miss. 
34;  Hudaon  v.  Poindezter,  42  Miaa. 
304. 

"Bradley  8&lt  Co.  v.  Norfolk  lio- 
porting  Co.,  95  Va.  461,  28  8.  E.  5S7. 
Also  Lee  «.  Adkins,  Minor,  187;  Carter 
B.  Penn,  4  Ala.  140;  Moore  o.  Leoeur, 
18  Ala.  eOB;  Bl&ckweU  v.  Hamilton,  47 
Ala.  470;  Breitling  v.  Mant,  123  Ala. 
222,  26  So.  203;  McDonald  n.  Bear 
River,  eta.,  Mining  Co.,  13  Cal.  220; 
Echols  «.  Phillips,  112  Ga.  700,  37 
8.  E.  977;  Barnes  v.  Walker,  116  Ga. 
108,  41  S.  E.  243;  Bohannon  d.  Hough, 
I  Mias.  461  (but  see  McRaven  e.  Mo- 
Guire,  17  Mias.  34);  Austin's  Adm.  p. 
Whitlock's  Ex'n,  1  Munf.  487,  4  Am. 
Dec.  650;  Keller'a  Adm'r  v.  MoHufT- 
iiiaii,15W.  Va.64,85.  Bee  also  Buck- 
ingham D.  Orr,  6  Col.  587. 

**8ee  fupro,   £207. 

"  Alt  t>.  Stoker,  127  Mo.  460, 308.  W. 
132,  and  caaee  dted;  Winter  o.  Kanaaa 
City  Ry.  Co.,  160  Mo.  169,  61  S.  W. 
fl06;Newboldp.Lamb,28outh.  (N.J.) 
449;  Corlies  D.  Van  Note,  1  Harr.  (N.  J.) 
324;  Flemming  v.  Powell,  2  Tex.  226 
(eompan  En^uh  v.  Hehns,  4  Tes.  228; 


Mucklnoy  V.  Bethany,  23  Tex.  163). 
See  also  Brown  v.  Jordhal,  32  Minn. 
135,  19  N.  W.  650,  50  Am.  Rep,  660; 
Merritt  v.  Cornell,  1  E.  D.  Smith,  335; 
Osborne  c.  Hubbard,  20  Oreg.  318,  26 
Pao.  1021.  In  Migsouri  and  Texas 
seals  are  now  abolished  altogether. 
See  itrfra,  i  218.  In  some  jurisdictiona 
at  least  the  mere  presence  of  a  seal  is 
not  sufficient  evidence  that  the  instru- 
ment is  sealed.  There  must  be  either 
a  recital  or  extrinsic  evidence  of  seal- 
ing by  the  obligor.  In  re  Pirie,  198 
N.  Y.  209,  ei  N.  E.  587;  Taylor  ». 
Glaser,  2  Serg.  &  R.  502;  Smith  v. 
Henning,  10  W.  Va.  596,  631,  tf.  Jack- 
son V.  Security  L,  Ins.  Co.,  233  HI.  161, 
84  N.  E.  198. 

"  See  cases  cited  gtipra,  n.  30. 

"  It  is  indeed  said  in  Jacksonville, 
etc.,  Nav.  Co.  v.  Hooper,  160  U.  S.  514, 
519,  40  L.  Ed.  515,  16  S.  Ct.  379, 
"Whether  an  instrument  is  under  seal 
or  not  is  a  queelion  for  the  court  upon 
inspection;  whether  a  mark  or  chai-ac- 
ter  shall  be  held  to  be  a  seal  depends 
upon  the  intention  of  the  executant,  as 
shown  by  the  paper  "  citing  Hacker's 
Appeal,  121  Penn.  St.  192, 15  Ati.  500, 
I  L.  R.  A.  861;  PiUow  k.  Roberts,  13 
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or  recitals  are  made  in  an  instrument  to  which  is  affixed  some- 
thing capable  of  being  a  seal  if  intended  as  such,  that  it  is 
sealed,  such  statements  are  doubtless  evidence  and  perhaps 
conclusive  evidence  of  the  obligor's  intent." 

§  210.  Delivery. 

The  final  requisite  for  the  vahdity  of  a  deed  is  delivery. 
Until  delivery  it  is  ineffectual  though  signed,  sealed,  and 
assented  to  by  the  parties  as  an  expression  of  the  bargain 
between  them;  and  when  once  dehvered  it  is  binding  though 
redelivered  for  safe  keeping."^  It  matters  not  when  the  instru- 
ment is  dated;  it  becomes  effectual  when  delivered,**  though 


How.  472,  474,  14  L.  Ed.  228.  But  it 
is  hard  to  see,  if  recitals  are  unnecee- 
saiy,  and  anything  may  eerre  for  a 
seal  which  is  so  intended,  how  "the 
intention  of  the  executant,  as  shown 
by  the  paper"  can  be  decisive.  Nrm 
conttat  that  any  intention  appears  from 
the  paper.     In  JefTery  v.  Underwood, 

I  Ark.  108,  111,  the  court  said:  "The 
scrawl  must  appear  on  the  face  of  the 
inHtniment ;  the  proof  that  it  was  placed 
there  by  way  of  seal  may  be  by  evidence 
dehort  the  instrument."  In  National 
Provincial  Bank  n.  Jackson,  33  Cb.  D. 
1,  11,  the  court  referred  as  important, 
to  evidence  of  an  attesting  witness  as 
to  whether  the  finger  of  the  maker  was 
pressed  upon  the  ribbon  attached  to  the 
document,  or  anything  of  the  sort. 
And  see  cases  st  the  end  of  the  preced- 
ing note. 

**  In  Metropolitan  life  Ins.  Co.  v. 
McCoy,  124  N.  Y.  47,  26  N.  E.  345, 

II  L.  R.  A.  708,  a  penat  bond  was 
signed  which  recited  that  it  was  sealed, 
but  which  in  fact  was  not  sealed  at  the 
time  when  one  of  the  obligors  signed 
it,  seals  being  afterwards  affixed  by  the 
other  obligor.  It  was  held  that  the  first 
obligor  was  estopped  to  deny  the  val- 
idity of  the  sealing.  In  State  v.  Hum- 
bird,  54  Md.  327,  and  Taylor  n.  Gla- 
ser,  2  S.  &  R.  502,-it  was  held  that  a 
recital  of  sealing  does  not  estop  the 
maker  of  a  penal  bond  delivered  with- 


out seals  from  denying  that  it  ia  sealed. 
See  also  Hudson  v.  Webber,  104  Me. 
429,  72  AU.  184.  In  Bamet  v.  Abbot, 
63  Vt.  120,  it  was  held  that  a  recital  in 
a  bond  that  it  was  sealed  is  evidence 
that  it  was  sealed  when  delivered  but 
not  conclusive  proof.  See  further  as  to 
the  general  conclusiveness  of  recitals, 
tupra,  S  116.  In  Brown  v.  Jordhal,  32 
Minn.  135,  IS  N.  W.  650,  60  Am.  Rep. 
660,  the  court  said:  "Such  words  in 
the  Uitimonium  clause  as  'witness  ray 
hand  and  seal,'  or  'sealed  with  my 
seal,'  would. establish  that  the  scroQ 
or  device  was  used  as  a  seal.  ...  It 
would  be  difficult  to  conceive  how  the 
party  could  express  that  the  device 
was  intended  for  a  seal  more  clearly 
than  by  the  word  'seal'  placed  within 
and  made  a  part  of  it."  To  the  same 
effect  is  Osborne  v.  Hubbard,  20  Or^. 
318,  25  Pac.  1021.  In  Whittingtoo  v. 
Clarke,  16  Miss.  480,  485,  Thatcher, 
J.,  said:  "Whenever  it  is  manifest  that 
a  scroll  is  intended  to  be  used  'by  way 
of  seal,'  it  must  have  that  effect 
whether  it  appears  from  the  body  of 
tbe  instrument,  or  from  the  scroll  it- 
self." 

"  King  V.  Fragley,  19  Cal.  App.  735, 
127  Fac.  813.  In  the  early  law  this 
result  would  doubtless  not  have  been 
reached. 

"  Stone  If.  Bale,  3  Lev.  348;  Osbourn 
V.  Ridw,  Cro.  Jac.  136;  Cromwdl  v. 
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the  e^racution  is  presumed  in  the  absence  of  evidence  to  the 
contrary  to  have  taken  place  on  the  day  on  which  the  deed 
is  dated."  It  should  be  obseiTed,  however,  that  thou^ 
no  obligation  arises  until  delivery,  the  terms  of  the  instrument 
may  be  such  that  it  then  binds  the  obligor  for  occurrences 
prior  to  delivery,  for  example  from  the  date  of  the  instrument;  ** 
and  it  is  also  possible  to  have  a  preliminary  simple  contract 
to  execute  in  the  future  a  formal  contract/'  The  primary 
idea  of  delivery  was  concerned  with  the  surrender  of  possession 
of  the  instrument  as  a  fact,  rather  than  with  any  intent  on 
the  part  of  the  obligor  to  make  the  deed  immediately  operar 
live;  **  but  at  a  comparatively  early  day  it  was  recognized 
as  a  necessity  that  tiie  obUgor  should  surrender  possession 
voluntarily;  *'  and  thereby  the  obligor's  real  or  apparent 
attitude  of  mind  became  a  factor  in  the  problem,  though  the 


Gninsden,  2  Salk.  462;  Thompson  if. 
Thompaon,  9  Ind.  323,  68  Am.  Dec. 
638;  Lee  v.  Mass.  Im.  Co.,  6  Mass.  208, 
219;  Banning  o.  Edea,  6  Minn.  402; 
Jackson  v.  Schoonmaker,  2  Johns.  230; 
Gein  n.  Odenheimer,  4  Yeatcs,  278,  2 
Am.  Deo.  407;  Swan  v.  Hodgee,  3  Head, 
251;  McMichtel  d.  Corlyle,  53  Wis.  504, 
10N.W.656. 

>•  Oshey  p.  Hicks,  Cm.  Jao.  263;  Sav- 
oy D.  Braving,  18  la.  246;  Lyon  v.  Mc- 
Sraine,  24  la.  9;  M'ConneU  e>.  Brown, 
Ijtt.  Sel.  Cas.  459;  Banning  v.  Edes,  6 
Minn.  402;  Colquhoun  v.  Atkinsons,  6 
Munf.  650;  lUinee  k.  Walker,  77  Va. 
92;  WhedfT  v.  Kngle,  62  Wis.  380,  22 
N.  W.  569.  See  also  Andereon  v.  Wes- 
ton, 6  Bing.  N.  C.  296. 

*  In  Aetna  Life  Ins.  Co,  v.  American 
Surety  Co.,  34  Fed.  291,  300,  speak- 
ing of  a  surety's  obligation,  the  court 
said:  "It  was  not  delivered  or  accepted 
until  July  29th,  but  when  accepted  it 
took  effect  in  accordance  with  its  ex- 
preee  terms,  and  if,  by  its  terms,  it  com- 
menced on  June  16th,  and  was  to  con- 
tinue for  12  months  thereafter,  the 
bond,  if  delivered  and  if  accepted  dur- 
ing the  12  months,  rdated  back  to  June 
16tb.    DawM  e.  Edea,  13  Mass.  ITJ; 


Hatch  0.  Attleborough,  97  Mass.  533." 
See  also  Rose  v.  Mutual  L.  Ins.  Co., 
240  HI.  45,  88  N.  E.  204. 

I'langdell,  Summ.  Cont.,  i  119. 
Not  uncommonly  a  contract  to  issue 
a  pobcy  of  insurance  is  made  in  this 
way.  See,  e.  g.,  Tayloe  v.  Merchants 
F.  Ins.  Co.,  9  How.  390, 13  L.  Ed.  1S7; 
Union  Central  L,  Ins.  Co.  v.  Phillips, 
102  Fed.  19,  41  C.  C.  A.  283;  Devine  v. 
Federal  L.  Ins.  Co.,  250  111.  203,  96 
N.  E.  174;  New  York  L.  Ins.  Co.  v. 
Mcintosh  (Miss.),  41  So.  381. 

**  This  is  shown  by  the  authorities 
referred  to  supra,  %  205,  that  a  man 
oiight  be  bound  by  a  deed  sealed  with 
his  seal  even  though  attached  by  an- 
other without  authority. 

"  Perkina's  Profitable  Book,  5  137. 
"And  although  a  deed  be  sufficiently 
written  in  my  name,  and  sealed  by  me, 
but  is  not  delivered  by  me,  or  anothw 
by  my  assent,  or  agreement  or  com- 
mandment, the  same  shall  not  bind  me; 
for  all  this  time  it  is  but  an  eecrowl. 
And  if  I  make  such  an  escrowl,  and  let 
it  lie  by  me,  and  a  stronger  gets  it,  it 
shall  not  bind  me,  for  it  is  not  yet  my 
deed." 
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intent  of  the  obligee  or  grantee  was  not  equ^y  important, 
since  delivery  for  his  use  made  to  a  iMrd  person  who  had 
not  at  the  time  been  appointed  by  the  obligee  or  grantee  as 
his  ag^t,  sufficed.*^  Intent  to  deliver  is  tmquestionably 
now  essential;  *'  but  the  rule  which  still  perdsts  that  a  deed 
can  not  be  delivered  as  an  escrow  to  the  obligee  <^  grantee  " 
is  evidence  of  an  early  doctrine  that  so  long  as  there  was  a 
voluntary  surrender  of  possession  to  the  obligee  or  to  some  one 
acting  as  ag^it  not  for  the  obligor  but  for  the  obligee,  the 
intent  with  which  the  surrender  was  made  was  immaterial, 
and  that  ev^i  though  an  intuit  was  expressed  and  assented 
to,  that  the  obligor  should  not  be  bound,  he  neverthdess 
would  be  so  bound. 

A  deed  may  be  tmilateral  or  bilateral  in  its  op^^tion.  In 
the  former  case  it  need  be  executed  only  by  the  obligor  and 
is  customarily  called  a  deed  poll.  If  the  obligations  are  bilateral 
it  would  normally  be  executed  by  both  parties  and  is  called 
an  indenture.*'  Though  one  part  only  of  an  indenture  is 
^ecuted,  the  deed  will  nevertheless  be  binding  if  that  part 
is  delivered;  but  if  there  v/aa  no  intent  to  deliver  any  part 


"  Butler  &  Baker's  Case,  3  Co.  26», 
20  b;  RendtAD  v.  McAvoy,  116  Md. 
366,  SI  AU.  £86;  Roepke  v.  Nutsmaiui, 
9S  Neb.  689,  146  N.  W.  939;  Bu- 
chaoan  t>.  Clark,  164  N.  C.  56,  80  S.  E. 
424,  and  aee  fttfhi,  S  212.  It  U  immv 
terial  Utat  the  grantor  is  dead  when  the 
deed  is  delivered  by  the  third  person 
to  the  grantee.  Schooler  t>.  Schooler, 
268  Mo.  83,  167  S.  W.  444  ivfra  n.  58. 

"  Cobban  V.  Cobban,  208  Fed.  231, 
126  C.  C.  A.  431;  Kercy  o.  Kercy,  18 
Cal.  App.  751,  124  Pao.  661;  Elliott 
V.  Merchaota'  Bank,  21  Cal.  App.  636, 
132  Pm.  280;  Miles  t>.  Robertson,  268 
Mo.  717,  167  S.  W.  1000;  Thrush  v. 
Thrush,  63  Or.  143,  126  Pac.  994; 
and  see  casee  in  the  following  section. 

"See  infra,  !  212. 

"  In  2  Blackstone  Comm,  295,  it  ia 
Bud:  "If  a  deed  be  made  by  more  par- 
tiea  than  one,  there  ought  to  be  regu- 
larly as  oiany  copies  of  it  as  there  are 


parties,  and  each  should  be  cut  or  in- 
dented (formerly  in  acute  an^ee  malar 
dmMum  (like  teeth),  like  the  teeth  of  a 
saw,  but  at  present  in  a  waving  line)  on 
the  top  or  side,  to  tally  or  correspond 
with  the  other;  which  so  deed  so  made, 
is  called  an  indenture." 

"When  the  several  parte  of  an  in- 
denture are  interchangeably  executed 
by  the  several  parties,  that  part  or  copy 
which  is  executed  by  Ute  grantor  is 
usually  called  the  original,  and  the  rest 
are  eoarderparta;  thou^  of  late  it  is 
most  frequent  for  all  the  parties  to  exe- 
cute every  part;  which  renders  them 
all  originals.  A  deed  made  by  one 
party  only  is  not  indented,  but  poUsd 
or  shaved  quit«  even;  and  therefore 
called  a  detd^poB,  or  a  sin^e  deed." 
Bee  infra,  i  214,  as  to  the  obligation  of 
one  who  accepts  a  deed  poK  executed  by 
a  grantor  or  obligor. 
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until  all  the  parts  were  executed,  there  is  no  obligation  tmtfl 
this  condition  is  fulfilled.' 

§  311.  How  f»x  intent  to  driver  mnst  be  accompanied  vitit 
actual  delivuy. 
The  Engli^  law  has  gone  in  modem  times  to  an  extreme 
directly  oppowte  to  that  of  the  early  law.  In  the  early  law 
the  vital  matter  was  actual  surrender  of  possession  irrespective 
of  intent.  In  the  modem  English  law  intent  seems  sufficient 
without  surrender  of  possession,  and  without  any  agreement 
between  the  parties  t^t  the  obligor  shall  hold  possesion 
as  bailee  for  tiie  obligee.  The  House  of  Lords  has  held  that 
a  policy  of  insurance  was  delivered  and  therefore  operative, 
though  still  in  the  possefision  of  the  insurance  company,  on 
tlie  ground  that  the  evidence  showed  an  intention  on  the 
part  of  the  company  to  execute  the  policy  as  an  immediately 
binding  obligation.^  ThoiJ^  general^  the  cases  in  the 
United  States  do  not  seem  to  have  gone  quite  to  the  extreme 
of  the  Ti^nElia>i  decisions,  some  >cases  at  least  seem  to  have 
accepted  without  question  the  English  statement  that  the 
only  thing  essential  to  delivery  ia  some  manifestation  by 
word  or  act  on  the  part  of  the  obligor  that  the  instnmient 
is  to  be  immediately  binding; "  but  other  authorities  require 


"In  Diebold  Safe  &  Lock  Co.  v. 
Morse,  226  Mass.  342,  116  N.  E.  431, 
432.,  the  court  eud:  "It  is  unnece»- 
aary  to  oonBider  .  .  .  the  eases  cited 
in  the  idatntiff'B  brief  dedding  that  if 
one  party  executes  its  part  of  the  inden- 
ture it  ahall  be  hia  deed,  though  the 
other  party  does  not  execute  hia  part. 
These  cases  are  to  be  diatiDguished 
from  the  case  at  bar,  for  the  reason  that 
it  was  here  found  as  a  fact  that  the 
oootRKt  was  not  binding  until  all 
parties  had  exchanged,  executed  and 
delivered  both  the  indentures.  The 
delireiy  irf  an  instrument  in  writing 
does  not  make  it  operative,  if  ddivered 
on  a  condition  not  fulfilled." 

•*  Xenoe  v.  Wickman,  L.  R.  2  H.  L. 
296,  followed  in  Roberts  c.  Security 
Co.,[18(>7]lQ-B.lll.   OnemoyguesB 


tb»t  study  of  the  civil  law  was  respon- 
aibte  for  the  mibetitution  of  the  subjec- 
tive test  of  that  law  for  the  objective 
standard  of  the  common  law. 

"  See  for  instance  Stephens  v.  Ste- 
phens, 108  Ark.  S3,  1S6  S.  W.  837; 
Moore  v.  Trott,  162  Cal.  268,  122  Pac. 
462;  New  York  Life  Ins.  Co.  v.  Bab- 
cock,  IM  Ga.  67,  30  S.  £.  273,  42 
L.  R.  A.  88, 69  Am.  St.  Rep.  134;  Rode- 
meir  t>.  Brown,  169  Dl.  347,  48  N.  K 
46S,  61  Am.  St.  Rep.  176;  Rose  v. 
Mutual  L.  Ina.  Co.,  240  IlL  46,  88 
M.  B.  204;  Hoyt  v.  Northup,  256  HL 
604, 100  N.  E.  164;  Thurston  tr.  Tubbs, 
257  lU.  465,  100  N.  E.  947;  HsthawiQr 
tp.  Cook,  258  HI.  92,  101  N.  E.  227; 
Little  V.  Eaton,  267  Dl.  623,  108  N.  E. 
727;  Johnson  v.  Gerald,  169  Maas. 
50(^  48  N.  E.  764;  MiteheU  e.  Ryan,  3 
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not  only  an  appropriate  intent  but  an  actual  relinquishmeit 
by  the  grantor  of  the  custody  or  control  of  the  instrumait.'^ 
Most  of  the  cases  on  this  subject  relate  to  conveyances  of 
real  estate,  or  to  polices  of  insurance.  The  question  of  delivery, 
however,  seems  identical  whatever  the  character  of  t^  deed 
or  covenant.'* 


§  212.  Delivery  in  escrow. 

The  manual  surrender  of  a  sealed  instrument  to  a  third 
person  does  not  necessarily  create  an  immediate  oblation. 
The  instnunent  may  be  delivered  in  escrow."*  Acquisition 
by  the  grantee  of  the  escrow  before  the  performance  of  the 
condition  upon  which  it  was  to  be  delivered,  will  not  make 
the  instrument  binding,  whether  the  fault  was  due  to  the 
person  in  whose  hands  the  deed  was  put  as  an  escrow  or  to 
the  fraud  of  the  grantee.'*  It  was  the  rule  of  the  common 
law  that  though  delivery  could  thus  be  made  to  a  third  person 


Oh.  Bt.  377;  Heuy  v.  PhillipB,  i05  Tex. 
459, 151 S.  W.  633;  Douthat  v.  Roberta, 
73  W.  Va.  358,  80  8.  E.  819;  Devlin, 
It«al  Estate  {3d  ed.),  i  282. 

•'  Storey  V.  Storey,  214  Fed.  973,  131 
C.  C.  A.  269;  Renehan  v.  McAvoy,  116 
Md.  356,  SI  Atl.  586,  38  L.  R.  A.  (N.  S.) 
941;  Clark  c  CreMwell,  112  Md.  339, 
76  Atl.  B79;  Satterly  f.  Dewiok,  197 
N.  Y.  590,  91  N.  E.  1120;  Rountree 
V.  Rountree,  SS  S.  C.  383,  67  S.  E. 
471;  Butta  t>.  Richards,  152  Wis.  318, 
!40  N.  W.  1,  44  L.  R.  A.  (N.  S.) 
52S. 

"The  numerous  authorities  on  the 
delivery  of  deeds  &re  collected  in  Dev- 
lin on  Real  Estate  (3d  ed.)  H  260  etuq. 

•■  Perkins  Profitable  Boojc,  H38, 
"And  if  I  make  a  deed  and  deliver  it  to 
a  stranger  as  an  escrowl,  to  keep  until 
such  a  day,  Ac.  upon  conditioii,  that 
if  before  that  d«y  be  to  whom  the  es- 
crowl is  made  shall  pay  to  me  ten 
pounds,  give  me  a  horse,  enfeoff  me  of 
a  numor,  or  pwform  any  other  condi- 
tion, then  the  stranger  shall  deliver 
this  eoorowl  to  him  as  my  deed;  in  this 


case,  if  he  deliver  the  same  to  him  as 
my  deed  before  the  conditions  or  ooo- 
dition  fulfilled,  it  is  not  my  deed  *inh 
plidter.  But  if  the  conditions  or  oon- 
dition  be  fulfilled,  and  the  escrowl 
delivered  by  him  (after  the  conditions 
performed)  as  my  deed,  then  it  is  n^ 
deed  and  shall  bind  roe." 

"Wood  0.  French,  39  Okl.  686,  136 
Pac.  734;  Sharp  u.  Kilbom,  64  Or.  371, 
130  Pac.  735;  Devlin  on  Real  Estate, 
S322. 

In  ^eppard's  Touohstooe,  p.  *  59, 
it  is  said,  "where  the  deed  is  delivered 
to  a  stranger,  and  apt  words  are  used 
in  the  delivery  thereof,  it  is  of  no  more 
force  until  the  conditions  be  perfonned, 
than  if  I  had  made  it  and  laid  it  by  me, 
and  not  delivered  it  all;  and  therefore 
in  that  case,  albeit  the  party  get  it  into 
his  hands  before  the  conditions  be  per- 
formed, yet  he  can  make  no  use  irf  it 
at  all,  neither  will  it  do  him  any  good." 
But  see  infra,  H  1244  ei  seq.,  and  as  to 
the  possible  righte  of  a  purchaser  for 
value  from  the  grantee,  see  TiSany, 
Real  Property,  {406. 
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as  an  escrow  "  it  could  not  be  so  made  to  the  grantee  and 
the  rule  still  seems  generally  accepted  that  a  dehvery  to  the 
grantee  necessarily  makes  a  deed  immediately  effective  though 
there  are  occasional  inconsistent  decisions,'^  and  tiie  distuic- 
Uou  is  somewhat  fine  between  dehvering  in  escrow  to  the 
obligee  and  entrusting  the  manual  possession  to  him  without 
the  intention  necessary  to  constitute  a  delivery.  Delivery 
to  a  third  pereon  to  hold  merely  as  the  grantor's  agent  does 
not  constitute  a  deUvery  even  in  escrow,  since  the  deed  may 
be  recalled,"^  whereas  when  a  deed  is  delivered  in  escrow, 
the  interest  of  the  grantee  or  obligee  is  irrevocable  by  the 
grantor's  death  or  otherwise.^ 


§  213.  How  far  acceptance  by  the  obligee  is  i 

The  English  law  has  never  required  an  assent  on  the  part 
of  the  obligee  in  order  to  make  a  deed  bindii^."  The  obUgee 
may  decline  to  accept  the  estate  or  obligation  conferred 
upon  him  by  Qie  deed,  but  until  and  unless  he  declines,  the 
instrument  is  operative.  On  the  other  hand,  many  American 
authorities  following  the  imali^y  of  simple  contracts,  deny 
effect  to  a  deed  until  there  has  been  some  acceptance  by  the 


**ETen  though  he  is  the  obligee's 
attorney.  Nichols  p.  Roeenfeld,  181 
Msae.  526,  63  N.  E.  1063. 

"  Elliott  ir.  Merchants  Bank,  21  CaL 
App.  636,  132  Fac.  280;  Newman  o. 
Baker,  10  Dist.  Col.  App.  187;  Whit- 
ney •.  Dewey,  10  Idaho,  633,  80  Fac. 
1117,  89  L.  R.  A.  572;  Ryan  v.  Cooke, 
172  111.  302,  60  N.  E.  213;  McClendon 
D.  Bcockett,  32  Tez.  Civ.  App.  150, 
73  S.  W.  854;  Blair  e.  Security  Bank, 
103  Va.  762,  SO  S.  £.  262;  DevUn  on 
Re^  Estate,  ff  314-317.  But  see 
^ilaoQ  E>.  Powers,  131  Mass.  539;  Die- 
bold  Safe  A  Lock  Co.  v.  Morae,  226 
Mass.  3^,  115  N.  E.  431;  Holbrook  v. 
Trueadell,  100  N.  Y.  App.  Div.  9,  90 
N.  Y-  a  1034. 

"  Seeley  ■>.  Ciirts,  180  Ala.  445,  61 
So.  807;  Stevens  v.  Stevens,  256  HI 
140, 99  N.  E.  917 ;  Hoyt  If.  Northup,  256 
lU.  604,  too  N.  E.  164;  Spurk>ck  v. 


Spurlook,  149  Ky.  822, 149  S.  W.  1132; 
Thrush  p.  Thmsh,  63  Or.  143,  126  Pac. 
994. 

"Thurston  v.  Tubba,  257  lU.  465, 
100  N.  K  947;  Wheeler  d.  Loesch,  51 
Ind.  App.  262,  99  N.  E.  602;  Lus- 
oombe  v.  Peterson,  173  Mich.  165,  138 
N.  W.  1057;  Henry  t..  Phillips,  105  Tex. 
459,  151  8.  W.  533. 

"  In  Butler  &  Baker's  Case,  3  Coke, 
25  a,  26  b.  it  is  said:  "It  A  makee  an 
obligation  to  B  and  delivers  it  to  C  to 
the  uae  of  B,  this  ia  the  deed  of  A  pres- 
ently; biit  if  C  offers  it  to  B,  there  B 
may  refuse  it  in  pais,  and  thereby  the 
obligation  will  lose  its  force  (but  pei^ 
haps  in  such  case  A  in  an  action  brought 
on  this  obligation  cannot  plead  ru>n 
eat  faetum,  because  it  was  once  his 
deed."  See  also  Thompson  v.  Leach, 
2  Vent.  198;  Malott  b.  Wilson,  |1903]  2 
Ch.  494. 
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grantee  or  obligee.**  In  many  of  Hbsse  jurisdictions,  however, 
any  nominal  requirement  of  acceptance  is  virtually  nullified 
by  l^e  rule  that  acceptance  of  a  deed  if  beneficial  will  be 
presumed.*'  Especially  where  infants  and  persons  incapable 
of  ^ving  effective  assent  are  obligees  or  grantees  the  pre- 
sumption of  acceptance  has  been  indulged;  **  and  it  has  been 
held  that  acceptance  after  the  death  of  the  grantor  or  obligor 


§  214.  Acceptance  of  a  sealed  instrument  containing  promises 
by  tlie  acceptor  does  not  bind  him  as  a  covenantor. 

It  has  already  been  seen  '*  that  assent  to  a  contract  may 
be  inferred  from  the  acceptance  of  a  document  which  states 
that  something  is  to  be  done  by  the  person  who  accepts  the 
document.  On  no  principle  can  this  doctrine  be  properly 
extended  so  as  to  make  the  acceptor  of  an  instrument  under 
seal,  a  convenantor.  He  has  not  sealed  and  delivered  the 
instrument  as  his  obligation.** 

An  exceptional  doctrine,  however,  has  widely  prevailed  to 
the  effect  tiiat  the  acceptance  of  a  deed  imphea  a  covenant 
on  the  part  of  the  acceptor  to  do  whatever  is  stated  in  the 
deed  to  be  done  by  him;  especially  where  the  deed  con- 


<"  Bank  of  Healdsburg  «.  Bailbach^ 
65  Cal.  327, 4  Pac.  106;  Moore  v.  Flynn, 
135  lU.  74,  25  N.  E.  844;  JefFenon 
County  Building  Aasoo.  v.  Heil,  81  Ky. 
S13;  Catefl  v.  Gates,  152  Ky.  47,  153 
S.  W.  10;  Ward  v.  Rittenhouae  Coai 
Co.,  152  Ky.  228,  153  S.  W.  217; 
Meigs  V.  Dexter,  172  Man.  217,  52 
N.  E.  75;  Schooler  v.  Schooler,  258  Mo. 
83,  167  S.  W.  444;  Ford  v.  G&le,  140 
N.  Y.  S.  541, 165  N.  Y.  App.  Div.  675; 
Couch  V.  Addy,  35  Okla.  356,  129  Fac. 
709;  Tuttle  v.  Tumw,  28  Tes.  759, 
773. 

"  Tibbab  v.  Jacobe,  31  Conn.  428; 
Ron  u.  Campbell,  73  Ga.  309;  Wilenou 
V.  Handlon,  207  III.  104,  112,  69  N.  E. 
892;  Jonefl  v.  Swayie,  42  N.  J.  L.  279; 
Diefendorf  e.  Dififendorf,  132  N.  Y. 
100, 30  N.  E.  375 ;  Larisey  V,  Larisey,  93 


S.  C.  450,  77  S.  E.  120.  See  aim  Dev- 
lin on  Real  Estate,  i  287. 

"  Eastham  v.  Powell,  51  Aik.  630; 
Hayea  r.  Boylan,  141  111.  400,  30  N.  E. 
1041,  33  Am.  St.  Rep.  328;  Palmer  v. 
Palmer,  62  Iowa,  204,  17  N.  W.  463; 
HaUv.  Hall,  107  Mo.  101, 17S.  W.811; 
Davis  V.  Garrett,  91  Teon.  147,  18 
3.  W.  113.  And  see  Devlin  on  Re^ 
Estat«,  f  286. 

"  Burkey  i:.  Burkty  (Mo.),  175  8.  W. 
623. 

"  iSupra,  i  90. 

"  Lock  V.  Wright,  1  Stnnge,  669; 
Moore  o.  Jones,  2  Ld.  Ray.  1S36;  Hins- 
dale V.  Humphrey,  15  Conn.  431;  Pfti> 
iah  V.  Whitney,  3  Gray,  616;  Martin  c 
Drinan,  128  Maae.  515;  Gale  v.  Ni»», 
6  Cow.  445;  Maule  r.  Wtaver,  7  Fa. 
329;  Johnaon  «.  Muuy,  45  Vt.  419,  12 
Am.  Rep.  214. 
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veyB  an  estate  and  the  acceptor  takes   possession  of  the 
eetate."" 

S2IS.  Requirauenis  in  regard  to  tiie  obligee  ot  a  sealed 
instrument. 

The  common  law  made  the  technical  rule  Uiat  though  a 
deed  poll  might  create  a  covenantee  who  was  not  a  party 
to  ihe  instrument  (for  indeed  a  deed  poll  would  otherwise 
be  an  impossibility)  yet  in  an  indenture  no  one  not  a  party 
to  the  deed  could  sue  upon  it  as  covenantee."  Therefore 
where  an  agent  purportu^  to  act  on  behalf  of  his  principal 
entered  into  an  indenture  with  another  person,  but  executed 
the  indenture  in  such  a  way  as  to  bind  himself  and  not  his 
principal,  the  principal  could  not  sue  on  the  indenture  though 
the  covenant  was  in  terms  made  to  the  principal;"  and  for 
the  same  reason  an  instrument  executed  hy  A  and  B  purport- 
ing to  release  an  oblation  due  to  A  by  C  was  ineffectual.'^ 
It  may  perhaps  be  questioned  whether  this  rule  of  the  common 
law  would  be  goierally  followed  to-day,  even  where  seals 
still  have  their  common-law  effect.  If  a  pl^tiff  is  expressed 
as  a  covenantee  of  a  promise  sealed  by  the  defendant,  it 
may  be  thought  that  the  real  essentials  of  a  covenant  exist. 
The  case  is  not  like  that  where  a  plaintiff  seeks  to  sue  on  a 
covenant  made  to  another  because  he  is  a  beneficiary  of  the 
covenant.  In  such  a  case  the  covenant  does  not  run  to  the 
plaintiff,  and  clearly  the  common  law  would  deny  recovery.** 
A  further  requisite  in  regard  to  the  covenantee  is  that  he 
must  be  fixed  at  tiie  time  the  covenant  is  delivered,  for  it 

M>StuiuB  e.  Morm,  1  V.  &  B.  8;  308;  Berkeley  p.  Hudy,  5  N.  &C.36S; 

Wilkins  v.  F17,  1  Meriv.  244;  Geor^a  O'Grady  v.  Howe  &  Bogen  Co.,  106 

Southern  Ry.  b.  Reeves,  64  Ga.  492;  N.  Y.  App.  Div.  552,  152  N.  Y.  S.  79. 

Midland  Ry.  Co.  tr.  Fiaher,  125  Ind.  19,  Covenants  ninning  with  land  to  which 

24  N.  E.  756,  21  Am.  St.  Rep.  189;  they  related  are  an  exception  to  the 

Burbank  v.  Kllsbury,  48  N.  H.  475,  rule. 

97  Am.  Dec.  633.    See  alao  Harrison  v.  "  Berkeley  11.  Hardy,  5  B.  A  C.  355. 

Vreeland,  38  N.  J.  L.  366;  Sparkman  v.  The  doctrinea  of  imdisdoaed  principal 

Qove,  44  N.  J.  L.  252;  Bowen  v.  Beck,  are  inapplicable  to  sealed  oontractB. 

94  N.  Y.  86, 46  Am.  Rap.  124.  Infra,  S  296. 

"Scudamore     n.    Vandenatene,     2  "Storer    v.   Gordiui,    3    M.    A;  S. 

Coke's  Inrt.  673;  Oilby  t>.  Copley,  3  308. 

Lev.  138;  Storer  e.  Gordon,  3  M.  &  S.  "See  it^,  i  401. 
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must  take  effect  then  if  at  all.  Tliere  must  then  be  a  complete 
promise  which  requires  both  a  promisor  and  a  promisee.  The 
parties  need  not  be  named,  it  is  enough  if  they  are  described 
in  the  instrument  so  that  at  the  time  of  its  delivery  they  are 
capable  of  identification.  But  there  cannot  be  a  floating 
covenant  corresponding  to  a  public  or  general  offer  of  a  simple 
contract.  A  promise  under  seal  to  such  a  person  as  shall 
in  the  future  fulfil  a  given  description  is  therefore  not  a  vaUd 
covenant  when  delivered,  and  does  not  later  become  so  when 
the  promisee  becomes  identified." 

§  316.  An  agent  cannot  bind  his  principal  by  deed  unless  he 
has  authority  under  seal. 
Unless  an  agent  acts  in  the  pr^ence  and  under  the  direction 
of  his  principal,  or  unless  the  principal  is  a  corporation,  the 
agait  cannot  effectively  make  a  sealed  contract  on  behalf 
of  his  principal  without  authority  under  seal  or  subsequent 
ratification  under  seal.  The  authorities  upon  these  propor- 
tions and  some  consequences  involved  in  them  are  subsequentiy 
considered.^' 

§  217.  A  covenant  needs  no  consideration. 

As  the  law  of  covenants  long  antedates  the  law  requiring 
consideration  for  the  formation  of  contracts,  it  is  necessarily 
true  that,  in  the  early  law,  no  consideration  in  the  modem 
sense  was  required  to  support  a  covenant;  and  though  Pollock 
and  Maitland  "doubt  whether  in  the  thirteenth  century 
a  purely  gratuitous  prtnoise  made  in  a  sealed  instrument 
would  have  been  enforced  if  its  gratuitous  character  was 
quite  clear,"  certainly  long  before  the  origin  of  the  action 
of  assumpsit  such  an  instrument  must  have  been  binding.'* 
After  the  action  of  assumpsit  had  been  developed,  the  some- 
what unfortunate  mode  of  expression  became  usual  that 
a  sealed  instrument  "imported"  a  consideration.'*    It  would 

"SaimdeTB  c.  SauDdere,  154  Mbsb.         "Seetr^/ra,  (275. 
337,  28  N.  E.  270.    But  aee  NelaoQ  "See  Bellewe,  32;  Fitiherbert  Abr. 

Coke  &  Gaa  Co.  V.  PeUatt,  [1902]  4      Annuitie,  pi.  54,  jrupro,  j  109. 
ODtarin,  481,  with  which  compare  Hud-         ^'Bromley,  Arfpimdo,  ia  Sharington 
BDD  Real  Est.  Co.  t>.  Tower,  156  Mass.      t>.  Strotton,  1  Plowden,  298,  309,  said 
82,  30  N.  E.  405,  32  Am.  St.  Rep.  434.      ia  1566:  "For  every  deed  importo  in 
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have  been  more  accurate  to  have  said  that  no  consideration 
was  needed  for  such  a  document.'^  But  however  expressed 
the  law  has  always  been  clear  that  apart  from  changes  made 
by  statute,  a  sealed  promise,  whether  absolute  or  in  the  form 
of  an  offer,  is  bindii^  without  consideration.'^  It  should  be 
mentioned,  howev^,  that  equity  will  not  specifically  enforce 
or  otherwise  aid  the  covenantee  of  a  voluntary  covenant,  but 
will  leave  him  to  his  remedy  at  law,"  except  in  a  few  cases, 
tius  enumerated  by  a  learned  writer:  " 

1.  A  gratuitous  declaration  of  trust  without  transmutation 
of  possession. 

2.  A  covenant  to  hold  real  property  in  trust  for  another  in 
"consideration  "  of  natural  love  and  affection. 


itadf  ft  consideratioii,  vii.,  the  will  of 
him  that  made  it;  and  therefore  where 
the  agreement  is  by  deed,  it  shall  never 
be  called  a  nwiuni  poclutn."  So  in 
Baoon  oa  Uses,  13,  ftbout  the  ban- 
ning of  the  seventeenth  century,  it  waa 
said :"  I  would  have  one  case  shewed  by 
men  learned  in  the  law,  whne  there  ia 
a  deed,  and  yet  there  needa  a  conud- 
eration ;  as  for  parol,  the  law  adjudgeth 
it  too  light  to  give  action  without  con- 
sideration; but  a  deed  ever  in  law  im- 
ports a  consideration,  because  of  the 
deliberation  and  ceremony  in  the  con- 
fection of  it."  There  is  here  evidently 
a  juggling  with  a  double  meaning  of 
the  word  "conuderation." 

"The  matter  is  accurately  stated, 
that  " consideration  is  not  necessary" 
by  Lord  radon  in  Cock  v.  Richards,  10 
V(«.  428,  438. 

"Ez  parte  "nndal,  8  Bii^.  402; 
Willwd  V.  Tayloe,  8  Wall.  557,  19 
L.  Ed.  601;  Dunlop  d.  Baker,  239  Fed. 
193, 1S2  C.  C.  A.  181 ;  Brewer  p.  Sowers, 
118  Md.  681,  86  Atl.  228;  Krell  s.  Cod- 
man,  154  Mass.  454,  28  N.  E.  578,  14 
L.  R.  A.  860,  26  Am.  St.  Rep.  260; 
Lodi  0.  Goyette,  219  Mass.  72,  106 
N.  E.  601;  Aller  v.  Alter,  40  N.  J.  L. 
446;  Wab  p.  Wab,  68  N.  J.  L.  640, 
34  AU.  1068;  BarreU  v.  Watson,  63 
N.  C.  454;  Ducker  v.  Whitson,  112 


N.  C.  44,  16  S.  E.  864;  Burriss  o.  Starr, 
165  N.  C.  667,  81  S.  E.  S2»;  Thomason 
V.  BcMher,  176  N.  C.  622,  97  S.  E.  664, 
2  A.  L.  R.  628;  Miles  v.  Hemenway,  69 
Ore.  318,  117  Pac.  273;  Burkholder's 
Ex'r  t>.  Hank,  69  Pa.  226;  Harris  v. 
Harris'  Ex'r,  23  Gratt.  737;  Walter- 
man  V.  Village  of  Norwalk,  145  Wis. 
663,  130  N.  W.  479,  and  see  supra, 
i  109.  But  this  rule  has  been  held  in 
Georgia  inapplicable  to  a  negotiable 
pronuBBory  note  under  seal.  Lacey  v. 
Hutchinson,  5  Ga.  App-  866,  64  S.  E. 
205;  Toller  v.  Hewitt,  12  Ga.  App.  496, 
77  8.  E.  660. 

"  Kekewich  v.  Manning,  1  De  0.  M. 
&  G.  176, 188;  Barrett  o.  Geisinger,  179 
lU.  240,  249,  63  N.  E.  576;  CrandaU  ». 
Willig,  166  lU.  233,  46  N.  E.  765;  Selby 
p.  Case,  87  Md.  459, 39  AU.  1041;  Black 
V.  Cord,  2  H.  dt  G.  100;  lamprey  v. 
Lamprey,  29  Minn.  151, 12  N.  W.  614; 
Yasser  v.  Vasaer,  23  Miss.  378,  382; 
Tunison  v.  Bradford,  49  N.  J.  Eq.  210, 
22  Atl.  1073;  Hayes  v.  Kershow,  1 
Sandt.  Ch.  258,  281;  Short  v.  Price,  17 
Tex.  397;  Graybill  v.  Brugh,  89  Va.  896, 
17  S.  E.  558,  21  L.  R,  A.  133,  37  Am. 
St.  Rep.  894. 

"  Pound,  13  lU.  L.  Rev.  436, 436,  giv- 
ing some  discussion  of  eoc^  of  the  cate- 
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3.  Caaee  of  executory  ^t  which  the  courts  torture  into 
cases  of  contract  in  order  to  enforce  the  ^t. 

4.  Parol  gifts  of  land  where  the  donee  takes  possession 
and  acts  upon  the  ^t. 

5.  Defective  conveyances  to  a  creditor  by  way  of  security, 
to  a  wife  by  way  of  settlemrait,  or  to  a  child  by  way  of  advance- 
ment, -wh&e  there  was  no  l^al  duty  but  on  the  basis  of  the 
moral  duty  equity  gives  reformation  under  circumstances 
amounting  to  specific  performance  of  the  promise;  and 

6.  Options  under  seal. 

§  218.  Statutes  changing  Hie  common  law  of  sealed  instru- 
ments. 

In  many  States  the  distinction  between  sealed  and  unsealed 
written  contracts  is  in  terms  abolished.  This  is  true  in  Alaska,'^ 
Arizona,"  Arkansas,*'  California,"  Idaho,**  Indiana,"  lowa,^* 
Kansas,*^  Kentucky,"  Minnesota,*'  Mississippi,**  Missouri," 
Montana,**  Nebraska,"  Nevada,"  North  Dakota,"  Ohio,"'" 
Oklahoma,"  South  Dakota,"  Tennessee,"  Texas,"  Washing- 
ton." 

In  moat  of  these  States  it  is  also  enacted  that  any  written 
contract  shall  be  presumed  to  have  been  made  for  sufficioit 
consideration.  Whether  if  lack  of  consideration  is  affirmatively 
proved  the  ^p-eonent  is  invalid  is  often  left  subject  to  doubt, 

"  Code  av.  Proo.,  {  1041.    But  if  a  "  Comp.  Iaws  (1913),  S  58M. 

ae&l  is  used  it  etill  has  its  commoii-  "Annot.  Gen.   Code   (1912),   {32. 

law  effect.  "  Bev.  laws  (1910),  !  944. 

"  Civ.  Code  (1913),  {  6684.  *"  Comp.  Uws  (1913),  Civ.  Code, 

"  Const,  of  1868,  Kirby  &  CaatWa  i  1243. 

Dig.  (1916),  p.  180.  "Shannon's  Code  (1917),  53212. 

"  Code  Civ.  Proc.,  S  1932.  "  MnEachin'o    Gv.    Stot.     (1913), 

"  Re».  Code  (1908),  {  3319.  Art.  7092, 

••  BumB'  Ann.  St.  (1914),  {466.  "  Remington's  Code  (1915),  f  8761. 

M  Supp.  Code  (1913-1915),  S  3068.  Thou^  the  statute  providee  that  the 

**  Oen.  Stat.  (1916),  S  2039.  addition  of  a  private  seal  to  a  contract 

"  Carroll's  Stat.  (1916),  S  471.  "shall  not  affect  its  validity  or  legality 

"Gen.  Stat.  (1913),  S6704.  in  any  respect,"  the  Supreme  Court, 

■  Code  (1917),  i  7419.  without  citing  the  statute.  Bays  that  a 

••  Rev.  Stat.  (1909),  }  2773.  Beal  privxa  fade  importB  consideration. 

••Rev.  Code  (1907),  {  6022.  Considine  v.  Gallaf^er,  31  Wash.  669, 

"  Rev.  Stat.  (1913),  {  6261.  72  Pac.  489;  Gat«a  ».  Herr,  102  Waeh. 

*>  Rev.  UwB  (1912),  S  1096.  131, 172  I^o.  912. 
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Arizona/  California,'  Idaho,'  Iowa,*  Kentucky,'  Miasisaippi,' 
Missouri,^  Montana,'  North  Dakota,'  South  Dakota,"  Tennes- 
see," Texas  ^*  have  such  provisions. 

In  other  States  it  is  enacted  only  that  sealed  contracts 
ahaU  be  presumed  in  the  absence  of  contrary  evidence  to  have 
been  made  for  suflScient  consideration,  and  in  such  States 
sealed  contracts  differ  from  ordinary  written  contracts  to 
this  extent.  Iliis  is  ihe  law  in  Alabama,"  Michigan,^*  New 
Jersey,"  New  York,"  Oregon,"  Wisconan."  In  Illinois 
under  a  statute  of  different  form  a  similar  result  has  been 
reached.!' 

Some  differences  of  construction  of  these  Statutes  may 
be  noted.  In  New  Jersey  it  has  been  held  that  a  covenant 
which  was  and  was  intended  to  be  voluntary  is  binding,  the 
wcnrd  "prestmied"  in  the  Statute  being  construed  as  meaning 
conclusively  presumed.^  But  it  may  be  doubted  if  this 
construction  woiild  generally  be  followed.  It  is  rather  to 
be  supposed  that  where  a  Statute  states  that  a  sealed  instru- 
ment is  presumed  to  have  sufficient  consideration,  the  pre- 
sumption intended  to  be  created  is  disputable."    The  New 


>  Civ.  Code  (1913),  E  6664. 

» CiT.  Code,  S  1963  (39);  Viokrey  v. 
Maier,  164  Cftl.  384,  774, 129  Pac.  273, 
276;  In  rt  Thomson's  Estate,  165 
Cat.  290,  131  Pac.  1046;  Anderson  v. 
Wickliffe,  (Cal.  1918),  172  Pac.  381; 
Patterson  t>.  Chapman,  (Cal.  1918), 
176  Pac.  37,  2  A.  L.  R.  1467. 

•  Rev.  Stat.  (1908),  1 3314. 
<Code    (1897),    S3069;    Gould    v. 

Gunn,  161  la.  166,  140  N.  W.  380; 
Mahaska  County  State  Bank  «.  Brown, 
168  la.  677, 141  N.W.  469. 
•Ejr.  Stat  (1916),  E471. 

•  Code  (1917),  gg  7419-7421. 
'Rev.   Stat.    (1909),    S2n4    (only 

|m>misea  to  pay  mon^). 

■  Rev-  Code  (1607),  f  SOW. 

■Comp.  Uws  (1913),  15881. 

<°Comp.  Laws  (1913),  Civ.  Code, 
{1232  (2). 

■>  ffluumoD'a  Code  (1917),  {  3214. 

"  HoEaidiiD'B    av.   Stat.    (1913), 


Art.  7093;  Panhandle  Ac.  Ry.  t>.  Pitts 
(Tex.  Qv.  App.),  188  8.  W.  628. 

"  Code  (1907),  {  5324. 

'•Comp.  lAwa  (1916),  {  12534. 

»  Comp.  Sut.  (1911),  p.  2240,  {  66. 

"Code  of  Civ.  Proc.  840. 

"  Lord's  Oreg.  Laws  (1910),  g  613. 

"Stat.  (1916),  g4195. 

"Bullen  B.  Morrieon,  98  111.  App. 
669;  Bartholomffi  Brewing  Go.  v. 
Motycka,  163  111.  App.  238;  Pabet 
Brewing  Co.  v.  LePage,  186  lU.  App. 
468.  See  also  Cortelyou  v.  Bamsdall, 
236  lU.  138,  86  N.  E.  200;  <^.  Chicago 
Ac.  Mfg.  Co.  f.  Haven,  196  lU.  474,  63 
N.  E.  168. 

"  Aller  V.  Aller,  40  N.  J.  L.  446; 
Braden  v.  Ward,  42  N.  J.  L.  618; 
Wain  V.  Wain,  58  N.  J.  L.  640,  34  Atl. 
1068. 

»'  Gardner  v.  Watson,  170  Cal.  570, 
150  Pac.  994;  Danby  p.  Beebe,  147 
Mich.  312, 110  N.  W.  1066;  Axe  v.  Tot- 
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York  Statute  applies  to  executory  contracts  only;  therefore  a 
voluntary  release,'*  or  assignment  of  a  chose  in  action,**  under 
seal  is  valid.  In  Idaho,'*  New  Mexico,**  and  Wyoming, *•  while 
seals  are  abolished,  unsealed  written  contracts  are  clearly  given 
the  effect  which  sealed  contracts  had  at  common  law,  so  ffu-  as 
concerns  their  validity  without  consideration. 

§  219.  The  desirability  of  such  statutes. 

It  is  most  iinfortimate  if  no  method  be  left  in  a  system 
of  law  by  which  a  confessedly  volimtary  promise  may  be 
binding,  llie  seal  at  common  law  furnished  such  a  means. 
It  may  be  said  that  this  means  was  arbitraiy  and  artificial; 
but,  nevertheless,  it  fulfilled  the  purpose,  though  sealed 
instruments  ■werei  also  subject  to  technical  rules  in  regard 
to  their  execution  by  agents,^  and  their  modification  or 
dischai^  by  parol,**  which  often  worked  injustice.  To  abolish 
altogether  tiie  common-law  effect  of  the  seal  without  substitut- 
ing something  in  its  place  is  a  serious  mistake.  Such  imdesirable 
attributes  as  the  common  law  attached  to  sealed  instruments 
might  well  be  abolished,  but  the  rule  that  tiiey  need  no  con- 
sideration should  not  be.  It  is  probable  that  the  common- 
law  rule  is  better  even  than  the  statutory  extension  to  all 
written  instruments,  of  the  principle  that  no  consideration 
is  necessary.  **  If  such  statutes  are  construed  as  merely  mak- 
ing a  written  promise  prima  facie  evidence  that  consideration 
for  it  existed,  they  are  of  little  value,  since  when  a  promise 
is  without  consideration  it  is  ordinarily  easy  to  show  that  fact. 
If,  on  the  other  hand,  they  are  construed  as  establishing  that 
there  is  a  "conclusive  presumption"  of  consideration  for  all 
written  contracts  or  if  they  expressly  state  consideration 

bert,  179  Mich.  566,  146  N.  W.  418;  "  HuU  v.  Hull,  172  N.  Y.  App.  Div. 

In  re  McLauRhlin's  Est.,  182  Mioh.  287,  158  N.  Y.  S.  743. 
707,715,  716,  151  N.  W.  746.  "Rev.  Stat.  (1908),  i3314. 

"  Homans  ti.  Tyng,  58  N.  Y.  App.  "  Ann.  Code  (1915),  {{  2181-2182. 

Div.  383,  67  N.  Y.  8.  792;  Finch  v.  "  Comp.  Stat.  (1910),  U  3641,  3642. 

Simon,  61  N.  Y.  App.  Div.  139,  70  "See  ifi^ra,  SS  275,  296. 

N.  Y.  S.  361.    In  Alabama,  California,  ■>  See  infra,  SS  1834-1836,  1849. 

North  Dakota,  Oregon,  South  Dakota  "  See  Statutes   referred  to,  supra, 

and  Teanesaee  the  express  terms  of  f  218,  and  First  National  Banlcc.  Home 

their  statutes  ejve  effect  to  an  unsealed  Ins.  Co.,  16  N.  Mex.  66.  113   Pao. 

release.    9eti  infra,  i  U8.  816. 
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fw  them  is  unnecessary,  it  may  be  doubted  whetlier  the  solu- 
tioQ  is  wholly  satisfactoiy.  What  is  a  "written  contract?" 
la  an  informal  letter  accepting  an  offer  in  anoth^  letter? 
Is  an  informal  letter  accepting  an  offer  made  or^y?  Is  a 
letter  contfuning  a  gratuitous  promise?  In  any  event  the 
requite  of  a  written  promise  as  distinguished  from  an  oral 
promise  is  a  technical  formalily  as  much  as  the  requirement 
of  a  seal.  Moreover,  if  formal  writings  only  are  to  be  within 
the  protection  of  the  Statute  the  distinction  between  such 
writings  and  infmmal  ones  will  be  oitesi  hard  to  draw  (much 
more  so  than  betwerai  sealed  and  unsealed  writings).  On  the 
otJber  hand,  if  tdl  written  promises  are  to  be  protected,  the 
rule  goes  too  f^.  A  writing  may  be  of  a  very  informal 
character,  and  to  make  every  gratuitous  promise  in  a  letter  or 
memorandum  as  binding  as  a  sealed  covenant  was  at  common 
law  seems  «rtreme.'° 

§  320.  Recognizances. 

Becognizances  are  in  form  like  bonds,  containing  an  ac- 
knowledgment of  indebtedness  subject  to  a  condition  upon 
which  the  obligation  will  become  void.  They  are  not  executed 
by  agning  and  sealing  by  the  obl^r,  but  by  the  certificsr 
tion  of  the  judicial  officer  before  whom  th^  are  taken.  A 
recognizance,  therefore,  partakes  of  the  nature  of  a  iu(^;ment 
or  of  indisputable  evidence  oi  indebtedness;  but  being  volun- 
tarily entered  into  by  the  obligor  and  implying  in  fact  an 
undertaking  to  perform  the  condition,  it  may  be  classed  as 
a  contract.  At  the  present  time  where  recognizances  are 
in  use,  they  are  often  required  to  be  signed,  but  as  all  matters 
in  connection  with  entering  into  recognizances  depend  upon 
local  statutes  and  practice  which  are  well  understood  where 
they  are  in  force,  further  treatment  of  the  subject  is  unneces- 


§  231.  ITegotiable  instruments. 

Hiough  negotiable  instruments  are  ordinarily  classed  as 
simple  contracts  and  undoubtedly  partake  to  some  extent 

■*  A    contrary    ajgument    ia    ably      Decker,  id  the  niinoiB  Law  Bulletin 
inaeDtcd  by  FrttfeBsor  Edward   H.      for  February,  1918,  p.  166. 
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of  the  nature  of  sunple  contracts,  yet  they  are  also  formal 
contracts.  It  is  necessary  in  order  to  constitute  a  n^otiable 
instnuneat  that  a  writing  shall  contain  an  unconditioDtd 
order  or  promise.  It  must  be  pt^ble  in  money,  must  con- 
tain no  independent  order  or  agreement,  must  be  certain 
as  to  parties,  as  to  time  of  payment,  and  as  to  the  amount 
payable,  and,  finally,  it  must  be  payable  to  order  or  to 
bearer.*'  At  common  law  it  was  necessary  that  it  should  be  im- 
sealed,  but  by  the  Unifonn  N^otiable  Instruments  Law,  which 
has  been  enacted  in  most  of  the  United  States,  negotiability  is 
not  destroyed  by  the  addition  of  a  seal.^*  The  points  of  re- 
semblance in  a  negotiable  instrument  to  a  fonnal  contract, 
as  distinguished  from  a  simple  contract,  may  be  thus  enu- 
merated." 

(1)  None  but  parties  to  a  bill  can  be  parties  to  an  action 
thereon,  whereas  in  dmple  contracts  the  law  of  undisclosed 
principal  is  applicable.**" 

(2)  A  bill  is  treated  as  a-speciality  in  pleading,  that  is,  the 
instrument  itself  is  set  out  and  sued  upon  without  statement 
of  the  conBideration  for  the  instrument  or  the  circumstances 
out  of  which  it  arose. 

(3)  A  negotiable  instrument  merges  an  antecedent  obliga- 
tion for  which  it  is  given.  It  is  true  that  the  antecedent 
obligation  will  not  infrequently  be  revived  if  the  n^^tiable 
instrument  is  dishonored  at  maturity,  but  until  maturity 
the  old  obligation  is  merged  and  in  many  cases  the  merger 
is  final  and  complete,  the  instrument  being  taken  in  full  and 
unconditional  satisfaction  of  the  antecedent  obligation.*^ 

(4)  The  law  of  mutual  assent  as  applied  in  simple  contracts  is 
to  a  considerable  extent  inapplicable  to  negotiable  instruments, 
unce  a  negotiable  instrument  takes  eSect  upon  delivery  and 
may  be  bindii^  though  the  maker  dies  before  the  payee 
becomes  aware  of  the  existence  of  the  instrument,*^ 

(5)  The  secondary  obligations  on  negotiable  instruments, 

"See  Uniform  Negotiable  Inatru-  adopted  from  2  Ames'  Cos.  Bills  and 

mente  Uw,  Sec.  1-6,  irifra,  H  U3ft-  Notes,  873. 

1138.  -'Infra,  S298. 

"  Negotiable  Inatrumenta  Uw,  Sec.  "  Infra,  |S  1923-1924. 

6,  ii^ra,  i  1138.  »  Dean  «.  Camith,  lOS  Man.  242; 

»  The  enumeration  ia  in  the  main  Worth  e.  Case,  42  N.  Y.  362. 
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even  though  for  accommodation,  are  not  within  the  scope  of 
the  Statute  of  Frauds  relatii^  to  guarantees." 

(6)  A  negotiable  instrument  is  treated  not  simply  as  evi- 
dence of  a  contract,  but  the  instrument  is  the  obligation  itself. 
Thus  a  negotiable  instrument  may  be  the  subject  of  conver- 
sion and  the  measure  of  damages  is  the  face  of  the  instrument 
if  collectible."  It  may  be  asagned  by  delivery  like  a  chattel 
rather  than  a  chose  in  action.**  The  law  of  taxation  and  of 
administration  also,  to  some  extent  supports  the  view  that  the 
document  itself  is  the  oblation.  Negotiable  instruments, 
moreover,  are  generally  held  within  the  section  of  the  Statute 
of  Frauds  covering  sales  of  goods  and  chattels."  Finally,  the 
cancellation  of  a  bill  or  note  is  appropriately  made  by  the  de- 
struction of  the  document.  If  the  holder  of  a  negotiable  in- 
strument intentionally  destn^  it,  the  obligation  of  all  parties 
to  the  instrument  ceases;  ^  wh^^as  if  any  ordinary  written 
contract  were  intentionally  destroyed  by  the  promisee,  thou^ 
he  might  have  some  difficulty  in  proving  his  case  in  court, 
his  ri^t  would  not  be  lost. 

On  the  otbco"  hand,  a  negotiable  instrument  resembles  a 
umple  contract  in  its  requirement  of  consideration.  It  is 
conceived  that  the  doctrine  is  most  accurately  stated  by  saying 
that  lack  of  value  or  consideration  as  between  the  immediate 
parties  is  a  personal  defence.*'  The  identification  of  negotiable 
instruments  with  simple  contracts,  however,  so  far  as  consider- 
ation is  concerned,  has  been  often  treated  as  so  complete  except 
for  the  purpose  of  pleading,  as  to  lead  courts  to  treat  consider- 
ation as  a  necessary  element  for  the  creation  of  such  an  instru- 
ment.*' 

"Jar™  p.  TTilaon,  4ft  Ckmn.  90l  -See  infra,  !  439. 

33  Am.  Rap.  18;  Nelson  v.  Fint  Bank^  "  See  irifra,  S  521. 

48  lU.  36,  95  Am.  Deo.  510;  Laflin  t>.  «Neg.    lost.   Iaw,    Seo.    119   (3), 

SiDsheiiaer,  48  Md.  411,  30  Am.  Rep.  xt^to,  g  U89. 

472;  O'DoaneU   c.    Smith,   2   E.    B.  "  Thu  is  the  form  of  statement  in 

Smith,  124;  Casey  e.Brabssou,  10  Abb.  Neg.  Inat.  Iaw,  Sec.  28.     See  infra, 

Pt.  36S;  Strohecker  c  Cohen,  1  Speera,  Seo.  1146. 

349;  Fiaher  v.  Beokwith,  19  Vt.  31,  "See  Neg.  Inrt.  Uw,  Seo.  24-28, 

46  Am.  Dec.  174;  and  see  infra,  {  498.  infra,  {  1146;  Daniel,  tleg.  hut.  »  160 

"2  Ames' Cbs.  Bills  and  Notes,  693.  eluq. 
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§  222.  Parties  of  limited  capacity  to  contract 

The  formation  of  contracts  requires  the  existence  of  parties 
capable  of  contracting,  but  capacity  of  any  person  to  contract 
is  to  be  presumed  imless  he  falls  within  one  of  the  classes  of 
persons  who  are  held  by  the  law  to  have  no  capacity,  or  only 
a  limited  capacity  to  contract.  These  classes  are: 
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Bifants, 

Insane  Persons, 

Intoxicated  FersoDS, 

Married  Women, 

Corporations.  ^ 

The  extent  to  which  agents  and  fiduciaries  of  various  kinds 
are  personally  bound  by  the  contracts  which  they  make  as 
such  presents  an  analogous  question  which  may  be  considered 
in  the  same  connection.  Whether  a  party  has  capacity  to 
contract  is  detennined  by  the  law  of  the  place  of  the  contract/* 
in  accordance  with  the  general  rule  that  the  validity  of  a  con- 
tract and  its  construction  are  detennined  by  that  law.** 

§  228.  Early  law  as  to  the  validly  of  an  infant's  contract 

The  law  gov^ning  ^reements  made  during  infuicy  is 
of  considerable  antiquity.  In  1292  a  decision  is  reported 
r^arding  a  guardian's  account.*'  It  was  there  said  that 
a  release  by  the  infant  would  not  bar  him  from  suing 
■when  he  came  of  age,  and  the  court  added,  "for  if  an  infant 
xind^  age  borrow  of  another  twenty  marks  on  the  security 
of  a  good  writing  made  between  them,  and  by  the  twenty 
marks  make  a  profit  of  forty  marks,  and  the  credittn-,  when 
the  borrower  attains  his  full  age,  bring  a  writ  of  Debt  agiunst 
him  and  put  forward  the  writing  against  him,  he  may  sf^y 
that' he  was  under  age  when,  etc.,  and  may  pray  judgment, 
and  so  bar  him  of  his  action.  And  although  the  plaintiff  s!|y 
that  the  infant  has  made  a  profit,  yet  thereby  the  infant 
shall  not  be  prejudiced."  But  it  was  said  that  if  acknowledge 
ment  of  full  receipt  from  the  guardian  was  made  by  the  Infanty 
in  a  court  of  record,  he  would  be  barred  when  he  came  of  ^e.  i 

By  the  fifteenth  century  it  seems  to  have  been  well  settled  ■ 
that  an  mfant's  bargain  was  in  general  void  at  his  election 
(that  is  voidable),  and  also  that  he  was  liable  for  necessaries.** 

*■  Matthews  o.  MurctuaoD,  17  Fed.  articles  in  23  Harv.  L.  Rev.  1,  79,  194 

760,  768;  Flittner  v.  Equitable  Life'  260;  Netherwood  v.  Raymer,  253  Fed. 

Amut.  Soc,  30  Cal.  App.  209,    157  £15. 

Fac.  630;  Union  Trust  Co.  v.  Kn&be,  "  Y.  B.  20  and  21  £dw.  I,  p.  318. 

122  Md.  584,  89  Atl.  1106.  ••  Y.  B.  18  Edw.  IV,  pi.  7.    See  also 

"See  Professor  Beale's  exhaustive  10  Hen.  VI,  pi.  46. 
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In  the  books  after  that  time  a  number  of  decisione  are  re- 
ported.*' 

About  the  year  sixteen  hundred,  it  was  Ifdd  down  by  Per- 
kins "  that  gifts  or  grants  of  an  infant  which  are  not  delivered 
by  his  own  hand  are  void,  but  if  they  take  effect  by  delivery 
of  his  own  hand  they  are  voidable  only.  No  one  has  been 
able  to  ^ve  any  satisfactory  explanation  of  the  reason  for 
such  a  rule,  but  it  has  furnished  the  basis  for  the  doctrine 
that  an  infant's  power  of  attorney  is  invalid;  **  and  even  that 
any  act  done  by  an  agent  on  behalf  of  an  infant  is  void.'" 

Infants'  acts  were  also  divided  into  void,  voidable,  and  bind- 
ing, according  as  they  were  prejudicial  to  the  infant,  or  pos- 
sibly beneficial,  or  certainly  beneficial  to  him  aa  necessaries.^' 
And  these  classifications  have  left  some  impression  on  the  law. 

It  is  unnecessary  to  trace  here  in  detail  the  subsequent 
TJIngliah  decisions.  The  development  of  tiie  law  will  sufficiently 
^pear  from  the  analyses  in  the  followii^  sections. 

§  324.  Who  is  an  infant 

The  age  of  twenty-one  has  been  fixed  by  the  law  for  centuries 
as  that  at  which  either  a  man  or  woman  is  r^arded  by  the 
law  as  acquirii^  full  capacity.'^  No  distinction  generally 
has  been  drawn  so  far  as  concerns  contractual  capacity  between 
a  minor  of  tender  years  and  one,  who,  having  nearly  attained 
his  majority,  has  ample  intelligence  in  fact.**  As  the  law  dis- 
regards for  many  purposes  fractions  of  a  day,  an  infant  becomes 
of  age  at  the  b^pnning  of  the  day  precedii^  the  twenty-first 

trgee  Roue's  Abr.  "EnfuitB";  B(t~  "2  PoUock  &  Maitiand  Hist.  43S, 

con's  Abr.  "Infincy"  and  Comyns  Di-  Co.  Litt.  171;  1  Bl.  Com.  463. 

geet    "Enfant,"    for  a  collection   of  **  Ex  parte  MoFerten,  1S4  Ala.  223, 

theee  cmm.  03  So.  169,  47  L.  R.  A.  (N.  S.)  543; 

4*  Profitable  Book,  {  12.  McCarty  tr.  Carter,  40  lU.  63,  B6  Am. 

•*Tlus  was  BO  decided  by  Lord  M&iu-  Dec.  672;  Baker  n.  Lovett,  6  Man. 

field  in  Zouch  v.  Parsons,  3  Burr.  1794.  7S,  4  Am.  Dec.  88;  and  see  cssea  on  in- 

Ab  to  modem  authoritiefl,  see  ir^ra,  fancy  cited  in  this  section,  paaaim. 

]  227.  In  Cftlifornia  and  North  Dakota  by 

■•  See  infra,  S  227.  statute  a  minor  above  the  age  of  eight- 

"  Ke&ne  e.  Boycott,  2  H.  Bl.  611,  een  cannot  diHaffirm  a  contract  witb- 

516;  Harvey  v.  Ashley,  3  Atkins,  607;  out  restoring  the  consideration.   Hakes 

E«rl  of  Buckinghamshire  v.  Dniry,  2  Inv.  Co.  v.  Lyon,  166  Cal.  667, 137  I^c 

Eden,  60,  72;  Grqy  v.  Coopor,  3  Doug.  911;  Casementv.  CaUagban,  36  N.  Dak. 
27,  169  N.  W.  77. 
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anniversary  of  hia  birth.'*  The  rulee  of  the  commoD  law 
in  regard  to  the  duration  of  infancy  atUl  prevail  unless  altered 
by  statute.  By  such  statutes  in  many  States  a  woman  becomes 
of  age  at  ei^teen,*^  and  in  a  few  an  infant  becomes  of 
age  on  his  birthday  and  not  on  the  preceding  day.**  Not  in- 
frequently the  marriage  of  a  female  infant  is  given  by  statute 
ihe  effect  of  making  her  of  full  contractual  capacity,"  and 
in  a  few  States  the  marriage  of  either  man  or  woman  imder 
the  age  of  twenty-one  years  has  the  effect  not  only  of  emancipa- 
tion, but  of  giving  full  contractual  capacity.^ 

§  225.  Emancipation  of  an  infant. 

By  the  rule  of  the  common  law,  the  father  of  an  infant 
was  entitled  to  his  services  and  th^^ore  to  his  earnings,^ 
and  generally  it  is  held  that  a  widowed  mother  succeeds  to 
the  fath^'s  rights  in  this  respect.'^  Accordingly  the  right 
of  action  for  w^^  earned  by  a  minor  is  vested  in  the  parent;  *^ 
and  a  payment  made  to  the  child  will  not  discbarge  the  employer 
from  liability  to  the  parent."    Since,  therefore,  the  infant 


"Herbert  r.  Turball,  1  Keb.  689; 
FiUhuKh  D.  Denmngton,  6  Mcxl.  2S9; 
Wells  V.  Wells,  6  Ind.  447;  Baaco  De 
Sonora  v.  Buiken',  etc.,  Co.,  124  Is. 
676,  100  N.  W.  532,  104  Am.  St.  Rep. 
367;  United  States  v.  Wright,  197  Fed. 
297,  116  C.  C.  A.  659;  Bardwell  i>. 
Puirington,  107  Mass.  419;  Row  v. 
Morrow,  86  Tex.  172,  19  8.  W.  1090, 
16  L.  R.  A.  642. 

"  TluB  is  true  in  Arkansaa,  Califor- 
nia, Colorado,  Dakota,  Idaho,  Illin- 
ois, Iowa,  KansSH,  Maryland,  Minne- 
sota, Misaouri,  Nebraaka,  Nevada, 
Ohio,  Oregon,  Vermont,  Washington. 

H  So  in  California,  So.  Dakota.  See 
Oanahl  t>.  Sober  (Cal.),  6  Fac.  80;  fix 
parte  Wood,  5  Cal.  App.  471,  90  Pac. 
961. 

"  This  is  true  in  Maryland,  Ne- 
btaaka,  Oregon,  Texas.  See  Ward  v. 
Laverty,  19  Neb.  429,  27  N.  W.  393; 
GrayBon  v.  Lofland,  21  Tex.  Civ.  App. 
fi03,  52  S.  W.  121. 


**'niis  is  true  in  Iowa,  Louisiana, 
Washington.  See  Ex  parte  Hollopeter, 
62  Wash.  41, 100  Pac.  159,  21  L.  R.  A. 
(N.  S.)  847,  132  Am.  St.  Rep.  952. 

"  1  Bl.  Com.  453;  Tiffany  on  Persona, 
255;  fn  re  Riff,  205  Fed.  406.  As  a 
bastard  at  common  law  was  iijiUiiu 
fiKiit,  Friesner  t>.  Symonds,  46  N.  J.  Eq. 
621,  627,  20  Atl.  267,  the  father  of  a 
bastard  is  not  entitled  to  his  services. 
SUte  B,  Byron  (N.  H.),  104  AtL  401, 
402. 

"Tiffany  on  Persons,  256;  HoUinp- 
wroth  V.  Swedenboig,  49  Ind.  378,  19 
Am.  Rep.  687,  and  caeee  cited. 

"  Duffeld  V.  Cross,  12  lU.  397;  Hol- 
lingsworth  V.  Swedenborg,  4B  Ind. 
378,  19  Am.  Rep.  687;  Shute  v.  Dorr, 
5  Wend.  204;  Cloud  v.  Hamilton,  11 
Humph.  104,  53  Am.  Dec.  778;  Mona- 
ghan  i>.  School  District,  3S  Wis.  100. 

*>  White  ti.  Henry,  24  Me.  531; 
Weeks  v.  HohnM,  12  Cush.  215;  Sher- 
lock c.  gimmoll,  75  Mo.  77;  Dunn  e. 
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may  avoid  his  contract,  and  the  parent  cannot  be  deprived 
of  the  r^t  to  the  infant's  services,  neither  the  minor  nor 
the  parent  is  bound  by  any  contract  of  employment  made 
without  the  parait's  assent.*'  And  even  though  the  parent 
is  entitled  to  his  child's  services,  and  the  child  owes  obedience 
to  the  parent,  the  law  cannot  compel  the  child  to  perform  a 
contract  of  employment  made  for  him  or  on  his  behalf  by 
his  parent,  nor  will  it  attempt  to  do  so  indirectly  by  enjoining 
the  child  from  worldly  for  any  one  else.**  The  parent  may, 
however,  surrender  his  right  to  the  child's  services  by  emanci- 
patii^  him.  Such  emancipation  may  be  by  express  agreement 
or  may  be  shown  by  the  cu-cumstances  oJ  the  case.'^  Thus, 
if  with  his  parent's  express  or  implied  consent  a  minor  make 
a  contract  for  his  services,  under  which  he  is  personally  to 
receive  the  benefits  of  the  contract,  he  is  thereby  emanci- 
pated.** The  marriage  of  a  minor  also  effects  his  emanci- 
pation; "  as  does  the  failure  or  refusal  of  a  parent  to  furnish 


Allman,  50  Mo.  App.  231.  The  nme 
priociirfe  is  involved  in  decisions  hold- 
ing inoonduaive  a  recovery  of  damages 
1^  a  minor  for  personal  injuries.  The 
parent  is  entitled  also  to  recover  for  the 
value  of  the  child's  services.  Horgan 
v.  I^oific  Milk,  158  Mass.  402,  33 
N.  E.  681,  35  Am.  St.  Rep.  504. 

••  In  England  the  minor  would,  it 
seems,  be  bound  if  such  a  contract 
were  on  the  whole  beoefidal.  See 
infra,  {228. 

"Cain  p.  Gamer,  169  Ky.  633,  185 
S.  W.  122,  L.  R.  A.  1916  E.  682. 

"  /n  re  Biff,  205  Fed.  406;  Donegon 
p.  Davis,  66  Ala.  362;  Story  &  Clark 
Fiano  Co.  v.  Davy,  (Ind.  App.  1918), 
llfl  N.  R  177;  DennysviUe  v.  Trescott, 
30  Me.  470;  Whiting  v.  Earle,  3  Pick. 
201;  Hall  V.  Hail,  44  N.  H.  293;  Shute 
If.  Dorr,  6  Wend.  204,  206;  Eain  i>. 
Lwkin,  131  N.  Y.  300,  30  N.  E.  105; 
CbasB  p.  Elkins,  2  Vt.  290;  Pens  v. 
Whitehead,  17  Gratt.  S03, 94  Am.  Dec. 
478;  Orotjan  ir.  Rice,  124  Wis.  2S3,  102 
N.  W.  561. 

"Qoud  v.  Hamilton,  11  Humph. 


104,  53  Am.  Dec.  778;  Famsworth  v. 
Wakefield,  12  Cush.  614;  qf.  Monoghan 
0.  School  District,  38  Wis.  100. 

"  Mitchell's  Succession,  33  1a.  Ann. 
353;  Bucksport  v.  Rockland,  66  Me. 
22;  Taunton  v.  Plymouth,  15  Mass. 
203;  State  v.  Lowdl,  78  Minn.  166,  80 
N.  W.  877,  46  L.  R.  A.  440,  79  Am. 
St.  358;  Aldrich  if.  Bennett,  63  N.  H. 
415,  66  Am.  Rep.  629;  Porch  v.  Fries, 
3  C.  E.  Green,  204;  Cochran  v.  Cochran, 
196  N.  Y.  86,  89,  89  N.  E.  470,  24  L. 
R.  A.  (N.  S.)  160,  17  Ann.  Cto.  782; 
Buir  V.  Wilson,  18  Tex.  367;  North- 
field  If.  Biookfield,  50  Vt.  62.  See  also 
King  V.  Wilmington,  6  B.  &  Aid.  525; 
Ward  p.  Laverty,  19  Neb.  429,  27 
N.  W.  393.  It  has  been  held  that  un- 
less the  father  consents  to  the  mar- 
riage, the  minor  is  not  emancipated. 
White  V.  Henry,  24  Me.  531.  See  also 
Delaware  4c.  R. ».  Petrowsky,  260  Fed. 
534,  162  C.  C.  A.  670.  But  this  would 
not  be  everywhere  admitted.  In  Com- 
monwealth V.  Graham,  157  Mass.  73, 
31  N.  E.  706,  16  L.  R.  A.  678,  34  Am. 
St.  Rep.  255,  it  was  held  that  a  minor 
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support,*"  unices  the  failure  to  support  is  due  to  the  refusal 
of  the  minor  to  accept  the  support  offered  in  his  parent's 
home."  If  an  infant  makes  a  contract  for  his  services  with 
his  father,  emancipation  is  impUed  and  he  can  then  recover 
either  on  the  contract,  or  on  the  basis  of  quasi-contract  for  the 
fair  value  of  the  services.™  Emancipation  may  be  partial.^* 
Until  it  has  been  acted  upon,  emancipation  may  be  revoked 
by  the  father  unless  made  for  sufficient  consideration  or 
under  seal.^*  Emancipation  does  not  give  an  infant  enlarged 
capacity  to  contract,^*  even  when  broi^t  about  by  marriage.^* 
In  some  States,  however,  it  is  provided  that  by  decree  of 
court  the  disabiUties  of  an  infant  may  be  ronoved.''  Such 
statutes  go  beyond  mere  emancipation  in  their  effect.  An 
attempt  by  a  parent  to  relieve  himself  from  a  liability  imposed 
by  law  to  support  his  child,  by  emancipatii^  the  child,  is 
contrary  to  public  policy  and  ineffectual." 


BOn  who  married  without  faia  father's 
oonBent  waa  entitled,  to  hia  wages  at 
least  BO  far  as  neoeesary  to  support 
himself  and  his  wife  and  childrrai. 
Probably  a  minor  daughter  would  in 
any  event  be  held  emancipated  by  mai^ 
riage  without  her  parent's  consent. 
See  cases  tupnt,  and  Atwood  v.  Hol- 
oomb,  39  Conn.  270,  274. 

-Inn  Rift,  206  Fed.  406,  408;  At- 
wood V.  Holcomb,  3B  Conn.  270,  274; 
FarreU  d.  Farrell,  3  Houst.  633;  Hol- 
ingsworth  ir.  Swedenborg,  49  Ind.  378, 
19  Am.  Sep.  687;  Robinson  v.  HathB'- 
way,  150  Ind.  679,  60  N.  E.  883;  Mo 
Carthy  v.  Boston  A  Lowell  R.  Co., 
148  Mass.  550,  552,  20  N.  E.  182, 
2  L.  R.  A.  008. 

"  White  V.  Henry,  24  Me.  631. 

"  Godfi«y  e.  Hays,  6  Ala.  501,  41 
Am.  Dec.  53;  Danley  v.  Rector,  10 
Ark.  211,  50  Am.  Dec.  242;  Wilson  v. 
McMillan,  62 Ga.  IS,  35  Am.  Rep.  1 16; 
HoU  c  Hall,  44  N.  H.  293;  Titman's 
Adm'r  v.  Titman,  64  Pa.  480;  tf.  In  re 
Riff,  206  Fed.  406. 

"  Wina  V.  Sprague,  35  Vt.  243. 


"  In  re  RifF,  205  Fed.  406;  Abbott 
p.  Converse,  4  Men,  630. 

"  Wiekham  v.  Torley,  136  Qa.  694, 
71  8.  E.  881,  36  L.  R.  A.  (N.  S.)  57; 
Mason  v.  Wright,  13  Mete.  306;  "IVlw 
p.  GaUop'H  Est.,  68  Mich.  186,  35  N.  W. 
902,  13  Am.  8t.  Rep.  338;  Chapman  c. 
Hughes,  61  Miss.  339;  Genereux  e. 
Sibley,  18  R.  I.  43,  26  Atl.  345;  Peraon 
u.  Chase,  37  Vt.  647,  88  Am.  Dec. 
630. 

"  Bums  V.  Smith,  29  Ind.  App.  181, 
64  N.  E.  94,  94  Am.  St.  Rep.  268;  Mit- 
chell's Succession,  33  La.  Ann.  353; 
Taunton  d.  Plymouth,  16  Mass.  203; 
Commonwealth  b.  Graham,  157  Mass. 
73,  76,  31  N.  E.  706,  16  L.  R.  A.  678. 
But  see  Burr  v.  Wilson,  18  Tex.  367. 

'■  See  Boykin  t>.  CoUins,  140  Ala.  407, 
37  So.  248;  Young  v.  Hiner,  72  Ark. 
299,  79  S.  W.  1062;  Pochelu'a  Eman- 
cipation, 41  La.  Ann.  331,  6  So.  641; 
Marke  v.  McEIroy,  67  Miaa.  546,  7  So. 
408;  lAke  V.  Perry,  95  Mies.  550,  49 
So.  569;  Brown  v.  Wheelock,  75  Te». 
386,  12  S.  W.  111. 

"  Snell  V.  Ham  (Tex.  Qv.  App.),  161 
S.    W.    1077. 
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§  326.  Infants'  contracts  are  now  held  voidable  and  not  void. 

Though  the  early  American  decisions  followed  the  statements 
m  the  Rngliah  decisions  referred  to  in  a  preceding  section  " 
dividing  the  acts  of  infants  into  the  three  classes  of  void, 
voidable  and  binding,"  it  became  clear,  ultimately,  that  it  waa 
a  very  difficult  question  for  a  court  to  tmdertake  to  decide, 
whether  a  given  contract  was  necessarily  prejudicial  to  an  in- 
fant; and  also  that  even  if  a  contract  were  prejudicial,  the 
infant  had  sufficient  protection  in  the  right  given  him  to  avoid 
the  contract  if  it  were  held  not  void  but  merely  voidable.  At 
the  present  day,  therefore,  the  view  generally  maintained  is 
that  an  infant's  contract  or  transfer  is  with  the  sl^t  excep- 
tions hereafter  noted  voidable.™ 


§  227.  Contracts  of  an  Infant  which  have  been  held  void. 

Reference  may  be  made  to  some  of  the  contracts  which 
have  most  frequently  been  held  void  when  made  by  an  infant. 


''S223. 

"Tuckar  b.  Morelftnd,  10  Peters,  68, 
ee,  9  L.  Ed.  34fi;  United  States  s.  Bain- 
bridge,  1  Mason,  71, 82;  Weat  e.  Penny, 
le  Ala.  180,  189;  Green  v.  Wilding,  59 
la.  679, 13  N.  W.  761,  44  Am.  Rep.  696; 
Lawson  e.  Lovejoj,  8  Me.  405,  23  Am. 
Dec.  526;  Robinson  v.  Weeka,  56  Me. 
102;  Fridge  v.  State,  3  G.  A  J.  103,  20 
Am.  Dec.  463;  Levering  u.  Eeighe,  2 
Md.  Ch.  81,  83,  3  ibid.  366,  368;  Cro- 
niae  v.  Clark,  4  Md.  Ch.  403;  Oliver 
t>.  Houdlet,  13  Mass.  237,  239,  7  Am. 
Dec.  134;  Dunton  v.  Brown,  31  Mich. 
182. 

"Bnioe  c.  Warwick,  6  Taunt.  118; 
WiUiama  t>.  Moor,  11  M.  &  W.  256; 
Hyerp.  Hyatt,  3  Cranch  C.  C.  276, 277; 
Weaver  c.  Jones,  24  Ala.  420;  Boieman 
•.  Browning,  31  Ark.  364,  373;  Cole  v. 
Peonoyer,  14  HI.  158;  Wright  v.  Bu- 
chanan, 2S7  m.  468,  123  N.  £.  53;  Fet- 
row  e.  Wiseman,  40  Ind.  148;  Rice  c 
Boyer,  108  Ind.  472,  9  N.  E.  420; 
C^  V.  Geraer,  169  Ky.  633, 185  9.  W. 
122,  L.  R.  A.  1916  E.  682;  Reed  s. 
BatcheUer,  1  Mete.  569;  Manafield 
V.  Ootdon,  144  Mass.  168,   166,   10 


N.  E.  773;  McDonald  tr.  Saigent,  171 
Moss.  402,  51  N.  E.  17;  Holmes  v. 
Rice,  45  Mich.  142,  7  N.  W.  772;  Baker 
i>.  Ketmett,  54  Mo.  82;  Englebert  p. 
TroieU,  40  Neb.  195,  58  N.  W.  862,  42 
Am.  St.  Rep.  665;  Henry  v.  Root,  33 
N.  Y.  626;  Continental  Nat.  Bank  v. 
Strauaa,  137  N.  Y.  148,  152,  32  N.  E. 
1066;  Skinner  v.  Maxwell,  66  N.  C.  45, 
47;  Earner  t>.  Dipple,  31  Oh.  St.  72, 
27  Am.  Rep.  406;  Lemmon  v.  Beemuk, 
45  Oh.  St.  505,  509,  15  N.  E.  476; 
Union  Central  Life  Ins.  Co.  n.  Hilliard, 
63  Oh.  St.  478, 59  N.  B,  230, 53  L.  R.  A. 
462,  81  Am.  St.  Rep.  644;  Cheshire  i>. 
Barrett,  4  McCord,  241,  17  An>.  Deo, 
736;  Cummings  n.  Powell,  8  Tex.  80; 
Mustard  «.  Wohlford'a  Heirs,  16  Gratt. 
329,  76  Am.  Dec.  209.  But  a  few  cases 
of  no  remote  date  still  preserve  the  divi- 
sions of  the  early  law.  Green  v.  Wild- 
ing, 59  la.  679,  13  N.  W.  761,  44  Am. 
Rep.  696;  Robinaon  b.  Weeka,  66  Me. 
102;  Dunton  v.  Brawn,  31  Mich.  182; 
Swafford  c  Ferguson,  3  Lea,  392,  31 
Am.  Rep.  639;  and  see  the  English 
authorities  cited  ir^ra,  {  228. 
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Notably,  it  has  been  asserted  often  and  decided  sometimes, 
that  an  infant's  power  of  attorney  or  agreement  to  make 
anothCT  his  agent  is  void; "  and  especially  a  power  or  warrant 
of  attorney  by  an  infant  for  the  confession  of  judgment  against 
him  has  been  held  void;*'  as  has  any  authority  given  by 
the  infant  to  an  attorney  to  represent  him  in  court.*^  Probabfy 
courts  would  still  hold  an  infant  unable  to  authorize  a  con- 
fession of  judgment  or  to  appoint  an  attorney  for  judicial 
proceedings;  but  there  seems  no  reason  except  die  antiquity 
of  the  rulings  to  that  effect  which  can  support  the  broad 
proposition  that  an  infant's  power  of  attorney  or  ai^>oint- 
ment  of  an  agent  is  void;  and  gaieraUy,  in  recent  cases, 
courts  have  been  disposed  to  treat  ihs  creation  of  an  agency 
by  an  infant,  like  otjier  agreements  made  by  him,  as  merely 
voidable."  A  ratification  by  an  infant  of  an  act  done  on  his 
behalf  but  without  his  authority,  stands  It^cally  on  the 
same  ground  as  an  act  or^inally  authorized  by  an  infant 
principal,  and  has  been  held  binding.**    An  infant's  bill  or 


"Thomiw  0.  Roberta,  10  M.  A.  W. 
778,  781;  Dexter  v.  HaU,  IS  WaU.  9, 
26,  21  L.  Ed.  73;  Flexner  c.  Dickereon, 
72  Ala.  318,  322;  Cole  v.  Petmoyer,  14 
HI.  168;  Trueblood  e.  Trueblood,  8 
Ind.  195,  65  Am.  Dec.  756;  Fetrow  « 
Wuentsn,  40  Ind.  148,  155;  Burns  t 
Smith,  29  Ind.  App.  181,  64  N.  E.  M, 
94  Am.  St.  Rep.  268;  Pyle  p.  Cravens, 
4  litt.  17;  Dana  v.  CoombB,  6  Me.  89, 
90,  l9  Am.  Deo.  194;  Wsinwright  i 
Willunaon,  62  Md.  146;  Annitage  i 
Widoe,  36  Mich.  124,  129;  Bool  v. 
Mix,  17  Wend.  119,  31  Am.  Dec. 
lAwrence'B  Leasee  v.  McArter,  10  Oh. 
38;  Rocks  v:  ComeU,  21  R.  I.  632,  46 
Atl.  552. 

'>  Saunderson  v.  Marr,  1  H.  Black. 
76;  Wood  V.  Heath,  1  Chit.  708,  note; 
Oliver  II.  Woodroffe,  4  M.  &  W.  660; 
Aahlin  ii.  Langton,  4  Moore  &  8.  719; 
Waplea  v.  HastingB,  3  Horr.  403;  Car- 
Dahan  t>.  Allderdice,  4  Harr.  99;  Ben- 
nett v.  Davis,  6  Cow.  393;  Knox  v. 
Flack,  22  Fa.  St.  337. 

•>  See  infra,  {  248. 


»  Hastings  ti.Dollarhide,  24CaI.  195; 
Hardy  if.  Waters,  38  Me.  450;  Towie  v. 
Dresser,  73  Me.  252;  Whitney  v. 
Dutch,  14  Mass.  457,  461,  7  Am.  Dec. 
229;  Stiff  V.  Keith,  143  Moss.  224,  9 
N.  E.  677;  Coursolle  v.  Weyerhauser, 
69  Minn.  328,  72  N.  W.  697;  Ahiworth 
V.  Cordti,  31  Miss.  32;  Patterson  v. 
Lippincott,  47  N.  J.  L.  457, 1  Atl.  506, 
54  Am.  Rep.  178 ;  Cummings  t>.  Fowell, 
8  Tex.  80,  88;  Ferguson  p.  Houston, 
etc.,  Ry.  Co.,  73  Tex.  344, 347,  II S.  W. 
347;  qf.  Aakey  v.  WiUiams,  74  Tex. 
294,  II  S.  W.  1101,  6  L.  R.  A.  176, 
Cases  on  infant  partnership,  see  it^ra, 
i  229,  necessarily  involve  an  assump- 
tion that  an  infant  can  delegate  author- 
ity to  act  for  him.  Most  of  the  cases 
dted  above  do  not  apply  to  formal 
powers  of  attorney,  but  in  CoureoUe 
V.  Weyerhauser,  69  Minn.  328,  72 
N.  W,  697,  HUch  a  power  to  convey  land 
was  held  voidable  only. 

"  Ward  F.  Steamboat  litUe  Red,  8 
Mo.  358;  Alexander  n.  Heriot,  Bailey's 
£k).  223.    The  contrary  suggestdon  in 
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note  was  said  to  be  void  in  some  early  cases.''  But  it  should 
be  observed  that  void  is  often  used  for  voidable,  and  at  the 
present  day  there  seems  no  doubt  that  the  negotiable  paper 
of  an  infant  creates  an  obligation  which,  though  voidable, 
may  be  ratified."*  An  iufant's  contract  of  suretyship  has 
be^i  thought  necessarily  injurious  to  him,  and  consequently 
void;''  but  the  best  recent  authorities  treat  this  like  otiier 
contracts  of  an  infant,  as  voidable  only  and  therefore  capable 
of  ratification  after  the  mfant  attmns  his  majority."  A  bond 
with  a  penalty  was  said  by  Coke  not  to  bind  an  infant  even 
if  given  for  necessaries,*  and  in  other  early  authoriti^  it 
is  held  that  a  bond  with  penalty  is  void;"  and  incapable 
of  ratification.'^  But  there  seems  no  reason  to  support  a 
distinction  between  such  instruments  and  other  contracts 
since  the  penalty  of  a  bond  is  unenforceable  as  such  even 
agfunst  an  adult;  and  at  the  present  time  it  is  not  likely  that 
the  early  authorities  would  be  followed.'* 

An  infant's  submission  of  a  dispute  to  arbitration  was 
ear^  held  to  be  void;  '*  but  it  seems  sufficient  for  the  infant's 


ArmitAge  o.  Widoe,  36  Mioh.  124,  aeema 
incorrect. 

"  WiUiamBDn  o.  Watta,  1  Camp.  552; 
8waaey  v.  VanderheTden's  Adm.,  10 
Johna.  33;  Bouchell  v.  Claiy,  3  Brer. 
191;  M'Minn  v.  Richmond^,  6  Yerg.  9. 

-  Etarris  t>.  Wall,  1  Ex.  122;  In  re 
Hodson,  [19S4I  2  Ch.  421;  Hyer  ». 
Hyatt,  3  Crancb  C.  C.  276;  Morton  e. 
Steward,  5  lU.  App.  533;  Heady  f. 
Boden,  4  Ind.  App.  475,  30  N.  E.  1119; 
Whitney  v.  Dutch,  14  Mass.  457,  462, 
7  Am.  Dec.  229;  Reed  v.  Batchelder,  1 
Met.  559;  Minock  v.  Shortridge,  21 
Mich.  304;  Edgerly  v.  Shaw,  25  N.  H. 
S14,  £7  Am.  Dec.  349;  Everson  c.  Cai^ 
penter,  17  Wend.  419;  Union  Central 
life  Ins.  Co.  c.  Hilliard,  63  Oh.  St. 
478,  69  N.  E.  230,  63  L.  R.  A.  462,  81 
Am.  St.  Rep.  644;  Miseion  Ridge  Co. 
V.  Nixon  (Tenn.),  48  S.  W.  406. 

"  West  ».  Pemiy,  16  Ala.  186;  Hast- 
ing D.  Dallorbide,  24  Cal.  195;  Maples 
t>.  Wightman,  4  Conn.  376;  Robinaoa 


e.  Weeks,  66  Me.  103;  Cronise  v.  Clark, 
4  Md.  Ch.  403;  Chandler  ti.  McEinney, 
6  Mich.  217,  74  Am.  Dec.  686;  Curtin 
t>.  Patton,  II S.  <fc  R. 305,  310;  Wheaton 
V.  East,  5  Yerg.  41, 61, 26  Am.  Dec.  251. 

"  Fetrow  v.  Wiseman,  40  Ind.  148; 
Owen  V.  Long,  112  Mass.  403;  Hamer 
e.  Dipple,  31  Ohio  St.  72,  27  Am.  Hep. 
4B6;  WilUams  o.  Hatriaon,  11  8.  C.412; 
Reed  v.  I^ne,  61  Vt.  481,  17  Atl.  796. 
See  also  Hinely  ».  MargaritE,  3  Fa.  St. 
428. 

"  Co.  IJtt.  172,  a. 

«■  AyliS  V.  Arcbdale,  Cro.  £lis.  920; 
Delavd  V.  Ciare,  Noy,  86;  Fisher  e. 
Mowbray,  S  East,  330. 

"  Baylis  e.  Dineley,  3  M.  &  S.  477. 

"  An  infant's  bond  for  title  with 
penalty  was  held  voidable  only  in 
Weaver  v.  Jones,  24  Ala.  420;  Mustard 
V.  Wohlford'B  Heirs,  16  Gratt.  329,  76 
Am.  Dec.  209. 

■■Rudston  &  Yates  Case,  March, 
111,  114. 
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protection  and  more  in  accordance  with  principle  to  regard 
Urn  agreement  also  as  only  voidable.'* 

§  228.  Transactions  which  cannot  be  avoided  by  an  infant 

A  few  obligations  because  of  public  policy  or  implications 
drawn  from  statutes  are  binding  upon  infants  and  cannot 
be  disaffirmed.  Though  an  infant  may  disaffirm  an  executory 
promise  to  marry,'*  a  marriage  itself  contracted  by  him  is 
binding."  A  contract  of  apprenticeship  in  England  has 
been  held  binding,"  but  in  the  United  States,  aside  from 
statute,  is  voidable  by  him."  A  contract  of  enlistment  in 
tiie  am^  or  navy  may  be  made  by  statute  binding  upon 
an  infant.  The  matter  depends  in  every  case  on  the  ccm- 
struction  of  the  statute  in  question."  The  undertaking  of 
an  infant,  by  bond  or  contract,  to  answer  a  charge  of  bastardy, 
or  to  support  his  bastard  child,  cannot  be  disaffirmed.  *  Nor 
can  an  infant's  recognizance  or  b^  bond  for  his  personal 
appearance  at  court.*  At  common  law  a  husband  became 
liable  for  the  antenuptial  debts  of  his  wife  and  an  infant 
husband  was  liable  for  such  debts  of  his  wife,  without  powar 
of  disaffirmance.'    This  obligation  of  the  infant  husband. 


**  Barnabj  v.  Barnoby,  1  Pick.  221; 
.   Jones  r.  FhcEiiiz  Bank,  8  N.  Y.  228. 

••  Warwick  c.  Bruce,  2  M.  ft  S.  205; 
Hale  p.  Ruthven,  20  L.  T.  (N.  S.)  404; 
Coshead  t>.  MuUi^  3  C.  P.  D.  439; 
Morris  v.  Qraves,  2  Ind.  354;  Hamilton 
v.  Lomax,  20  Barb.  61G;  Hunt  v.  Feake, 
6  Cow.  47S,  15  Am.  Doc.  475;  Rush  v. 
Wick,  31  Oh.  St.  521,  27  Am.  Rep.  623; 
Warwick  t>.  Cooper,  5  Sneed,  SG9; 
Welle  V.  Hardy,  21  Ten.  Civ.  App.  454, 
51 S.  W.  603;  Pool  v.  Pratt,  1  Chip.  262. 

"See  cases  in  preceding  Dot«,  also 
Taylor  v.  Johnston,  19  Ch.  D.  603, 608. 
Local  statutes  generally  fix  an  age  be- 
low which  an  infant  cannot  contraot 
marriage,  and  provision  is  often  made 
tequiiing  the  consent  of  a  parent  or 
guardian, 

"  Rex  t>.  Kndringham,  6  T.  R.  557; 
Leslie  D.  Fitspatriek,  3  Q.  B.  D.  229; 
and  any  reasonable  contract  of  employ- 
ment is  held  binding  also,  if  on  the 


whole  beneficial  to  the  infant.  De- 
Franceeoo  «.  Bamum,  45  Gh.  D.  430; 
Clemeata  v.  Ixindon,  etc.,  Ry.  Co., 
11894]  2  Q.  B.  482. 

•■  Clark  D.  Goddard,  39  Ala.  164,  84 
Am.  Dec.  777;  Harney  o.  Owen,  4 
Btackf.337,30Am.Dec.662.  See  also 
Kerwin  v.  Myers,  71  Ind.  3S9. 

"  See  the  discusion  in  Re  Morrissey, 
137  U.  8.  157,  34  L.  Ed.  944,  11  S.  a. 
67. 

I  Gavin  o.  Burton,  8  Ind.  69;  Stowers 
V.  HoUis,  83  Ky.  5H;  McCaU  v.  Pai^ 
ker,  13  Mete.  372,  46  Am.  Deo.  735; 
Bordentown  v.  Wallace.  50  N.  J.  L. 
13,  11  AU.  267;  People  v.  Moorco,  4 
Denio,  518,  47  Am.  Deo.  272. 

*  SUte  V.  Weatherwax,  12  Kans.  463; 
Fagin  v.  Gog^n,  12  R.  I.  39S;  Atto> 
ney  General  c.  Baker,  G  Rich.  Eq.  521; 
Commonwealth  tr.  Semmes,  38  Va.  665. 

■  Nicholson  V.  Wilbom,  13  Ga.  467; 
Butler  V.  Breck,  7  Mete.  164,  30  Am. 
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however,  was  impoeed  upon  him  by  law,  not  by  his  own 
contract.  Such  obligations  must  be  performed,  and  it  may 
be  added  that  in  any  case  where  an  infant  merely  carries 
out  an  obligation  which  the  law  would  compel  him  to  fulfil 
he  cannot  avoid  the  act.*  In  England  it  has  been  laid  dbwn 
broadly  that  a  contract  which  is  not  within  the  terms  of  the 
Infant's  Relief  Act  is  binding  if  on  the  whole  for  the  benefit 
of  the  infant,  though  it  contains  some  disadvantageous  terms;  ^ 
but  it  seems  that  no  such  graieral  rule  obtains  in  the  United 
States.  The  niunerous  unqualified  statements  as  to  infants' 
contracts  being  voidable  axe  opposed  to  it; '  and  it  is  specifi- 
cally held  in  numerous  cases  that  an  infant  may  avoid  a  con- 
tract of  employment  and  recover  on  a  guantom  merwU  the 
value  of  the  services  he  has  rendered.'   It  is  also  to  be  observed 


Dec.  76S;  Roach  o.  Quick,  9  Wend.  238; 
GruBom  c  Beidleman,  35  Okla.  343, 
139  Pao.  853,  856;  Cole  v.  Seeley,  25 
Vt.  220,  00  Am.  Dec.  258,  Somewhat 
aimjlariy  an  infant  widow  waa  held 
bound  to  pay  the  funend  expenses  of 
ber  husband  in  Chappie  o.  Cooper,  13 
M.  &  W.  262. 

*  Hiub  a  oonveyance  made  by  an  in- 
fant to  one  \o  whom  the  infant  was 
bound  as  a  constructive  trustee,  can- 
not be  avoided.  Zouch  s.  Parsons,  3 
Burr.  1794;  Elliott  v.  Horn,  10  Ala. 
348,  44  Am.  Dee.  4SS;  Nordholt  v. 
Nordhoh,  87  Cal.  552,  28  Fac.  609,  22 
Am.  St.  R«p.  288;  Starr  v.  Wright,  20 
Oh.  St.  97.  See  also  Tucker  ir.  Mor&- 
land,  10  Peters,  58,  9  L.  Ed.  345; 
Hlawaty  b.  Zeock,  253  Pa.  311,  98  AU. 
667;  Clary  v.  Spain,  119  Va.  68,  89 
8.  E.  130;  TrUer  t>.  Jarvia,  23  W.  Va. 
100. 

*  Hiia  was  so  ruled  in  Clements  tr. 
London,  etc.,  I^.  Co.,  11894]  2  Q.  B. 
482  (citii^  earlier  authorities],  where 
an  infant  employee's  agreement  to 
accept  the  benefits  of  an  insurance  fund 
in  lieu  of  his  common^w  rights  in  case 
of  accident  was  held  binding  upon  him. 
It  makes  little  difference  whether  it  is 
said,  as  it  wns  by  some  of  the  court, 


that  such  a  oontract  binds  the  infant, 
or  whether  it  is  said  as  by  Kay,  L.  3., 
that  the  court  might  say  that  the 
oontract  was  (or  the  benefit  of  the  in- 
fant, and  elect  for  him,  while  he  is  an 
infant,  to  confirm  it. 

<  See  supra,  \  224;  but  aee  Young 
V.  Sterling  Leather  Works,  91  N.  J.  L. 
289,  102  Atl.  396. 

'  Ray  V.  Haines,  62  111.  485;  Van  Pelt 
p.  Corwine,  6  Ind.  363;  Meredith  v. 
Crawford,  34  Ind.  309;  Derooher  v. 
Continental  Mills,  68  Me.  217,  4  Am. 
Rep.  286;  GaSney  c.  Hayden,  110 
Mass.  137,  14  Am.  Rep.  580;  Dube  c. 
Beaudry,  150  Mass.  443,  23  N.  E.  222, 
e  L.  R.  A.  146;  Lowe  v.  ^nklear,  27 
Mo.  308;  Lufkin  v.  Mayall,  26  N.  H. 
82;  Medbury  v.  Watroua,  7  Hill,  IIO; 
Ramsdell  v.  Coombs  Aeroplane  Co., 
161  N.  Y.  S.  360;  Dearden  v.  Adams, 
19  R.  I.  217,  36  AU.  3;  Nashville  A 
C.  R.  Co.  V.  EUiott,  1  Cold.  611;  Hone 
V.  Lincoln,  26  Vt.  206.  The  plaintiff 
should  recover  only  the  benefit  which 
his  services  have  conferred  upon  the 
defendant,  but  no  deduction  should  be 
made  (as  was  permitted  in  some  of 
these  cases)  of  damages  due  to  the 
plaintiff's  failure  to  fulfil  bis  contract. 
To  make  such  a  deduction  is  in  effect 
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that  Ei^land  and  juriBdictiona  in  the  United  States  which 
deny  the  right  to  an  infant  to  disaffinn  any  executed  trans- 
action without  restoring  the  consideration  received,  necessarily 
make  such  a  transaction  binding  upon  the  infant  if  it  is  or 
becomes  impossible  to  put  the  other  party  to  the  contract  in 
statu  quo.^  The  obligation  of  an  infant  for  necessaries  furnished 
him  does  not  properiy  depend  on  contract  and  is  subsequently 
considered.'  In  a  jurisdiction  where  contracts  for  the  benefit 
of  a  third  person  give  him  a  right  of  action  upon  it,  an  infant 
beneficiary  cannot  rescind  the  contract  and  claim  what  was 
paid  as  consideration  for  the  promise  for  his  benefit." 

§  229.  An  infant's  contract  of  partnership. 

As  between  himself  and  his  co-partners,  an  infant's  contract 
of  partnership  is,  like  all  his  other  contracts,  voidable.  He 
may  disaffirm  l^e  contract  without  beu^  liable  for  damages," 
and  such  disaffirmance  may  be  made  during  infancy."  The 
adult  partner  on  the  other  hand  cannot  withdraw,  and  while 
the  partna^p  continues  the  infant  partner  has  the  same 
powers  and  rights  as  any  partner."  So  far  as  his  own  personal 
liability  is  concerned,  an  infant  may  also  avoid  putnership 
obligations  to  creditors  and  other  persons  who  have  con- 
tracted with  the  firm;  "  but  the  capital  actually  contributed 
to  the  firm  business  by  the  infant  partner  is  so  far  dedicated 
to  the  business  of  the  partnership  that  it  cannot  be  with- 
drawn until  the  claims  of  firm  creditors  are  satisfied;  "'  and 

holding  the  infant  liable  on  his  contract  "  Adams  n.  Beall,  67  Md.  53,  8  Atl. 

while  nominally  permitting  him  to  re-  664,  1  Am.  St.  Rep.  379.    The  deci- 

sdndit.  BtonofDunton  D.Brown,  31  Mich.  182, 

*  See  it^ra,  J  238.  is  to  the  contrary,  but  oannot  be  aup- 

■See  ir^ro,  {240.  ported. 

■■  Stettheimer  c.  Wood,  Harmon  &c.  "  Latrobe  v.  Dietrich,  1 14  Md.  8, 

Co.,  167  N.  Y.  8. 1059.  78  Atl.  983. 

11  Goode  V.  HaniBOn,  5  Barn.  &  Aid.  ■'  First  Nat.  Bank  t>.  Casey,  158  la. 

147;  Couldin  V.  Ogbom,  7  Ind.  553;  349,  138  N.  W.  897;  Mason  v.  Wr«ht, 

Adams  c.  Beall,  67  Md.53,  8  AU.  664,  13Metc.306;Fol(lsi>.  Allardt,35Minn. 

1  Am.  St.  Rep.  379;  I^trobe  v.  Diet-  488, 29  N.  W.  201 ;  Kerr  v.  Bell,  44  Mo. 

rich,  114  Md.  8,  78  Atl.  983;  Dunton  e.  120. 

Brown,  31  Mich.  182;  Osbum  v.  Fair,  "Shirk  v.  Shulti,  113  Ind.  571,  Ifi 

42  Mich.  134,  3  N.  W.  299;  Betts  v.  N.  E.    12;    Bush    v.  Linthicum,    59 

Carroll,  6  Mo.  App.  518;  Penne.  White-  Md.  344;  Yates  v.  Lyon,  61  N.  Y. 

head,  17  Gratt.  503,  94  Am.  Der.  478.  344. 
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a  fortiori  if  a  finn  transaction  has  been  executed  by  the  pay- 
ment of  finn  mon^  the  infant  cannot  reclaim  the  money 
or  any  part  of  it."  Even  against  his  co-partners  the  infant 
cannot  claim  that  partnership  Uabilities  shall  be  satisfied 
from  ihe^  share  of  the  firm  capital,  leaving  his  intact.'^  These 
limitations  on  the  privil^e  of  an  infant  partner  can  only 
be  ei^laiited  on  the  theory  that  the  contract  of  partnership 
creates  a  status,  so  far  as  the  capital  actually  embarked  in 
the  business  is  concerned,  from  which  tiie  infant  cannot 


§  aso.  Statutory  changes  in  the  common-bw  liabOi^  of 
faifants. 

In  England  it  was  enacted  in  1874  "  that  all  contracts 
of  infants  for  the  repaymait  of  money  lent  or  for  goods  supplied 
other  than  necessaries,  and  all  accounts  stated  with  infants 
should  be  absolutely  void.  A  few  of  the  United  States  have 
passed  statutes  upon  the  subject,  but  generally  the  liability 
of  the  parties  is  that  which  is  fixed  by  the  common  law. 

§  281.  Voidable  means  valid  until  avoided. 

Most  of  the  disputed  questions  in  the  law  of  infancy  turn 
upon  the  l^al  meaning  of  t^e  word  "voidable"  as  applied 
to  an  infant's  acts.  The  natural  meaning  of  the  word  imports 
a  valid  act  which  may  be  avoided,  rather  than  an  invalid 
act  which  may  be  confirmed,  and  the  weight  of  authority 
as  well  as  reason  point  in  the  same  direction.  Moreover, 
so  far  as  executed  transfers  of  property  are  concerned  the 
authority  of  the  decisions  clearly  supports  this  yiew. 

Thus  the  deed  of  an  infant  it  is  universaUy  agreed  transfers 
a  title  though  tiie  title  is  voidable."    So  the  indorsement 

"lAtrobee.  Ketrich,  114  Md.  8,  78  Irvine  d.  Irvine,  0  WftU.  617,  627,  19 

AtL  983.  L.  Ed.  800;  Manning  v.  Johnson,  20 

"Mohy  V.  Brine,  120  Mua.  324;  Ala.446,  62Am.  Dec.  732;  Beaucbainp 

Paget'.  Morae,  128  Man.  M.    See  also  p.  Bertig,  90Aik.  351,  1I9S.  W.  75,  23 

Conaiy  ■>.  Sawyer,  92  Me.  463,  43  Ad.  L.  R.  A.  (N.  8.)  659;  Hoatinga  o.  Dol- 

27,  69  Am.  St.  Rep.  524.  lorhide,  24  Cal.  105  (otherwise  by  stat- 

"Infanta'   Belid  Act,  37  and  38  ut«  if  the  minor  was  under  eighteen, 

Vict.,  e.  S2,  i  1.  Hakes  Inv.  Go.  v.  I^yons,  166  Cal.  557, 

"Zouch  e.  Paraona,  3  Burr.  1704;  137  Pac.  911);  Klinev.  Beebe,6Conn. 
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of  negotiable  paper  by  an  infant  payee  or  indorsee  transfers 
title;  and,  therefore,  the  infancy  of  the  indorser  is  no  defence 
to  an  action  by  the  holder  against  the  maker.*'  As  to  executory 
contracte,  a  distinction  sometimes  has  been  taken,  and  ihe 
doetrme  laid  down  that  euch  bargains  are  wholly  invalid  until 
confirmed.^'  This  distinction  has  been  severely  criticised,'* 
and  must  be  regarded  as  unfounded.  Probably  the  courts 
which  first  adopted  it  meant  little  more  than  this:  An  executed 
sale  transfers  title  and  a  transfer  of  title  is  an  important 
thing  even  though  it  may  be  avoided;  on  the  other  hand  an 
executory  craitract  is  only  important  if  it  is  untimately  per- 
formed or  createa  a  liability  for  nonperformance.  Now  inasmuch 
as  the  performance  of  the  contract  by  the  infant  or  his  liability 
for  nonperformance  are  wholly  dependent  upon  his  own  choice 
until  and  unless  he  ratifies  the  contract  after  comii^  of  agfi, 
it  se^ns  accurate  to  say  that  there  is  until  then  no  contract. 
But  though  the  distinction  is  doubtless  fine  between  no  con- 
tract and  a  contract  which  the  promisor  may  perform  or  not 
at  his  pleasure,  it  is  of  legal  importance.  In  the  case  of  a 
note  or  formal  document  this  is  obvious.  If  the  note  has 
no  validity  until  confirmed  it  is  hard  to  explain  how  it  can 
Cow.  179;  Jobnaon  v.  Packer,  1  Nott  & 
McC.  1. 

"  Gt^  0.  Cooper,  3  Doug.  65;  Jones 
If.  Duch,  4  Price,  300;  T^lor  ».  Cro- 
ker,  4  Eap.  187;  Fraiier  v.  Massey,  14 
Ind.  382;  Nigbtingaie  v.  Witbington, 
15  Mbbs.  272,  8  Am.  Dee.  101;  Dulty 
D.  Brownfield,  1  Pa.  St.  W7;  Hardy  d. 
Waters,  38  Me.  450;  Neg.  lost.  Law, 
Sec.  22  {infra,  i  1145).  See  alao  Hast- 
ings V.  Dollarhide,  24  Cal.  195;  Gamer 
p.  Cook,  30  Ind.  331 ;  Murray  D.  Thomp- 
son, 136  Tenn.  118,  188  S.  W.  578. 

"  Morton  v.  Steward,  6  111.  App. 
633,  535;  Minock  v.  Shortridge,  21 
Mich.  304,  315;  Edmunds  e.  Mister, 
68  Miss.  766;  Edgerly  v.  Shaw,  25 
N.  H.  514,  516,  57  Am.  Dec.  349; 
State  V.  Plaisfed,  43  N.  H,  413.  But 
see  GillenwaterB  v.  Campbell,  142  Ind. 
629,  534,  41  N.  E.  1041. 

"  See  the  able  note  in  18  Am.  St. 
Rep.  573,  679. 


p.  Wilding,  59  Jowa,  679, 13  N.  W.  761, 
44  Am.  R«p.  696;  Vallandingham  e. 
Johnaon,  85  Ky.  288,  3  S.  W.  173; 
Davis  V.  Dudley,  70  Me.  236,  35  Am. 
Rep.  318,  319;  Ridgeley  v.  Crandall,  4 
Md.  435;  Kendall  v.  I^wrence,  22 
Pick.  540;  Allen  v.  Poole,  54  Miss.  323, 
330;  Ferguaon  v.  BeU's  Adm'r,  17  Mo. 
347,  351;  Farrish  e.  Treadway,  267 
Mo.  91,  183  S.  W.  580;  GiUet  v.  SUn- 
ley,  1  Hill,  121;  Lessee  of  Drake  v. 
Ramaay,  5  Oh.  •251,  253;  Ihley  v. 
Padgett,  27  8.  C.  300,  3  S.  E.  468; 
Scott  V.  Buchanan,  11  Humph.  468; 
Cumminga  v.  Powell,  S  Tex.  SO;  Birch 
V.  Linton,  78  Va.  5S4, 49  Am.  R^.  381; 
Gillespie  v.  Bailey,  12  W.  Va.  70,  29 
Am.  Rep.  445. 

So  a  transfer  of  peisonal  property  is 
valid  until  avoided.   Roof  v.  Staiford,  7 


(ibvGoOt^lc 


S232  CAPACITT  OF  PABTIES,  INFANTS  451 

be  negotiated,  and  siniilarly  a  covenant  if  it  has  any  validity 
as  such,  must  derive  it  from  the  sealing  and  delivery  when 
it  was  made,  not  from  a  subsequent  parol  ratification.  An 
agent's  covenant  on  behalf  of  his  principal  can  neither  be 
authorized  nor  ratified  exc^t  by  a  sealed  instrument,**'  and 
if  an  infant's  covenant  had  no  validity  until  ratifi^,  that 
ratification  also  would  have  to  be  made  under  seal.  But 
parol  ratification  may  deprive  the  infant  of  a  right  to  avoid 
his  deed.*'  Even  in  the  case  of  simple  contracts,  though 
the  matter  is  less  obvious  the  same  principle  holds.  If  an 
infant's  executory  promise  amounts  to  nothing  until  ratified 
it  is  impossible  to  see  how  it  can  be  eonsideratioQ  for  the 
counter-promise  of  an  adult,  but  that  it  is  bo,  was  early  and 
conclusively  settled."  Again,  the  defence  to  an  infant's  prom- 
ise can  be  taken  advantage  of  only  by  special  plea.*'  If 
that  promise  were  wholly  without  validity  this  practice  is  not 
defensible.  For  other  reasons,  as  will  be  seen  from  what  follows, 
it  is  important  to  make  the  distinction  in  question. 

§  232.  ^ant*s  privflege  is  personaL 

The  right  to  avoid  his  contracts  and  conveyances  is  given 
an  infant  for  his  protection,  and  should  not  be  stretched  beyond 
what  his  needs  require.  Therefore,  the  right  is  confined  to 
the  infant  himself  or  his  legal  representative. *•  Creditors,*' 
trustees  or  assignees  in  bankruptcy,**  as^gnees  by  purchase,** 

«■  See  infm,  {  275.  *  Tnirtefa  e.  Andereon,  63  Ind.  367; 

» Irvine  v.  Irvine,  0  WaU.  617,  19  Molmee  s.  Rice,  45  Mich.  142,  7  N.  W. 

L.  Ed.  800;  Damron  v.  Ratliff,  123  772;  Monaglmn   v.   Agricultural  Ins. 

Ky.  758,  97  8.  W.  401;  IGnard  v.  Proo-  Co.,  63  Mich.  238,  18  N.  W.  797;  Har- 

tor,68S.C.279,47S.E.390;D»mugh  vey  v.  Brigga,  6S  Mis.  60,  8  So.  274, 

p.  Blackford,  84  Va.  fi09,  S  B.  E.  642.  10  L.  R.  A.  62;  Shaffer  v.  Detie,  191 

Though  the  foregoing  decisions  k-  Mo.  377,  90S.  W.  131;  Bordentown  e. 

late  to  conveyancee  not  to  executory  Wallace,  60  N.  J.  L.  13,  11  Atl.  267; 

covenants,  it  is  a  fur  inference  from  Beardsley  v.  Hotchkiss,  96  N.  Y.  201, 

tiiem  that  parol  ratification  of  an  exeo-  and  caaee  cited  in  the  followii^  notes, 

utoiy  covenant  would   be  effectual.  "  Kingman  o.  Perkins,  105  Ma«a. 

See  alK>  AshfieM  r.  Asbfidd,  W.  Jones,  111 ;  Yates  «.  Lyon,  61  N.  Y.  344. 

157.  "  Mansfield  v.  Gordon,  144  Mass. 

"  See  tupra,  $  106.  168,  10  N.  E.  773;  Sayles  v.  Christie, 

■•2   Chitty,    Pleading    (letlt  Am.  187  lU.  420,  438,  58  N.  E.  480. 

Ed.  405.  oRUey  e.  Dilltm,  148  Ala.  283,  41 
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sureties,**  or  persons  collaterally  interested  in  the  existence 
of  the  contract  or  conveyance,^'  are  not  included  in  this 
designation;  but  heirs,*'  or  executors  or  administrators  '*"  are, 
and  probably  guardians  also."  It  was  said  in  an  early  book  '* 
that  the  deed  of  an  infant  is  voidable  not  only  by  himself 
or  his  heirs,  but  "by  those  who  have  his  estate  "  but  at  the 
pres«it  day  it  is  clear  that  mere  privity  of  estate  will  not 
suffice  for  an  avoidance  of  an  infant's  act.**  The  other  party 
to  a  contract  cannot  avoid  it  on  the  grotmd  that  ihe  infant's 
promise  or  conveyance  is  voidable;  **  but  after  an  infant 
has  exercised  his  right  of  avoidance,  any  one  may  thereafter 
ass^  the  nullity  of  the  transaction.*^ 


§  23S.  Whether  the  privilege  may  be  exercised  against  a 
subsequent  purchaser  in  good  faith. 
Though  a  transaction  with  an  infant  is  merely  voidable, 
it  is  unlike  contracts  voidable  for  fraud  or  other  equitable 
grotmd  in  this  respect;  even  a  bona  fide  purchaser  for  value 
of  property  formerly  belonging  to  an  infant,  without  notice 
that  the  seller  acquired  title  directly  or  indirectly  from  an 
infant,  cannot  retain  the  property-  if  the  infant  elects  to  rescind 
his  transfer  of  title,"  and  a  purchaser  for  value  of  even  an 


■>  Hmbcs-  v.  SUiaer,  5  Watts  ft  S.  476. 

"Ee&ne  t>.  Boycott,  2  H.  61,  511; 
Nightingale  v.  Withington,  16  Maaa. 
272,  8  Am.  Dec.  101. 

>>  niinoiH  I^nd  ft  Loan  Co.  v.  Bon- 
ner, 76  ni.  315;  Gillenwatere  v.  Camp- 
beU,  142  Ind.  529,  41  N.  E.  1041;  Eu^ 
vey  v.  Brig^,  68  Miiw.  60,  8  So.  274,  10 
L.  R.  A.  62;  O'Rourka  v.  Hail,  38  N.  Y. 
App.  Div.  534,  66  N.  Y.  S.  471;  Wal- 
ton V.  Gunes,  94  Tenn.  420,  29  8.  W. 
46S;  Veal  v.  Fortson,  57  Tex.  482; 
Blake  v.  Hollandswortli,  71  W.  Va. 
387,  76  S.  E.  814,  43  L.  R.  A.  (N.  S.) 
714. 

Hojefford  V.  Ringgold,  6  Ala.  544; 
Shropshire  c  Bums,  46  Ala.  108;  Par- 
sons e.  Hill,  8  Mo.  135;  Tillinghaat  tr. 
Holbtook,  7  R.  1.  230. 

**  Chandler  t>.  Simmons,  97  Maes. 
SOS,  93  Am.  Dec.  117.     In  Hughes  u. 


Murphy,  5  Ga.  App.  328,  63  S.  E.  231, 
a  guardian  was  held  entitled  to  set 
aside  an  infant's  sale  thou^  the  infant 
objected.  Cf.  Irvine's  Hoiis  v.  Crock- 
ett, 4  Bibb,  437;  Olivra  i>.  Houdlet,  13 
Mass.  237,  7  Am.  Dec.  134. 

"Perkins"    Profitable    Book,    (12. 

"  Whittingham's  Case,  8  Coke,  42 
b,  43  a;  Levering  v.  Heighe,  2  Md.  Ch. 
81;  Austin  d.  Trustees  of  the  Charks- 
town  Female  Seminary,  8  Mete.  106, 
41  Am.  Dec.  497;  Singer  Mnfg.  Co.  v. 
I^mb,  81  Mo.  221.  See  also  Riley 
«.  Dillon,  148  Ala.  283,  41  So.  768. 

**  See  tapra,  )  105.  Specific  perform- 
ance, however,  will  not  be  granted 
at  suit  of  the  infant.    See  infra,  {  1438. 

"GrisBom  t>.  Beidleman,  35  Okl. 
343,  120  Pac.  853.  See  also  Baker  v. 
Kennett,  64  Mo.  82. 

"  So  held  in  regard  to  sales  of  goods 
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infaot's  n^otiable  note  will  be  defeated  by  a  plea  of  infancy," 
mnce  the  personal  privil^e  of  the  infant  is  a  I^al  right,  which 
can  be  exercised  against  any  one.**  This  rule  has,  however, 
been  changed  in  the  Unifonn  Sales  Act/^  which  makes  no  ex- 
ception in  favor  of  infante  to  the  rule  that  a  bona  fide  purchaser 
for  value  from  one  who  has  a  voidable  title  acquires  a  good 
title.  No  statutory  change,  however,  has  been  made  in  the 
rule  that  an  infant  may  avoid  his  obli^tioo  on  a  negotiable 
instrument  in  tiie  hands  of  a  holder  m  due  course. 

§  234.  How  disaffinnance  may  be  made. 

Any  act  which  clearly  shows  an  intent  to  disaffirm  a  con- 
tract or  sale  is  sufficient  for  the  purpose.  Thus  a  notice  by 
the  infant  of  his  purp(»e  to  disaffinn/^  a  resale  of  goods,*' 
a  second  conveyance  of  land  previously  sold  or  conveyed 
by  him,"  or  even  a  tender  to  anotiier  of  goods  previously 


in  HiU  0.  Anderson,  13  Mies.  216; 
Downing  v.  Stone,  47  Mo.  App.  144. 
Kmilarly  in  the  ease  of  real  estate. 
HaiTod  t).  Myers,  21  Ark.  592,  76  Am. 
Dec  409;  Barker  o.  Fimtal,  103  Ark. 
31%  147  S.  W.  45;  Buchanan  t>.  Hub- 
bard, 96  Ind.  1;  Jenkins  o.  Jenkins, 
12  lows,  195,  200;  Brantley  p.  Wolf, 
60  MiflH.  420;  Oneida  County  Sav. 
Bank  e.  Saundera,  179  N.  Y.  App.  D. 
282,  166  N.  Y.  S.  2S0;  Jackson  n. 
Beaid,  162  N.  C.  105,  78  S.  E.  6; 
Conn  V.  BoutweU,  101  Miss.  363,  68 
So.  106;  McMorriB  v.  Webb,  17  S.  C. 
658,  43  Am.  It«p.  629. 

» Howard  n.  Simpkins,  70  Ga.  322; 
Uun^  p.  ThompBon,  136  Tenn.  118, 
188  8.  W.  578,  L.  R.  A.  1917  B,  1172. 

•TTiis  principle  was  carried  eo  far 
in  Gage  ti.  Mencxer  (Tex.  Civ.  App.), 
144  S.  W.  717,  as  to  allow  an  infant 
bi^er  to  recOTK  the  money  paid  by 
him  to  the  sdler,  from  a  bank  to  which 
the  aeUet  had  tranef  erred  it  in  payment 
of  ft  debt. 

«  Sec.  24.  See  WUtiston  on  Sales, 
i  348.  "nie  jurisdictions  which  have 
otscted  this  statute  aie  «iumtt»ted 
Wra,  i  606. 


"Long  V.  Williams,  74  Ind.  115; 
Roberta  v.  Wiggin,  1  N.  H.  73,  76,  8 
Am.  Dec.  38;  Danziger  i>.  Iron  Clad 
Realty  Co.,  80  N.  Y.  Miac.  510,  141 
N.  Y.  S.  593. 

« State  V.  Plaisted,  43  N.  H.  413; 
Chapin  v.  Shafer,  49  N.  Y.  407;  State 
V.  Howard,  88  N.  0.  650.  These  were 
cases  where  an  infant  sold  personal 
property  which  he  had  previously 
mortiiaged. 

"Froflt  V.  Wolvestan,  1  Stra.  94; 
Tucker  f.  Moreland,  10  Pet.  68,  9 
L.  Ed.  345;  Beauchamp  v.  Bertig,  90 
Ark.  351,  119  8.  W.  75,  23  L.  R.  A. 
(N.  S.)  659;  Hastings  v.  Dollarhide,  24 
Gal.  195;  Harris  v.  Cannon,  6  Ga.  382; 
Losey  v.  Bond,  94  Ind.  67,  70;  Valland- 
ingham  v.  Johnson,  86  Ky.  288,  3  8,  W. 
173;  Corbett  v.  Spencer,  63  Mich.  731, 
30  N.  W.  385;  Norcrum  n.  Sheahan,  21 
Mo.  25,  64  Am.  Dec.  214;  Dawson  v. 
Helmea,  30  Minn.  107,  14  N.  W.  462; 
Jackson  v.  Burchin,  14  Johns.  123; 
Cresinger  c  Welch's  Leasee,  15  Ohio, 
156,  45  Am.  Deo.  566;  Tolar  v.  Marion 
County  Lumber  Co.,  93  S.  Car.  274, 
75  S.  E.  545.  But  in  order  to  have  this 
effect,  the  second  conveyance  must  be 
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sold  by  him,''  or  a  plea  of  infancy  in  an  action  upon  the 
infant's  obligation,*  is  sufficient.  An  action  to  recover  goods 
transferred  is,  however,  probably  insufficient  without  previous 
demand  or  other  indication  of  disaffirmance,^  thou^  a  sale 
voidable  for  fraud  may  be  thus  avoided.*  That  case  may  be 
distinguished  on  the  groimd  that  the  fraud  is  itself  a  wrong, 
and  if  a  remedy  is  practically  convenient  and  gives  effectual 
relief,  a  wrongdoer  should  not  be  heard  to  complain.  If  ihe 
infant  is  himself  sued  on  his  contract,  a  plea  of  infant^  is 
a  sufficient  disaffirmance."  There  are  some  expressions  in  the 
old  books  to  the  effect  that  an  act  of  disaffirmance  must  be  of 
as  high  and  solemn  a  nature  as  the  act  disaffirmed  "'—a,  doctrine 
particularly  appropriate  to  feoffments  and  deeds,  but  this  is  not 


inconsiBtent  with  the  fiist.  Therefore, 
ft  Buboequent  mortg&ge  doM  not  neosB- 
sarily  avoid  a  prior  one,  McGan  v. 
Marshall,  7  Humph.  121;  and  a  quit- 
claim deed  of  an  estate  does  not  avoid 
a  prior  mortgage.  Singer  Mfg.  Co.  v. 
Lamb,  81  Mo.  221.  Bee  also  Tol&r  v, 
Marion  County  Lumber  Co.,  93  S,  C, 
274,  7S  S.  E.  545.  Though  a  varr&nty 
deed  would  do  so.  Dixon  u.  Merritt, 
21  Minn.  1S6;  Allen  v.  Foole,  54  Miss. 
323. 

"Hoyt  ».  mUdneon,  67  Vt.  404. 

"Sparr  t>.  Florida  Southern  Ry.,  25 
Fla.  185,  6  So.  60;  Strain  e.  Wright,  7 
Ga.  668;  Schrock  n.  Crawl,  S3  Ind. 
243  ;'Freeman  t>.  Nichols,  138  Mass  3 13, 
314. 

'  It  is  the  prevuling  though  not 
uniform  rule  in  r^ard  to  real  estate 
conveyed  ][^  an  infant  that  he  may 
bring  ejectment  or  other  proceeding 
to  regain  possession  without  previous 
demand.  18  Am.  St.  Rep.  667,  668; 
Smith  V.  Ryan,  191  N.  Y.  452, 84  N.  E. 
402,  19  L.  R.  A.  (N.  8.)  461.  So  in 
Stack  V.  Cavanaugh,  67  N.  H.  149, 156, 
30  Atl.  350,  an  action  for  the  recovery 
of  money,  the  acUon  was  held  main' 
tainable  without  previous  demand. 
And  an  infant  was  idlowed  to  disaffirm 
a  release  given  1^  him   by  merdy 


an  action  on  the  claim  re- 
leased in  St.  Louis,  etc.,  Ry.  v.  Higgins, 
44  Ark.  293.  But  in  Betts  ir.  Carroll, 
e  Mo.  App.  518,  it  was  hdd  that  re- 
plevin of  personal  property  would  not 
lie  unless  there  had  been  some  act  of 
disaffirmance  before  the  action.  This 
decision  is  questioned  in  18  Am.  St. 
Rep.  668,  but  as  to  actions  sounding 
in  tort  it  seems  sound  on  principle  and 
reasonable  from  a  practical  standpoint. 
An  action  of  tort  should  not  lie  until  a 
tart  has  been  committed;  and  untjl 
the  disaffirmance  by  the  infant  reten- 
tion of  the  property  is  not  wrongful. 
It  is  anomalous  if  brin^g  the  ac^on 
itaelf  gives  rise  to  the  cause  of  action, 
or  an  essential  clement  of  it.  Nor 
should  the  fiction  of  relation  be  pressed 
so  far  as  to  enable  the  infant  to  make 
the  defendant  a  tort-feesor  in  the  past. 
See  Drude  v.  Curtis,  183  Mass.  317, 
67  N.  E.  317,  62  L.  R.  A.  766. 

•  See  ijifra,  {  1525. 

"Schrock  B.  Growl,  83  Ind.  243; 
fVaonan  o.  Nii^ols,  138  Mass.  313, 
314;  Yeagfx  k.  Knight,  60  Miaa. 
730. 

**8ee  also  Tucker  v.  Moreland,  10 
Pet.  58,  9  L.  Ed.  345;  Irvine  ir.  Irvine, 
9  WaU.  617,  19  L.  Ed.  800; 
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the  modem  law.    An  act  of  disaffirmance  requires  no  special 
fono.*' 


§  SSS.  When  the  prirflege  may  be  exercised. 

It  was  early  settled  that  an  infant's  conveyance  of  realty 
can  be  avoided  only  after  he  has  attained  his  majority,  though 
it  has  been  said  that  he  may  enter  during  his  minority  and 
receive  the  rents  and  profits." 

Contracts  relatii^  to  personal  property,  however,  it  is 
wdl  settled  may  be  avoided  by  him  dimng  his  minority. 
Thus  in  a  sale  or  a  contract  to  sell,  an  infant  seller  '*  or  buyer,^^ 
may  repudiate  his  agreement  while  still  an  infant.  The 
transitory  nature  of  personal  property  makes  this  rule  essential 
to  his  protection.  And  the  rule  is  the  same  as  to  all  other 
contracts  which  do  not  relate  to  real  estate."     Avoidance 


•■  FluUipfli>.  Gieen,  5  T.  B.  Mod.  344; 
HayDM  V.  Bennett,  53  Mich.  15,  IS 
N.  W.  530;  Alien  v.  Poole,  64  Miss,  323; 
Singer  Mfg.  Co.  ir.  I^mb,  81  Mo.  221, 
226;  White  v.  Flora,   2  Overt.  428. 

"  Zoueh  V.  PataoDB,  8  Bnir.  1704; 
McCarthy  v.  Nicrom,  72  Ala.  332,  336, 
47  Am.  Bep.  418;  Harrod  v.  Myers,  21 
Ark.  602,  76  Am.  Dec.  400;  Hftatings 
p.  Dollftrhide,  24  Cd.  195;  Watson  v. 
Ruduman,  79  Conn.  687,  66  Atl.  516; 
Nathans  a.  Aricnright,  66  Ga.  179; 
Wdeh  V.  Bunce,  83  Ind.  382;  Singer 
Mfg.  Co.  p.  Lamb,  81  Mo.  221;  Ship- 
ley ir.  Bunn,  125  Mo.  445,  28  S.  W.  764; 
Emmons  t>.  Murray,  16  N.  H.  385; 
Bool  0.  Mix,  17  Wend.  1 19, 31  Am.  Dec. 
286;  Kilgore  v.  Jordan,  17  Tex.  341; 
Wallace  o.  Leroy,  67  W.  Va.  263,  267, 
60  a  E.  243,  no  Am.  St.  Rep.  777. 
But  see  Chandler  v.  SimmonB,  97  Mass. 
50S,  510,  93  Am.  Dec.  117;  Grigaom  t>. 
Beidleman,  36  Okla.  343,  129  Pac.  863, 
44  L.  E.  A.  (N.  8.)  411. 

^'ShijHDSn  V.  Horton,  17  Conn.  481; 
gbipley  o.  Smith,  162  Ind.  526,  528, 
70  N.  E.  803;  Backler  v.  Guenther, 
121  Iowa,  419,  422,  96  N.  W.  896; 
Bailey  b.  Bamberger,  11  B.  Mon.  113; 
Tofrie  V.  Dreoeer,  73  Me.  252;  Bloom- 


ingdole  v.  Chittenden,  74  Mich.  608,  42 
N.  W.  166;  Star  v.  Watkins,  78  Neb. 
610,  111  N.  W.  363;  Carr  v.  Clough,  26 
N.  H.  280,  69  Am.  Dec.  346;  Stafford 
t>.  Roof,  9  Cow,  626;  Bool  v.  Mis,  17 
Wend.  119,  31  Am.  Deo.  285;  Barthol- 
omew p.  Finnemore,  17  Bath.  428; 
Gage  V.  Mencier  (Tex.  Civ.  App,), 
144  S.  W.  717;  Hoyt  t>.  Wilkinaon,  57 
Vt.  404.  See  also  Miller  v.  Smith,  26 
Mmn.  248,  2  N.  W.  942,  37  Am.  Rep. 
407;  Chapin  p.  Shafer,  49  N.  Y.  407. 

"RUey  V.  Mallory,  33  Conn.  201; 
Rice  V.  Boyer,  108  Ind.  472,  9  N.  E. 
420,  68  Am.  Rep.  53;  Robinson  s. 
Weeks,  66  Me.  102,  107;  Edgerton  v. 
Wolf,  6  Gray,  453;  McCarthy  i>.  Hen- 
derson, 138  Mam.  310;  Hall  v.  Butter- 
field,  69  N.  H.  364,  357,  47  Am.  Rep. 
200;  Wooldridge  v.  Lavoie  (N.  H.),  104 
Atl.  346;  Hoyt  a.  WiUdnson,  67  Vt. 
404. 

"  Ex  parte  McFerren,  184  Ala.  223, 
63  So.  169,  47  L.  R.  A.  (N.  S.)  643; 
Gonsckey  p.  General  Accident  Fire  &. 
Life  Assur.  Corp.,  6  Ga.  App.  381,  66 
8.  E.  S3  (a  settlement  of  a  claim  under 
a  life  insurance  policy);  Adams  ir. 
Beall,  67  Md.  63,  8  Atl.  654,  1  Am.  St. 
Rep.  379;  Gillis  i'.  Goodwin,  180  Mass. 
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may  be  made  by  the  infant  after  action  brou^t  against  him 
at  any  time  before  judgment. °*  Though  an  infant  may  l^us 
avoid  his  sales,  purchases,  or  contracts  dmii^;  infancy  he 
can  make  no  effective  ratification  until  he  becomes  of  agis," 
for  an  infant's  ratification  clearly  can  be  no  more  effectual 
than  his  original  bai^ain. 


§  236.  The  whole  transactioii  must  be  disaffirmed. 

An  infant  cannot  disaffirm  so  much  of  a  transaction  as  is 
unfavorable  to  him  and  treat  the  remainder  as  effectual. 
If  he  disf^Brms  his  obligation  to  pay  an  agreed  price,  he  thereby 
necessarily  disaffirms  his  title  to  tlie  consideration  he  received 
for  that  obligation.^  If  he  disaffirms  his  obligation  to  pay 
for  goods  delivered  to  him  upon  a  conditional  sale,  he  thereby 
forfeits  any  title  and  right  to  the  possesion  of  the  goods 


140,  Al  N.  E.  813,  91  Am.  St.  Rep.  265; 
Simpson  v.  Prudential  Ins.  Co.,  184 
Mase.  34S,  68  N.  £.  673,  63  L.  R.  A. 
741,  100  Am.  St.  Rep.  560;  Pippen  v. 
Mutual  Benefit  Life  Ina.  Co.,  130  N.  C. 
23,  40  S.  E.  822,  67  L.  R.  A.  505;  Co- 
vault  V.  Nevitt,  167  Wis.  113,  146 
N.  W.  1115,  61  L.  R.  A.  (N.  S.)  1092. 
In  Michigan  the  exceptional  doctrine 
prevails  that  an  infant  cannot  avoid 
any  of  his  contracta  while  still  an  in- 
fant. Dimton  V.  Brown,  31  Mich.  1S2; 
Armitoge  n.  Wtdoe,  36  Mich.  124;  Lan- 
sing I).  Michigan  Central  R.  Co.,  128 
Mich.  663,  86  N.  W.  147,  86  Am,  St. 
Rep.  567.  But  an  infant  purchaser  was 
allowed  while  still  an  infant  to  re- 
scind his  contract  on  account  of  fraud 
in  Stoll  V.  Hawks,  179  Mich.  671,  146 
N.  W.  229,  61  R.  A.  (N.  S.)  28. 

"  Wooldridge  v.  Lavoie  (N.  H.},  104 
Atl.  346. 

"  Chandler  v.  Simmons,  07  Mass. 
608,  510,  93  Am.  Dec.  117.  And  see 
infra,  J  234. 

"Strain  v.  Wright,  7  Ga.  568; 
Thomaaon  v.  Phillips,  73  Ga.  140; 
Carpenter  v.  Carpenter,  45  'nd,  142; 
Shirk  i>.  Shulti,  113  Ind.  571,  16  N.  E. 
12;  Badger  p.  Phinney,  15  Mass.  359, 


8  Am.  Dec.  106;  Mtts  v.  Hall,  9  N.  H. 
441;  Heath  o.  Weet,  28  N.  H.  101; 
Skinner  v.  Maxwell,  66  N.  C.  45; 
Wallace  v.  Leroy,  67  W.  Va.  263,  267, 
50  S.  E.  243,  110  Am.  St.  R«p.  777. 
In  Evans  v.  Morgan,  60  Miss.  328,  12 
So.  270,  an  infant  engaged  in  trade 
became  indebted  for  merchandise  and 
when  sued  for  the  price  avoided  lia- 
bihty  by  pleading  infancy.  Thereafter 
he  made  a  fraudulent  sale  of  his  prop- 
erty including  the  merchandise  in 
question  tc  his  father.  The  sellers  of 
the  merchandise  were  allowed  in  a  suit 
to  equity  to  reclaim  the  propoty  and 
being  unable  to  identify  it,  because 
mingled  with  other  property  to  subject 
the  whole  to  a  Len  for  its  value.  So 
.  in  Bettfi  v.  Carroll,  6  Mo.  App.  618, 
creditors  of  the  seller  were  allowed  to 
attach  property  in  the  infant's  hands 
after  disaffirmance.  In  Drude  c  Cur- 
tis, 183  Mass.  317,  67  N.  E.  317,  62 
L.  R.  A.  765,  both  parties  were  infanta. 
The  buyer  who  had  paid  a  portion  of 
the  price  sued  to  recover  it  and  attat^ied 
the  goods  which  had  been  the  sub j  eat 
of  the  sale.  It  was  held  that  the  de- 
fendant's privilege  excused  him  from 
liability  either  in  tort  or  contract. 
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which  the  bargain  gave  to  him."  Similarly  if  he  purchaaes 
property  and  mortg^es  it  back  for  l^e  price,  an  avoidance 
of  the  mortgage  avoida  his  title  to  the  property,'"  and  if  he 
sells  property  so  mort^^ed,  the  purchaser  necessarily  takes 
it  subject  to  liie  mortgage."  If  he  enters  into  any  contract 
subject  to  conditions  or  stipulations,  he  cannot  take  the 
benefit  of  the  contract  without  the  burden  of  the  conditions 
or  stipulations.'*  An  infant  no  more  than  an  adult  can  recover 
the  value  of  services  voluntarily  rendered  by  him  as  a  gratuity."' 
He  might,  howevra,  it  seems,  reclaim  a  gift  of  tangible  property 
which  was  still  in  existence,  and  if  return  was  refused,  recover 
its  value. 


§  237.  Other  consequences  of  disafllnnance. 

When  an  infant  exercises  his  privil^^  and  rescinds  a  sale 
of  personal  property  made  to  or  by  him,  the  title  and  rights 
of  the  parties  in  the  goods  are  r^tored  to  the  original  status, 
as  if  no  sale  had  taken  place.    Thus  if  an  infant  while  still 


"  Bennett  v.  McUuKhlin,  13  lU. 
App.  349;  Robinaon  v.  Berry,  93  Me. 
320,  45  AU.  34;  Drude  v.  Curtia,  183 
Maaa.  317,  67  N.  E.  317,  62  L.  R.  A. 
755. 

•*  Heath  v.  West,  28  N.  H.  101.  See 
also  MacGreal  s.  Taylor,  167  U.  S. 
688,  17  S.  Ct.  961,  42  L.  Ed.  326; 
Beady  e.  Pinkham,  181  Mass.  351,  63 
N.  E.  887;  United  States  Corp.  o.  Ul- 
riokaon,  84  Minn.  14,  86  N.  W.  613,  87 
Am.  St.  Rep.  328;  Uecker  v.  Koehn,  21 
Nfb.  559,  32  N.  W.  583;  Skinner  v. 
Maxwdl,  66  N.  C.  45. 

•'  OttmBJi  V.  Moak,  3  Sandf.  Ch.  431; 
Curtiaa  v.  MeDougal,  26  Ohio  St.  66; 
KnaggB  V.  Green,  48  Wis.  601,  4  N.  W. 
760,  33  Am.  Rep.  838.  And  see  Weed 
V.  Beebe,  21  Vt.  495.  In  Ross  P.  Cur- 
Uce  Co.  V.  Kent,  89  Neb.  496, 131 N.  W. 
944,  an  infant  buyer  under  a  condi- 
tional sale  wae  held  entitled  to  retain 
the  goods  until  repaid  the  portion  of 
the  price  which  had  been  paid  by  him 
and  to  the  return  of  which  he  had  be- 


come entitled  by  disaffirming  the 
transaction. 

"Thus  an  infant  who  brought  suit 
for  breach  of  the  contract  of  a  tele- 
graph company  to  transmit  a  telegram, 
was  held  bound  by  the  stipulation 
that  suit  must  be  brought  within  sixty 
daya.  Western  Union  Tel.  Co,  v. 
Greer,  115  Tenn.  368,  89  S.  W.  327, 
1  L.  R.  A.  (N.  S.)  525.  And  similar 
stipulations  in  insurance  poticiea  have 
been  held  binding  on  an  infant  prom- 
isee. Mead  ii.  Phoenix  Ins.  Co.,  68 
Kans.  432,  75  Pac.  475,  64  L.  R.  A.  79, 
104  Am.  St,  Rep.  412,  or  beneficiary. 
O'laughlin  V.  Union  Centrrf  Life  Ins. 
Co.,  1 1  Fed.  Rep.  280;  Suggs  n.  Travel- 
ers' Ins.  Co.,  71  Tex.  579,  9  S.  W.  676, 
1  L.  R.  A.  847;  Fey  v.  Independent 
Order,  etc.,  Ins.  Soc,  120  Wis.  358,  98 
N.  W,  206.  An  infant  cannot  avoid  a 
single  provision  of  a  lease.  Coin  v. 
Cincinnati  Realty  Co,,  200  Fed,  252, 
118  C.  C.  A.  438. 

"Ramsdell  c  Coombs  Aerophme 
Co.,  161  N.  Y.  S.  360. 
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a  minor  disaffirms  a  purchase  made  by  him  and  restores 
the  property,  he  cannot  thereafter  reclaim  it  on  the  ground 
that  he  avoids  his  disaffirmance.'*  The  disaffirmance  is  not 
regarded  as  a  new  contract  of  resciBsion  or  transfer  of  title 
by  the  infant,  but  rather  as  a  destruction  or  wiping  out  of  the 
origin^  contract  or  transfer.*"  If  an  infant  acquires  property 
which  is  subject  to  certain  burdens,  he  can  on^  avoid  the 
burdens  by  ^ving  up  the  property.  Thus  while  he  retfuns 
leased  property  he  must  pay  the  rent; "  and  if  he  is  a  stock- 
holder and  retains  his  stock,  he  is  liable  far  calls  or  i 
mente  upon  it.*'' 


"Edgerton  p.  Wolf,  fi  Gray,  453. 
But  see  Newry,  etc.,  Ry.  v.  Coombe,  3 
Ex.  G66;  Northwestern  Ry.  p.  McMi- 
cluri,  S  Ex.  114,  127.  See  a3»o  infra, 
{260  ad  Jin. 

"  "The  dJBBfRrmiuicB  itf  a.  contract 
made  by  an  infant  nulUfice  it  and  ri- 
ders it  void  ab  tmlto;  and  the  parties 
are  returned  to  the  same  condition  aa 
if  the  contract  had  never  been  made." 
Griasom  v.  Beidleman,  35  OUa.  343, 
129  Pac.  863,  857,  44  L.  R.  A.  (N.  S.) 
411.  See  also  cases  dted  <i\fra,  5  238, 
n.  68.  Whetba  auch  a  destruction 
of  an  infant'a  transfer  of  real  eatate 
by  deed  can  be  accompHahed  without 
a  new  tranafo'  may  be  questioned. 
In  McCarty  r,  Woodstock  Iron  Co.,  92 
Ala,  463,  8  So.  417,  12  L.  R.  A.  ISA, 
an  infant  grantee  diaaiBrmed  hia  pu> 
chase  and  the  court  held  this  did  not 
divest  his  title  but  that  the  grantor 
could  compel  a  reconveyance  by  bill 

In  Pippen  v.  Mutual  Benefit  Life 
Ins.  Co.,  130  N.  C.  23,  40  S.  E.  822, 
67  L.  R.  A.  605,  the  administrator  of 
an  infant  poUcy  holder  who  had  sui^ 
rendered  his  policy  of  life  insuranoe  and 
received  ita  cash  Burrender  value  sued 
for  the  face  of  the  policy  after  the 
death  of  the  insured.  The  court  held 
the   original  contract   had   been  de- 


stroyed on  the  prindide  stated  in  tite 
text.  It  would  seem,  however,  that 
the  plaintiff's  oontention  was  sound 
that  the  surrender  of  the  policy  for  its 
cash  surrender  vdue  (not  for  the  to- 
tal premiums  which  the  infant  had 
paid)  was  the  making  of  a  new  con- 
tract not  a  diaaffirmanoe  of  the  origind 
one.  Cf.  Gonackey  v.  General  Acci- 
dent Fire  A  Life  Assur.  Corp.,  Q  Ga. 
App.  381,  66  S.  E.  53;  Lansing  v. 
Michigan  C.  R.  Co.,  126  Mich.  663, 
86  N.  W.  147.  In  McCarty  v.  Wood- 
stock Iron  Co.,  92  Ala.  463,  8  So.  417, 
12  L.  R.  A.  136,  the  court  aaid  of  a 
disaflirmed  contract:  "The  contract 
having  been  void  cannot  be  revived, 
except  by  mutual  consent." 

"  Ketaey'a  Case,  Cro.  Jao.  320;  Kir- 
ton  V.  Eliott,  2  Bulst.  89;  Northwestern 
Ry.  Co.  V.  M'Michffil,  5  Exch.  114, 123, 
124.  But  see  Flexner  «.  Dickeraon, 
72Ala.318.  ' 

"  Northwestern  Railway  Co.  o. 
M'Michael,  5  Exch.  114.  The  infant, 
either  before  he  becomes  of  age  or 
within  a  reasonable  time  thereafter, 
may  avoid  liabiUty  by  repudiating  the 
transfer  of  stock  to  himsdf.  See 
Cork,  etc.,  Ry.  v.  Casenove,  10  Q.  B. 
gaS;  MitcheU'a  Case,  L.  R.  S  Eq.  363; 
Ebbetts's  Case,  5  Ch.  App.  302. 
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§  238.  Restoration  of  consideraticm. 

From  what  has  been  said  it  is  evident  that  if  an  infant 
has  received  coDfdderation  for  a  transfer  of  money  or  goods 
by  him,  and  still  has  that  consideration,  he  cannot  disaffirm 
his  transfer  without  vesting  a  right  in  the  other  party  to 
recover  the  consideration.  It  does  not  logically  follow, 
however,  that  the  infant  must  tender  it  back  as  a  condition 
precedent  of  his  right  to  disafiBrm.  Rather  it  would  seem 
that  his  privilege  allows  him  to  disafi&rm  the  whole  transac- 
tion, leaving  upon  each  party  the  burden  of  demanding  and 
r^;aiiung  what  he  has  parted  with.**  A  number  of  decisions, 
however,  require  the  infant  to  oSer  to  surrender  so  much 
of  the  consideration,  as  is  still  in  his  possession,  as  a  condition 
of  disaffirmance.*'    If  the  infant,  having  used  or  parted  with 


"Eur^a  Co.  v.  Edwards,  71  Ala. 
248, 46  Am.  Rep.  314  (unlen  the  auit  is 
in  equity);  Sanger  «.  Hibbard,  104  Fed. 
455,  43  G.  C.  A.  636;  Strain  v.  Wright, 
7  Ga.  S68;  Carp«iter  t>.  Carpenter,  45 
Ind.  142;  Clark  v.  Van  Court,  100  Ind. 
113,  60  Am.  Rep.  774;  Chandler  t>. 
Simmons,  97  Maae.  &0S,  614,  93  Am. 
Dec.  117;  Dtude  o.  CuTtia,  183  MaM. 
'317, 318, 67  N.  E.  317,  62  L.  R.  A.  755; 
DawBOn  v.  Hehnea,  30  Minn.  107,  14 
N.  W.  462;  Tower-Doyle  Commiaaion 
Co.  V.  Smith,  86  Mo.  App.  490;  Fitts  v.' 
Hall,  e  N.  H.  441;  Oneonto  Grocery 
Co.  0.  Praton,  167  N.  Y.  S.  041; 
MillsapB  tr.  EBtea,  137  N.  C.  536,  60 
S.  E.  227,  70  L.  R.  A.  170,  107  Am.  St. 
Rep.  476.  See  also  St.  Louis,  etc.,  Ry. 
o.  Higgino,  44  Ark.  293;  Wri^t  p. 
Buchanan,  287  lU.  468, 123  N.  E.  53; 
RoflS  P.  Curtice  Co.  v.  Kent,  89  Neb. 
496,  131  N.  W.  944,  S2  L.  R.  A.  (N.  S.) 
723;  Chandler  t>.  Jones,  172  N.  C.  669, 
00  8.  £.  580,  and  cases  in  the  two  fol- 
lowing   not«S,        But    in    Tjimhin     v. 

Ledoux,  101  Me.  681,  64  Atl.  lOlS,  8 
L.  R.  A.  (N.  S.)  104,  the  court  not  only 
h^  a  repudiating  infant  not  liable 
for  Uie  price  of  goods  which  he  retained 
after  attaining  bis  majority,  because 
the  Me.  Rev.  St.,  c.  113,  i  2,  provides 


that  no  action  shall  be  maintained 
against  an  infant  on  any  contract  not 
relating  to  necessariw  or  real  estate 
unless  after  reaching  twenty-one  years 
he  ratifies  the  contract  in  writing,  but 
said  "The  merchandise  became  the 
defendant's  property  upon  the  unoon* 
ditiOD  sale  and  delivery  to  him  and  it 
all  remained  hia  property  though  he 
failed  or  refused  to  pay  tor  it." 

"fie  Huntenbei^,  163  Fed.  768; 
Towle  v.  Dreaaer,  73  Me.  252;  Brantley 
p.  Wolf,  60  MiBB.  420;  I*ke  v.  Perry, 
95  Miu.  660,  666,  49  So.  669;  Berry 
o.  Stigall,  253  Mo.  690,  162  S.  W.  12^ 
60  L.  R.  A.  (N.  S.)  4S9;  Zuok  t>.  Turma- 
Hamesa  Co.,  106  Mo.  App.  566,  80 
S.  W.  967;  Star  v.  Watkins,  7S  Neb. 
610,  HI  N.  W.  363;  Lemmon  v.  Bee- 
man,  45  Ohio  St.  605,  509,  15  N.  E. 
476;  Price  v.  Furman,  27  Vt  208,  66 
Am.  Dec.  194;  Jones  e.  Valentinee' 
School,  122  Wis.  318,  320,  99  N.  W. 
1043.  So  in  I*ne  b.  Dayton,  etc., 
Co.,  101  Tenn.  681,  48  S.  W.  1094,  it 
was  held  that  an  infant  could  not 
avoid  an  accord  and  satisfaction  with- 
out first  offering  to  return  the  consid- 
eration he  bad  recdved,  if  he  still  had 
it.  But  see  GiUdnson  p.  Miller,  74 
Fed.  131;  Qonackey  a.  General  Aod- 
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the  property  while  still  an  infant,  no  longer  possesses  it,  by 
the  weight  of  authority,  and  as  a  logical  consequence  of  his 
incapacity,  he  may  avoid  either  an  executory  promise,^" 
or  an  executed  transfer,'*  or  a  release  of  a  cause  of  action  '* 


dent,  Fire  &  Life  Aswir.  Corp.,  6  Gft, 
App.  381,  65  S.  E.  53.  See  also  deci- 
doDS  in  note  73,  it^ra.  In  Star  v.  W&t- 
kinB,  78  Neb.  610,  HI  N.  W.  363,  it 
was  held  that  the  infant  need  not  make 
B.  formal  tender  b^ore  Uie  action. 
Readiness  to  murender  at  the  trial 
sufficed. 

»  MacGreal  i-.  Taj^or,  167  U.  S.  688, 
17  Sup.  Gt.  961,  42  L.  Ed.  326;  White 
V.  Sikes,  12»  Ga.  508,  59  S.  E.  228; 
BrandoD  v.  Brown,  106  lU.  519,  527; 
First  Nat.  Bank  ti.  Casey,  158  la.  349, 
!3S  N.  W.  897;  Badger  v.  Phinney,  15 
Mass.  359,  8  Am.  Dec.  105;  Miller  v. 
Smith,  26  Minn.  248,  2  N.  W.  942,  37 
Am.  Rep.  407;  Nichola,  ete.,  Co.  if. 
Snyder,  78  Minn.  502,  81  N.  W.  616; 
Brantley  ii.  Wolf,  60  Miss.  420;  Kit- 
chen r.  Lee,  11  Paige,  107, 42,  Am.  Dec. 
101;  Mustard  v.  Wohlford's  Heirs,  IS 
Gratt.  329,  76  Am.  Dec.  209;  Bedinger 
tj.  Wharton,  27  Gratt.  867;  Interna- 
tional Text-Book  Co.  v.  McKone,  133 
Wis.  200, 133  N.  W.  438. 

"  Tucker  c  Moreland,  10  Pet.  58, 
73,  74,  9  L.  Ed.  346;  MacGreal  v.  Tay- 
lor, 167  U.  8.  688,  17  Sup.  Ct.  961, 
42  L.  Ed.  326;  Alfrey  v.  Colbert,  168 
Fed.  231,  93  C.  C.  A.  517;  Manning 
V.  Johnson,  26  Ala.  446,  62  Am.  Dec. 
732;  Eureka  Co.  t>.  Edwards,  71  Ala. 
248, 46  Am.  Rep.  314;  American  Mort- 
gage Co.  p.  Dykes,  111  Ala.  178,  18 
So.  292,  66  Am.  St.  Rep.  38;  Ex  parU 
McFerren,  184  Ala.  223,  63  So.  169, 
47  L.  R.  A.  (N.  S.)  543;  Beauchamp 
V.  Bertig,  90  Ark.  361,  119  S.  W.  75, 
SO,  23  L.  R.  A.  (N.  S.)  659;  Flittner  v. 
Equitable  Life  Assur.  Soc.,  30  Cal. 
App.  209,  167  Pac.  630;  Putnal  v. 
Walker,  61  Fla.  720,  55  So.  844,  36 
L.  R.  A.  {N.  S.)  33;  Southern  Cotton 
Oil  Co.  o.  Dukes,  121  Ga.  787,  49  S.  E. 
788;  Carpenter  v.  Carpenter,  45  Ind. 


142;  Dill  V.  Bowen,  54  Ind.  204;  Beick- 
Ivr  i>.  Guenther,  121  Iowa,  419,  96 
N.  W.  895;  Gray  v.  Grimm,  157  Ky. 
603,  163  S.  W.  762;  Chandler  v.  Sim- 
mons, 97  Mass.  508,  93  Am.  Dec.  117; 
Mome  D.  Ely,  154  Mass.  453,  28  N.  E. 
677,  26  Am.  St.  Rep.  263;  White  t.. 
New  Bedford,  etc.,  Co.,  173  Mass.  20, 
59  N.  E.  642;  Gillis  v.  Goodwin,  180 
Mass.  140,  61  N.  E.  813,  91  Am.  St. 
Rep.  265;  Simpson  v.  Prudential  Ins. 
Co.,  184  Mas.  348,  68  N.  E.  673,  63 
L.  R.  A.  741,  100  Am.  St.  Rep.  560; 
Bnmtley  i>.  Wolf,  60  Miss.  420;  Har- 
vey V.  Brires,  68  Miss.  60,  8  So.  274, 10 
L.  R.  A.  62;  I^ke  o.  P«Ty,  95  Misa. 
650,  566,  49  So.  569;  Craig  v.  VanBeb- 
ber,  100  Mo.  584,  13  S.  W.  906,  IS 
Am.  St.  Rep.  569;  Ridgeway  v.  Uei~ 
bert,  150  Mo.  606,  51  8.  W.  10*0,  73 
Am.  St.  Rep.  464;  Clark  v.  Tate,  7 
Mont.  171,  14  Pac.  761;  Bloomer  v. 
Nolan,  36  Neb.  51,  53  N.  W.  1039,  38 
Am.  St.  Rep.  690;  Eoglebert  v.  Trox- 
eU,  40  Neb.  196,  68  N.  W.  862,  26 
L.  R.  A.  177,  42  Am.  St.  Rep.  665; 
Green  v.  Green,  69  N.  Y.  653,  25  Am. 
Rep.  233;  Crednger  ir.  Welsh's  Lessee, 
16  Ohio,  156,  45  Am.  Dec.  565;  Lem- 
mon  f.  Beeman,  45  Ohio  St.  505,  15 
N.  E.  476;  Bullock  v.  Sprowls,  93  Tex. 
188,  64  S.  W.  661,  47  L.  R.  A.  326,  77 
Am.  St.  Rep.  849;  Price  p.  Furman,  27 
Vt.  268,  65  Am.  Dec.  194;  Wiser  v. 
Lockwood,  42  Vt.  720. 

"Insteratate  Coal  Co.  v.  Trivett, 
156  Ky.  826,  160  8.  W.  728;  Borr  «. 
Packard  Motor  Car  Co.,  172  Mich. 
299,  137  N.  W.  697;  Britton  v.  South 
Penn.  Oil  Co.,  73  W.  Va.  792,  81  S.  E. 
526  In  Gonaekey  u.  General  Accident 
Fire  &  Life  Aasur.  Corp.,  6  Ga.  App. 
381,  65  S.  E.  53,  the  court  allowed  an 
infant  vho  had  received  S50  in  full 
settlement  of  a  poUcy  for  S300,  and 
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without  any  liability  for  what  was  givrai  him  in  exchange. 
The  hardship  of  such  a  situation  upon  the  adult  has  produced 
a  number  of  decisions  and  Bome  statutes  providing  that  the  in- 
fant cannot  disaffirm  a  transaction  executed  on  both  sides  unless 
he  can  and  does  put  the  other  party  in  statu  quoP  It  has  with 
more  reason  been  held  by  courts  of  equity  that  equitable  relief 
will  not  be  ^ven  to  an  infant  unless  he  himself  does  equity  by  re- 
storing what  he  has  received.^*   But  if  tiie  infuit  has  used,  lost, 


275,  47  L.  R.  A.  303,  73  Am.  St.  Rep. 
703;  Mutual  Milk  Co.  v.  PrigKe,  112 
N.  Y.  App.  Div.  662,  98  N.  Y.  S.  4fi8; 
Wanisch  tt.  Wuerts,  79  N.  Y.  Misc.  610; 
140  N.  Y.  a.  673;  Lown  v.  Spoon,  168 
N.  Y.  App.  Div.  900,  143  N.  Y.  3. 
275;  Lefler  v.  Oelrichs,  173  N.  Y.  App. 
D.  759,  763,  160  N,  Y.  S.  119;  Smith 
p.  Evans,  S  Humph.  70;  Lane  p.  Day- 
ton, etc.,  Co.,  101  Tenn.  581,  48 
8.  W.  1094;  Stuart  v.  Baker,  17  Tex. 
417;  Folta  r.  Ferguiion,  77  Tex.  301, 
13  8.  W.  1037;  Bedinger  v.  Wharton, 
27  Gratt.  857.  In  South  Dakota  this 
rule  prevails  by  statute,  but  a  contract 
from  which  the  infant  con  derive  DO 
advantage,  as  one  of  suretyship,  majr 
be  rescinded  without  restoring  the 
original  status.  Holland  ir.  Colton 
State  Bank,  20  S.  Dak.  326, 106  N.  W. 
60.  In  England  an  infant  who  haa 
used  or  consumed  goods  for  which  he 
has  paid  money  under  a  contract  void 
under  the  Infants'  Reli^  Act,  1S74, 
S  1,  cannot  recover  back  from  the  ven- 
dor the  money  so  piud.  Valentini 
V.  CanaU,  24  Q.  B.  D.  166. 

"Eureka  Co.  u.  Edwards,  71  Ala. 
248,  46  Am.  Rep.  314;  BeU  v.  Burk- 
halter,  176  Ala.  62,  57  So.  460;  Beau- 
champ  ti.  Bertig,  90  Aik.  351,  119 
S.  W.  75,  23  L.  R.  A.  (N.  S.)  669; 
Bryant  e.  Pottinger,  6  Bush,  473;  Hill- 
yer  t>.  Bennett,  3  Edw.  Ch.  222;  Smith 
V.  Evans,  6  Humph.  70;  Folts  t>.  Fergu- 
aon,  77  Tex.  301,  18  8.  W.  1037;  Bed- 
inger  r.  Wharton,  27  Gratt.  867;  Wal- 
lace V.  Leroy,  67  W.  Va.  263,  267,  60 
S.  E.  243,  110  Am.  St.  R^  777.    But 


who  had  spent  the  S60,  to  d 
settlement  and  recover  the  full  face 
of  the  policy  not  only  without  tender- 
ing the  S50,  but  without  any  deduc- 
tion from  the  amount  recovered. 
In  Benson  v.  Tucker,  212  Mass.  60, 
98  N.  E,  589,  41  L.  B.  A.  (N.  S.)  1219, 
however,  an  infant  speculator  recov- 
ered from  his  stockbroker  the  amount 
of  his  original  margin  subject  to  deduc- 
tion of  sums  paid,  from  time  to  time. 
The  amount  recovered,  however,  was 
all  that  the  plaintiff  claimed.  Cf. 
Raymond  v.  General  Motorcycle  Co., 
230  Mass.  64,  119  N.  E.  359.  For  the 
effect  of  the  infancy  of  both  parties,  see 
Drude  v.  Curtis,  183  Mass.  317,  67 
N.  E.  317,  62  L.  R.  A.  756. 

"  See  Holmes  v.  Blogg,  8  Taunt.  36, 
608;  Be  Taylor,  8  De  G.  M.  &  G.  254; 
Boieman  v.  Browning,  31  Ark.  364 
(overruled  by  St.  Louis,  etc.,  Ry.  v. 
Higgins,  44  Ark.  203);  Cobum  v. 
Raymond,  76  Conn.  484,  492,  57  Atl. 
116,  100  Am.  St.  Rep,  1000;  Keokuk 
SUte  Bank  u.  Hall,  106  la.  540,  76 
N.  W.  832;  Bailey  v.  Bamberger,  11 
B.  Mon.  1 13;  Johnson  v.  Insurance  Co., 
56  Minn.  366,  67  N.  W.  934,  69  N.  W. 
992,  26  L.  R.  A.  187,  46  Am.  St.  Rep. 
473;  Braucht  v.  Graves-May  Co.,  92 
Minn.  116,  99  N.  W.  417;  Kerr  v.  BeU, 
44  Mo.  120;  Stanhope  v.  Shambow,  54 
Mont.  360,  170  Pac.  762;  Bartlett  v. 
Bailey,  69  N.  H.  408;  HaU  c.  Butter- 
Md,  69  N.  H.  364,  47  Am.  Rep.  209; 
Evans  b.  Taylor,  18  N.  Mex.  371,  137 
I^.  683,  60  L.  R.  A.  (N.  8.)  1113; 
Rioe  V.  Butler,  160  N.  Y.  578,  56  N.  E. 
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or  destroyed  what  he  received,  in  many  jurisdictioDfi  even  equi- 
table relief  will  not  be  denied  because  of  the  infant's  failure  to 
restore  the  consideration  or  ita  value.^" 

It  must  be  admitted  that  the  prevailii^  rule  allowing  an 
infant  to  rescind  an  executed  transaction  without  restoring 
what  he  has  received  may  often  work  gross  injustice.  A 
few  instances  of  this  are  suggested  in  a  Minnesota  case.  "Sup- 
pose a  minor  ei^;aged  in  agriculture  should  hire  a  man  to  work 
on  his  farm,  and  pay  him  reasonable  wages  for  his  services. 
According  to  this  rule  the  minor  might  recover  back  what 
he  paid,  although  retaining  and  enjoying  the  fruits  of  the 
other's  man's  labor.  Or,  again,  suppose  a  man  axga^^  in 
mercantile  business  with  a  capital  of  S5,000  ^ould,  &om 
time  to  time,  buy  and  pay  for  $100,000  worth  of  goods,  in  the 
aggregate,  which  he  had  sold,  and  had  got  his  pay.  Accord- 
ing to  this  doctrine,  he  could  recover  back  the  $100,000  which 
he  had  paid  to  the  various  parties  from  whom  he  had  bought 
the  goods." '"  The  injustice  of  such  results  so  far  as  the 
adiilt  is  concerned  is  not  diminished  by  the  fact  that  the 
infant  has  previously  wasted  the  consideration  which  he 
received  from  the  adult. 

In  Minnesota  and  New  Hampshire  the  ordinary  rule  pre- 
vailing in  regard  to  necessaries  has  been  extended  bo  far  as 
to  hold  an  infant  bound  by  his  contracts,  where  he  fails  to 
restore  what  he  has  received  under  them,  to  the  extent  of 
the  benefit  actually  derived  by  lum  from  what  he  has  received 
from  the  other  party  to  the  transaction.'^    This  seems  to 

see  Millsape  v.  Estes,  137  N.  C.  635,  party  "will  be  permitted  to  reoover" 

546,  60  S.  K.  227,  70  L.  R.  A.  170,  107  what  he  hu  parted  with  if  the  infant 

Am.  St.  Rep.  476.  Btill  retains  it  or  ita  proceeds. 

»  BeU  V.  Burkhalter,  176  Ala.  62,  "  Mitchell,  J.  in  Johnson  «.  Nortb- 

57  So.  460;  Stull  v.  Uuiie,  51  Ark.  294,  veetern  Mut.  Life  Ins.  Co.,  66  Minn, 

lis.  W.  104,  2  L.  R.  A.  741;  Reynolda  365,  373,  57  N.  W.  934,  26  L.  R.  A. 

V.    McCurry,    100   III.    356;    Barr   ».  187,  45  Am.  St.  Rep.  473. 

Packard  Motor  Car  Co.,  172  Mich.  "  Bergland  v.  Multigrapb  Sales  Co., 

299,  137  N,  W.  697;  Brantley  v.  Wolf,  135  Mimi.  67,  160  N.  W.  191;  HaU  v. 

60  Mise.  420;  Bedinger  a.  Wharton,  27  Butterfield,  69  N.  H.  364;  Bartfett  v. 

Gratt.  857.    In  Miilsape  v.  Eatw,  137  Bailey,  59  N.  H.  408;  Stack  v.  Caran- 

N.C.535,546,60S.E.227,70L.R.A.  augh,  67  N.  H.  149,  153,  30  AtL  350; 

170,  107  Am.  St.  Rep.  476,  the  atote-  Wooldridge  u.  Lavoie  {N.  H.),  104  AU. 

ment  is  made  that  equity  will  grant  346. 
relief  to  the  infant  and  then  the  other 
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offer  a  fleaible  rule  which  will  prevent  imposition  upon  the 
infant  and  also  t^id  to  pi«vent  the  infant  from  imposing 
to  any  serious  d^ree  wpaa  others. 


S  239.  Ratification. 

If,  as  has  been  previously  suggested,  an  infant's  contract 
is  valid  until  avoided,  ratification  does  not,  strictly  speakiiig, 
create  a  right  agfunst  the  infant,  but  nterely  terminates  the 
privilege  which  the  law  allows  him  of  avoiding  a  bargain  he 
made  while  under  age.^  Ratificatioa  cannot  be  effectually 
made  imtil  after  the  infant  has  come  of  age."  From  that  time, 
however,  any  manifestation  by  him  of  an  intuit  to  regard  the 
batgain  ae  binding  will  deprive  him  of  his  privil^e."  There- 
fore, if  an  infant  after  coming  of  ^e  sells,  tisee,  or  even  retains 
for  an  unreasonable  time  goods  received  by  hitn  during  infancy 
under  a  contract,  he  cannot  thereafter  avoid  the  bargain."* 


""See  tupra,  {20t. 

"  Northwostom  Railway  Co.  o. 
M'MicluBl,  fi  Ex.  114;  Sanger  ».  Hib- 
bard,  104  Fed.  456,  456,  43  C.  C.  A. 
636;  Ex  parte  McFeiren,  184  Ala.  223, 
eS  So.  169,  47  L.  R.  A.  (N.  S.)  643; 
Chandler  v.  SiminDiiB,  97  Mas.  606, 
BIO,  93  Am.  Dec.  117;  Stack  n.  Cavan- 
auiji,  67  N.  H.  149,  30  AU.  360;  Sla- 
tOT  p.  Trimble,  14  Ir.  C.  L.  Rep.  342. 

"See  mpra,  {  161.  In  Miaaouri  in 
1879,  it  was  enacted  that  no  ratifi- 
catioo  of  an  infant's  promise  should  be 
iHuding  unless  it  was  in  writing  aigued 
1^  the  party  to  be  charged  theieby. 
Mo.  Rev.  St.  1879,  {  2616.  This  stat- 
ute in  1896  was  superaeded  by  the 
present  statute  which  provides  that 
"  no  action  shall  be  maintained  whereby 
to  charge  any  person  or  any  debt  oon- 
traoted  during  infancy,  unless  such 
person  shall  hare  ratified  the  same  by 
siHne  otbw  act  than  a  verbal  promise 
to  pay  the  same;  and  the  following 
acts  on  the  part  of  such  person  after 
he  beeomes  of  full  age  shall  oon- 
stitute  a  ratification  of  such  debt; 
first,  an  acknowledgmmt  of  or  promise 


to  pay  such  a  debt  made  in  writ- 
ing; second,  a  partial  payment  upon 
such  debt;  third,  a  disposal  of  port 
or  all  of  the  property  for  which  such 
debt  was  contracted;  fourth,  a  r»- 
refusal  to  deliTer  property  in  his  poe- 
aession  or  under  his  control  for  which 
such  debt  was  contracted,  to  the  per^ 
son  to  whom  the  debt  is  due,  on  de- 
mand thereof  made  in  writing."  Mo. 
Laws  of  1895,  p.  181,  Rev.  St.  1909, 
i  2786.  See  Kcemer  t>.  Willdnson,  96 
Mo.  App.  51(^  70  S.  W.  509. 

In  Miune,  by  statute,  contauita  of  an 
infant,  except  for  necemariee  or  land, 
are  unenf  mroeable  unless  the  infant 
after  coming  of  age  ratifies  them  in 
writing.  Rev.  St.,  c.  113,  |2.  See 
Lamkin  v.  LeDoux,  101  Me.  681,  04 
Atl.  1048,  8  L.  R.  A.  (N.  S.)  104. 

«  McCarthy  v.  Nicrosi,  72  Ala.  332, 
47  Am.  Rep.  418;  Southern  Cotton 
Oil  Co.  V.  Dukn,  121  Ga.  787,  49 
S.  E.  7S8;  Wickham  o.  Torky,  136 
Ga.  604,  71  S.  E.  881,  36  L.  R.  A. 
(N.  S.)  67;  BeU  v.  Swtunsboro  Fertili- 
ser Co.,  12  Ga.  App.  81,  76  S.  E.  766; 
Fried  p.  Oveiiand  Motor  Co.,  202  DL 
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Still  mare  clearly  if  the  infant  after  attaining  his  majority 
receives  poformance  in  whole  or  in  part  from  the  otiier  party 
to  the  contract,  there  is  a  ratification."^  There  are  numerous 
cases  holding  that  in  the  case  of  real  estate  mere  lapse  of 
time  short  of  the  Statute  of  Limitations  will  not  cut  oCF  the 
right  to  avoid  a  conveyance  made  during  infancy  in  t^e  absence 
of  circumstances  sufficient  to  raise  an  equitable  estoppel.** 
But  the  contrary  decisions  (also  relating  to  land),  requiring 
the  infant  to  disaffirm  within  a  reasonable  time  after  he  becomes 
of  age  state  a  rule  sounder  in  theory  and  better  in  practice.** 
A  failure  for  more  than  a  reasonable  time  to  reclaim  personal 
property  transferred  dining  infancy,  more  clearly  than  in 
the  case  of  real  estate,  amounts  to  an  affirmance."*  If  the 
infant's  bai^;ain  is  wholly  executory  the  mere  failure  to  repu- 

App.  203;  Puraley  ».  Hsye,  17  Iowa,  N.  W.  251;  Wallace  v.  Lath&m,  62 
310;  Robinson  p..  HoekinB,  U  Bush,      Mies.  291,  297;  Shipp  d 


393;  Boody  v.  McKenney,  23  Me.  517; 
Hilton  o.  Shepherd,  92  Me.  160,  42 
AU.  387;  Boyden  v.  Boyden,  9  Mete. 
519;  Koerner  v.  Wilkinson,  96  Mo. 
App.  510, 70  S.  W.  509;  Krbel  v.  Krbel, 
84  Neb.  160,  120  N.  W.  935;  Bobbins 
t>.  Eaton,  10  N.  H.  561;  WiUiams  v. 
Mabee,  3  Halst.  Ch.  600;  Delano  v. 
Blake,  11  Wend.  85,  26  Am.  Dec.  617; 
State  V.  Rousseau,  94  N.  C.  356; 
Misnon  Ridge  Co.  v.  Nixon  (Tenn.), 
48  8.  W.  405.  It  WB8  held  otherwise, 
however,  as  to  lumber  built  into  a 
house  in  Bloomer  v.  Nolan,  36  Neb. 
51,  53  N.  W.  1039,  38  Am.  St.  Rep. 
690.  See  also  Lynch  v.  Johnson,  lOS 
Mich.  640,  67  N.  W.  908. 

"  Clark  p.  Kidd,  148  Ky.  479,  146 
8.  W.  1097. 

•»  Irvine  s.  Irvine,  9  Wall.  617,  627, 
19  L.  Ed.  800;  Sims  v.  Everhardt,  102 
U.  S.  300,  312,  26  L.  Ed.  87;  Welb  v. 
Seixaa,  24  Fed.  82;  Kountz  v.  Davis,  34 
Ark.  S90;  Barker  v.  Fuest^,  103  Ark. 
312, 147  S.  W.  45;  Wright  v.  Buchanan, 
287  HI.  468,  123  N.  £.  53;  Richardson 
V.  Pate,  93  Ind.  423,  47  Am.  Rep.  374; 
Davis  V.  Dudley,  70  Me.  236,  35  Am. 
R«p.  318;  Prout  v.  Wiley,  28  Mich.  164; 
Donovan  v.  Ward,  100  Mich.  601,  69 


McKee,  80 
Miss.  741,  92  Am.  St.  Rep.  616;  Wat- 
son u.  Peebles,  102  Miss.  72S,  69  So. 
SSI;  Lake  v.  Peny,  95  Mua.  550,  49 
So.  669;  Cresinger  v.  Welch's  Leasee, 
15  Ohio  St.  156,  45  Am.  Dec.  666; 
Gilliespe  v.  BaUey,  12  W.  Va.  70,  29 
Am.  Rep.  445;  Blake  v.  Hollands- 
worth,  71  W.  Va.  387,  76  S.  E.  814,  43 
L.  R.  A.  (N.  8.)  714. 

"HaatingB  v.  Dollarhide,  24  Cat 
196;  Bentley  v.  Greer,  100  Ga.  36, 
27  S.  £.  974;  Justice  v.  Justice,  170 
Ky.  423,  188  8.  W.  148;  Goodnow  v. 
Empire  Lumber  Co.,  31  Minn.  468, 
18  N.  W.  283,  47  Am.  Rep.  798,  and 
caaea  cited;  Robinson  p.  Allison,  192 
Mo.  366,  91  S.  W.  115;  Parrish  v. 
Treadway,  267  Mo.  91,  183  S.  W.  580; 
Searcy  u.  Hunter,  81  Tex.  644,  17  S.  W. 
372,  26  Am.  St.  Rep.  837;  Lawder  v. 
Larkin  (Tex.  CiV.  App.),  94  S.  W.  171; 
S^aer  v.  Barron  (Tei.  Civ.  App.),  146 
S.  W.  1039;  Stoneo.  Wolfe,  50  Tex.  Civ. 
App.  231,  109  8.  W.  981-  See  also 
Criswell  v,  Criftwell,  101  Neb.  349,  163 
N.  W.  302,  L.  R.  A.  1917,  E.  1103. 

*•  Lee  p.  Equitable  life  Ass.  Soc.,  195 
Mo.  App.  40,  189  S.  W.  1196;  Chan- 
dler V.  Jones,  172  N.  C.  569,  90  S.  £. 
680. 
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diate  the  bargain  until  a  claim  is  made  tinder  it,  is  probably 
insufficient  to  indicate  that  the  right  to  avoid  the  contract 
has  been  pven  up."  Ignorance  of  the  party  ratifying,  that 
his  infancy  gives  him  a  l^al  defence  is  generally  and  rightly 
held  to  be  immaterial  in  the  more  recent  cases;  '*"  but  ignorance 
of  the  facts  on  which  the  origLoal  oblation  was  based,'** 
or  of  the  fact  that  he  was  an  infant  when  the  transaction  was 
origuudly  entered  into,**  invalidates  ratification.  Such  admis- 
sion or  part  payment  of  a  debt  as  is  generally  held  sufficient 


■•  See  Tobey  r.  Wood,  123  Maaa.  88, 
25  Am.  Rep.  27;  Tyler  i..  GaUop'a  E^., 
es  Mich.  185,  35  N.  W.  d02;  Nichols, 
etc.,  Co.  V.  Snyder,  78  Minn.  502,  81 
N.  W.  516;  Tupp  v.  Pedereon,  78 
Minn.  524,  81  N.  W.  1103;  PareoM 
p.  Teller,  188  N.  Y.  318,  326,  80  N.  E. 
030;  InterDational  Text  Book  Co.  u. 
Connelly,  206  N.  Y.  188,  99  N.  E. 
722,42L.R.A.(N.8.)1115.  Whether 
BO  extended  &  privil^e  should  be 
allowed  the  infant  maker  of  msotiable 
paper  which  ia  likely  to  get  into  the 
hands  of  innocent  purchasers  may  be 
questioned.  In  Darlington  v.  Ham- 
ilton Bank,  03  N.  Y.  Misc.  289,  116 
N.  Y.  8. 678, 680,  the  court  said  such  an 
instrument  might  be  repudiated  "be- 
fore such  idfant  becomea  of  age,  or 
within  »  reasonable  time  after  be- 
coming of  age,"  and  the  same  rule 
seems  to  have  been  applied  in  regard 
to  the  obligation  of  an  infant  surety  on 
a  note  in  Johnson  v.  Storie,  32  Neb. 
610,  49  N.  W.  371.  In  England  it  ia 
held  that  an  infant's  marriage  settle- 
ment can  be  avoided  only  within  a 
rcasODable  time  after  coming  of  age. 
Edwards  v.  Carter,  [1893]  A.  C.  360. 
Here  it  will  be  observed  the  rule  re- 
quiiea  no  retention  by  the  infant  of 
any  benefit  after  he  comes  of  age. 

In  Iowa,  by  statute,  disaffirmance  of 
all  contracts  of  an  infant  can  only  be 
made  within  a  reasonable  time  after 
he  comes  of  age.  See  Leacox  v.  Griffith, 
76  la.  89,  40  N.  W.  109. 

1  Mtge.  Co.  «.  Wright, 


101  Ala.  658,  14  So.  399;  Brator  v. 
Hickey,  71  Conn.  181,  41  Atl.  555; 
Rubin  V.  Strandberg,  288  HI.  64,  122 
N.  E.  808;  Qark  v.  VanCourt,  100  Ind. 
113,  50  Am.  Rep.  774;  Morse  «. 
Wheeler,  4  Allen,  570;  Taft  v.  Sergeant, 
18  Barb.  320;  Ring  ».  Jamison,  66 
Mo.  424;  Anderson  v.  Soward,  40  Oh. 
St.  325,  48  Am.  Rep.  687.  Conira, 
however,  are  Harmer  u.  Killing,  5  E^. 
102;  Manning  t.  Gannon,  44  App. 
D.  C.  98;  Coe  v.  Moon,  260  III.  76,  102 
N.  E.  1074;  Thing  v.  Libbey,  16  Me. 
55;  Trader  v.  Lowe,  45  Md.  1 ;  Turner 
6.  Gaither,  83  N.  &.  357,  35  Am.  Rep. 
674;  Hinely  p.  MargariU,  3  Pa.  St. 
428;  Reed  v.  Boehears,  4  Snecd,  118; 
Fleteher  v.  A.  W.  Koch  Co.  (Tex.  Civ. 
App.),  189  S.  W.  501;  Hatch  c.  Hatch's 
Eat.,  60  Vt.  160,  13  A«.  791.  See  also 
Sayles  v.  Christie,  187  111.  420,  443,  58 
N.  £.  480.  Where  payments  afto- 
majority  were  made  on  defendant's 
false  representation  that  plaintiff  must 
pay  or  go  to  jail,  no  ratification  can  be 
presumed.  Healy  v.  Kellogg,  146 
N.  Y.  S.  943. 

"I"  Crabtree  o.  May,  1  B.  Mon.  289; 
Tobey  V.  Wood,  123  Mass.  88,  25 
Am.  Rep.  27.  In  these  cases  an  infant's 
assent  after  he  attained  his  majority 
to  oontinue  a  member  of  a  firm  was 
held  no  ratification  of  his  obligation  to 
pay  firm  debts  of  which  he  was  igno- 

"  Ridgeway  v.  Herbert,  160  Mo.  606, 
614,  51  S.  W.  1040,  73  Am.  St.  Rep. 
464. 


(ibvGoOt^lc 


466 


W1LLI8TON   ON   CONTRACTS 


§340 


to  avoid  the  bar  of  the  Statute  of  Limitations  oi^t  more 
clearly  in  the  case  of  infancy  to  detennine  the  right  to  avoid 
an  obligation.  But  the  wei^t  of  authority  is  otherwise,*' 
thou^  many  of  the  decisions  are  early  ones,  made  at  a 
time  when  the  l^al  nature  of  an  mfant'a  contract  had  not 
yet  been  clearly  formiJated.  A  promise  made  to  a  third 
person  has  also  been  held  insufficient.^  But  ratification  may 
be  conditional  or  partial.**  Even  thoi^  the  contract  of 
an  infant  in  a  particular  case  is  void,  it  should  be  observed 
that,  after  coming  of  age,  if  the  requirements  of  mutual  assent 
and  consideration  can  be  met  the  infant  may  adopt  the  old 
contract,  that  is,  make  a  new  contract  in  terms  hke  liie  original 
one,  and  such  adoption  may  be  shown  by  acts  as  well  as  words." 


§  240.  Liability  for  z 

It  is  well  settled  that  an  infant  may  make  himself  liable 
for  goods  that  are  necessary,  considering  his  position  and 
'station  in  life.  This  liability,  though  often  treated  as  arising 
from  the  promise  of  the  infant,  seems  to  be  rattier  a  quasi- 
contractual  obligation.  This  is  shown  by  several  classes  of 
cases.  An  infant  is  not  liable  for  any  price  he  may  promise 
and  never  for  more  than  the  value  of  the  necessariw.'^    He  is 


"  See  tupra,  {  163. 

"Bigelow  tr.  GratUkis,  2  Hill,  120; 
Sayles  V.  ChriBtie,  187  lU.  420,  441, 
58  N.  E.  480;  Chandler  v.  Gbver's 
Adm.,  32  Pa.  St.  509. 

»  See  supra,  §  164. 

"Cappa  V.  Hensley,  23  Okla.  311, 
100  Pac.  516. 

"  An  infant  "ia  held  on  a  promise 
implied  by  law,  and  not  strictly  speak- 
ing  on  hie  actual  piomiae.  The  law 
impUes  the  promise  to  pay  from  the 
necessity  of  his  situation  just  as  in  the 
case  of  a  lunatic.  In  other  words,  he  is 
liable  to  pay  only  what  the  neceasaiiee 
were  reasonably  worth,  and  not  what 
he  may  improvidently  have  agreed  to 
pay  for  them."  Trainer  v.  Tnunbell, 
141  Man.  627,  530,  6  N.  E.  761;  Hyer 
p.  Hyatt,  3  Cranch  C.  C.  276;  Gregory 
V.  Lee,  64  Conn.  407,  30  Atl.  53,  25 


L.  R.  A.  61S;  Ay«TB  t>.  Burns,  87  lud. 
246,  44  Am.  Il«p.  769;  Looke  t>.  Smith, 
41  N.  H.  346;  Paraora  v.  Keyes,  43 
Tex.  S57;  Plummer  v.  Northwn  Pao. 
By.  Co.,  98  Wash.  67,  167  Pac.  73; 
Jonee  v.  Valentines'  School,  122  Wis. 
318,  320,  99  N.  W.  1043.  It  is  so  en- 
acted in  the  Uniform  Sales  Act,  Sec.  2. 
In  Iowa  by  statute  a  minor  is  stated  to 
be  "bound"  by  such  contracts;  yet 
the  court  apparently  felt  it  open  to 
argument  whether  more  than  a  reason- 
able value  oould  be  recovered.  Hick- 
man V.  McDonald,  164  la.  50,  146 
N.  W.  322. 

See  also  Guthrie  c.  Morris,  22  Ark. 
411;  Cooper  v.  State,  37  Ark.  421; 
Earle  v.  Reed,  10  Mete.  387;  Dubose 
V.  WbeddoD,  4  McCord,  221;  Haines' 
Adm.  V.  Tarrant,  2  Hill  (S.  C),  400; 
Askey  v.  Williams,  74  Tex.  291,  11 
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liable  even  thou^  he  was  too  young  to  understand  the  bargain 
into  which  he  entered; "  and  even  though  declared  by  statute 
incapable  of  making  a  valid  contract  of  any  nature; "  he  is 
not  liable  upon  an  esrecutory  contract  to  buy  necessaries.'* 
It  would  seem  logically  to  follow  that  even  though  a  contract 
for  necessaries  is  executed  on  both  sides,  the  infant  might 
rescind  and  recover  for  any  excess  above  a  reasonable  value 
I>aid  by  him.*'  It  has  been  urged  in  opp<^tion  to  the  theory 
that  the  infant's  obligation  is  quasi-contractxi^  that  so  to 
hold  involves  the  consequence  that  the  infant  must  lose  the 
benefit  of  a  favorable  bargain  if  the  agreed  price  was  less 
than  the  real  value."  This  objection  is  without  force,  however. 
It  assumes  that  when  it  is  said  that  an  infant's  obligation 
to  pay  for  necessaries  is  quasi-contractual  that  the  bargain 
which  the  parties  actuaUy  made  is  void.  But  unless  made  so 
by  statute  such  is  not  the  case.  The  bargain  is  voidable  and 
that  only  by  ^e  infant.    If  the  infant  elect  to  stand  by  the 

.  1101,  S  L.  R.  A.  176;  BnuQt?      McConneU  c  McConneU,  76  N.  H.  386, 


t.  PnU,  23  Vt.  378.  la  the  < 
dted  in  this  pamgraph  it  was  held  that 
wher«  an  inf Euit  pves  a  note  for  aeoea- 
mrieB,  be  is  liable  on  the  note,  but  the 
lecoTwy  will  be  reduced  to  the  amount 
the  neceasariea  were  actually  worth. 
Other  jurigdictiona  hold  that  an  infant 
ia  not  liable  on  a  bill,  note,  or  bond,  aa 
such,  whatever  the  oonaideTation.  Re 
Soltykoff,  [1891]  1.  Q.  B  413;  Morton  p. 
Steward,  5  111.  App.  633;  Henderoon 
V.  Fox,  6  Ind.  489;  Ayers  v.  Buma,  87 
Ind.  24fi,  44  Am.  Rep.  759;  Beeler 
V.  Young,  1  Bibb,  519;  M'Crillia  v. 
How,  3  N.  E.  348;  Fenton  v.  White, 
1  Southard,  111;  Swaaey  v.  Vander- 
hc^en,  10  Johns.  33;  Bouchell  v. 
Clarey,  3  Brer.  194;  McMinn  v.  Rich- 
monda,  6  Yerg.  9. 

HHjman  v.  Cain,  3  Jones  L. 
111. 

"  N.  H.  Pub.  St.  (1901),  c.  177,  i  26, 
so  enacts  as  to  persona  under  guudioD' 
ship,  but  a. minor  under  guardianship 
WBB  nerertheleBS  held  liable  for  neeea- 
sariea  funuahed  henetf  and   infant. 


74  AU.  875. 

**  Gregory  o.  Lee,  64  Conn.  407,  30 
Atl.  63,  25  L.  R.  A.  618;  Wallin  ■>. 
Highland  Park  Co.,  127  Iowa,  131; 
Wells  p.  Hardy,  21  Tex.  Qv.  App.  464, 
61  S.  W.  603;  Pool  v.  Pratt,  I  D.  Chip. 
252,  254;  Jones  v.  Valentines'  School, 
122  Wis.  318,  09  N.  W.  1043;  Interna- 
tional Textbook  Co.  v.  McKone,  133 
Wis.  200,  113  N.  W.  483.  K  the  con- 
tract ia  in  part  Hcecuted,  the  infant 
is  liable  for  the  value  only  of  that  part. 
Grt^ry  v.  Lee,  64  Conn.  407,  30  Ati. 
63,  25  L.  R.  A.  618. 

"  It  has  been  held,  however,  that 
where  an  infant  bai^ned  to  pve  his 
servicea  for  support  and  schooling, 
the  infant  could  not  recover  for  serv- 
ices rendered  even  though  he  oFFered 
to  deduct  the  value  of  the  considera- 
tion which  he  had  received.  Wilhelm 
o.  Hardman,  13  Md.  140.  See  aba 
Starke  v.  Storm's  Ex.,  115  Va.  661,  79 
a.  E.  1057. 

"  Aflkey  p.  Williams,  74  Tex.  204, 
11  3.  W.  1101,  6  L.  R.  A.  176.  See 
Sales,  S122. 
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contract  he  may  do  bo  as  well  where  necessaries  are  the  subject 
of  the  contract  as  where  they  are  not."  What  is  meant  by 
saying  the  infant  is  liable  only  quasi-contractually  for  neces- 
saries is  that  he  may  avoid  his  contracts  to  pay  for  necessaries 
just  as  he  may  other  contracts,  but  that  if  he  does  so  a  liability 
will  be  imposed  upon  him  by  the  law  which  he  cannot  avoid. 
It  is  essential  to  recovery  that  necessaries  shall  have  been 
fiuTiished  on  the  credit  of  the  infant.  If  furnished  on  the 
credit  of  his  parent  or  guardian,  he  is  not  liable."" 

§  241.  What  are  necessaries. 

It  depends  upon  the  facts  in  each  case  whether  goods  or 
services  contracted  for  by  an  infant  are  necessary.  Illustrations 
may  be  given  of  what  kinds  of  goods  have  been  held  necessary 
or  the  reverae,  but  it  should  be  remarked  that  the  same  thing 
may  be  necessary  to  one  person  under  certmn  circumstances 
and  unnecessary  to  another  person  under  other  circumstances." 
Necessaries  seem  to  be  limited  by  the  courts  as  closely  as 
poflMble,  and  generally  come  under  the  heads  of  food,'  or 
clothing  ^  of  a  reasonable  kind,  pxirchased  for  the  use  of  the 
infant  himself  or  of  his  family.'  In  England  the  law  seems  less 
strict  than  in  the  United  States.  Jewelry  to  present  to  the 
betrothed  of  a  wealthy  infant, »°  a  watch,*  a  horse,*  a  racing 
bicycle,'  have  all  been  held  or  said,  in  England,  to  be  neces- 

<TBolt    V.    Ward    Cl&reaoieuz,    2  Price  f.  Sanders,  60  Ind.  310,  314; 

Strange,  937;  Atwell  v.  Jenkins,  163  Riyere  o  Gr^g,  5  Rich.  Eq.  274,  378. 

Maaa.  362,  40  N.  £.  178,  28  L.  R.  A.  <  Barnee  v.  Toye,  13  Q.  B.  D.  410; 

694,  47  Am.  St.  Rep.  463;  Union  Life  Andetoon  v.  Smith,  33  Md.  465;  Lynch 

Ins.  Co.  c.  Hilliord,  63  Ohio  St.  478,  v.  Johnson,  109  Mich.  640,  67  N.  W. 

491,  59  N.  E.  230,  81  Am.  St.  Rep.  644;  90B;  Gay  v.  BaUou,  4  Wend.  403,  21 

O'Rourke  v.  John  Hancock  Ins.  Co.,  Am.  Dec.  158. 

23  R.  I.  457,  462,  50  AU.  834,  57  L.  R.  >  Cantine  v.  FhiUips,  S  Harr.  (Del.) 

A.  406,  91  Am.  St.  Rep.  643.  428;  Andetoon  v.  Smith,  33  Md.  465; 

<•  Nicholson  v.  Wilbom,  13  Ga.  467;  Qiapman  v.  Hughes,  61  Miss.  339. 

Hoyt  V.  Casey,  114  Mass.  397,  19  Am.  »"  Jenner  v.  Walker,  19  L.  T.  (N.  S.) 

Rep.  371.    See  discussion  of  a  similar  398.    But  see  Hewlings  v.  Graham,  84 

question  in  legard  to  married  women,  L.  T.  497. 

iTifi-a,  S  270.  *  Barnes  v.  Toye,  13  Q.  B.  D.  410, 

"Epperson  v.  Nugent,  67  Miss.  45,  414;  Petere  v.  Fleming,  6  M.  4  W.  42. 

47,  34  Am.  Rep.  434;  Rivers  v.  Grc^g,  >  Hart  v.  Prater,  1  Jur.  623. 

6  Rich.  Eq.  274, 278.  ■  Clyde  Cycle  Co.  v.  Hargreavea,  78 

>  Barnes  v.  Barnes,  50  Conn.  572;  L.  T.  296. 


(ibvGoOt^lc 


120. 


CAPACTFT  OF  PAATIBB,  INFANTS 


469 


saries  under  special  circumstancefl.  It  may  be  doubted  if 
American  judges  would  generally  accept  these  results,^  though 
it  should  be  noticed  that  the  American  XJnifonn  Sales  Act 
follows  the  English  Sale  of  Goods  Act  in  its  lai^uage  and 
certwnly  recognizes  that  things  may  be  regarded  as  necessary 
for  the  child  of  wealthy  parents  which  would  not  be  for 
others.'  Services  of  a  pt^sician  or  dentist  are  recognized  to 
be  necessary ,•  and  it  may  be  safely  assumed  that  medicine 
is  also  in  proper  cases  ">  as  are  funeral  expenses  of  an  infant's 
deceased  husband."  It  is  not  likely  that,  because  a  physician 
reconnnended  horseback  exercise,  most  American  courts  would 
hold,  as  an  En^ish  court  has  done,  tiiat  a  horse  thereby 
might  become  necessary  in  the  legal  sense."  Lodging  is 
necessary."  And  since  board  and  lodging  are  necessaries,  an 
infant's  ^reement  to  work  in  return  for  them,  if  reasonable, 
cannot  be  rescinded  by  him  after  it  is  executed.''*  Coke  stated 
that  an  infant  binds  himself  to  pay  "for  his  teaching  and 
instruction,"  "  and  a  rudimentary  education  is  clearly  within 
the  list  of  necessaries,"'  "  as  is  training  for  a  trade;  "  but  a 


'  See  the  following  section. 

•  Unifono  Soles  Act,  Sec.  2,  "Neces- 
Bftriea  iu  this  section  means  goods  suit- 
able for  tiw  condition  in  life  of  such 
infant  or  othw  penon,  and  to  hia  ac- 
tual requiiementa  at  the  time  of  de- 
Krery."  The  Statw  where  this  stat- 
ute ii  in  force  are  enumerated,  tT^ra, 
{SOS. 

•  See  Strong  v.  Footo,  42  Conn.  203; 
McLean  v.  Jackson,  12  Ga.  App.  51, 
76  S.  E.  792;  Price  v.  Sanders,  60  Ind. 
310,  314.  See  also  Williams  v.  Bon- 
ner, 79  Mise.  664,  31  So.  207;  Potter 
V.  Thomas,  164  N.  Y.  8.  923. 

"Glover  p.  Ott,  1  McCord,  572. 
In  Co.  lit.  172  a,  "necessary  pbysicke  " 
is  induded  among  the  things  for  which 
an  infant  may  bind  himsdf . 

"  ChapiHe  K.  Cooper,  13  M.  A:  W. 
252.  / 

"Hart  P.  Prater,  1  Jur.  623.  See 
also  Ckm-ee  v.  Brooke,  2  Strange,  1101. 
See,  however,  Aaron  v.  Barley,  6  Rich. 
L.26.    C/.  cases  cited  tn/ra,  n.  3£. 


"  Gregory  v.  Lee,  64  Conn.  407,  30 
Atl.  53,  25  L.  R.  A.  618;  Price  v.  San- 
deis,  60  Ind.  310,  314;  Watson  a. 
Cross,  2  Duv,  147;  Rivers  v.  Gr^g, 
6  Rich.  Eq.  274, 278. 

"  James  o.  Gillen,  3  Ind.  App.  472, 
30  N.  E.  7;  Stone  r,  Dennison,  13  Pick. 
1,  23  Am.  Dec.  654;  Squire  t>.  Eyd- 
liff,  0  Mich.  274;  Ormaby  v.  Rhoades, 
S9  Vt.  505,  10  Atl.  722;  qf.  Breed  5. 
Judd,  1  Gray,  455;  Spicer  v.  Earl,  41 
Mich.  191, 1  N.  W.  923.  See  Genereux 
o.  Sibley,  18  R.  I.  43,  25  Atl.  345. 

"Co.  Litt.  172  a.  See  also  RoUe's 
Abr.  Enfants  (c),  pi.  10. 

"'  "  See  coses  in  the  following  notes. 
Likewise  a  board  bill  contracted  by  an 
infant  to  enable  him  to  attend  school 
was  enforced  in  Kilgore  v.  Rich,  83  Me. 
305,  22  Atl.  176,  12  L.  R.  A.  869,  23 
Am.  St.  Rep.  780. 

"Cooper  V.  Simmons,  7  H.  &  N. 
707.  See  Mauldin  v.  Southern  Short- 
hand  University,  126  Ga.  681,  65  S.  E. 
922,  where  the  court  held  whether  a 
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higher  educaticm  in  college  ,'*  or  for  a  profesBion,"'  or  a  five- 
year-course  of  instruction  at  a  corrrespondsnce  school"  has 
been  held  not  to  be.  In  regard  to  all  forma  of  education, 
however,  except  the  moat  rudimentary,  the  question  must 
depend  upon  the  infant's  circumstances  and  station  in  life  " 
Whether  the  nature  of  a  contract  is  such  that  it  can,  under 
any  circumstances,  be  regarded  as  a  contract  for  necessaries, 
is  a  question  of  law;  **  but  if  the  court  decides  that  under 
some  circumstances  such  a  6ontract  mi^t  be  for  necessaries, 
it  then  bec<nnes  a  question  of  fact  for  the  juiy  whether  it 
was  BO  in  the  particular  case.'* 

§  242.  What  ar«  not  necessaries. 

Unda*  ordinary  circumstances  the  purchase  of  a  house 
is  not  necessary,*'  nor  work  and  materials  for  Vbe  building 
of  a  house,*  nor  fire  insurance,"  nor  life  insurance."   Clothing 

"course  in  Btenognqihy  costing  S35  **  Moddoz  v.  Miller,  1  M .  A  S.  738; 

WM  naoownry  for  A  girl  of  seventeen 

yemn"   would   depend   entirely   Upon 

that  particular  infant's  condition  in 

life  which  her  previous  education  and 

attainments  had   prepared  or  fitted 

her  to  oecuj^. 

•*Middlebury  College  v.  Chandler, 
16  Vt.  683,  42  Am.  Dec.  537;  Gayle  f. 
Hayes'  Adm.,  79  Va.  542. 

"  Turner  p.  Gaither,  83  N.  C.  357, 
36  Am.  Bep.  S74;  Bouehdl  e.  Clary, 
3  Brer.  IH. 

"International  Text  Book  Co.  v. 
Connelly,  20S  N.  Y.  188,  99  N.  E.  722, 
42L.R.  A.  (N.S.)1115.  In  this  oaae 
the  infant  was  under  the  oare  of  a 
guardian  able  and  willii^  to  supply 
him  with  support  and  training  suita- 
ble to  hia  condititm. 

"  PetetB  t>.  Fleming,  6  M.  A  W.  42; 
Mauldin  v.  Southern  Shorthand  Uni- 
▼eraity,  126  Ga.  6SI,  fiS  S.  E.  922. 

"McKasna  «.  Mmy,  61  lU.  177; 
Garr  v.  Haekett,  86  Ind.  373;  Merriam 
V.  Cunningluun,  11  Cush.  40;  Lynch 
p.  Johnson,  109  Midi.  640,  67  N.  W. 
908;  Deodl  a.  Lewenthal,  S7  Min.  331, 
34  Am.  Bep.  449;  Glora;  v.  Ott,  1  Mc- 
Ctxd,  572. 


Peten  v.  ftening,  6  M.  A  W.  42; 
Mauldin  ■>.  Southern  Smrthaod  Uni- 
veraity,  126  Ga.  681,  S6  S.  K  922; 
Meniam  o.  Cunnin^iam,  11  Cusb.  40; 
Lynch  v.  Johnson,  109  Mich.  640,  67 
N.  W.  908;  Deodl  v.  Lewenthal,  57 
Miw.  331,  34  Am.  Rep.  449;  Cobbey 
V.  Buchanan,  48  Neb.  301,  67  N.  W. 
17fl. 

**  llus  is  dear  fram  the  fact  that 
repairs  on  a  house  bdonging  to  an  io* 
fant,  thou^  easoitial  to  the  pmamva- 
tioQ  of  the  {Moperty,  have  beoi  hdd 
not  neoenary.  Tupper  o.  Cadwell, 
12  Meto.  S59,  46  Am.  Deo.  701;  Wal- 
lis  V.  Bardwdl,  126  Mass.  366;  Wwt 
p.  Gregg's  Adm.,  1  Grant,  63.  And 
aee  the  foUowing  note. 

iPrim  V.  Sanders,  60  Ind.  310, 
314;  Prioe  v.  Jennings,  62  Ind.  Ill; 
Womack  p.  Loar,  II  Ky.  L.  Rep.  6, 
II  8.  W.  438;  Horstmqrer  ■>.  Conixtrs, 
66  Mo.  App.  115;  Alloi  c.  Lerdner,  78 
Hun,  603;  Freeman  ir.  Bridger,  4 
Jones  L.  1;  Phillips  v.  Lloyd,  18  R.  I. 
99,  2G  Atl.  900. 

'  New  Hanqnhire  fire  Ins.  Co.  v. 
Noyee,  32  N.  H.  346. 

Prudential  Ina'.  Co., 
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of  unusual  elegance  is  clearly  not  essential; "  nor  is  jewelry,*" 
but  exertional  clothing  may  be  treated  as  necessary  on 
the  marriage  of  an  infant."  Such  food  as  confectionery  and 
fruit,*'  liquors  "  and  tobacco  '*  obvioiwly  are  not  necessaries, 
nor  is  a  horse,*'  a  carriage,"  a  bicycle,"  or,  ordinarily,  travel- 
ing expenses.*' 

"The  law  does  not  contemplate  that  a  minor  shall  open 
a  shop  and  become  a  trader,  or  the  proprietor  of  a  business 
which  involves  the  making  of  a  variety  of  contracts,"  There- 
fore, articles  essential  for  the  conduct  of  a  business  in  which 
the  infant  is  engaged  are  not  necessaries,*'  but  the  judge 
from  whom  the  preceding  words  are  quoted  adds,  "If  they 
had  been  hand  tools  to  a  reasonable  amount,  such  as  are 
ordinarily  provided  by  a  journeyman,  and  necessary  for  use 
in  his  trade  or  business,  the  case  would  be  different."  *° 


184  Man.  348, 68  N.  E.  673, 63  L.  R.  A. 
741,  100  Am.  St.  Rep.  560. 

"Malcarell  v.  Bachelor,  Cro.  Elii. 
£83;  LeSlB  v.  SugE.  15  Ark.  137;  Gayle 
o.  HftTee'  Adm.,  79  Va.  542,  647. 

XRydw  V.  Wombwdl,  L.  R.  Ex. 
32. 

"GaiT  v.  Haskett,  86  Ind.  373; 
Sams  V.  Stockton,  14  B.  Mon.  232; 
Jordan  ».  Coffield,  70  N.  C.  110,  113. 

»  Brooker  v.  Soott,  11  M.  A  W.  67. 
Compare  Wharton  t>.  Mackemie,  6 
Q.  B.  606. 

"  GloTar  0.  Ott,  1  MoCord,  572. 

■*  BfTsnt  tr.  Richardson,  L.  R.  3  Ex. 
03,  note. 

"Bedw  V.  Young,  1  Bibb,  519; 
Gayle  v.  Hayes'  Adm.,  70  Va.  &42,  547; 
Skrine  v.  Gordon,  9  Ir.  Rep.  C.  L.  479. 
Compare  oaaee  cited  in  the  {Receding 

"Howard  V.  Simpkina,  70  Oa.  322; 
HcffingtoD  t>.  Jackaon,  43  Tex.  Civ. 
App.  560,  96  S.  W.  108. 

"  Pyne  v.  Wood,  145  Mass.  558,  14 
N.  E.  775;  GiUis  v.  Goodnin,  180 
Mass.  140,  ei  N.  E.  813,  91  Am.  St. 
Rep.  265;  Rioe  n.  Butler,  160  N.  Y. 
678,  55  N.  E.  275,  47  L.  R.  A.  303,  73 
Am.  St.  B«p.  703.    Othenrise  in  Eng- 


hmd.  Clyde  Cycle  Co.  v,  Hargreaves, 
78  L.  T.  296. 

"McKanna  b.  Merry,  61  Bl.  177. 
See  Breed  i;.  Judd,  1  Gray,  455,  458. 

"Ryan  u.  Smith,  166  Man.  303, 
43  M.  E.  109.  To  the  same  ^eot  aee 
Whittjngham  p.  Hill,  Cro.  Jao.  4d4; 
Dilk  t.  Eeigbley,  2  Eep.  480;  Sanger 
V.  Hibbard,  104  Fed.  465,  43  C.  C. 
A.  635;  Lein  v.  Centaur  Motor  Co., 
194  lU.  App.  509;  House  v.  Alexan- 
der, 105  Ind.  109,  4  N.  E.  891,  55  Am. 
Bep.  189;  DeceU  s.  Leweutbal,  57 
Miaa.  331,  34  Am.  Rep.  449;  Rain- 
water V.  Durham,  2  Nott  4  McG.  624, 
10  Am.  Deo.  637;  Chabot  v.  Paulhus, 
32  R.  I.  471,  79  All.  1103;  Wallace  v. 
Leiwy,  57  W.  Va.  263, 110  Am.  St.  Rep. 
777,  50  S.  E.  243.  See  also  Covault  u. 
Nevitt,  157  Wia.  113,  146  N.  W.  1115, 
61  L.  R.  A.  {N.  S.)  1092.  But  other- 
wise under  the  statute  of  some  States. 
Ullmer  v.  Fitsgerald,  106  Ga.  816,  32 
8.  E.  869;  Jimmerson  v.  Lawrence,  112 
Ga.  340,  37  S.  E.  371;  fie  Brice,  93 
F^Rep.  942  (Iowa).  And  see  HoU  o. 
Butterfield,  69  N.  H.  364,  47  Am.  Rep. 
209. 

«>  Ryan  o.  Smith,  IQS  Mass.  303,  43 
N.  E.  109. 
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There  has  been  considerable  litigation  upon  the  question 
whether  a  contract  by  an  infant  for  legal  services  is  a  contract 
for  necessaries.  It  has  generally  been  held  that  such  services 
rendered  in  protection  of  ordinary  rights  of  property  are  not 
necessaries.^'  as  a  guardian  should  be  appointed  to  take  chai^ 
of  such  matters.  But  payment  for  legal  services  rendered  for 
an  infant's  personal  rdief  or  protection  is  recoverable;  as  for 
defending  him  against  a  charge  of  crime,**  or  for  bringing  an 
action  for  a  tort  to  the  person,^'  or  for  obtaining  his  dischai^ 
from  imprisonment.**  And  where  an  attorney  is  employed 
by  a  guardian  or  guardian  ad  litem  to  protect  the  infant's 
property  his  "estate  may  be  made  liable  for  a  reasonable 
attorney's  fee,  if  the  services  rendered  were  for  the  manifest 
benefit  of  the  infant,  and  necessary  for  the  protection  of 
valuable  lights  belonguag  to  him."  *' 

§  243.  Money  advanced  for  the  purchase  of  necessaries. 

It  was  ruled  by  Buller,  J.,  at  Nisi  Prius  in  1783  that  money 
lent,  though  lent  for  the  express  purpose  of  enabling  an  infant 
to  purchase  necessaries,  and  actually  expended  in  accordance 


"  Mclsaac  v.  Adams,  190  Maaa.  117, 
7e  N.  E.  654,  112  Am.  St.  Rep.  321; 
DiUon  0.  Bowles,  77  Mo.  603;  Houck  v. 
Bridwell,  28  Mo.  App.  644;  Englebert 
V.  TtomU,  40  Neb.  196,  68  N.  W.  862, 
26  L  R.  A.  177,  42  Am.  St.  Rep.  665; 
Cobbey  f.  BuchAiiaD,  48  N^.  391,  67 
N.  W.  176;  PhelpB  d.  Woroester,  11 
N.  H.  51;  New  Hftrnpehire  Mutual 
Fire  Im.  Co.  v.  Noyee,  32  N.  H.  346; 
Barker  v.  Hibbard,  54  N.  H.  639,  20 
Am.  Rep.  leO;  Watts  t>.  Houston  (Okl.), 
165  Pac.  128;  ThraU  v.  Wright,  38  Vt. 
494.  But  some  deciaionB  hold  that  eer- 
vvxB  reasonably  required  for  the  de- 
fence of  iHOperty  rights  are  neceasaries. 
Sutton  t.  Heinzle,  84  Kana.  756,  115 
Fao.  560,  34  L.  R.  A.  (N.  S.)  238; 
SluBher  v.  Weller,  161  Ky.  203,  161 
S.  W.  684;  Nagel  ».  Schilling,  14  Mo. 
App.  576;  Searcy  v.  Hunter,  81  Tex. 
644, 17  S.  W.  372,  26  Am.  St.  Rep.  837. 
And  in  Helps  v.  Clayton,   17  G.  II. 


(N.  S.)  S53,  a  ohai^  for  the  eervicea  of 
a  solicitor  who  prepared  a  married  set- 
tlement for  an  infant  whs  held  rccovei- 

"  Barker  v.  Hibbanl,  54  N.  H.  539, 
20  Am.  Rep.  160;  Aakey  n.  Williams, 
74  Tex.  294,  11  8.  W.  HOI,  6  L.  R.  A. 
176. 

*iMun8on  d.  Washband,  31  Conn. 
303,  83  Am.  Dec.  151;  Hickman  o.  Mo- 
Donald,  164  la.  50,  146  N.  W.  323; 
Crafts  V.  Carr,  24  R.  I.  397,  63  AtL 
275,  60  L.  R.  A.  128,  96  Am.  St.  Rep. 
721;  Ex  gorte  Smithaon,  108  Tonn.  442, 
67  S.  W.  864;  Hanlon  v.  Wheeler  (Tex. 
Civ.  App.),  45  S.  W.  821.  Cf.  Phelps 
V.  Woroester,  II  N.  H.  51;  TbnJl  a. 
Wright,  38  Vt.  4M. 

"People  V.  Muffin,  25  Wend.  698. 

"Owens  V.  Gunther,  75  Ark.  37, 
40,  86  8,  W.  851,  citing  r—Munson  v. 
Washband,  31  Conn.  303,  83  Am.  Dec. 
161;  Epperson  v.  Nugent,  67  Miss.  46, 
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with  this  purpose  cannot  be  recovered,*^  "as  the  plaintiff 
thereby  put  it  in  tlie  defendant's  power  to  misapply  the 
money."  The  sanie  rule  has  been  stated  in  a  few  cases  in 
this  country/!'  There  are  also  early  English  cases  touching 
the  matter  but  these,  though  cited  by  the  American  decisions, 
fully  involve  the  point  in  one  instance  only,  and  in  tiiat  single 
instance  the  decision  is  contrary  to  the  rule  for  which  Uie 
case  is  cited.*    If  the  question  arose  in  equity,  it  was  e^ly 


31  Am.  B«p.  434;  Jones  v.  Yore,  142 
Mo.  38,  43  8.  W.  384;  Barker  v.  Hib- 
bard,  S4  N.  H.  539,  20  Am.  Rep.  160. 

"Probart  i>.  Knouth,  2  ap.  472, 
note. 

"Leiit  V.  Centaur  Motor  Co.,  194 
Dl.  App.  £09;  Beeler  p.  Young,  1  Bibb, 
619,  B21;  Swift  i>.  Bennett,  10  Cuah. 
436,  438;  Btadk^  c.  Pratt,  23  Vt.  378, 
386.  But  aee  RandaU  tr.  Sweet,  1 
Dtmo,  460,  461. 

"Hie  early  deciaioDB  are  Rearsby 
and  CufFer'B  Owe,  Qodb.  219;  Darby 
V.  Boucher,  1  Salk.  279;  Earle  v. 
Peale,  1  Salk.  386;  EDlia  c.  Ellix,  3 
Solk.  197.  In  ReaTsby  and  CuSer'a 
Case,  a  prohibition  was  granted  pro- 
hibiting the  Court  d  Requests  from 
entertaining  a  suit  for  money  which 
the  plaintiff  had  laid  out  for  necee- 
wiee  fof  the  defradant,  "because 
aa  it  was  said  he  might  have  an  ae- 
tion  of  debt  at  the  comnton  law,  upon 
the  contract  for  the  same,  because 
they  were  thin^  for  his  necessary 
Uvelibood  and  maintenance."  In 
Darby  v.  Boucher  the  case  was  thus 
put:  "One  lenda  an  infant  money, 
who  emidoys  it  in  p^ing  tor  neces- 
sariee,  whether  in  that  case  Ute  in- 
fant be  liable,  and  it  was  bdd  clearly 
by  tbe  Chid  JuaUce  that  the  infant 
IB  not  liable,  for  it  is  upon  the  lending 
Uiat  the  contract  must  arise,  and  af  tw 
that  time  Uiere  could  be  no  contract 
raised  to  bind  the  infant,  because 
after  that  be  mig^t  waste  tbe  money, 
and  tbe  infant's  Eq>;dying  it  afterward 
B  will  not  by  matter  ex 


post  facto  entitle  the  plaintiff  to  an  ac- 
tion." It  is  to  be  noticed  that  it  is  not 
stated  in  this  case  that  the  money 
was  lent  (or  the  purpose  of  buying 
neceesaries.  In  Earle  v.  Peale  a  rep- 
lication to  a  plea  of  infancy  that  the 
money  was  lent  for  necessaries  was 
held  bad.  The  court  said:  "He  may 
buy  neoemariee,  but  he  cannot  borrow 
money  to  buy,  for  he  may  misapply 
the  money,  and,  therefore,  the  law 
will  not  trust  him  but  at  tiie  peril  of 
the  lender  who  must  lay  it  out  for  him, 
or  see  it  laid  out,  and  then  it  is  his  pro- 
viding; and  his  laying  out  so  much 
money  for  necessaries  for  him,"  In  this 
case  the  question  which  the  court  was 
primarily  considering  was  that  of  lia- 
bility for  money  lent  for  necesaries 
and  not  used  for  that  purpose — not 
that  of  liability  for  money  both  lent 
and  spoit  for  necesHaries.  This  fur- 
ther appears  from  another  report  of  the 
case  in  10  Mod.  67,  where  the  court 
says:  "In  this  case  the  lending  for 
audi  a  purpoee  is  only  put  in  issue, 
which  mi^t  be  maintained  without 
showing  how  the  money  was  actually 
laid  out;  that  if  the  fact  was  so,  the 
plaintiff  should  have  dedared  for 
money  ao  laid  out,  and  not  so  lent." 
The  rally  case  where  the  question  of 
money  both  lent  and  spent  for  neces- 
sariee  was  clearly  passed  upon  is  the 
last  of  those  cited  above,  Ellis  v.  Ellis. 
In  this  case  (also  reported  in  12  Mod. 
197,  Comb.  482,  1  Ld.  Haym.  344) 
it  was  held  that  "an  infant  is  chaise- 
able  for  money  lent,  if  it  is  laid  out 
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settled  and  is  well  established  that  the  infant  is  liable.*  In 
jurisdictions,  ^erefore,  where  equitable  rules  are  appUcable 
to  all  actions,  recovery  must  be  aUowed."  Moreover,  if 
a  surety  for  an  infant's  liability  for  necessaries  pays  the  claim, 
he  may  recover  from  the  infant  what  he  has  paid,^'  and 
similarly  the  infant  has  been  held  liable  for  money  paid  at 
his  request  to  satisfy  a  debt  for  necessaries.*'  Finally,  if 
the  money  is  actually  applied  by  the  lender  himself  to  the 
purchase  of  necessaries  for  the  infant  it  is  well  settled  that 
the  infant  is  liable.**  If,  therefore,  the  creditor  cannot  recover 
at  law  for  money  lent  to  an  infant  and  expended  by  him  for 
necessaries,  'Uie  reason  must  be  purely  technical.  No  sound 
technical  reason  exists.  If  the  infant's  liability  for  necessaries 
is  quasi-contractual  the  principles  governing  'Uie  case  ought 
to  be  based  on  the  enrichment  of  the  mfant  and  his  duty 
as  a  matter  of  justice  to  reimburse  the  person  to  whom  this 
enrichment  is  owing.  Judged  by  these  principles  there  is 
no  valid  distinction  to  be  made  between  a  case  where  Mie 
creditor  bought  the  necessaries  for  the  infant  and  a  case 
where  he  allowed  the  infant  to  do  so  with  money  lent  for 
the  purpose.  The  same  result  follows  if  the  infant's  liability 
for  necessaries  be  regarded  as  contractual.  Contracts  for 
necessaries  on  this  assumption  differ  from  other  contracts 

for  neceasariee,  according  to  hia  d^ree,  Thurston  v.  NottiDEbam  Soc.,  |1903| 

but  all  that  is  &t  the  peril  of  the  lender."  A.  C.  6;  Price  v.  Sanders,  60  Ind.  310; 

This  decision  wbb  decided  before  Earle  Hickman  v.  Hall's  Adm.,  5  litt.  338, 

D.  Feale,  though  the  report  of  it  in  Sal-  342;  Wataon  «.  Croea,  2  Duvall,  147, 

keld'B  and  Modem  Reports  is  subee-  149;  Bradley  v.  Pratt,  23  Vt.  378,  386. 

quent,  but  there  is  nothing  in  Earle  v.  See  alao  Ostrander  o.  Quin,  84  Miss. 

Peale  which  can  be  regarded  as  over^  230,  36  So.  267,  106  Am.  a.  R^.  426. 

ruling  Ellis    v.  Ellis.    There  are  no  ■'Frioe  n.  SandoB,  40  Ind.  310. 

recent  t^^gliah  dedsions  on  the  point  "  Conn   v.  Cobum,  7   N.  H.  36S, 

in  courts  of  law.    In  Bateman  o.  King-  26  Am.  Dec.  746;  Hainea'  Adm.  r. 

ston,  6  L.  R.  Ir.  328,  the  \endex  me  Tarrant,   2   Hill    (S.   C),    400.     See 

not  allowed  to  recoT«'  on  an  interests  also  Ayers  f.  Bums,  87  Ind.  245,  248, 

bearing  note  though  the  money  had  249,  44  Am.  Rep.  759;  Dial  v.  Wood,  9 

been  expoided  by  the  infant  for  neces-  Baxt.  296. 

earies,    but    the   difficulty   the   oourt  '>  Randall  v.  Sweet,  1  Denio,  460; 

found  was  to  allow  recovery  on  an  in-  Ekiuitable  Trust  Co.  v.  Moss,  149  N.  Y. 

t«rest-bearingnot«,  irreepeotiTeof  what  App.  Div.  615, 134  N.  Y.  S.  533, 

the  consideration  for  it  was.    See  Re  "  See  cases  aupra,  and  Clarke  b.  Lee- 

Soltykoff,  11891]  1  Q.  B.  413.  lie,  5  Eep.  28;  £e  Oabbon,  [1904]  2 

"Marlow  v.  Pitfield,  1  P.  Wma.  658;  Ch.  466. 
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only  in  this  that  they  cannot  be  avoided,  and  the  reason 
for  not  allowing  them  to  be  avoided  is  because  it  is  essential 
for  Uie  infant's  welfare  that  he  have  power  to  bind  himself, 
since  otherwise,  if  without  money,  he  might  be  deprived  of 
ihe  necessaries  of  life.  This  reason  apphes  to  the  case  of 
money  lent  and  used  for  necessaries  as  fully  as  to  anything 
else.  Frequently  an  infant  can  get  no  credit  for  necessaries, 
but  can  borrow  money  from  a  friend  wherewith  to  buy  them. 
It  is  a  harsh  rule  which  compels  the  lender,  who  rei^des  porhf^ 
at  a  distance,  to  supervise  the  espenditure  on  penalty  of  forfeits 
ing  his  claim,  even  though  the  infant  keeps  his  word  and  buys 
only  necessaries.  The  reasoning  suggested  in  some  of  the  old 
cases  that  the  contract  must  be  either  vaUd  or  invalid  when 
made  and  that  as  ihe  infant  might  misapply  the  money  the 
contract  could  not  be  good,  goes  on  the  assumption,  which 
cannot  now  be  maintained,  that  the  contracts  of  an  infant 
if  not  for  necessaries  are  void,  for  there  is  no  reason  why  a 
wmtract  voidable  when  made — that  is  before  the  money  is 
spent  for  necessaries — should  not  cease  to  be  voidable  later, 
when  the  money  is  so  expended,  or  that  a  quasinjontractual 
liability  should  not  then  arise.'*  In  a  Tennessee  case  ^^  it 
was  held  tiiat  a  claim  for  payment  for  a  telegram  sent  by 
an  infant  in  destitute  circumstances  to  his  parents  for  money 
was  a  cl^m  for  necessaries.  This  can  hardly  be  supported 
unless  it  is  admitted  that  money  sent  to  relieve  bis  destitu- 
tion would  be  a  necessary.  It  may  be  added  that  any  "remedy 
by  subri^ation,  besides  being  fictitious  uid  circuitous,  has 
two  defects.  If  the  borrower  pays  cash  for  his  necessaries, 
no  debt  arises  to  which  the  lender  can  be  subrogated;  yet 
surely  he  is  just  as  worthy  of  relief.  If  the  borrower  becomes 
insolvent,  and  the  lender  happens  to  be  subrc^ated  to  the  rights 
of  secured  creditors,  he  receives  a  wholly  undeserved  priority."" 

^'Hie  {vrtbex  leaaon  auugested  by  meat  of  the  rule  in  other  terma,  for 
Redfield,  J.,  in  Bradley  v.  Pratt,  23  why  should  such  privity  be  neceesaryT 
Vt.  378,  386,  and  adopted  in  the  note  There  is  no  rule  and  no  analogy  in  the 
to  Craig  V.  Van  Bebbm,  18  Am.  St.  law  that  makes  it  requisite  for  the  en- 
Rep.  658,  that  the  difficulty  ii  want  of  foroement  of  a  right  agunst  the  infant, 
privity  between  the  lender  and  the  one  **  Western  Union  Tel.  Co.  v.  Qietr, 
who  guinea  the  necessaries,  ia  in  115  Tenn.  368,  89  S.  W.  327, 
reality  no  reason  but  merely  a  state-  *  See  26  Barv.  L.  Rev.  726,  citing 
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§  241.  Previous  supply. 

What  are  necessaries  is  determined  not  simply  by  the 
nat\u%  of  the  thing,  but  by  the  need  of  that  thing  at  that 
time  by  the  particular  infant  in  question.  Accordingly  if 
an  infant  is  already  supplied  either  by  his  guardian  or  by 
previous  purchases,  with  sufficient  food,  clothing,  or  other 
necessaries,  no  further  purchase  on  credit  of  articles  of  the 
same  kind  can  bind  him.*^  Therefore,  whether  a  minor  is 
living  with  a  parent  or  guardian  who  is  capable  of  supplying 
him  with  necessaries  is  a  fact  vital  for  determining  whether 
a  particular  contract  made  by  him  is  for  necessaries.  The 
presumption  is  that  the  infant's  wants  are  sufficiently  met, 
and  the  court  will  not  substitute  the  judgment  of  a  jury  for 
that  of  a  parent  or  guardian  unless  the  discretion  of  the  latter 
has  clearly  been  abiised."  Moreover,  if  necessaries  are  fur- 
nished an  infant  when  he  is  living  with  a  parent  or  guardian 
the  legal  inference,  in  the  absence  of  evidence  to  the  con- 
trary, is  that  they  are  furnished,  on  tiie  credit  of  the  parent 
or  guardian,  not  of  the  infant." 

If  an  infant,  when  in  need,  purchases  more  of  the  re- 
quired goods  than  are  essential,  recovery  can  be  had  by  the 
seller  for  only  so  much  as  were  actually  needed.*  "It  is 
immaterial  whether  the  plaintiffs  did  or  did  not  know  of  the 

In  re  Wiodum,  M.  A  C.  Q.  Ry.  Co.,  t.  Casey,  114  Man.  307, 19  Am.  VLep. 

[1899]  1  Ch.  440,  ait  iUustrating  a  pos-  331;  Deoeli  v.  Lewenthal,  57  Miaa.  331, 

able   undeeerved   jHiority.  34  Am.  Rep.  449;  Perria  v.  Wilaon,  10 

D  BuTghart  v.  AngerBtdn,  6  C.  &  P.  Mo,  451;  IntemationBl  Text  Book  Co. 

690;  Foster  v.  Redgrave,  L.  R.  4  Ex.  c.  Conndly,  20Q  N.  Y.  188,  99  N.  E. 

35,  note;  Baniee  t>.  Toye,  13  Q.  6.  D.  722,  42  L.  R.  A.  (N.  S.)  IIIS;  Guthrie 

410;  Johnatooe  v.  Marks,  19  Q.  B.  D.  ».  Murphy,  4  Watts,  80;  Kraker  v. 

609;  Conboy  d.  Howe,  59  Conn.  112,  Bynun,  13  Rich.  L.  163.    This  princi- 

22  All.  35;  Pearson  o.  White,  13  G&.  pie  is  said  not  to  be  affected  by  the 

li^p.  117,  78  S.  E.  864;  McKanna  e.  poverty  of  the  parent  or  guardian. 

Meiry,  61   lU.    177,    180;  Trainer  v.  Hoyt  v.  Casey,  114  Mas.  397,  but  this 

Trumbull,  141  Mass.  527,  6  N.  E.  761;  cannot  be  true  in  an  extreme  ease. 

Deodl  V.  Lewenthal,  57  Miss.  331,  34  See  Trainer  v.  Trumbull,  141  Mass.  527, 

Am,  Rep.  449;  Penin  s.  Wilson,  10  6  N.  E.  761. 
Mo,  461;  Nicho!  v.  St^er,  8  Lea,  393.  "Hoyt   n.   Casey,    114  Mass.  397, 

»  Bainbridge  e.  Pickering,  2  W.  Bl.  19  Am.  Rep,  371. 
1325;  Mauldin  v.  South^n  ^ortliand         *<Nichcdaon  v.  WUboni,  13  Ga.  467; 

University,  126  Oa,  681,  55  8.  E.  922;  Johnson  v.  Utus,  6  Watts  ft  S.  8(^ 

McKanna  v.  Merry,  61  III.  177;  Hoyt  40  Am.  Dec.  542. 
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existing  supply,  just  as  it  is  immaterial  whetiier  they  did  or 
did  not  know  that  the  defendant  was  a  minor."  "  It  has 
been  decided  in  Eogkuid  **  tiiat  an  infant  in  receipt  of  an 
income  sufficient  to  pay  for  all  necessaries  nev^theless  may 
bind  himself  by  a  purchase  on  credit;  but  the  contrary  has 
been  held  in  the  United  States."  It  would  sean  on  principle 
that  though  the  infant  if  he  had  previously  wasted  the  money 
could  buy  on  credit,  otherwise  he  ought  not  to  be  bound, 
for  his  power  to  bind  himself  should  be  limited  to  cases 
where  his  protection  requires  it.'^  If  it  appears  that  an  infant 
has  been  sufficiently  supplied  with  money  to  provide  himself 
witii  necessfuies  the  bmden  should  be  upon  the  creditor  of 
producing  evidence  that  the  money  had  been  previoiuly 
misapplied.*'  So  if  the  infant  is  living  with  his  parents  or 
guardian,  the  burden  is  upon  the  creditor  to  prove  that  the 
infant  was  not  supplied  by  them."  It  has  been  settled  that 
an  infant  is  not  bound  by  his  ^ecutory  promise  to  buy  neces- 
saries,*^ but  it  has  not  been  decided  whether  in  case  of  a  sale 
where  title  has  passed  to  the  infant  but  the  goods  have  not 
been  delivered,  the  infant  may  repudiate  the  bai^^.  It 
seems  reasonable  to  allow  this,  if  for  instance  he  finds  that 
he  no  longer  needs  the  goods.  Though  the  elements  of  contract- 
ual liability  exist,  the  unjust  enrichment  which  forms  the 
basis  of  quaa-contractual  liability  does  not.  If  this  be  so 
the  time  when  the  infant  becomes  bound,  if  at  all,  is  when 
the  goods  are  dehvered.  For  this  reason  in  the  Uniform  Sales 
Act  the  moment  of  delivery  is  the  time  considered  in  deter- 
mining whether  an  infant  has  a  previous  supply." 


"  Earoea  v.  Toye,  13  Q.  B.  D.  410,  See  alao  Nicholson  o.  Wilbom,  13  Oa. 

414;  Kline  v.  I/Amoureux,  2  Fiuge,  467. 

419, 22  Am.  Deo.  052;  Nicfaol  v.  Steger,  ■•  Bainbridge  v.  Piokering,  2  W.  Bl. 

6  Leo,  303.  1326;  Hoyt  v.  Casey,  114  Mass.  397, 

"Burghart   v.    HaU,  4    M.   4    W.  19  Am.  Rep.  371;  Pmia  «.  Wibon, 

727,  10  Mo.  451;  I^^eman  v.  Bridger,  4 

*■  Brent  V.  Williams,  79  Miss.  356,  Jones  L.  1,  67  Am.  Dec.  258;  Connolly 

30  So.  713;  Rivers  v.  Gn«g,  5  Rich.  b.  Hull,  3  McCord,  6,  IS  Am.  Dec.  612. 

Eq.  274.  •>  See  supra,  S  240. 

**  Rircn   v.    Gregg,    5    Rich.    Eq.  *■  Sec.  2.    The  States  which  have  en- 

274.  acted    this    statute    are    enumerated 

•■  Rivera  v.  Gregg,  S  Rich.  Eq.  274.  injra,  S  506. 
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§  246.  False  representations  of  age. 

It  is  everywhere  agreed  that  the  fact  that  an  infant  was  trad- 
ing as  an  adult  or  otherwise  appeared  to  be  of  age,  and  that  the 
other  party  contracted  with  him  on  the  belief  that  he  was 
an  adult,  does  not  affect  the  validity  of  the  transaction  or 
the  infant's  privilege  either  at  law"  or  in  equity."'  If  the 
infant  is  guilty  of  actual  misrepresentation  of  his  ^e,  the 
authorities  are  not  so  uniform  but  the  view  is  generally  accepted 
that  he  is  not  thereby  precluded  in  an  action  at  law  from  asserts 
ing  with  its  ordinary  consequences  his  privilege  as  an  infant.^' 


"MiUer  b.  BUokley,  38  L.  T. 
(N.  8.)  527;  Mftcaraal  «.  Taylw,  167 
U.  S.  688,  6»S,  42  L.  Ed.  326,  17  Sup. 
Ct.  961;  Oliver  v.  McaeUan,  21  Ala. 
675;  Buchamui  v.  Hubbard,  96  Ind.  1; 
Folds  V.  Allardt,  35  Minn.  488,  499, 
29  N.  W.  201;  HouBton  o.  Cooper,  3 
N.  J.  L.  866;  Van  Winkle  t>.  Ketcham,  3 
Gainee,  323;  Curtin  v.  Patton,  11  8. 
&  R.  305,  309;  Carpenter  v.  Pridgen, 
40  Tex.  32,  35;  Grauman,  Man  A 
Cljne  Co.  V.  Krieniti,  142  Wis.  566, 
126  N.  W.  50. 

''Stjkeman  v.  Dawson,  I  De  G.  ft 
S.  90;  Miller  ir.  Blanker,  38  L.  T.  <N.  S.) 
527;  Alvey  u.  Reed,  115  Ind.  148 
17  N.  E.  265,  7  Am.  St.  Rq>.  418, 
(Code);  Baker  u.  Stone,  136  Mass.  405; 
Brantley  v.  Wolf,  60  Miss.  420;  Rivers 
V.  Gregg,  5  Rich.  Eq.  274,  279. 

"  Bartlett  o.  Wells,  1  B.  A  8.  836; 
De  Boo  e.  Foster,  12  C.  B.  (N.  S.)  272; 
Sims  e.  Everhardt,  102  U.  8.  300,  312, 
26  L.  Ed.  87;  Tobin  o.  Spann,  85  Ark. 
566.  109  S.  W.  534.  16  L.  R.  A.  (N.  8.) 
672;  Beauchamp  v.  Bertig,  90  Ark.  351, 
119  S.  W.  75,  23  L.  R,  A.  (N.  S.)  659; 
Merriam  v.  CunniDgham.  11  Cush.  40; 
Raymond  v.  General  Motorcycle  Co. 
(Mass.),  119  N.  E.  359;  Conrad  v. 
lAue,  26  Minn.  380,  4  N.  W.  605,  37 
Am.  Rep.  412;  Alt  v.  Graff,  65  Minn. 
191,  68  N.  W.  9;  United  States  Corp.  v. 
Ulrickson,  84  Minn.  14,  20,  86  N.  W. 
613,  87  Am.  St.  Rep.  326;  Miller  v. 
St.  Louis  Ac.  R.,  188  Mo.  App.  402, 
174  8.  W.  166;  Bm-ley  v.  Ruffldl.  10 


N.  E.  184,  34  Am.  Dec.  146;  Conroe  c 
Birdsall,  1  Johns.  Gas.  127,  1  Am.  Dec. 
105;  Brown  v.  McCune,  5  Sand.  224; 
International  Text  Book  Co,  v.  Con- 
ndly,  206  N.  Y.  188,  99  N.  E.  722,  42 
L.  R.  A.  (N.  8.)  1116.  But  see  etmba. 
First  Nat.  Bank  e.  Casey,  168  la.  349, 
138  N.  W.  897;  Damron  o.  Common- 
wealth, no  Ky.  268,  61  S.  W.  459,  96 
Am.  St.  Rep.  453;  Commander  v. 
BraiU,  88  Miss.  668,  41  So.  497,  9 
L.  R.  A.  (N.  S.)  1117;  Lake  v.  Perry,  95 
Mies.  550,  49  So.  569;  Cobbey  v.  Bu- 
chanan, 48  Neb.  391,  67  N.  W.  176; 
Harseim  v.  Cohen  (Tex.  Civ.  App.),  25 
S.  W.  9n.  See  also  Putnal  o.  WaUtar, 
61  Fla.  720,  55  So.  844,  36  L.  R.  A. 
(N.  8.)  33;  County  Board  v.  HensI^, 
147  Ky.  441,  144  8.  W.  63,  42  L.  R.  A. 
(N.  a)  643;  Haiper  v.  Utsey  (Toe  Qt. 
App.),  97  S.  W.  508.  In  Graumaa, 
MaiT  ft  Cline  Co.  v.  KrieoiU,  142  Wis. 
556,  126  N.  W.  50,  the  court  held  that 
though  an  infant  would  be  estopped  to 
avoid  a  contract  beneficial  to  himadf, 
if  he  fraudulently  represented  himself 
as  having  capacity  to  contract,  be 
would  not  be  so  estopped  by  his  fraud 
to  avoid  an  obligation  as  a  surety 
where  he  received  no  benefit.  In  R. 
Leshe,  Ltd.,  v.  Sheill,  [1914]  3  K.  B. 
6D7  (C.  A.),  the  defendant,  an  infant, 
by  fraudulently  misrepresenting  that 
he  was  of  full  age  induced  the  plaintiffs 
to  lend  him  two  sums  of  £^  eat^. 
In  jin  action  by  the  lender  to  reoover  the 
amounts  advanced,  the  court  d«iied 
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An  infant  who  seeks  equitable  relief,  however,  is  generally 
held  to  be  estopped  to  avoid  a  transactioD  in  which  he  has 
made  such  a  nusrepresentation,  unless  he  can  restore  ai^ 
eonaderation  received  by  him.^*  This  equitable  doctrine  has 
recently  been  sunmuuized  in  England  as  follows:  "I  think 

rdirf,  raveisng  the  judgmeot  of  Hot-  474,  28  8.  W.  189,  766;  Hayn  v. 
Parker,  41  N.  J.  Eq.  630,  7  AU. 
511;  Intenuttional  Land  Co.  v.  Mar- 
shall, 22  Okla.  693,  98  Pte.  961,  19 
L.  R.  A.  (N.  S.)  1050;  Williamson  v. 
JoDM,  43  W.  Va.  562,  27  8.  E.  411, 
38  L.  R.  A.  694.  See  also  Davidson  p. 
Young,  38  m.  146.  See  further,  aupra, 
{232.  See,  however,  Sims  o.  Erei- 
hardt,  102  U.  S.  300,  26  L.  Ed.  87, 
which  seems  to  ezprees  a  contraiy  view, 
thou^  the  plaintiff's  bill  offend  to 
have  the  considemtion  deducted  from 
the  amount  claimed  from  the  defend- 
ant. The  force  of  this  decision  is  some- 
what weakened  by  the  fact  that  the 
oourt  was  evidently  ignorant  of  the 
distinction  made  by  the  T'^f^igt'  de- 
dtdoDB  between  legal  and  equitable 
proceedings  so  far  as  this  question  of 
estoppel  is  concerned.  Sims  o.  Ever- 
hardt  is  cited  as  controlling  ia  Sanger 
*.  Hibbard,  104  Fed.  466,  43  C.  C.  A. 
636.  In  Tobin  v.  Spann,  86  Ark.  556, 
109  S.  W.  634, 16  L.  R.  A.  (N.  S.)  672, 
also,  the  court  sustained  a  bill  to  set 
aside  Uie  deed  tA  two  infants,  though 
the  infanta  had  stated  that  they  were 
of  age.  llie  oourt  did  not  refer  to  any 
diatinotion  between  oases  wha«  infants 
seek  equitable  rdief  and  oths  oases. 
Under  la.  Code,  {3190,  the  court 
adopts  the  equitable  rule  and  holds  the 
infant  estopped.  Mrst  Nat.  Bank  v. 
Casey,  168  la.  349, 138  N.  W.  897.  See 
also  Geer  t>.  Eovy,  1  Root,  179.  Id 
Gnuman,  Marx  &  Qiue  Co.  o.  Krien- 
iU,  142  ^le.  666,  126  M.  W.  SO,  the 
court  said  tliat  the  Infant  mi^t  be 
eHtoF^)ed  but  only  in  oases  where  the 
infant  was  a  person  having  actual  dis- 
cretion, and  was  fraudulent,  and  where 
the  transaction  was  beneficial  to  the 


ridge,  J.  Lord  Summer  said  in  the 
Court  of  Appeal:  "To  the  claim  for 
return  of  the  principal  moneys  paid  to 
Uie  infant  undtf  the  oontraot  that 
failed,  as  money  had  aad  reoaved  to 
the  plaiatiffs*  use,  there  are  at  least 
two  answers:  the  infancy  itself  was  an 
answer  htion  1874  at  oommon  law, 
and  the  Infants'  Rdi^  Ant,  1S74,  is 
an  answer  now.  An  action  for  money 
had  an  reonred  against  an  infant  has 
been  sustained,  where  in  substance 
the  cause  of  action  was  « lUicIo:  Bris- 
tow  V.  tJlmtmniij  1  Esp.  172;  approved 
befoi^  1874  in  Inn  Seager,  60  L.  T. 
666,  and  cited  without  disiqjproval  in 
Cowem  ■>.  Nield,  p912I  2  K.  B.  419. 
Even  this  has  been  doubted,  but  wh«e 
the  substance  of  the  cause  of  action  ia 
eontraotual,  it  is  certainly  otherwise. 
To  mmey  had  and  received  and  other 
indebitatus  counts  infancy  was  a  de- 
foiae  just  as  to  any  other  action  in 
oontraot:  Alttm  d.  Midland  Ry.  Co., 
per  mites,  J.,  34  L.  J.  (C.  P.)  292,  at 
pp.  297,  298;  In  re  Jones,  per  Jessel, 
M.  R.,  18  Ch.  D.  at  p.  11&" 

"Bx  parit  Unity  Association,  3  De 
O.  A  J.  63  (dting  earlier  authorities 
by  which  the  court  felt  bound  but  of 
which  it  expressed  its  dishke);  Cont- 
van  f.  Hawkins,  41  L.  J.  Ch.  439 
[compare  Bartlett  v.  Wells,  I  B.  &  B. 
836;  DeRoo  n.  Foster,  12  C.  B.  (N.  S.) 
272];  Schmithomer  tr.  Eiseman,  7 
Bush,  298;  Ingram  f.  Ison,  26  Ky.  L. 
Rep.  48,  80  a  W.  787;  County  Board 
e.  Hensley,  147  Ky.  441,  144  8.  W.  63, 
42 L.  R.  A.  (N.  S.)  643; Goff  o.  Murphy, 
163  Ky.  634,  156  S.  W.  95;  Ferguson  o. 
Bobo,  64  Miss.  121 ;  Ostraoder  v.  Quin, 
84  MiaB.  230,  36  So.  257,  106  Am.  St. 
Rep.  426;  Ryan  v.  Orowitey,  125  Mo. 
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that  the  whole  current  of  deciBions  down  to  1913,  ^art 
from  dicta  which  are  inconclusive,  went  to  shew  that,  when 
an  infant  obtained  an  advantage  by  falsely  stating  himself 
to  be  of  full  age,  eqxiity  required  him  to  restore  his  ill-gotten 
gains,  or  to  release  the  party  deceived  from  obligations  or 
acte  in  law  induced  by  the  fraud,  but  scrupulously  stopped 
short  of  enforcing  against  him  a  contractual  obligation,  entered 
into  while  he  was  an  infant,  even  by  means  of  a  fraud."'* 
Such  misrepresentation  has,  moreover,  other  effects.  Thouf^ 
the  infant  may  not  lose  his  privilege  under  the  bai^in  at  law 
or  perhaps  even  in  equity,  the  adult  acquires  also  the  right 
to  disaffirm  the  contract.^*  A  transaction  induced  by  fraud 
is  voidable  by  the  defrauded  person,  and  it  is  immaterial 
for  this  purpose  whether  the  fraudulent  person  is  an  infant 
or  an  adult.'*  Whether  the  infant  is  liable  in  tort  for  deceit 
in  misrepresenting  his  age  is  not  so  clear.  There  is  consider- 
able authority  that  he  is  not."  The  sounder  view,  howevra*,  is 

"  By  Lord  Sunmo'  in  R.  Leslie,  Ltd., 
V.  »i«dll,  (1914)  3  K.  B.  607,  618  (C.  A.) 

Id  Stocks  V.  Wilson,  [1913]  2  K.  B. 
23S,  ao  infant  who  had  obtained  fur- 
niture from  the  pkintifFs  by  falsely 
stating  that  he  was  of  age,  and  had 
sold  part  of  it  for  £30  was  judged  lia* 
ble  in  a  personal  judgment  by  Lush, 
J.,  to  pay  this  £30.  Whethn  this  deci- 
sion was  baeed  on  a  liability  to  restore 
what  was  in  the  infant's  poaaeesion,  or 
was  a  personal  judgment  irreepective 
of  property  in  the  infant's  hands  ia 
possibly  doubtful.  If  the  latter  is  the 
effect  of  the  decision,  it  ie  overruled  by 
the  later  case  of  R.  Leelie,  Ltd.,  v. 
^eill. 

'*  This  suggests  the  inquiry  as  to  the 
right  to  rescind  a  bargain  with  an  in- 
fant and  reclaim  from  him  what  bad 
been  transferred  if  the  reason  of  disaf- 
firmance is  not  based  on  any  wrong 
of  the  infant,  but,  e.  g.,  on  mutual 
mistake;  or  if  the  plaintiff  also  ia  an 
infant  and  seeks  to  rescind  on  tiiat 
ground.  Here  it  seems  that  the  infant 
would  be  freed  not  only  from  liability 
on  his  contract  but  also  from  quasi- 


contraotual  liability  unless  he  had  still 
in  hand  the  property  or  its  proceeds 
by  which  he  was  originally  enriched. 

"  Lempri^  v.  Idnge,  12  Ch.  D.  67S; 
Pritcbett  t>.  fife,  8  Ala.  App.  462,  62 
So.  1001;  Badgn  v.  Hiinney,  15  Mass. 
359.  So  where  the  infant  obtains 
goods  with  fraudulent  intent  not  to 
pay  for  them.  Aahloek  v.  Viv^,  29 
lU.  App.  314;  Wallace  v.  Mone,  5  Hill, 
391;  Kilgore  f.  Jordan,  17  Tex.  341, 
351. 

'*The  "earlier  authorities  are  clear 
to  this  point  that  no  such  action  can 
be  maintained.  Johnson  t>.  Fie,  1 
Ley.  169,  and  1  Keb.  905;  Grove  v. 
Nevili,  1  Keb.  778;  Green  v.  Green- 
bank,  2  Marsh.  485."  Merriam  f. 
Cunnin^iam,  11  Gush,  40.  To  the 
same  effect  are  Liverpool  Assoc,  v. 
Fairhurst,  9  Ex.  422;  R.  LeeUe,  Limited, 
s.  SheiU,  [1914]  3  K.  B.  fl07  (C.  A.), 
(discrediting  Stocks  t>.  Wilson,  [1913] 
2  K.  B.  236);  Slayton  v.  Barry,  175 
Mass.  513,  56  N.  E.  674,  49  L.  R.  A. 
560,  78  Am.  St.  Bep.  510;  Brooks  ». 
Sawyer,  191  Mass.  151,  76  N.  E.  953; 
114  Am.  St.  Rep.  594;  Raymond  t>. 


(ibvGoOt^lc 


§  246  CAFACITT  OF  PARTIES,  INFANIS  481 

that  the  infant  is  Uable."  It  is  conceded  in  all  the  cases  ih&t 
an  infant  b  as  a  rule  liable  for  his  torts  ^  and  there  is  no  valid 
reason  why  he  should  not  be  liable  for  false  and  fraudulent 
representations  as  fully  as  for  oliier  torts,  nor  if  he  is  in  general 
liable  for  his  deceits  is  there  any  reason  to  distinguish  the 
case  where  the  injurious  consequence  of  the  deceit  is  entering 
into  an  unenforceable  contract  from  cases  where  the  injurious 
consequences  are  of  a  different  nature.  The  reasonii^  generally 
given  in  cases  which  protect  the  infant,  "that  infante  are 
liable  for  then*  torts,  yet  the  form  of  action  does  not  determine 
their  liability,  and  they  cannot  be  made  liable  when  the 
cause  of  action  arises  from  a  contract,  all^ough  the  form  is 
ex  delicto,"  "  does  not  meet  the  difficulty.  The  infant  is 
not  held  liable  on  his  contract  ^ther  in  form  or  substance 
if  he  is  held  liable  for  deceit. 

§  2t6.  Other  false  representations. 

Even  more  difficult  questions  have  arisen  in  r^ard  to 
otiier  false  statements  of  infants — especially  warranties  of 
quality  or  title.  The  action  upon  a  warranty  is  older  than 
the  action  of  assumpsit,  deceit  being  r^arded  as  the  gist  of 
the  action.  In  modem  times  a  warranty  has  been  regarded 
as  contractual  in  its  nature,  but  the  right  to  brii%  an  action 
sounding  in  tort  upon  it,  having  been  early  established  has 
persisted.  Undoubtedly  many,  perhaps  most,  warranties  are 
representations  of  fact  as  well  as  promises,  but  in  other  cases 

General  Motorayle  Co.,  230  Mara.  54,  Rice  v.  Boyer,  103  Ind.  472,  9  N.  E. 

119  N.  E.  359;  Brown  p.   McCune,  5  420,  68  Am.  Bap.  53;  Yeager  v.  E&iight, 

Sandf.  224,  229;  Nash  i>.  Jewett,  61  Vt.  60  Miss.  730;  Htta  o.  Hall,  g  N.  H. 

601,  18  Atl.  47,  4  L.  R.  A.  561,  IS  Am.  441    (the  leading   case);   Eckstein  t>. 

St.Bep.931.    SeealsoPrioer.Hewett,  Frank,  1  Daly,  334;  Ki^ore  v.  Jordan, 

8  Ex.  146;  BarUett  v.  WcJls,  1  B.  A  17  T«x.  341;  Carpenter  v.  Fridgen,  40 

S.  836;  Brown  v.  Dunham,  1  Root,  Tez.    32. 

272;    Geer   v.    Hovy,    1    Root,    179;  **  He  is  not,  however,  liable  for  the 

Cinrad   v.    Lane,   26    Minn.    389,    4  torts  of  his  agauts,  under  the  doctrine 

N.  W.  69S,  37  Am.  Rep.  412;  United  <rf   rtapondeal    superior.      Covault    n. 

Stal«e  Corp  n.  Ulnckson,  84  Minn.  Nevitt,  157  Wis.  113,  146  N.  W.  1116, 

14,  20,  86  N.  W.  613,  87  Am.  St.  Rep.  61  L.  R.  A.  (N.  S.)  1092. 

826;  FfffguBon  v.  Bobo,  54  Misa.  121,  "  Nash  v.  Jewett,  61  Vt.  501,  503, 

131;  Keen  v.  Hartnian,  48  Pa.  St.  497,  18  Atl.  47,  4  L.  R.  A.  561,  61  Am. 

88  Am.  Dec  472.  St.  Rep.  931. 
"Davidaon  o.  Young,  38  lU.  145; 
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the  warrantor's  liability  is  wholly  based  on  a  promise,  and 
so  far  as  there  is  any  representation  to  be  implied  from  the 
warranty,  it  is  one  of  opinion.  Even  where  a  warranty  contains 
a  false  representation  of  fact,  the  seller  may  be  unaware 
that  his  representation  is  false,  and  in  such  a  case  what  is 
usually  held  to  be  an  essential  element  of  a  right  of  actdon 
for  deceit  is  lacking.  If  an  action  of  tort  is  allowed  und^ 
such  circumstances  against  an  adult,  the  gist  of  the  action 
may  fairly  be  r^^arded  as  contractual  or  quad-contractual, 
and  if  the  warrantor  is  an  infant,  his  privil^e  should  protect 
him  from  liabihty.  If,  however,  an  infant  makes  representa- 
tions of  fact,  known  to  him  to  be  false,  and  these  representa- 
tions are  reUed  on,  the  fact  that  the  infant  has  also  warranted 
the  truth  of  his  statements  should  not  protect  him.  This 
reasoning  agrees  with  that  in  a  South  Carolina  decision,"* 
and  finds  some  support  from  other  cases,  not  directly  in  point, 
for  instance,  the  decisions  cited  in  the  preceding  section 
holding  an  infant  liable  for  misrepresenting  his  age,  and  other 
decisions  in  which  it  was  held  that  an  infant  who  obt^bs 
property  witii  ihe  intent  not  to  pay  for  it  is  liable  in  tort." 
The  broad  statement  sometimes  made"^  that  an  infant  Is 
not  liable  for  a  tort  which  grows  out  of  contractual  relations 
is  also  discredited  by  another  class  of  cases  which  hold  that 
if  property  is  bailed  to  an  infant  for  one  purpose  and  in  viola- 

"Woid  V.  Vanoe,  1  Nott  &  MoC.  "  MftthewB  v.  Cowan,  00  lU.  341; 

197,  9  Am.  Dee.  683.     The  court  in  Ashlook  v.  Vivell,  29  lU.  App.  388; 

view  of  the  finding  of  the  jury  that  Wallace  s.  Moras,  5  Hill,  391.     See 

the  infant  knew  of  the  falai^  of  his  alao  Badger  o.  Phinney,  15  Mas.  359, 

representations  held  the  [dea  of  in-  8  Am.  Deo.    lOfi;  Walker  b.   Davis, 

fancy  ineffectual.  Baying:  "This  is  an  1  Gray,  S06;  Gaunt  e.  Taylor,  15  N. 

action,  tm  nell  io  form  aa  in  Bubetaoce,  Y.  8.  689;  Harseim  v.  Cohen  (Tex. 

ex  ddieio,  aitd  when  such  ia  the  cause  Civ.  App.),  25  8.  W.  977. 

of  action,  even  where  the  form  is  *x  "  See,  e.  g.,  Codey  oa  Torts,  •  106; 

eonlraetu,  the  defense  of  infancy  will  2  Kent's  Com,  *  241;  Collins  v.  Gif- 

not  avail.    Bristow  v.  Eastman,  1  Eep.  ford,  203  N.  Y.  465,  96  N.  E.  721, 

172."     In  Bristow  v.  Eastman,   the  38  L.  R.  A.  (N.  S.)  202;  Lowery  ■>. 

action  of  money  had  and  received  was  Cate,  108  Tenn.  64,  64  S.  W.  1068,  S7 

allowed  against  an  infant  to  recover  L.  R.  A.  673,  91  Am.  St.  Rep.  744. 

money  embeuled  by  him.     To  the  The  authorities  on  the  liability  of  an 

same  effect  are  Shaw  e.  Coffin,  58  Me.  infant  for  a  tort  are  collected  in  a  note 

264,  4  Am.  Hep.  290;  Elwdl  v.  Martin,  in  57  L.  R.  A.  673. 
32  Vt.  217. 
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tion  of  his  contract  he  uses  it  for  another  he  is  guilty  of  con- 
version;^ and  that  a  Diligent  infant  bailee  is  liable  for  his 
n^Iigence."  Nevertiieless  there  are  decisions  holding  without 
qualification  that  an  infant  warrantor  is  not  liable  in  any 
fonn  of  action  or  under  any  circumstances.'*  The  distinction 
is  not  ot^erved  in  these  cases  between  holding  the  infant 
to  make  good  the  warranty  and  holding  him  responsible  for 
damage  caused  by  fraudulently  inducing  the  plaintiff  to  con- 
tract with  him.  The  fonner  oi^t  not  to  be  allowed  even 
though  the  action  is  in  tort;  the  latter  ought  to  be." 

§  247.  Infants*  agency  to  bind  parent 

The  relation  of  parent  and  child  does  not  of  itself  give  any 
authority  to  the  child  to  bind  the  parent.*'  In  contracts 
other  than  tiiose  for  the  purchase  of  necessaries  the  liability 
of  a  parent  on  contracts  made  by  the  child  depends  on  the 
ordinary  rules  of  agency;  each  case  presents  its  own  question 
of  fact." 

How  far  an  infant  is  empowered  by  law  to  impose  liabiUty 
on  the  parent  for  the  purchase  of  necessaries,  depends  in 
large  measure  on  whether  the  parent  is  imd^  a  legal  obliga' 

"Bunurd    c.    Haggis,    14    C.    B.      N.W.864.   But  see  ctmtm  Brunhtdil  p. 


(K.  S.)  46;  Walley  v.  Holt,  35  L.  T. 
631;  Homo'  v.  Thwiiig,  3  Pick.  492; 
Churchill  t>.  White,  58  Neb.  22,  7S 
N.  W.  369,  76  Am.  St.  Reporte,  64; 
Eaton  V.  Hill,  60  N.  H.  235,  9  Am. 
Sep.  189;  Stack  v.  Cavanaugh,  67 
N.  H.  149,  30  Atl.  350;  CampbeU  v. 
Stakes,  2  Wend.  137,  19  Am.  Dec. 
561;  Fish  v.  Fenis,  5  Duer,  49;  Moora 
V,  EMtman,  1  Hun,  578;  Freeman  v. 
Boland,  14  R.  1.  39,  51  Am.  Rep.  340; 
Qreoi  o.  Speny,  16  Vt.  390,  42  Am. 
Deo.  619;  IWne  v.  Wiley,  23  Vt.  355, 
56  Am.  Dec.  86;  Ray  v.  Tubbs,  50 
Tt.  688,  28  Am.  Rep.  S19.  See,  hon- 
em,  the  oontraiy  deoiaiona,  Fawcett 
p.  Smethurst,  31  T.  L.  Rep.  86;  Jen- 
mugs  V.  Rundall,  8  T.  R.  335;  Schenk  d. 
Strong,  1  Southard  (N.  J.),  87;  Peuroee 
V.  Ciuren,  3  RAwle,  361,  24  Am.  Dec. 
3S6;  Wilt  D.  Welsh,  6  Watta,  9. 
"  Doggy  V.  Miller,  180  la.  1146,  162 


Brandee,  90  N.  J.  L.  31,  100  Atl.  1 

"Grove  ».  Nevill,  1  Keb.  778; 
Green  c.  Greenbank,  2  Marah.  485; 
Preacott  V.  NorriB,  32  N.  H.  101; 
Collina  v.  Gifford,  203  N.  Y.  465,  96 
N.  E.  721,  38  L.  R.  A.  {N.  8.)  202; 
Gilson  V.  Spear,  38  Vt.  311;  Doran  v. 
Smith,  49  Vt.  353. 

"  The  fact  that  in  many  jurisdiotionB 
damages  in  decdt  for  an  adult's  mis- 
repreeentations  are  measured  by  what 
the  plaintiff  would  have  gained  had  the 
misrepreaentation  been  true  rather 
than  what  he  lost  from  its  falsity  (see 
infra,  i  1302)  may  partially  acoount 
for  the  indisposition  of  courts  to  hold 
the  infant  liable. 

"Habhegger  f.  King,  149  Wis.  1, 
135  N.  W.  166,  39  L.  R.  A.  (N.  S.) 
881. 

"For  cases  on  tUs  subject  see  29 
Cyc.  1664,  39  L.  R.  A.  881,  note. 
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tion  to  support  the  child.  If  the  parent  is  under  no  legal 
duty  in  the  matter,  the  child  has  no  power  to  bind  the  parent 
even  for  necessaries."  The  existence  of  such  a  l^al  duty 
frequently  depends  upon  the  age  and  capacity  of  the  minor 
child  to  take  charge  of  his  own  afiF^rs,*"  and  also  upon  whether 
the  child  is  emancipated."  If  in  a  given  case  the  parent 
is  under  an  obhgation  to  support  and  educate  a  child,  one 
who  furnishes  on  the  credit  of  the  parent  necessaries  to  the 
child  which  should  have  been  furnished  by  the  parent  can  re- 
cover from  the  parent;  *^  but  there  must  be  some  special  need 
of  immediate  action  or  some  clear  failure  on  the  part  of  the 
parent  to  perform  his  duty  in  order  to  justify  furnishing  a 
minor  even  with  necessaries  without  the  parent's  assent,*'  and 
if  the  necessaries  are  not  furnished  on  the  credit  of  the  parent 
the  creditor  it  seems  can  in  no  case  recover  from  him.'* 

§  218.  Actions  by  and  against  infants. 

An  infant  cannot  personally  prosecute  an  action  in  court.  An 
action  on  his  behalf  must  be  brought  either  by  his  guardian 
or  by  a  next  friend.'*  It  is  a  good  plea  in  abatement  that 
a  plaintiff  who  sues  without  a  guardian  or  next  friend  is  an 
infant."  And  if  a  judgment  is  entered  against  an  infant 
plaintiff  who  sues  without  being  thus  represented,  the  judg- 
ment will  not  bind  him."    The  practice  of  aUowing  an  infant 

"  Baker    v.    Keer,    2    Stark.    601;  Am.  Dec.  572;  Kwton  v.  Davia,  18 

Mortimore  e,  Wri^t,  fl  M.  &  W.  482;  Ga.  457;  Brown  v.  Deloaoh,  28  Ga. 

Shelton  o.  Spnngett,   11  C.  B.  452;  486;  Pidgin  f.  Cram,  8  N.  H.  350; 

Freeman  v.  RobisEoa,  38  N.  J.  L.  383,  Ketchem  c.  MaraUad,  18  M.  V.  Misc. 

20  Am.  Hep.  399.  450,  42  N.  Y.  S.  7;  Peacock  v.  Linton, 

•0  On  the  quwtjon  of  the  liability  in  22  R.  I.  328,  47  Atl.  887,  53  L.  R.  A. 

any  given  Stat«,  of  the  parent  to  sup-  192. 

port  and   educate  the  child,  see  19  "  See  ii^ra,  S  270,  where  the  corre- 

Cyc.    1605,    1606.     See  aleo  TiSaoy  sponding  question  as  to  married  women 

on  Peraons,  2d  ed.,  p.  251.  ia  discussed. 

•>  See   itupra,    {  225.  '*  1  31.  Gomm.  464;  Guild  v.  Crana- 

"  Smith   V.   Gilbert,    80   Ark.   626.  ton,  8  Gush.  506;  Williams  v.  Cleave- 

98  S.  W.  115,  8  L.  R.  A.  (N.  S.)  1098;  land,  76  Conn.  426,  56  AU.  850. 

lAznson  V.  Vamum,   171   Mass.  237,  "Young  v.  Young,  3  N.  H.  346; 

50  N.  E,  615;  Finn  v.  Adams,   138  Taylor  v.   Superior  Court,  30  R.  I. 

Mich.  258,  101  N.  W.  533;  Farmington  200,  560,  76  Atl.  644. 

0.  Jonea,  36  N.  H.  271,  272.  « HanUn   f.    Burk   Bros.    Co.,    174 

»  Owen  p.  Whit*,  5  Porter,  436,  30  Mo.  App.  462,  160  S.  W.  647. 
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to  sue  by  his  next  friend  instead  of  by  guardian  is  derived 
from  an  early  English  statute.  *^  The  general  guardian  "is 
usually  the  proper  person  to  represent  the  infant  plaintiff 
in  such  action.  But  there  are  frequently  cases  when  the 
infant  may  properly  sue  by  next  friend,  notwithstanding 
the  existence  of  such  guardian,  as  when  the  guardian  is  absent 
or  is  imwUling  cfr  imable  to  institute  or  prosecute  the  required 
action  or  appeal,  and  especially  when,  though  declining  to 
take  such  action  himself,  he  does  not  forbid  such  proceeding, 
or  when  he  is  disqualified  by  interest  hostile  to  that  of  the  in- 
fant, or  is  for  other  reasons  an  improper  or  unsuitable  person 
to  prosecute  such  actions  in  behalf  of  the  ward."  **  Though 
the  next  friend  is  not  appointed  by  the  coiu*t,  his  authority 
to  prosecute  an  action  may  be  revoked  by  the  court.'  The 
action  is  properly  brought  in  the  name  of  the  infant  with 
the  statement  that  he  is  represented  by  a  stated  next  friend 
or  guardian,  not  in  the  name  of  such  next  friend  or  guardian.* 
In  most  jurisdictions  if  an  infant  is  sued  it  is  the  duty  of  his 
general  guardian,  if  he  has  one,  not  adversely  interested  to 
appear  and  defend  the  action.^  If  the  infant  has  no  general 
guardian,  or  if  the  general  guardian  has  an  adverse  interest, 


■■WEBtmioBter  2d,  c.  IS.  See  Guild 
V.  CraiiRton,   8  Cush.  506. 

••WiUiamB  n.  Cle&Teland,  76  Ooon. 
426,  432,  56  AU.  S50.  See  tuitba: 
Hooks  K.  Smith,  58  AU.  238,  29  Am. 
Rep.  745;  Baltimore  &  P.  R.  Co.  p. 
Tajrlor,  6  App.  Caa.  (D.  C.)  259; 
Holmes  e.  Field,  12  01.  424;  Chudleigh 
p.  Chicago,  R.  I.  4  P.  Ry.  Co.,  51  LI. 
App.  491;  Patterson  o.  Pullman,  104 
m.  80;  Deforf  v.  State,  30  Md.  179; 
French  v.  Marahall,  136  Mam.  664; 
SegelkeD  v.  Meyer,  94  N.  Y.  473;  Rob- 
son  V.  Osbom,  13  Tex.  298;  Mutin  v. 
Weyman,  26  Tei.  460;  ThomBs  v. 
Dike,  11  Vt.  278,  34  Am.  Dec.  690; 
Hicks  «.  Hioka,  79  Wib.  466,  470,  48 
N.  W.  495. 

1  Guild  P.  Cranston,  8  Cush.  506. 
In  this  cue  the  court  stayed  proceed- 
ings in  a  suit,  brou^t  on  b^ialf  of  a 
minor  without  his  consent,  on  the  peti- 


tian  at  the  minor,  being  aatisfied  that 
hia  intereste  would  not  suffer  from  a 
delay  in  the  suit  until  he  attained  his 
majority. 

■  Ssodeen  c.  Tschider,  205  Fed.  252, 
123  C.  C.  A.  456;  Bmeric  b.  Alvarado, 
64  Cal.  593,  2  Pac.  418;  Bradley  i>. 
Amidon,  ID  Paige,  235.  In  Sandeen  v. 
Tachider,  gapra,  however,  it  was  held 
that  the  defect  could  be  and  had  been 
waired. 

■  Nunn  c  Robertmn,  80  Ark.  350; 
Smith  V.  McDonald,  42  Cal.  484; 
Hu^ies  V.  Sellers,  34  Ind.  337;  Mansur 
V.  Pratt,  101  Maaa.  60;  Cowan  v.  An- 
derson, 7  Coldw.  284.  In  some  juria- 
dictioos  it  seems  to  be  the  practice  to 
appoint  a  guardian  ad  lUem  in  evtxy 
case.  See  Colt  v.  Colt,  111  U.  S.  566, 
28  L.  Ed.  520,  4  Sup.  Ct.  553;  Cowan 
V.  Anderson,  7  Coldw.  2S4. 
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the  court  will  appoint  a  guardian  ad  litem.*  The  infant  has 
no  pow^  to  bind  himself  by  an  appearance  on  hia  own  beluUf, 
or  by  an  attorney  of  his  own  appointment,  or  by  a  next  friend; ' 
and  a  judgment  obtained  against  an  infant  without  the  appear* 
ance  of  a  guardian,  or  guardian  ad  litem,  is  voidable; '  as  is  a 
judgment  agfunst  an  infant  who  was  represented  only  by  a 
guardian  whose  interrats  were  adverse.' 

•OHua  V.  MaoConndl,  93  U.  S.  ManhaU  «.  Wing,  GO  Me.  62;  Mitcbdl 

ISO,  23  L.  Ed.  840;  Conway  p.  CUik,  v.  Spaulding,  206  Fa.  220,  65  AU.  968. 
177Ala.  9»,  S8So.  441;OwenBP.  Qun-         •0'Huai>.  MooOonndl,  93U.S.  IfiO, 

ther,  76  Ark.  37,  86  8.  W.  861;  Ni-  23  L.  Ed.  8*0;  Colt  o.  Colt,  111  U.  8. 

oholaon  v.  ^Tilborn,  13  Ga.  467;  Stin-  666,  28  L.  Ed.  620;  Austin  c.  Trustees 

son  V.  Pickering,  70  Me.  273;  Austin  of  the  Charleatown  Fonale  Seminary, 

f.  Tnuteee  of  the  Charleatown  Female  S  Mete.  196,  41  Am.  Dec.  497;  E^ 

Beminaiy,  8  Mete.  196,  41  Am.  Dee.  huul  t>.  Gamer,  90  N.  C.  197;  Weavw 

497.  r.  Qlenn,  104  Va.  443,  61  8.  E.  835. 

■  FreeoobAldi  c.  Kinaaton,  2  Strange,         '  Pearoe  b.  Heyman  (Tex.  Cir.  App.), 

783;  NiohdaoB  c  WUbom,  13  Ga.  467;  15S  8.  W.  242. 
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Lunatics'  transactions  voidable 251 

Voidable  against  bona  fide  purohaaer 262 
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Lunatics'  oontracta  valid  in  some  cases 264 


What  conBtitutae  inBtinity 266 

During  guardianship  tunatin'  bargains  are  void 257 

DrunkennesB — when  it  iucapacitatea 268 

Drunkards'  bargains  voidable 259 

Effects  of  drunkards'  bargains 260 

Bona  fide  purchasen 261 

Neoetnaries 262 

Fraud  upon  intozioated  persons 263 

§  249.  lEisane  persons;  early  law. 

Lord  Coke  Md  down  the  rule  that  a  lunatic  could  not 
be  permitted  by  plea  to  show  the  invalidity  of  his  acts  be- 
cause to  do  so  would  be  to  stullify  himself.'  Thb  reasoning 
would  probably  prevail  nowhere  at  the  present  time,  and  may 
therefore  be  disr^arded.  There  are,  however,  still  sevCTal 
theorira  in  regard  to  the  effect  of  a  lunatic's  agreement  or 
deed.  Most  of  the  cases  relate  to  deeds,  but  there  seems 
here  no  distinction  in  principle  between  the  case  of  a  deed 
or  conveyance  of  real  estate  and  a  contract  or  sale  of  personal 
iwoperty,  except  that  if  the  transaction  is  wholly  executory 
on  both  sides,  there  is  less  danger  of  hardship  to  the  sane 
party,  if  the  lunatic  is  allowed  to  treat  the  agreement  as 
void  or  voidable,  than  where  the  transaction  is  wholly  or 
partly  executed.  Decisions,  therefore,  in  regard  to  deeds, 
may  be  taken  as  establishing  a  rule  of  decision  for  other  trans- 
actions in  the  absence  of  authority  to  the  contrary.  The 
several  theories  may  now  be  conmdered. 

>  BmabsfB  Case,  4  Co.  Bq>.  123  b. 
«7 
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§  360.  Lunatics'  transactions  void. 

It  seems  a  natural  consequence  of  lunacy  that  any  transac- 
tion which  requires  actual  mutual  assent  cannot  be  effectually 
made  by  a  lunatic.  As  was  said  in  a  decision  of  the  Supreme 
Court  of  the  Ui^ted  States:  "The  fundamraital  idea  of 
a  contract  is  that  it  requires  the  assent  of  two  minds;  but 
a  lunatic  or  a  person  non  compos  mentis  has  nothing  which 
the  law  recognizes  as  a  mind."  *  And  though  the  Ei^sh 
law  of  contracts  during  most  of  its  history,  has  concerned 
itself  rather  with  the  acts  of  the  parties  than  with  their  views 
as  to  the  meaning  of  their  acts,  it  has  been  true  from  an  early 
day  and  still  is  true  that  no  act  can  bind  a  party  unless  it  can 
be  r^arded  as  his  act,'  and  whether  the  motions  of  a  lunatic 
could  be  so  regarded  seemed  more  than  doubtful.  Accordingly 
it  was  decided  in  early  English  cases  that  a  limatic  could 
not  execute  a  deed,*  nor  a  bond,'  nor  indorse  a  bill  of  exchange." 
And  so  a  family  settlement  made  by  a  lunatic  was  set  aside, 
although  it  was  reasonable  and  for  the  ccmvenience  of  the 
family.^  In  accordance  with  this  view  it  is  held  in  many 
cases,  especially  those  of  not  very  recent  times,  that  a  lunatic's 
contract '  or  deed  •  is  absolutely  void.    It  should  be  noticed, 


'  Dexter  v.  Hall,  15  WaU.  9,  21  L. 
Ed.  73. 

'  See  t7t/ra,  S  1488. 

•  Yatee  v.  Boen,  2  Strange,  1104. 

'  Faulder  v.  Silk,  3  Campb.  126. 

'  Aloock  V.  Alcock,  3  M.  &  Gr.  268. 

'  Clerk  H.  Qerk,  2  Vem.  323. 

■  Edwarda  v.  DaTenport,  4  MtiCrary, 
34;  Henry  t>.  Fine,  23  Ark.  417;  Caulk- 
ins  II.  Fry,  36  Conn.  170;  Amoican 
Trust  &  Banking  Co.  v.  Boone,  102 
Ga.  202,  20  S.  E.  182,  40  L.  R.  A. 
<N.  S.)  250;  Reinakopf  v.  Rogge,  37 
Ind.  207;  Atwell  v.  Jenkins,  163  Mass. 
362,  40  N.  E.  178,  28  L.  R.  A.  6M,  47 
Am.  St.  Rep.  463;  Burke  v.  Allen,  20 
N.  H.  106,  61  Am.  Dec.  642;  Berkley 
V.  Cannon,  4  Rich.  L.  136;  Hunter  f. 
Tolbard,  47  W.  Va.  268,  34  S.  E. 
737;  Buiainger  v.  Bank  of  Watei^ 
town,  67  Wis.  75,  30  N.  W.  290,  68 
Am.  R«p.  848.  See  also  Chicago,  eto., 
Ry.  p.  Lewis,  109  10.  120. 


'  German  Savinga  Soc.  v.  Idshmutt, 
67  Fed.  399;  Thompson  e.  New  Eng- 
land Co.,  110  Ala.  400,  18  So.  315, 
65  Am.  St.  Rep.  29;  Dou^erty  tr. 
Powe,  127  Ala.  577,  30  So.  624;  Wil- 
kine  B.  Wilkinson,  120  Ala.  279,  30 
So.  578;  Van  Deuscn  v.  Sweet,  61 
N.  Y.  378;  Sander  v.  Savage,  75  N.  Y. 
App.  Div.  333  (but  Bee  Blinn  v. 
Schwars,  177  N.  Y.  252,  69  N.  E. 
642,  101  Am.  St.  Rep.  806);  Farley  v. 
V&iker,  6  Or.  106,  26  Am.  R^.  504; 
Iktate  of  Deailver,  5  Rawie,  111;  Rog- 
ers V.  Walker,  6  Pa.  St.  371,  47  Am. 
Dec.  470.  And  see  Dexter  v.  Hall, 
16  WaU.  9,  21  L.  Ed.  73;  Jacks  v. 
EetBB,  139  Cal.  507.  73  Pac.  247;  Ed- 
wards V.  Davenport,  4  McCrary,  34; 
Waller  v.  Julius,  68  Kan.  314,  74  Pac. 
157;  Valpey  v.  Rea,  130  Mass.  384;  Br«- 
ham  V.  Fayerweather,  144  Mass.  48, 10 
N.  E.  736. 
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however,  that  the  word  "void"  is  used  with  very  different 
meaning  by  judges  and  law  writers;  ">  and  it  may  be  doubted 
whether  most  of  the  courts  which  have  said  tiiat  the  acts 
of  a  lunatic  are  void  would  follow  that  doctrine  to  its  logical 
conclusion.  Thus:  If  the  contracts  of  a  lunatic  are  void  they 
cannot  be  ratified;  third  persons  may  effectually  deny  the 
title  of  an  insane  person's  grantee;  and  a  sane  party  to  a 
baigfun  with  a  lunatic  may  repudiate  it  although  the  lunatic 
has  performed  on  his  side,  or  is  ready  to  perform.  That  all 
these  consequences  would  be  admitted  by  coiu^  which  speak 
of  the  contracts  of  a  limatic  as  void  is  at  least  not  clear. 

The  somewhat  illo^cal  doctrine  apphed  by  some  courts 
to  infants,"  holding  that  an  infant's  power  of  attorney  is 
void,  though  infants'  contracts  in  general  are  voidable  only, 
has  been  suggested  by  a  few  courts  as  applicable  also  to  con- 
tract of  an  insane  person."  There  seems  no  reason,  however, 
to  distinguish  a  power  of  attorney  from  any  contractual  ^ree- 
ments.  It  should  be  voidable  to  the  aame  extent  and  no 
further  than  other  ^reements  of  an  insane  person."  It 
is  oGcasionlly  said  also  that  a  contract  with  an  insane  person 
is  void  if  his  condition  is  known  to  the  contracting  party.  ^* 
But  the  word  void  in  such  cases  must  be  used  as  meaning 
void  at  the  option  of  the  insane  person,  or  his  representatives, 
that  is,  voidable.  It  is  doubtless  a  fraud  to  enter  into  a  con- 
tract with  an  insane  person  knowii^  his  condition.''  It 
should  be  observed,  however,  that  the  discharge  of  a  con- 
tract by  performance  to  the  promisee  does  not  involve  the 
formation  of  a  new  contract,  and,  therefore,  a  repayment 
by  a  bank  to  an  insane  person  of  money  deposited  by  him 
when  sane  is  a  vaUd  discharge  though  made  upon  check  or 

"See  Blinn  v.  Sohwara,  177  N.  Y.  "See  WilliamB  f.  Sapieha,  94  Tex. 
262,  259,  69  N.  E.  542,  101  Am.  St.  430,  61  S.  W.  115. 
Rep.  806;  State  p.  Richmond,  26  N.  H.  "  Hemy  u.  Fine,  23  Ark.  417; 
232,  239;  Markby,  Elements  on  I^w  Bethany  Hospital  Co.  v.  Philippi,  83 
(3d  ed.),  SS  274,  651.  Eana.  64,  107  Fac.  530,  30  L.  R.  A. 
"See  mtpra,  {227.  (N.S.)  194;  Matthiesseno.  McMahon's 
"Haeter  v.  Rigney,  97  Fed.  12,  Adm'r,38N.  J.L.536;Linooinp.Buok- 
3S  C.  C.  A,  25;  Clay  o.  Hammond,  199  maflter,  32  Vt.  652. 
m.  370,  65  N.  E.  352;  Wolcott  v.  In-  "Hdbreg  f.  Schumann,  150  lU.  12, 
niranoe  Co.,  137  Mich.  309,  100  N.  W.  37  N.  E.  99,  41  Am.  St.  Rep.  339; 
560;  Eaton  v.  Eaton,  37  N.  J.  L.  108.  Fecal  u.  Guinsult,  32  Lft.  Ann.  91. 
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order  drawn  by  the  depositor  after  he  became  msane;  '* 
and  the  result  is  the  same  where  p^ment  is  made  on  such 
an  order  to  one  whom  the  depo^tor  while  sane  had  held  out 
as  his  agent." 


§  261.  Lunatics'  tiansactitms  voidable. 

According  to  the  view  more  commonly  expressed,  a  lunatic's 
transactions  are  voidable.  An  analogy  with  infant's  con- 
tracts, confessedly  not  perfect,  inasmuch  as  an  infant  may 
be,  in  fact,  mentally  competent,  whereas  a  lunatic  generally, 
at  least,  is  incompetent  in  fact  to  understand  the  force  of 
his  bargain,  has  been  followed  both  as  to  contracts  "  and 
deeds." 


'■  Reed  v.  Mattapan  ice.  Tmat  Co., 
198  Man.  306,  84  N.  E.  469. 

"  I«ighton  V.  Haverhill  Sav.  Bank, 
227  Mass.  67,  116  N.  E.  414.  See  alao 
tupra,  {237. 

"Wri^t  V,  Waller,  127  Ala.  5S7, 
29  So.  57,  64  L.  R.  A.  440;  Cobum 
V.  Raymond,  76  Conn.  484,  100  Am. 
St.  Rep.  1000;  Or  v.  Equitable  Mort- 
gage Co.,  107  Ga.  499,  33  S.  E.  70S; 
Woolley  B.  Gainm,  114  Oa.  122,  39 
S.  B.  892,  88  Am.  St.  Rep.  22;  Mead  v. 
Stegall,  77  lU.  App.  679;  Jo«st  v.  Wil- 
liamg,  42  Ind.  566,  13  Am.  St.  Rep. 
377;  MuBsdman  v.  Cravens,  47  Ind. 
1;  Louisville,  etc.,  Ry.  Co.  v.  Heir,  135 
Ind.  591,  35  N.  E.  556;  Mansfield  v. 
Wataon,  2  Iowa,  111;  Allen  c  Beiry- 
hill,  27  Iowa,  534,  1  Am.  Rep.  309; 
Van  Fatten  u.  Beala,  46  Iowa,  62; 
Seaver  v.  Phelps,  11  Pick.  304,  22  Am. 
Dec.  372;  Reed  e.  Mattapan  Deposit. 
&  Truat  Co.,  198  Maas.  306,  84  N.  E. 
469;  SutciiSe  t>.  Heatley  (Mass.),  122 
N.  E.  317;  Carpenter  v.  Rodgers,  61 
Mich.  384,  28  N.  W.  1S6,  1  Am.  St. 
Rep.  595;  De  Vriea  v.  Crofoot,  148 
Mieh.  183,  HI  N.  W.  775;  Broadwatca- 
V.  Darne,  10  Mo.  277;  Ingrabam  p. 
Baldwin,  9  N.  Y.  45;  Bush  v.  Breinig, 
113  Pa.  St.  310,  6  Atl.  86,  57  Am.  Rep. 
469. 

"Luhra  V.  Hanoack,  181  U,  8.  567, 


574,  21  S.  Ct.  726,  44  L.  Ed.  1006; 
Woolley  V.  Gaines,  114  Ga.  122,  39 
8.  E.  892,  88  Am.  St.  Rep.  22;  Scan- 
Ian  V.  Cobb,  86  ni.  296;  Walton  a.  Mal- 
colm, 264  m.  389,  106  N.  E.  211; 
Nichol  V.  Thomas,  S3  Ind.  42;  Freed 
p.  Brown,  55  Ind.  310;  SchuS  v.  Ran- 
som, 79  Ind.  458;  Bayer  v.  Berriman, 
123  Ind.  451,  24  N.  £.  249;  HarrisDn  v. 
Otiey,  101  Iowa,  662,  70  N.  W.  724; 
Gribben  t.  Maiwdl,  34  Kans.  8,  7 
Pao.  584;  Smith's  Committee  v.  For- 
sythe,  28  Ky.  L.  Rep.  1034,  90  S.  W. 
1075;  Wathen  v.  Skagp,  161  Ky.  600, 
171  8.  W.  193;  Hovey  v.  Hobson,  53 
Me.  451,  89  Am.  Dec.  706;  AlUs  v. 
Billing  6  Mete.  415,  39  Am.  Dec.  744; 
RUey  V.  Cart«,  76  Md.  581,  25  Atl. 
667,  19  L.  R.  A.  489;  Arnold  v.  Ricb- 
mond  Iron  Works,  1  Gray,  434;  Gib. 
son  V.  Soper,  6  Gray,  279,  66  Am.  Deo- 
414;  Howe  v.  Howe,  99  Mam.  88,  98; 
nogpiB  V.  BlackweU,  49  Mich.  192,  13 
N.  W.  512  (MmNe);  Momn  v.  Moraa, 
106  Mich.  S,  63  N.  W.  989,  68  Am. 
St.  Rep.  462;  lliorpe  n.  Hansoom,  64 
Minn.  201,  66  N.  W.  1;  Miller  v.  Bai- 
ber,  73  N.  J.  L,  38,  62  Atl.  276;  Blinn 
p.  Schwaw,  177  N.  Y.  252,  69  N.  K 
642,  101  Am.  St.  Rep.  806;  Ri^an  v. 
Gieen,  80  N.  C.  236,  30  Am.  Rep.  77; 
Elston  t>.  Jasper,  45  Tex.  409;  Porter 
V.  Brooks  (Tw-  Civ.  App,),  169  S.  W. 
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§  262.  Voidable  against  bona  fide  pnrchaser. 

Though  a  lunatic's  contracts  are  regarded  as  voidable 
only,  they  may  at  common  law,  if  voidable  at  all,  be  avoided 
against  a  subsequent  purchaser  who  paid  value  for  the  property 
which  was  originally  sold  by  the  lunatic,  though  the  purchaser 
bought  in  ignorance  of  the  insanity  of  the  prior  owuer.^ 
This  rule,  however,  so  far  as  concerns  sales  of  chattel  property 
has  been  changed  by  the  Uniform  Sales  Act  ^'  which  makes 
no  exception  to  the  rule  that  a  bona  fide  purchaser  for  value 
from  one  who  has  a  voidable  title  acquires  a  good  title.  In 
jurisdictions  which  require  restoration  of  the  consideration 
received  by  a  lunatic  as  a  condition  of  his  av(»dance  of  his 
acts  as  agdnst  an  immediate  purchaser  in  good  faith  "it  is 
clear  that  subsequent  grantees  who  take  the  title  in  like 
good  faith  and  ignorance  of  the  incompeent's  disabihty  are 
entitled  to  be  restored  to  their  original  position  before  they 
can  be  deprived  of  their  property  by  the  intervention  of  a 
court  of  equity."  ^* 


192;  Smith  e.  Querre  (Tex.  Civ.  App.), 
1508.W.417.  See  also  Hudy  [>.  Dyaa, 
303  III  211,  67  N.  E.  8S2;  Sheehon  v. 
Allen,  67  Kans.  712,  74  Pac.  246.  In 
Fatkiii  V.  Waahington,  54  Ore.  479, 
108  Pac.  60,  personal  property  was 
tnnsf  etred  by  an  insane  peison  to  one 
who  did  not  then  know  of  the  insanity 
but  learned  of  it  soon  afterwards.  The 
court  hdd  that  the  lunatic  on  r^ain- 
iog  hts  sanity  might  demand  the  {trop. 
erty  and  that  the  transferee  on  learn- 
ing of  the  insanity  was  bound  to  take 
ordinajy  care  of  the  property  with  a 
view  to  returning  it  on  request. 

"Hull  p.  Louth,  109  Ind.  31S,  10 
N.  £.  270,  SS  Am.  Rep.  405;  Hovey 
IT.  Hobson,  53  Me.  451,  89  Am.  Dec. 
705;  HogEts  u.  BlacfcweU,  49  Mich. 
192,  13  N.  W.  512;  McKeniie  b.  Don- 
nell,  151  Mo.  431,  52  S.  W.  314;  Dewey 
e.  Allgire,  37  Neb.  6,  65  N.  W.  279,  40 
Am.  St.  Rep'  668;  Gingrich  v.  Kogers, 
06  Neb.  627,  98  N.  W.  156;  Burgedorff 
p.  Hamer,  9fi  Neb.  113,  145  N.  W. 
2G0;  Si^iBnck  v.  Bboper,  160  N.  Y.  8. 


627.  But  see  Ashoraft  c.  De  Aimond. 
44  Iowa,  229;  Odom  e.  Riddiok,  104 
N.  C.  615,  10  S.  E.  609,  7  L.  R.  A. 
118,  17  Am.  St.  Rep.  686,  where  it 
was  held  that  a  bona  fide  purchaser 
of  land  who  had  paid  full  value  for 
it  could  not  be  deprived  thereof  un- 
less the  consideration  paid  was  re- 
stored. It  should  be  observed  that 
wherevw  it  is  held  that  a  lunatic  can- 
not avoid  a  contract  made  by  him 
with  one  who  is  ignorant  of  his  lunacy 
and  who  pays  him  full  value  as  consid- 
oation,  unless  the  origin^  status  is 
restored,  it  necessarily  follows  that 
property  if  reooverable  from  a  bona 
fide  purchase  can  be  recovered  only 
upon  the  same  conditions. 

"Sec.  24.  See  lupm,  {233,  as  to 
similar  effect  on  an  infant's  privilege, 
and  infra,  (  506,  for  the  States  which 
have  enacted  the  Sales  Act. 

"  Cobum  v.  Raymond,  76  Conn. 
484,  492,  57  Atl.  116, 100  Am.  St.  Rep. 
1000. 
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§  263.  Ratiflcatioii  and  disaffimuuice. 

If  a  lunatic's  contracts  are  voidable  only,  th^  may  be 
ratified  and  the  authorities  almost  uniformly  support  the  va- 
lidity of  such  ratification  if  the  lunatic  was  not  under  guardian- 
ship.** Any  conduct  on  the  part  of  the  lunatic  who  has  re- 
gained his  reason  which  clearly  indicates  assent  to  his  previous 
acts,  ratifies  and  validates  them.**  Such  conduct  will  amount 
to  ratification  in  spite  of  ignorance  of  the  right  to  avoid  the 
transaction  and  of  the  effect  of  tJie  subsequent  conduct  as 
a  relinquishment  of  that  right.*"  Whetiier  a  mere  failure 
to  disaffirm  a  bai^ajn  made  during  insanity  will  suffice  for 
ratification  has  not  been  as  much  discussed  as  the  corresponding 
question  in  regard  to  infanta.  It  seems,  however,  that  if 
the  lunatic  on  recovering  his  reason  was  aware  of  the  bargwn 
which  he  had  made  while  insane,  delay  without  more  would 
preclude  him  from  disaffimiii^  the  transaction."  The  lunatic's 
representatives  may  ratify  after  his  death  a.  contract  made 

"MatthewB  v.  Baxter,  L.  R.  8  Ei.      oconb v.  Hardy,  73  Minn. 285, 76 N.  W. 


132;  Baldwyn  v.  Smith,  [1900]  1  Ch. 
688;  £tn&  L.  I.  Co.  n.  SeUera,  164 
Ind.  370,  56  N.  E.  97,  77  Am.  St. 
Rep.  481;  Arnold  v.  Richmond  Works, 
1  Gray,  434;  Woloott  v.  Coon.  L.  I. 
Co.,  137  Mich.  309,  100  N.  W.  569; 
Cochran  Timber  Co.  p.  Fisher,  190 
Mich.  478,  157  N.  W.  282;  Gingrich  v. 
Rogers,  69  Neb.  627,  96  N.  W.  166; 
Blum  V.  Schwara,  177  N.  Y.  252,  69 
N.  E.  542, 101  Am.  St.  Rep.  806;  Law- 
renoe  o.  Morris,  167  N.  Y.  App.  D.  186, 
162  N.  Y.  S.  777;  Smith  v.  Guene  (Teit. 
CiT.  An>.),  159  8.  W.  417.  And  see 
cases  in  the  following  noUe.  But  see 
Oakley  v.  Shelley,  129  Ala.  467,  470,  29 
So.  385. 

**  Barry  v.  St.  Joseph's  Hospital 
(Cal.),  48  Pac.  68;  Strodder  t>.  Southern 
Granite  Co.,  09  Ga.  595,  27  S.  E.  174; 
Beasley  o.  Beaaley,  ISO  HI.  163,  54 
N.  E.  187;  LouisviUe,  etc.,  Ry.  Co.  p. 
H(7r,  136  Ind.  691,  36  N.  E.  656; 
Allis  V.  Billings,  6  Mete.  415,  39  Am. 
Dec.  744;  Arnold  v.  Richmond  Works, 
1  Gray,  434;  Weickgenant  d.  Eccles, 
173  Mich.  895,  140  N.  W.  513;  WHt- 


29;  Gibson  v.  Wtatem,  etc.,  R.  Co.,  164 
Pa.  142,  30  Atl.  308,  44  Am.  St.  R^. 
686. 

"Arnold  t>.  Richmond  Works,  1 
Gray,  434.  But  see  Alabama,  etc., 
Ry.  V.  Jones,  73  Miss.  110,  19  So.  105, 
65  Am.  St.  Rep.  488. 

"  Cockrill  V.  CockriU,  92  Fed.  811, 
34  C.  C.  A.  254;  Barry  o.  St.  Jo- 
seph's Hospital  (Cal.},  48  Pac.  68; 
Strodder  v.  Southern  Gnuiite  Co.,  99 
Oft.  595,  27  S.  E.  174;  Bunn  p.  PosteU, 
107  Ga.  490,  33  S.  E.  707;  Weber  0. 
Bottger,  172  la.  418,  164  N.  W.  679; 
Spicw  p.  Holbiook,  29  Ky.  L.  Rep. 
866,  96  8.  W.  571;  Morris  v.  Gt. 
Northern  Ry.  Co.,  67  Minn.  74,  69 
N.  W.  628.  See  also  Wright  p.  Fisher, 
65  Mich.  275,  284,  32  N.  W.  606,  8 
Am.  St.  Rep.  886.  In  Weickgeoant  v. 
Eccles,  173  Mich.  695,  140  N.  W.  513, 
an  insane  person  sold  his  business  and 
cavenatcd  not  to  compete  with  the 
buyer.  On  bis  recovery  no  attempt  was 
made  to  avoid  the  sak  nor  was  it  com- 
plained of  as  unfair;  and  it  was  held 
that  he  was  bound  by  the  coTenaat. 
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by  htm;  "  and  so  they  may  disf^Bnn  the  bargwn.**  In  Eng- 
land ratification  by  a  guu-dian  has  been  upheld;  ^  and  in  the 
United  States  the  converse  proposition,  that  the  guardian 
of  a  lunatic  may  disaffirm  his  contracts,  has  been  accepted.^ 
It  has  been  held  in  Nebraska,  however,  that  the  acts  of 
a  lunatic  cannot  be  ratified  by  his  guardian  or  even  by  the 
court  having  jurisdiction  over  the  lunatic.'*  The  party  with 
whom  the  lunatic  dealt  cannot  avoid  the  contract  because 
of  the  lunacy.**  And  so  far  as  third  persons  are  concCTned 
the  contract  before  it  has  been  avoided  is  vahd.*'  There- 
fore, a  creditor  of  an  insane  person  cannot  attack  a  transfer 
of  property  made  by  his  debtor  for  the  sole  reason  that  the 
grantor  was  a  lunatic  at  the  time  of  the  transfer.'*  If  a  con- 
tract has  been  ratified  it  is  obvious  that  it  cannot  thereafter 
be  avoided.*'  It  has  been  held  that  a  Ixmatic's  contracts  cannot 
be  effectively  avoided  by  him  while  insane,"  but  the  deci^ons 
on  this  question  in  regard  to  infants  should  be  compared." 


"  Bunn  v.  Poetell,  107  Ga.  490,  33 
8.  E.  707;  Bullard  tr.  Moor,  158  Mam. 
41S,  33  N.  E.  S28. 

>  Langley  u.  Laii^ey,  45  Ark.  392, 
397;  Orr  v.  EquiUble  Mortsage  Co., 
107  Ga.  499,  33  8.  E.  708;  Downham 
V.  HoUoway,  158  lad.  626,  64  N.  E. 
82,  92  Am.  St.  Rep.  330. 

••Baldwyn  p.  ^nitfa,  [IQOO]  1  Ch. 
588. 

"Eldredge  p.  Palmer,  185  lU.  618, 
67  N.  E.  770,  76  Am.  St.  Bap.  69; 
HuU  t>.  Louth,  109  Ind.  315,  10  N.  E. 
270,  68  Am.  3t.  Rep.  405;  Louisville, 
etc.,  Ry.  Co.  p.  Herr,  135  Ind.  591,  35 
N.  E.  556;  Alexander  v.  Haatdns,  68 
Iowa,  73,  25  N.  W.  935;  Reason  v. 
JouM,  119  Mich.  672,  78  N.  W.  899. 

><  Giogrich  v.  Rogw^  69  Neb.  627, 
96  N.  W.  156.  See  also  Rannella  v. 
Geraer,  80  Mo.  474. 

"Harmon  v.  Harmon,  61  Fed.  113; 
Altoi '  V.  Berryhill,  27  Iowa,  534; 
Breokeimdge  v.  Ormaby,  1  J.  J. 
Marsh.  236,  239,  19  Am.  Dec.  71;  Au 
well  V.  Jenkuis,  163  Mass.  362,  40 
N.  E.  178,  28  L.  R.  A.  694,  47  Am.  St. 
Bep.  403.     Compoie  Ashley  v.  Hol- 


man,   IS  S.  C  97,  where  the  court 
eeemed  to  r^ard  aoy  liability  of  the 
oVbw  party  to  be  quasi-contractual. 
*■  Atwell  p.  Jeakins,  163  Mass.  3^, 

40  N.  E.  178,  28  L.  R.  A.  694,  47  Am. 
8t.  Rep.  463.  See,  however.  Waller 
e.  Julius,  68  Kane.  314,  74  Pac.  157, 
where  it  was  held  that  one  in  poeaeo' 
siiHi  of  land  might  set  up  the  inva- 
lidity of  a  deed  made  by  an  insane 
owner,  in  view  of  the  facta  that  no 
consideration  was  paid  by  the  grantee 
and  he  knew  of  the  insanity. 

"  Brumbaugh  ii.  Richcreek,  127  Ind. 
240,  26  N.  E.  604,  22  Am.  St.  Rep. 
649.  Cf.  Riley  p.  Carter,  76  Md.  581. 
25  Atl.  667,  19  L.  R  A.  489,  35  Am, 
St.  Rep.  443,  where  it  was  held  that 
creditors  might  attack  a  general  as- 
signment made  by  their  debtor  for  the 
benefit  of  his  creditors  on  the  ground 
that  he  was  insane. 

"  Bunn  V.  Postell,  107  Ga.  490,  33 
a  E.   707. 

•*  Louisville,  etc.,  Ry.  Co.  p.  Heir, 
135  Ind.  691,  35  N.  E.  556. 

"  See  «wpra,  i  236. 
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§  264.  Lunatics*  contracts  valid  in  some  cases. 

In  comparatively  recent  timee  many  courts  have  made 
a  stiU  farther  departure  from  the  view  that  a  lunatic's  contract 
is  void  because  of  his  inability  to  give  inteUigent  assent.  In 
the  leading  case  of  Molton  v.  Camroux,"  the  rule  was  stated: 
"The  modem  cases  show  that  when  that  state  of  mind  was 
unknown  to  the  other  contracting  party,  and  no  advantage 
was  taken  of  the  lunatic,  the  defence  cannot  prevail,  especially 
where  the  contract  is  not  merely  executory 'but  executed 
in  the  whole  or  in  part  and  the  parties  cannot  be  restored 
altogether  to  their  original  positions."  "  This  rule  had,  at 
the  time,  the  support  of  decisions  in  equity,^  but  went  beyond 
what  had  been  decided  previously  by  courts  of  law.  The  rule 
is,  however,  in  line  with  the  view  now  generally  prevailing  in 
regard  to  mutual  assent  as  a  requirranent  for  the  formation  of 
contracts.  According  to  the  modem  view  actual  mental  assent 
is  not  material  in  the  formation  of  contracts,  the  important 
thing  being  what  each  party  is  justified  in  beheving  from  the 
actions  and  words  of  the  man  he  is  dealing  with.*'  Accordingly 
if  one  dealing  with  a  lunatic  may  reason^ly  suppose  he  is 
sane  and  makes  a  bargain  with  him  on  that  assumption,  there  is 
no  theoretical  difficulty  in  the  lack  of  mutual  assent.  Lunatics 
whose  acts  can  deceive  anybody  are  not  so  totally  devoid 
of  will  that  their  words  and  acts  can  be  compared  to  talk- 
ii^  while  asleep  or  signing  a  paper  substituted  by  sleight 
of  hand.  It  is  necessary,  however,  for  reasons  of  justice, 
that  the  lunatic  should  be  privil^ed  to  avoid  the  contract 
if  it  is  oppressive.  As  this  is  a  personal  privil^e  it  may  well 
be  limited  to  cases  where  otherwise  there  would  be  hardship. 
It  is  80  limited  by  the  rule  of  Molton  v.  Camroux,  for  if  a 
lunatic  has  received  fair  consideration,  of  which  he  has  had 
the  benefit,  and  which  he  cannot  restore,  there  is  no  hard- 
ship in  treating  the  transaction  as  valid.  Accordii^ly  the 
rule  has  not  only  been  followed  in  England,  ^^  but  has  been 

'•2Exoh.487,4Exrfi.I7.    This  was  •  NieU  t..  Moriey,  9  Vm.  478. 

an  aotioa  biought  aftcx  a  lunatic's  "  See  gupn,  i  M. 

death  by  his  i^ireaentativeB  to  lecorer  "  Matthews  c  Baztfir,  L.  R.  8  Ez. 

premiums  paid  by  him  for  an  amiuity.  132;  Impmal  Loan  Co.  c.  Stone,  [1892] 

Baoovtxy  was  not  allowed.  1  Q.  B,  fi9S. 

"i  Ezoh.  17,  19. 
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much  extaided.  In  Molton  v.  Camroux  the  court  confined 
its  remarks  strictly  to  the  case  of  executed  contracts,  but 
in  a  later  E^nglish  case  *'  all  of  the  judges  state  without  limita- 
tion that  imless  the  mental  incapacity  was  known  to  the 
other  party  insanity  is  no  defense  to  an  action  on  a  contract; 
and  Lord  Eaher  says  expressly  "whether  it  is  executory  or 
executed."  But  one  of  the  three  judges  suggests  that  it  is 
essential  that  the  contract  shall  be  fair,  and  none  of  the  three 
suggest  that  if  the  conmderation  was  restored  the  lunatic 
might  rescmd  the  contract.  Indeed  in  the  actual  case  the 
Ixmatic  was  a  surety,  who  may  be  presumed  to  have  received 
no  benefit  from  the  consideration.**  Whether  all  the  implica- 
tions of  this  decision  can  be  taken  as  settled  law  in  England 
may  be  questioned  in  view  of  late  judicial  expressions  in 
other  cases.*'  In  the  United  States,  the  weight  of  authority 
supports  the  rule  quoted  above  from  Molton  v.  Camroux.*' 


••  Impoial  Loan  Co.  v.  Stone,  [18921 
1  Q.  B.  699. 

M  In  Penn^lviuiia  it  ia  held  that  ao 
iDsaite  indoner  of  a  note,  whether  for 
aoeommodation  or  not,  ia  li&ble  to  the 
extent  of  the  benefit  recefved.  Fiist 
National  Bank  v.  Fidelity  Title  3c 
TVwt  Co.,  261  Pa.  629,  97  Atl.  75. 

"  "Hiere  cannot  be  A  contract  by  a 
lunaUc,"  per  Cotton,  L.  J.  Jie  Rhodes, 
44  Oh.  D.  94,  105  (1890).  "A  man, 
while  ot  luuound  mind,  entered  into  a 
oontnuA  to  purchase  an  estate.  The 
cootnot  waa  accordingly  voidable," 
pa  Byrne,  J.  Baldwyn  v.  Smith,  [1900] 
1  Oh.  68S,  590. 

"Brodrib  v.  Brodrib,  68  Cal.  663; 
More  't>.  Calkins,  85  Cal.  177,  24  Pac. 
729j  C<Aum  p.  Haymond,  76  Conn. 
484,  57  Atl.  !16,  100  Am.  St.  Rep. 
1000;  Strodder  p.  Southern  Granite 
Co.,  99  Ga.  696,  27  S.  E.  174;  BdU 
now  V.  Roach,  210  lU.  364,  71  N.  E. 
464;  Meny  v.  Bergfeld,  264  HI.  84, 
106  N.  E.  768;  Fay  ».  Burditt,  81  Ind. 
433,  42  Am.  Rep,  142;  Copenrath  v. 
Kienby,  83  Ind.  18;  Nortfaweeteni,  etc., 
Ina.  Co.  IF.  Blankenahip,  94  Ind.  535, 
644,  48  Am.  Rep.  186;  Behrens  p.  Mc- 


Kensie,  23  Iowa,  333,  92  Am.  Deo. 
428;  Abbott  v.  Creal,  56  Iowa,  175,  9 
N.  W.  115;  Bokemper  v.  Hazen,  96 
lowB,  221,  64  N.  W.  773;  Swartwood 
B.  Chance,  131  Iowa,  714,  109  N.  W. 
297;  Gribben  v.  MaxWell,  34  Eaoa.  8, 
7  Pac.  684;  Smith's  Committee  v. 
Forsythe,  28  Ky.  L.  Rep.  1034,  90 
S.  W,  1076;  Twomey  v.  Papalia,  142 
la.  621,  77  So.  479;  PTach  u.  Gotta- 
chalk  Co.,  88  Md.  36S,  41  Atl.  906, 
42  L.  R.  A.  745,  71  Am.  St.  Rep.  418; 
Shoulteni  v.  Allen,  51  Mich.  529,  16 
N.  W.  888;  Schape  v.  Lehner,  54  Minn. 
208,  65  N.  W.  Oil;  Morris  v.  Great 
Northern  Ry.  Co.,  67  Mina.  74,  69 
N.  W.  628;  Hill-Dodge  Banking  Co.  i>. 
Loomi^  140  Mo.  App.  62 119,  a.  W.  967; 
Young  V.  Stevens,  48  N.  H.  133,  2  Am. 
Rep.  202, 97  Am.  Deo.  692;  Matthieaen, 
etc.,  p.  McMahon'a  Adm.,  38  N.  J.  L. 
636;  Miller  v.  Barber,  73  N.  J.  L.  38, 
62  Atl.  276;  Goldbei^  c.  West  End 
Homotead  Co.,  78  N.  J.  L.  70,  73 
Atl.  128;  Groff  v.  Stitxer,  77  N.  J. 
Eq.  260,  77  AU.  46;  Mutual  Life  Ins. 
Co.  e.  Hunt,  79  N.  Y.  541;  Ipock  t.. 
Atlantic,  etc.,  R.  Co.,  158  N.  C.  445, 
74  S.  E.  352;  Hosier  v.  Beard,  54  Ohio 
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Tim  principle  applies  to  the  case  of  a  deed  made  by  a  lunatic.*^ 
So  n^otiable  paper  executed  by  a  lunatic  is  biadir^  in  the 
hands  of  an  innocent  holder  for  value,  if  the  lunatic  received 
a  proper  consideration  therefor; "  but  is  not  binding  if  he 
did  not.*'  It  seems  generally  assumed  in  these  cases  that 
if  any  consideration  received  by  the  limatic  can  be  and  is 
restored,  the  bargain  may  be  rescinded."  It  follows,  there- 
fore, that  contracts  still  wholly  executory  are  not  enforceable 
against  such  a  person.^*  And  probably  most  courts  in  the 
United  States  would  agree  with  the  Supreme  Court  of  Georgia 
in  holdii^  that  the  mere  fact  "that  the  other  party  to  the  con- 
tract was  ignorant  that  the  person  with  whom  he  was  dealing 
was  in  fact  insane,  and  that  the  existence  of  such  insanity  could 


St.  398,  43  N.  E.  1040,  36  L.  R.  A.  161, 
56  Am.  St.  Rep.  720;  Lomon  v.  Pau^- 
lin  (Okl.),  152  Pac.  73;  Beals  v.  See, 
10  Pa.  St.  56,  49  Am.  Dec.  573;  Kneed- 
ler's  Appeal,  92  Pa.  St.  428;  Cooney  v. 
Lincoln,  21  R.  I.  246,  42  Atl.  867,  79 
Am.  St.  Rep.  799;  Simn  v.  McLure,  8 
Rich.  £q.  286,  70  Am.  Dec.  196; 
National  Metal  Edge  Box  Co.  c  Van- 
derveer,  85  Vt.  488,  82  AU.  837,  42 
L.  R.  A.  (N.  S.)  343.  But  aee  oaara 
cited  in  the  {»«cediiig  sections. 

«  Bonan  v.  Bluhm,  173  Dl.  277,  60 
N.  E.  694;  Eldredge  v.  Palmer,  185 
El.  618,  57  N.  E.  770,  76  Am.  St. 
R«p.  59;  Thraah  p.  Starbuck,  145 
Ins.  673,  44  N.  E.  543;  Aahcraft  v. 
De  Armond,  44  Iowa,  229;  Harrison 
tr.  Otiey,  101  Iowa,  652,  70  N.  W. 
724;  Myers  v.  Knabe,  61  Kane.  720, 
33  Pac.  602;  Rusk  v.  Fenton,  14  Bush, 
490,  29  Am.  Rep.  413;  Smith's  Com- 
mittee t>.  Foraythe,  28  Ky.  L.  Rep. 
1034,  90  S.  W.  1075;  McKeniie  v.  Don- 
nell,  151  Mo.  431,  52  S.  W.  214; 
Yauger  v.  Skinner,  14  N.  J.  Eq.  388; 
Riggan  ■>.  Green,  80  N.  C.  236,  30 
Am.  Bep.  77.  But  see  contra,  Mo- 
Evoy  V.  Tucker,  115  Ark.  430,  171 
S.  W.  888;  Nichol  p.  Thomas,  53  Ind. 
42;  Hovey  v.  Hobeon,  53  Me.  451,  55 
Me.  256,  275,  89  Am.  Dec.  705;  Bates 
V.  ^man  (Mi».},  28So.  S67;  Dewey  v. 


AUgire,  37  Neb,  6,  55  N.  W.  276,  40 
Am.  St.  Rep.  468;  Wager  o.  Wagwier, 
53  Neb.  811,  73  N.  W.  937;  Smith  t>. 
Ryan,  191  N.  Y.  452,  84  N.  E.  402,  19 
L,  R.  A.  (N.  8.)  461,  123  Am.  St.  R^. 
609;  Gilgallon  v.  Bishop,  46  N.  Y.  App. 
Dir.  350;  Crawford  v.  Soovell,  94  Pa. 
St.  48,  39  Am.  Rep.  766;  MitcheU  v. 
Inman  (Tex.  Civ.  App.),  156  S.  W.  290. 
See  also  caaee  cited  in  the  preceding 
eections. 

*■  Lancaat«'  Bank  n.  Mo(x«,  78  Fa. 
St.  407,  21  Am.  Rep.  24;  Snyder  s. 
Lftubach  (S.  C.  Pa),  7  W.  N.  C.  464, 
9  C.  L.  J.  496.  Conlra,  Hosier  v. 
Beanl,  54  Ohio  St.  398,  43  N.  E.  1040, 
35  L.  R.  A.  161,  56  Am.  St.  Rep.  720. 

"McClain  o.  Davis,  77  Ind.  .419; 
Moore  v.  Herahey,  90  Pa.  St.  196; 
VTitebach  v.  Bank,  97  Pa.  St.  543,  39 
Am.  Rep.  821;  Campbell  t>.  CampbeU, 
35  R.  I.  211,  85  AU.  930. 

"  It  was  so  held  in  WooUey  b.  GsineB, 
114  Ga.  122,  39  S.  E.  892,  88  Am.  St. 
Rep.  22;  Goldberg  v.  West  End  Home- 
stead Co.,  78  N.  J.  L.  70,  73  AtJ.  128; 
Ipock  p.  Atlantic,  etc.,  R  Co^  158 
N.  C.  445,  74  S.  E.  352. 

"Baldwyn  v.  Smith,  IIMOI  1  Ch. 
588;  Corbit  v.  Smith,  7  Iowa,  60,  71 
Am.  Dec.  431;  Young  v.  Stevens,  48 
N.  H.  133,  2  Am.  Rep.  202,  97  Am. 
Dec.  692. 
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not  have  been  discovered  by  an  ordinarily  reasonable  and  pru- 
dent -peraon,  does  not  make  such  a  contract  valid  and  bind- 
ing. "  '*  Hie  fact  that  the  consideration  has  been  spent  and 
that  tiio  Iimatic  without  fault  is  tmable  to  restore  it  does  not 
seem  to  help  his  case.  If  he  cannot  do  so,  for  whatever  cause, 
the  contract  is  binding.  **  The  requirement  of  restoration  of  the 
consideration  as  a  condition  of  rescission  is  not  universal. 
Of  course  jurisdictions  which  hold  the  contract  of  a  lunatic 
is  void  cannot  admit  the  existence  of  such  a  condition,  and 
accordingly  some  of  the  older  decisions  hold  that  restoration 
of  the  consideration  is  unnecessary."  Even  though  the 
considerati<Hi  given  for  a  lunatic's  promise  does  not  inure 
to  his  benefit  as  has  been  seen,  tiie  transaction  has  naae  the 
less  been  held  bindii^  in  England  ^'  and  the  English  deciaon 
finds  support  in  the  United  States,"  but  the  contrary  has  been 
held  in  Indiana,  even  though  the  contract  was  a  fair  one." 
Where  the  insanity  was  known  to  the  person  dealing  with 
the  lunatic,  an  offer  to  re8t(we  the  consideration  is  not  re- 


'*OiT  c.  EquitaUe  Mortgage  Co., 
107  Ga.  409,  33  S.  E.  708.  See  alao 
Jacks  K.  E^tee,  139  Cal.  S07,  73  Pao. 
247;  WooUey  p.  Gaines,  114  Ga.  122, 
39  S.  E.  892,  88  Am.  St.  Rep.  22; 
HuU  V.  Louth,  109  lud.  315,  10  N.  E. 
270,  S8  Am.  Rep.  405;  Clark  v.  New 
York  Ac.  R.  Co.,  35  R.  I.  479,  87  AU. 
206;  OaiDpbeU  v.  Csmpbdl,  35  R.  I. 
211, 85  AO.  930. 

HScanlAD  V.  Cobb,  86  Rl.  296; 
Burnham  v.  Kidw^  113  lU.  ^5; 
Young  V.  BteveoB,  48  N.  H.  133,  2 
Am.  Rep.  202,  97  Am.  Deo.  692; 
MatthieeBOt  t>.  MoMahon's  Adm.,  38 
N.  J.  L.  636;  Yauger  p.  Skumn,  14 
N.  J.  Eq.  3Sd;  Mutual  L.  I.  Co.  v. 
Hunt,  79  N.  Y.  £41;  Riggan  v.  Green, 
80  N.  C.  236,  30  Am.  Rep.  77;  Ipock 
V.  Atlantic,  etc,  R.  Co.,  158  N.  C.  445, 
74  S.  E.  352;  Lancaster  Bank  v.  Moore, 
78  Pa.  St.  407,  21  Am.  Rep.  24;  Sims 
•.  McLure.  8  Rich.  Eq.  {8.  C.)  286,  70 
Am.  Deo.  IDS.  See,  however,  Strodder 
p.  Southern  Oranite  Co.,  99  Ga.  695, 


27  S.  £.  174;  Hale  v.  Kobbcrt,  109 
Iowa,  12S,  130,  80  N.  W.  308. 

**  Breckenridge  v.  Ormsby,  1  J.  J. 
Mm^.  236,  246,  19  Am.  Dec  71; 
Hovey  v.  HobsMk,  63  Me.  451,  89  Am. 
Dec.  70S;  Gibeon  a.  Soper,  6  Gray, 
279,  66  Am.  Dec.  414;  Elandms  o. 
Davis,  19  N.  H.  139. 

**  Imperial  Loan  Co.,  v.  Stone, 
[1892]  1  Q.  B.  599. 

"Abbott  ».  Creal,  66  Iowa,  176,  9 
N.  W.  115;  Blount  e.  Spmtt,  113  Mo. 
48,  20  S.  W.  967;  Bank  t>.  Sneed,  97 
Tenn.  120,  36  S.  W.  716,  56  Am.  St. 
Rep.  788.  In  QroCf  v.  SUbva,  77  N.  J. 
Eq.  260,  77  Atl.  46,  31  L.  R.  A.  (N.  S.) 
1159,  a  bank  which  had  lent  money  in 
good  faith  on  the  security  of  stod^ 
belongiug  to  another,  who  was  men- 
tally incompetent,  was  held  entitled 
to  enforce  its  daim  against  the  ae- 

"  Northwestern,  etc.,  Ina.  Co.  v. 
Blankenship,  94  Ind.  535,  48  Am.  Rep. 
186;  Phyaio-Medical  College  v.  Wil- 
kinson, 108  Ind.  314,  9  N.  E.  107. 
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quired  as  a  condition  precedent  to  rescission,"  and  the  same 
result  has  been  reached  where  the  bargain  was  an  unfair 
one.*" 

Interest  also  is  charged  against  one  who  has  received  money 
from  a  lunatic,  knowing  him  to  be  such.*" 

§  20S.  Necessaries. 

For  the  same  reason  as  in  the  case  of  infants,  lunatics  are 
liable  for  necessaries  furnished  them."  As  pointed  out** 
under  the  heading  of  infancy,  this  liability  should  be  r^arded 
as  quasi-contractual  rather  than  contractual."  Hence  it 
is  not  necessary  for  the  existence  of  the  liability  that  any 


••  Imperial  hoaa  Co.  v.  Stone,  US921 
1  Q.  B.  609;  Allore  ».  JeweU,  04  U.  B. 
OX,  24  L.  Ed.  260;  -  Harding  t>. 
Wheaton,  2  Mason  (U.  B.),  378;  Henry 
D.  Kne,  23  Ark.  417;  Ronan  ti.  Bliihn, 
173  Dl.  277,  fiO  N.  E.  804;  Hardy  v. 
Dyaa,  203  HI.  211,  67  N.  E.  862; 
Thraah  v.  Starbuok,  146  lad.  673,  44 
N.  E.  513;  Sheehaa  v.  Allen,  67  Kana. 
712.  74  Pac.  246;  WaUer  v.  Julius,  68 
Kang.  314,  74  Pac.  157,  35  L.  R.  A.  161; 
RhoadM  D.  Fuller,  130  Mo.  170,  40 
S.  W.  760;  Creekmore  v.  Baxttr,  121 
N.  C.  31,  27  S.  E.  004;  Hosier  f.  Beard, 
64  Ohio  St.  398,  43  M.  B.  1040,  66 
Am.  St.  R^.  720;  Crawford  v.  Soovell, 
94  Pa.  St.  48,  39  Am.  Rep.  766;  Lin- 
coln e.  Buckmaster,  32  Vt.  652. 

"Hale  V.  Kobbert,  109  Iowa,  128, 
80  N.  W.  308;  Clark  f.  Lopei,  75 
Min.  932,  23  So.  648,  967;  HaUey  v. 
Troester,  72  Mo.  73;  Sims  v.  McLure, 
8  Rich.  Eq.  (S.  C.)  286,  70  Am.  Dec. 
196. 

•"Goldbwg  D.  West  End  Homestead 
Co.,  78  N.  J.  L.  70,  73  Atl.  128. 

■t  Baxter  o.  Portsmouth,  5  B.  &  C. 
170;  Bx  parU  Northington,  37  Ala. 
496,  79  Am.  Deo.  67;  Borum  v.  BeU, 
132  Ala.  85,  31  So.  454;  Hem?  v. 
FioB,  23  Ark.  417;  Ratlifi  v.  Baltzer's 
Adm.  13  Ida.  152, 89  Pac.  71 ;  Sawyer  v. 
Lufkin,  66  Me.  308;  Kendall  v.  May,  10 


AUeii,  69;  Gross  d.  Jonee,  89  Miw.  44, 
42  So.  802;  Reando  v.  Miaplay,  90 
Mo.  261,  2  S.  W.  406,  60  Am.  Rep.  13; 
Hartley  t>.  Hartley's  Est.,  173  Mo. 
App.  18,  166  S.  W.  1090;  Seeva  v.  True, 
53  N.  H.  &Z7;  Van  Horn  v.  Hann,  30 
N.  J.  L.  207;  Waldron  v.  Davis,  70 
N.  J.  L.  788,  68  Atl.  293,  66  L.  R.  A. 
501 ;  Richardson  e.  Strong,  13  Ired.  L. 
lOQ,  65  Am.  Deo.  430;  Surlee  s.  I^p- 
kin,  69  N.  C.  513;  Kneedior's  Appeal, 
92  Pa.  St.  428;  In  re  Arnold's  Eat.,  263 
Pa.  517,  08  Atl.  701;  Blaisddl  v. 
Holmes,  48  Vt.  492. 

"  See  (upro,  {  240. 

•>  Re  Rhodes,  44  Ch.  D.  94;  Henry 
V.  Fine,  23  Ark.  417,  41S;  Hartley  o. 
Hartley's  £^Ute,  173  Mo.  App.  18,  155 
a.  W.  1099;  Sceva  v.  True,  53  N.  H. 
627;  Sheltman  v.  Taylor's  Committee, 
116  Va.  762,  82  S.  E.  698.  In  He 
Rhodes,  at  p.  107,  Lindley,  L.  J.,  dep- 
recated "The  unfortunate  terminol- 
ogy of  our  law,  owing  to  which  the  ex- 
pression 'implied  contract'  has  been 
used  to  denote  not  only  a  genuine  con- 
tract established  by  inference,  but  also 
an  obligation  which  doee  not  arise  from 
any  real  contract,  but  which  can  be 
enforced  as  if  it  had  a  contractual  origin. 
Obligations  of  this  class  are  called  by 
civilians    obli{i<iiUmea    qaati    ex    eon- 
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eKprees  contract  be  made,  as  is  shown  by  the  fact,  that  even 
though  a  lunatic  is  under  guardianship  and,  consequently, 
totally  incapable  of  contracting,  he  can,  nevertheless,  bind 
himself  for  necessaries  if  not  furnished  with  them  by  his 
guardian.'*  As  in  the  case  of  infants  also  a  lunatic's  liabiHty 
is  measured  not  by  the  promisee  he  may  have  made  but 
by  the  value  of  the  necessaries  furnished  him.*"  As  to  what 
constitutes  necessaries,  the  same  principles  that  have  been 
discussed  previously  in  case  of  infants  are  apphci^le.  In 
the  case  of  a  lunatic  medical  services,  includii^  nxirsii^  and 
other  protection  usual  for  insane  persons,  may  be  necessary.** 
L^al  services  of  an  attorney  to  obtain  release  from  an  asylum 
have  also  been  held  necessary  if  faithfully  and  prudently 
rendered,  r^ardless  of  whether  they  proved  beneficial." 
Necessaries  furnished  to  the  wife  of  the  lunatic  are  also  a 
necessary  expense  to  him  for  which  he  may  be  held  liable." 
The  tender  of  money  to  a  lunatic  who  uses  it  in  the  purchase 
of  necefisaries  is  dealt  with  in  the  same  way  as  a  similar  lender 
of  money  to  an  infant; "  and,  therefore,  he  is  subrogated  in 
equity  to  the  rights  of  one  from  whom  the  necessaries  were 
purchased.'^ 

§  266.  What  constitutes  insanity. 
In  the  early  decisions  little  dbtmction  is  made  between 

**  Orea^  V.  Tunsti^,  98  Ala.  249,  Pearl  v.  McDoweU,  3  J.  J.  Marsh.  669, 

12  So.  713;  Menrin's  App.,  72  Conn.  20  Am.  Dm.  109;  Daltoa  v.  Daltoa,  172 

167,  172,  43  Atl.  1055,  1057;  Sawyer  i>.  Ky.   585,    189  S.    W.   902;   Shaw  v. 

Lufidii,  56  Me.  308;  Darby  v.  Cabaon^,  Thompeoo,  16  Pick.  198,  26  Am.  Deo. 

1  Mo.  App.  126;  Stannard  v.  Bums,  63  655;   Stuckey   v.    Matbes,    24    Hun, 

Vt.   244,    22   AU.   460;    Maughan   v.  461. 

Bums,64Vt.  316,  23AU.583.    But  not  "See  supra,    (243;  and    Bank   of 

if  the  guardian  is  making  adequate  Rector  u.  Parriah,  131  Ark.  216,  198 

provision.  Hamilton  c.  Pickett  (Conn.),  S.  W.  689. 

104  AU.  162.  "  /n  re  Beavan,  [1912]  1  Ch.  196. 

"Buries  u.  Kpkin,  69  N.  C.  613.  See  criUciam  of  this  case  in  25  Harv.  L. 


'.  Strong,  13  lied.  L.  Rev.  725.  In  Henry  v.  Knight  (lod. 
IDS,  55  Am.  Dec.  430.  See  Bdson  v.  App.),  122  N.  E.  675,  one  who  fur- 
Hammond,  142  N.  Y.  App.  Dir.  693,  niahcd  support  to  a  lunatic,  which 
127  N.  Y.  S.  359.  another     was     bound     by     contract 

"  Lyon  0.  Minor,  174  Mich.  114,  140  to  furnish  was  held  entitled  to  be  sub- 

N.  W.  517,  45  L.  R.  A.  <N.  S.)  67.  rogated   to    the   lunatic   benefidaiy'a 

"Drew  p.  Nunn,  4  Q.  B.  D.  661;  light  to  ealixoo  the  contract. 
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different  kinds  of  lunatics  or  different  kinds  of  insanity.  It 
was  indeed  recognized  from  early  times  that  a  lunatic  might 
enjoy  lucid  intervals  and  that  contracts  made  durio^  such 
intervals  were  valid/'  This  rule,  of  course,  still  previuls." 
In  modern  times  it  has,  however,  been  recognized  that  a 
person  may  be  insane  for  some  purposes  and  yet  be  perfect^ 
able  to  reason  upon  other  matters.  The  question,  tho^ore, 
should  depend  and,  according  to  the  great  weight  of  modem 
authority,  does  depend  upon  whether  the  alleged  lunatic 
had  sufficient  reason  to  enable  him  to  underetand  the  nature 
and  effect  of  the  act  in  dispute.'*  It  is  not  necessary,  however, 
that  a  person  should  have  averse  mental  capacity  in  order  to 
make  a  valid  bargain.  Mere  weakness  of  mind  or  a  condi- 
tion approaching  imbecilily  is  not  sufficient  to  constitute 
what  the  law  regards  as  insanity.'*  Such  condition,  however, 
is  highly  important,  for  frequently  advantage  is  taken  by 
designii^  persons  of  those  in  this  way  partially  disqualified 
to  protect  themselves,  and  evidence  of  weakness  of  nund, 
together  with  other  circumstances,   may   be  important  in 


'1  Beverley's  Case,  4  Co.  Rep.  123b; 
HaU  D.  Wuren,  9  Yes.  605. 

"  Critchfield  V.  Easterday,  26  App. 
D.  C.  89;  Lilly  v.  WagKoner,  27  lU. 
395;  Jonea'  Admr.  ir.  FwkiiiB,  5  B. 
M(xi.  (Ky.)  223;  Richardscm  v.  Smart, 
152  Mo.  «23.  64  S.  W.  642,  76  Am.  St. 
R^.  48S;  Gingrich  b.  Bagen,  69 
Neb.  527,  96  N.  W.  1S6;  Wri^t  v. 
Market  Bank  (Tenn.  Ch.  App.), 
60  S.  W.  623;  McPeck  c  Gnhom,  56 
W.  Va.  200,  49  8.  E.  125. 

"Baldwyn  o.  Smith,  [1900]  1  Ch. 
688;  Parkea-  v.  Marco,  76  Fed.  Sep. 
510;  Pike  V.  Pike,  104  Ala.  612,  16 
So.  6S9;  Mora  p.  GaUdns,  85  Cal.  177, 
24  Fac.  729;  RatM  v.  Baltnr's  Adm., 
13  Idaho,  152,  89  Pac.  71;  Searle  v. 
ChJbraith,  73  JU.  269;  Wdler  o.  Cope- 
land,  285  ni.  150,  120  N.  E.  678;  Eay- 
mand  v.  Wathen,  142  Ind.  367,  41 N.  E. 
815;  Elwood  c.  O'Brien,  105  Iowa,  239, 
74  N.  W.  740;  Swartwood  B.  Chance,  131 
Iowa,  714,  109  N,  W.  297;  Mathews  v. 
Naah,  151  la.  126,  130  N.  W.  796; 


Mei^  IT.  Dmrter,  172  Mass.  217,  52 
N.  E.  76;  SutcMe  p.  Heatley  (Mobb.), 
122  N.  E.  317;  Chadwell  ■>.  Reed,  198 
Mo.  369,  96  S.  W.  227;  Dewey  v.  All- 
Kire,  37  Neb,  610,  40  Am.  St.  Rep. 
468;  Demiett  v.  Dennett,  44  N.  H.  531, 
84  Am.  Dec.  97;  Sborbero  v.  iiUhx, 
72  N.  J.  Eq.  248,  65  Atl.  472;  Aldrioh 
D.  Bailey,  132  N.  Y.  85,  30  N.  E.  264; 
Aikena  v.  Roberts,  164  N.  Y.  S.  602; 
Sprinkle  v.  WeUbom,  140  N.  C.  163, 
111  Am.  St.  Rep.  827;  Cathcart  p. 
Matthews,  105  S.  Car.  329,  89  S.  E. 
1021  i  Buckey  v.  Buokey,  38  W.  Va.  168, 
I8S.E.3S3. 

"Soberanes  v.  Sobaanea,  106  Cal. 
1,  39  Pac.  39,  527;  Harrison  v.  OOeiy, 
101  lonw,  652,  70  N.  W.  724;  En- 
twisUe  0.  Meikle,  180  lU.  9,  21,  64 
N.  E.  217;  Richaidaoc  ».  TraTelers' 
Ins.  Co.,  109  Me.  117,  82  AtL  1005; 
Wherry  v.  Latimn,  103  Miss.  524,  60 
So.  663;  Mulloy  r.  In^aia,  4  Neb. 
116;  Ducker  ».  Whitscm,  112  N.  C.  44, 
16  S.  K  854. 
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establishmg  that  a  bargam  ie  voidable  for  fraud  or  undue 
influence,  althou^  it  fails  to  establish  insanity.  If  insanity 
is  established  the  burden  is  upon  one  who  claims  that  a  trans- 
action took  place  during  a  lucid  interval  to  show  suiBcient 
capacity  at  the  t^e  in  question/'  but  this  rule  has  been 
denied  if  the  insanity  is  only  occasional  and  intermittent.^ 


§  267.  During  guardianship  lunatics'  bargains  are  void. 

In  the  discussion  thus  far  it  has  been  assumed  that  the 
lunaUc  was  not  imder  guardianship.  When  a  guardian  is 
appointed  he  thereupon  becomes  vested  with  the  control 
of  the  property  of  his  ward,  and  he  alone  is  capable  of  trans- 
ferring it."  It  may  also  be  assumed  that  sJi  contracts  of 
a  lunatic  made  during  guardianship  are  held  void."  The 
guardian  represents  the  lunatic  for  the  purpose  of  all  business 
transactions.  So  far  is  this  doctrine  carried  that  even  though 
t^e  lunatic  haa  a  lucid  interval  or  r^ains  his  reason  while 
the  guardianship  still  exists  a  transaction  with  him  is  v<ud." 


"RogeiB  r.  RogBis,  6  Pen.  267 
(DA.),  66  Atl.  374;  RicbardBOD  v. 
Snurt,  152  Mo.  623,  54  S.  W.  542,  75 
Am.  St.  Rep.  48S;  Oingrich  o.  Rogera, 
60  N^.  527,  06  N.  W.  1S6;  FIdibume 
r.  PwguBon,  84  Va.  87,  4  S.  E.  575. 

"MoFedc  p.  Gntham,  56  W.  Va. 
200,  49  S.  E.  125. 

■"Be  Walker,  [IMS]  1  Ch.  160; 
GodmU  t>.  Cotfaill,  92  Fed.  811,  34 
C.  G.  A.  254;  McKende  ■>.  DoimeU, 
151  Mo.  431,  52  S.  W.  214;  Hu^iee 
p.  Jones,  116  N.  Y.  67,  22  N.  E.  446, 
6  I4.  R.  A.  632,  15  Am.  St.  Rep.  386; 
Sander  v.  Savage,  76  N.  Y.  App.  Div. 
333,  78  N.  Y.  S.  189. 

"Griswfdd  V.  BuOec,  3  Coim.  227; 
Church  V.  Soaeoatein,  85  Conn.  279, 
82  AtL  568;  Weeks  v.  Rdiance  Fer- 
tiliier  Co.,  20  Ga.  App.  498,  03  S.  E. 
152;  Bradbury  0.  Place  (Me.),  10  AtL 
461;  Wait  v.  Maxwell,  5  Pick.  217,  16 
Am.  Deo.  391;  Leonard  v.  Leonard,  14 
Pick.  280;  Lynch  v.  Dodge,  130  Mass. 
468;  Knox  d.  Haug,  48  Minn.  58,  60 
N.  W.  934;  RanneUa  v.   Qemer,  80 


Mo.  474;  McEeniie  v.  Donnell,  156 
Mo.  431,  451,  456,  BS  S.  W.  214;  Bur- 
gedorff  V.  Hamw,  95  Neb.  113,  146 
N.  W.  250.  But  see  Taylor  p.  Superior 
Court,  30  R.  I.  560,  76  Atl.  644,  wba« 
the  oourt  held  the  guardian  mi^t 
ratify  l^il  proceeding  begun  by  the 

^In  re  Walker,  [1906]  1  Ch.  160; 
Gingrich  u.  Rf^em,  69  Neb.  627,  96 
N.  W.  1G6;  Carter  v.  Beckwitfa,  128 
N.  Y.  312,  28  N.  E.  582;  Sander  v. 
Savage,  75  N.  Y.  App.  Div.  333,  78 
N.  Y.  B.  189.  In  Leonard  r.  Leonard, 
14  Pick.  280,  2S4,  the  oourt  said:  "We 
are  of  opinion,  that  aa  to  moat  sub- 
jeota,  the  decree  of  the  probate  court,  ao 
long  as  &e  guardianship  continues,  is 
conclusive  evidmce  of  tiie  disability 
of  the  ward;  but  that  it  is  twt  conclu- 
sive  in  regard  to  all.  For  examine,  Ute 
ward,  if  in  fact  of  sufficient  capadty, 
may  make  a  will,  for  this  is  an  act 
which  the  guardian  cannot  do  for  hijn." 
But  idien  the  guardianship  has  ter- 
minated for  vrtiatever  cause,  as  by  m- 
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The  contrary  hae,  however,  been  held  where  the  lunatic  has 
Trained  his  reason  and  the  guardianship  had  been  allowed 
to  fall  into  disuse  although  not  legally  terminated.^  Stress 
is  laid  in  mai^  of  the  cases  upon  whether  the  lunatic  has 
been  so  found  by  inquisition.  If  so  foiind  it  is  held  in  some 
States  that  his  transactions  are  void."  The  better  view 
seems  to  be,  however,  that  the  finding  merely  establishes 
the  fact  of  insanity  as  existing  at  that  time,  unless  a  statute 
expressly  provides  that  the  finding  makes  subsequent  agree- 
ments void."^  It  is  the  appointment  of  a  guardian  which 
works  the  chai^  in  the  I^al  power  of  a  lunatic  to  act  for 
himsetf.**  After  adjudication  that  he  is  insane,  however, 
a  man's  insanity  is  presumed  to  continue  in  the  absence  of 
evidence  to  the  contrary.** 

§  368.  Dnmkeimesa — when  it  incapacitates. 

It  is  not  every  degree  of  intoxication  that  renders  a  person 
incapable  in  a  l^al  sense.  Id  order  to  make  out  incapacity 
it  is  necessary  to  prove  that  a  man  was  so  far  intoxicated 


moral  of  tiie  EuardiBti,  there  is  no 
longer  a  conclumve  prwumption  of 
disability.  Willwerth  v.  Leoi^rd,  1G6 
Maaa.  277,  31  N.  E.  209.  SeetdsoMohr 
V.  Tulip,  40  WiB.  66;  and  while  that 
guardianBhip  lasts  it  is  oonclusive  only 
upon  domcBtio  courts.  Talbot  f. 
Chamberlain,  149  Man.  S7,  59,  20 
N.  E.  305,  3  L.  R.  A.  254. 

■>  Thorpe  v.  Hanscom,  64  Minn.  201, 
66  N.  W.  1;  BloisdeU  r.  Holmee,  48 
Vt.  492. 

"GiUet  V.  Shaw,  117  Md.  608,  83 
Atl.  394,  42  L.  R  A.  (N.  8.)  47;  Rut- 
ledge  t>.  Rutledge,  118  Md.  652,  86  Atl. 
061;  West  ti.  Seaboard  Air  Line  Ry.  Co., 
151  N.  C.  231,  65  S.  E.  979. 

«>See  Snook  !>.  Watte,  II  Beav.  105; 
McCormack  v.  Littier,  85  HI.  62; 
Stitsel  c  Farley,  148  HI.  App.  635; 
Mott  c  Mott,  49  N.  J.  Eq.  192,  22  Atl. 
D97;  /n  re  Gangway's  Est.,  14  Pa.  417, 
£3  Am.  Dec.  6H. 

"Weeks  v.  Reliance  Fertiliser  Co., 


20  Ga.  App.  498,  93  S.  E.  162;  Woloott 
V.  Conn.  life  Ina.  Co.,  137  Mich.  309. 
In  Hughes  u.  Jonw,  116  N.  Y.  67,  22 
N.  E.  446,  5  L.  R.  A.  632,  15  Am.  St. 
Rep.  386,  the  rule  is  stat«d  that  be- 
fore o£Qce  found  thou^  within  the 
period  during  which  the  lunatic  is 
declared  by  the  finding  to  have  been  in- 
sane, the  evidence  of  incapacity  is  only 
IKCsumptive  and  may  be  overthrown 
by  Batisfactoiy  evidence  of  sanity, 
but  "the  presumption  whetlier  con- 
clusive or  prima  fade  extends  to  all 
the  world,  and  indudes  all  penons 
whether  they  have  notioe  of  the  inqui- 
sition or  not."  Cf.  Hill  v.  Day,  34 
N.J.Eq.  160.  By  statute  in  New  York 
aSta  inquisiljoa  and  confirmation  a 
lunatic's  contracts  are  void.  O'Reilly 
i>.  Sweeney,  54  N.  Y.  Misc.  Rep.  408, 
106  N.  Y.  S.  1033. 

"Redden  v.  Baker,  86  Ind.  191; 
Mutual  Life  Ins.  Co.  v.  Wiswell,  66 
Kan.  765,  44  Pac.  996,  36  L.  R.  A.  253. 
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as  to  be  incapable  in  fact  of  understanding  the  nature  of 
the  tranfia;[;tion  in  which  he  engaged.^' 

§  269.  Drunkards*  bargains  voidable. 

If  intoxication  is  so  extreme  as  to  produce  l^al  incapacity, 
the  effect  is  generally  held  to  be  the  same  as  that  of  insanity; 
eonsequently,  a  contract  or  sale  made  under  ^uch  circumstances 
is  voidable."  In  some  jurisdictions  where  insanity  is  said 
to  make  a  lunatic's  transactions  void,  extreme  intoxication 
is  also  said  to  make  bargains  void  and  for  the  same  reason, 
namely — lack  of  mutual  assent.*^    But  in  Alabama  the  court 


••Hawkins  o.  Btm,  4  F.  Jt  F.  311; 
Gonley  r.  Nailor,  118  U.  B.  127,  6 
S.  Ct.  1001,  30  L.  Ed.  112i  Taylor  v. 
Purcdl,  60  Ark.  606,  31  8.  W.  S67; 
Cook  V.  Bogndl  'limber  Co.,  78  Ark. 
47,  H  S.  W.  6Bfi;  Caulkine  c.  Fry,  35 
Ooiui.  170;  Batea  v.  Bail,  72  Dl.  108; 
Shttckelton  ir.  Sebree,  8S  Dl.  616; 
Watson  V.  Doyle,  130  Dl  415,  22 
N.  £.  613;  Ryan  t>.  Schutt,  135  lU. 
App.  S54;  KuhlnuD  c  Wleben,  129 
Iowa,  188,  106  N.  W.  445;  Glcim  p. 
Martin,  179  Ky.  295,  200  8.  W.  456; 
Wri^t  ».  flaher,  66  Mich.  275,  32 
N.  W.  eOS,  8  Am.  St  Rep.  886;  Johns 
0.  Fritch^,  39  Md.  268;  Sogen  r. 
Woiren,  75  Mo.  App.  271;  McKeon  r. 
Van  Slyck,  223  N.  Y.  392,  119  N.  K 
851;  ^toonhcam  v.  Spoonheini,  14  N. 
Dak.  380,  104  N.  W.  845;  French  r. 
Frenoh,  8  Ohio,  214,  31  Am.  Deo.  441; 
Buah  p.  Breinig,  113  Pa.  St.  810,  6 
Atl.  8S,  57  Am.  Rep.  469;  Reynolds  v. 
Dechaums,  24  Tex.  174,  76  Am.  Dec. 
101;  Houston,  etc.,  R.  R.  Co.  o.  'ner- 
ntq-,  72  Tex.  312,  12  8.  W.  586;  Loftus 
V.  Maloney,  89  Va.  676,  16  8.  E.  749; 
Buiainger  v.  Bank,  07  Wis.  75,  30 
N.  W. 290,  66  Am.  R^.  848.  Tlenile 
was  ^^lied  with  considerable  strict- 
ness  in  CauBdns  n.  Ay,  35  Conn.  170, 
and  Jobtrn  ».  ftitchey,  39  Md.  258. 
In  the  former  ease  the  court  held  that 
if  the  drunkard  could  remember  the 
ftdknring  morning  what  he  had  done, 


he  was  not  so  far  intoxicated  as  to  be 
legally  incaftaratated.  As  expressed  in 
a  recent  lUinoiB  deciaioa  the  drunken- 
ness must  have  been  such  ae  to  drown 
reason,  memory,  and  judgment,  and  to 
impair  the  mental  faculties  to  such  an 
extent  as  to  render  the  party  mm  com- 
•pot  mentia  for  the  time  being.  Martin 
■>.  Hanh,  231  111.  384,  83  M.  E.  164, 13 
L.  R.  A.  (N.  S.)  1000. 

••  Core  D.  Gibson,  13  M.  &  W.  623; 
Matthews  v.  Baxter,  L.  R.  8  Ex.  132; 
Snead  v.  Soott,  182  Ala.  97,  62  So.  36; 
Sdlers  tt.  Kni^t,  186  Ala.  96,  64  So. 
329;  Pbelan  t>.  Gardner,  43 
306;  Caulkins  ■>.  Fry,  35  Coui.  170; 
Henry,  10  Ind.  109; 
Watson,  2  Iowa,  111 
Glenn  p.  Martin,  179  Ky.  295,  200  8. 
W.  466;  Johns  v.  Fritchey,  39  Md.  258; 
Fobs  v.  Hildreth,  10  Allen,  76;  Car- 
penter p.  Rodgers,  61  Mich.  384,  28 
N.  W.  156,  1  Am.  St,  Rep.  695;  New- 
ell V.  Fisher,  11  Sm.  &  M.  431,  49 
Am.  Dec.  66;  Broadwal«r  o.  Dame,  10 
Mo.  277;  Van  Wyok  v.  Brash^,  81 
N.  Y.  260;  Baird  v.  Howard,  51  Ohio 
St.  57,  36  N.  E.  732,  22  L.  R,  A.  846, 
46  Am.  St.  Rep.  560;  Straughan  v. 
Cooper,  41  Okl.  616,  139  Pao.  265; 
Bush  V.  Breinig,  113  Pa.  St.  310,  6 
AU.  86. 

"  Taykn-  v.  PurceU,  60  Ark.  606,  31 
8.  W.  667;  Shackeltou  k.  Sebree,  86 
III.  616;  Berkley  p.  Cannon,  4  Rich. 
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makes  a  dktinction  between  intoxicatioii  and  insanity,  hotd- 
ii^  that  the  former  cannot  raider  a  bargain  void."  Although 
going  beyond  the  statements  of  most  courts,  the  doctrine 
entmciated  in  New  Jersey  is  sustained,  it  is  submitted,  by 
sound  reason:  "Drunkenness  may  be  insanity,  but  it  is 
voluntary.  It  is  no  excuse  from  the  consequences  of  crimie; 
why  should  it  be  against  those  of  acts  a£fecting  property? 
Sound  pohcy  requires  that  it  should  not,  imless  brought 
about  by  the  other  party,  or  imless  it  was  so  total  as  to  be 
palpable  evidence  of  fraud  in  the  person  entering  into  a  con- 
tract with  one  so  intoxicated."  "  If  an  intoxicated  person 
is  able  to  appear  to  give  intell^nt  assent  he  should  not  be 
allowed  to  set  up  his  own  misconduct  to  d^eat  one  who  has 
been  deceived  in  dealing  with  him.  Doubtless  the  reason 
why  such  a  rule  is  not  more  genera%  expressed  in  the  books 
is  because  cases  in  fact  can  rarely  arise  where  erne  dealing 
with  an  intoxicated  person  is  unaware  of  the  fact.  Insane 
persons  frequently  appear  to  be  sane,  but  persons  so  far 
intoxicated  as  to  have  lost  their  inteUigence  must  almost 
invariably  give  indication  of  their  condition  to  any  one  deal- 
ing with  them.  If,  however,  we  suppose  the  case  of  an  offer 
signed  in  extreme  intoxication  and  sent  to  some  one  at  a 
distance,  it  is  submitted  that  if  accepted  and  certainly  if 
acted  on,  the  intoxicated  person  should  be  bound.*° 

§  260.  Effects  of  drunkards'  bargains. 

If  a  bargain  is  voidable  on  the  ground  of  intoxication,  the 
same  consequences  follow  as  in  the  case  of  a  bargain  voidable 

L.  136;  Hunt**  v.  Tolbard,  47  W,  Va,  reecLsBion,    yet   being   voidable   only, 

258,  34  S.  K  737.    A  note  mKned  under  the  contract  may  be  affirmed  and  made 

these  circumatancea  was  aaid  to  be  binding    by    him    after    he    beoomee 

"void    as    between    the    partiea"    in  sober."    See  also  Snead  v.  Scott,  182 

Green  v.  Gimsten,  164  Wis.  69,  142  Ala.  97,  62  So.  36;  Sellns  v.  Knight, 

N.  W.  261,  46  L.  R.  A.  (N.  9.)  212.  185  Ala.  96, 64  So.  329. 

"Oakley  v.  SheUey,  129  Ala.  467,  "Burroughs  v.  Richman,    1   Green 

29  So.  386.    The  court  said  at  p.  470:  (N.  J.  L.),  233,  238,  23  Am.  Deo.  717. 

"Unlike  general  and  permanent  in-  See  aJso  Cook  v.  Bagnell  Timber  Co., 

sanity  and  idiocy,  diunkennesa  does  78  Ark.  47,  54,  04  S.  W.  695,  quoted 

not   create  such   legal  incapacity  as  iVm,  S  263,  n.  3. 

will   alone   render   a   contract   wholly  <°See   Voun   v.   Lamont,   5S   Minn, 

void.     Thou^   it    may   tumish    the  216,  57  N.  W.  478. 
part^   sufbaing   from   it    ground   for 
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for  insanity.  The  transaction  may,  therefore,  be  ratified.** 
What  conetitutes  ratification  pves  rise  to  the  same  question 
as  in  the  case  of  insanity,  and,  therefore,  a  failure  to  disaf- 
■Srm  the  transaction  within  a  reasonable  time  after  becomii^ 
sober  will,  unless  the  drunkard  remains  ignorant  of  what  he' 
did  when  intoxicated,  amount  to  a  ratification.**  If  goods 
are  bought  when  drunk  and  kept  when  sober,  the  buyer  must 
pay  the  price.  The  same  reasons  that  require  return  of  con- 
sideration as  a  condition  precedent  to  tias  avoidance  of  a 
lunatic's  bargun  apply  with  even  greater  force  to  the  case 
of  an  intoxicated  person,*'  and  if  the  consideration  is  not 
restored  the  drunkard  may  be  sued  for  it.**  Even  though 
the  drunkard  should  have  spent  or  wasted  tiie  condderation 
while  intoxicated,  the  rule  should  not  be  relaxed  unless  the 
person  dealing  with  the  drunkard  knowingly  took  fraudulent 
advantage  of  his  condition." 

§261.  B<nta  fide  purchasera. 

As  the  lack  d  intelligence  of  an  intoxicated  person  is  his 
own  fault,  his  foivilege  of  avoidii^  a  bai^ain  made  while 
intoxicated  should  not  enable  him  to  r^ain  property  trans- 
ferred by  him  and  subsequently  transferred  to  one  who  paid 
value  for  it  in  good  faith  without  notice  of  the  circumstances 
under  which  it  had  been  acquired  from  the  original  owner,  or 


"  Matthews  v.  Baxter,  L.  R.  8  Eit. 
132;  Johnson  v.  Hannon,  94  U.  8. 
871,  24  L.  Ed.  271;  Oakley  v.  Sheney, 
129  Ala.  467,  29  So.  3SS;  Sellen  v. 
Emf^t,  18S  Ala.  96,  64  So.  Sffl; 
Strickland  v.  Parlin  &  Orwdort  Co., 
118  Ga.  213,  44  8.  E.  997;  Hawley  v. 
Howell,  60  Iowa,  79,  14  N.  W.  199; 
Carpenter  o.  Rodgera,  61  Mich.  384, 

28  N.  W.  156,  1  Am.  St.  Rep.  SOS; 
Eastfm'e  Adm.  v.  Ferry,  29  Mo.  96; 
Smith  ».  VTiUiamBon,  8  Utah,  219,  30 
Pao.  753.  But  aee  Newell  v.  FSabw, 
11  8m.  A  M.  431,  49  Am.  Deo.  66; 
BerUey  v.  Cannon,  4  Rich.  L.  136. 

"Wri^t  ir.  Waller,   127  Ala.  657, 

29  So.  57,  64  L.  R.  A.  440;  Mansfidd 
p.  Watson,  2  Iowa,  HI;  Youn  v.  Ia- 
moot,  K  Minn.  216,  S7  N.  W.  478; 


Spoonheim  u.  Spoonheim,  14  N.  Di^ 
380,  104  N.  W.  845;  Bush  v.  Breinig, 
113  Fa.  St.  310,  316,  6  Atl.  86,  57  Am. 
Rep.  460;  Fowler  v.  Meadow  Brook 
Co.,  208  Fa.  St.  473,  57  AtL  969; 
WillianiB  p.  In^met,  1  BaUey,  343; 
Smith  V.  Williamson,  8  Utah,  219,  30 
Pac.  753.  Contra,  Reinskopf  v.  Boegfi, 
37  Ind.  207. 

"Joest  v.  Williams,  42  Ind.  565, 
13  Am.  Rep.  377;  Fowler  v.  Meadow 
Brook  Co.,  208  Fa.  St.  473.  Compare 
TliackTah  v.  Haas,  119  U.  8.  499,  7 
8.  Ct.  311,  30  L.  Ed.  486. 

"  Haneklau  v.  Felchlin,  57  Mo.  An>. 


"  Compare  lliackrah  v^  Haas, 
S.  499,7  S.  Ct.  311,  30  L. 
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to  escape  liability  to  a  holder  in  due  course  of  n^otiable  paper 
made  by  him.  The  latter  question  has  arisen  several  times  and 
it  has  been  said  that  tiie  better  opinion  supports  the  right  of 
the  maker,  if  his  drunkenness  is  so  complete  as  to  suspend  aD 
rational  thought,  to  set  up  his  condition  as  a  defence  even 
against  such  a  holder.**  Most  modem  deciaons,  however,  witii 
good  reason,  take  the  opposite  view."^  In  the  case  of  ordinary 
chattel  property,  as  in  the  case  of  n^otiable  paper,  if  a  title 
voidable  for  a  cause  personal  to  the  original  grantee  is  trans- 
ferred to  one  who  pays  value  without  notice  of  the  voidable 
character  of  the  title,  an  indefeasible  title  is  created.  It  has 
already  been  argued  and  reasons  have  been  given  for  confining 
a  drunkard's  right  of  avoiding  his  contracts  to  such  as  were 
made  with  persons  who  knew  of  his  condition.**  The  same 
reasons  should  protect  a  bona  fide  purchaser.  Under  the 
Uniform  Sales  Act  it  is  clear  that  there  can  be  no  ri^t  to 
avoid  a  voidable  title  after  the  property  has  been  acquired 
by  a  bona  fide  purchaser  for  value  without  notice." 

§  263.  Necessaries. 

For  the  same  reason  and  to  the  same  extent  as  in  the  case 
of  lunatics,  intoxicated  persons  are  liable  on  principles  of 
quasi-contract  for  necessaries  which  have  been  furnished  to 
them.' 

§  263.  Fraud  upon  intoxicated  persons. 

Bargflins  made  with  intoxicated  persons  are  peculiarly 
likely  to  have  been  induced  by  fraud.  No  different  legal 
principle  covers  such  cases  from  that  applicable  to  all  cases 

*•  Danid  im  Negi>tiid)Ie  InBtniments,  M0C07,  69  Pa.  St.  204,  S  Am.  Rep. 

214,   quoting   from   Gon   v.   Gibeou,  246;   MD^Miran   e.    Naetey,    91    Pa. 

13  M.  &  W.  623.    "It  is  jiut  the  eame  St.  17;  Smith  d.  Wimamsoa,  8  Utah, 

as  if  the  defendant  had  writteo  his  219,  30  Fac.  763.    See  alao  Miller  v. 

name  on  the  bill  in  his  sleep  in  the  Finley,  26  Mich.  249, 12  Am.  Bep.  306. 

state    of    somnambulism."      To    the  "Supra,  {269. 

same  effect  see  Qreen  v.  Gunsten,  164  "  Sec.  24.    See  supra,  233. 

Wa.  69,  1^  N.  W.  261,  4«  L.  R.  A.  •  Qore  v.  Qiheon,  13  M.  &  W.  623; 

<N.   8.)    212.  MoCrillis  v.  Bartlett,  8  N.  H.  668; 

•>  Paes  V.  Krekey,  137  N.  Y.  307,  Van  Horn  v.  Hann,  3ft  N^  J.  L.  207i 

33  N.  K  311,  21  L.  R.  A.  409,  33  Brockway  b.  Jewell,  S2  Ohio  St.  187, 

Am.    St.    Rq>.    731;    State    Bank   v.  39  N.  K  470. 
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aS  fraud,  but  in  view  of  the  obvious  impropriety  of  entering 
into  a  bargain  with  an  intoxicated  person,  Buch  a  transaction 
should  bf  closely  scrutinized.  It  is,  of  course,  not  essential 
in  order  to  make  out  a  case  of  fraudulent  advantage  to  show 
that  the  intoxication  was  sufficient  altogether  to  overthrow 
the  reasoning  powers  if  it  was  sufficient  to  diminish  the  intelli- 
gence, and  the  party  dealing  with  the  intoxicated  person 
knowingly  made  use  of  the  situation  in  order  to  induce  the 
bargain.  If  such  a  case  has  been  made  out  the  transaction 
may  be  set  aside  in  any  proceeding  against  the  fraudulent 
party.'  Especially  if  the  intoxication  was  brought  about 
by  the  other  party  is  there  groimd  for  suspecting  the  good 
faith  of  the  transaction  and  reason  for  setting  it  aside.* 


'Say  V.  Barwiok,  1  Vee.  &  B.  195. 
Cooke  p.  CaaywOTth,  18  Ves.  12; 
HoUflDd'a  Adm.  o.  Barnes,  53  AIa; 
83,  25  Am.  Rep.  59fi;  Murrajr  p.  Car- 
liti,  67  m.  286;  Hemy  v.  Riteoour,  31 
Ind.  136;  Wamook  v.  Quupbdl,  25 
N.  J.  Eq.  485;  Burd  e>.  HowanI,  51 
Ohio  St,  67,  36  N.  E.  732,  22  L.  R.  A. 
846,  46  Am.  St  Bep.  560;  Birdaong  p. 
Biidsong,  2  Head,  289;  Jones  v.  Mo- 
Gruder,  87  Va.  360,  12  S.  £.  792. 

•JohnaoD  p.  Medlicott,  3  F.  Wma. 
13(^  note;  Wilcox  v.  JaclooD,  61  Iowa, 
2DB,  1  N.  W.  613;  NeweU  p.  fMier, 
11  Sm.  &  M.  431,  49  Am.  Dec.  66; 
CHComier  v.  Retnpt,  29  N.  J.  Eq.  156; 
Dunn  V.  Amoa,  14  Wia.  106.  In 
Cook  V.  BagneU  Timber  Co.,  78  Ark. 
47,  54,  94  S.  W.  695,  the  oourt  said: 
"'In  gHieral,  courts  of  equity,  as  a 
matter  of  public  policy,  do  not  incline 
mi  the  one  hand  to  Wd  thdr  assist- 
aaoe  to  a  p«noD  who  has  obtained  an 
agreement  or  deed  from  another  in  a 
■tate  of  intoxication;  and,  cm  the  oth^ 
hand,  they  are  equally  unwilling  to  as- 
B0t  the  intoxicated  party  to  get  rid 
of  his  agreement  or  deed  mrady  on  the 
ground  of  his  intoncation  at  the  time. 
TTiey  will  feave  the  parties  to  their 
cndinaiy  ronedies  at  law,  unleea  there 
is  some  f  isuduknt  ocntriTance  or  some 


imposition  practised.'     1  Story,  Eq. 
Jut.,  {  231. 

'"Hie  rule  deduoible  from  this  state- 
ment, and  from  all  the  authorities,  is 
that  the  contract  of  a  person  partially 
intoxicated  at  the  time  will  not  be  set 
aside  because  of  his  iatoxicatioD.  That 
condition  results  from  his  own  act,  and 
entitles  him  to  no  consideratjoii  what- 
ever in  dther  a  oourt  of  law  or  of  equity. 
It  ia  not  because  of  his  intoxication 
that  courts  will  annul  the  contract,  but 
because  of  some  fraud  or  imposition 
perpetrated  by  the  person  who  takes 
advantage  of  fais  condition  to  moke 
a  contract  with  him.  Tlie  courts 
merely  grant  relief  from  the  fraud  m 
imposition  popetrated.  Ilterefcve, 
while  the  inadequacy  or  exoessivenesa 
of  the  consideration  for  the  contract 
may  be  a  circumstance  tending  to  ee- 
tablish  the  perpetration  of  a  fraud,  it 
does  not,  of  itself,  when  good  faith  is 
affirmatively  shown,  constitute  aueh 
a  fraud  or  impoeitiou  as  will  afford 
grounds  for  setting  aside  a  contract. 
Birdaong  v.  Birdsong,  2  Head  (Tenn.) 


"This  view,  it  is  argued,  puts  a  par- 
tially intoxicated  person  upon  precisdy 
the  some  plane  as  a  perfectly  sober 
man,  with  referoice  to  his  lif^t  to 
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avoid  ft  etmtiftet  Not  bo.  Odb  irtio 
deftlB  mtii  ft  aober  maa  upon  equal 
footing  owes  him  only  the  duty  not  to 
mifllead  him  to  his  ix^judice  by  » 
material  fabe  reprceentation  conown- 
ing  the  subject-matter,  or  by  a  failure 
to  disdose  a  material  fact  within  his 
knowledge  which  the  dreumstanoeB 
may  meJce  it  his  duty  to  discloee, 
whereas  one  irtio  deals  with  a  person 
whom  he  knows  to  be  partially  intox- 
icated owes  hi'"'  the  duty  not  to  take 
advantage  ol  bin  oonditioa  by  know- 


5263 

ingly  imposing  a  batsh  oontraet  upon 

"In  either  case  equity  will  give  rdief 
from  a  contract  induced  by  material 
false  rcprcaentations  which  were  re- 
lied upon,  or  Iv  failure  to  diadoee 
material  facts  when  peculiar  drcum- 
stancee  eidsted  which  colled  tar  such 
dtsclOBUre;  but  only  in  the  case  of  the 
drunken  num  will  knowledge  of  the 
drunkennes,  coupled  with  knowledge  of 
Uke  hrmihiw  or  improvidenoe  o!  the 
contract,  be  deemed  such  a  fraud  or 
impoation  >a  affords  ground  tor  rdirf." 
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§  264.  Mauled  women. 

The  incapacity  of  married  women  at  common  law  may 
be  considered  in  connection  with  their  ri^ts  and  liabilities 
under  contracts,  and  as  affecting  attempted  transfers  of 
property  to  or  by  a  married  woman. 

§  26S.  Rights  and  liabilities  under  contracts. 

A  married  woman,  during  the  life  of  her  husband  could 
not  bind  herself  by  a  contract,*  nor  by  representing  herself 
as  unmarried  or  a  widow,  render  herself  by  estoppel  liable 
on  an  agreement.'  If  she  were  liable  upon  a  contract  at 
the  time  of  her  marriage  the  liabiUty  upon  this  contract 
passed  to  her  husband.  Upon  such  ante-nuptial  liabilities, 
however,  the  husband  could  not  be  sued  alone,'  and  if  the 
wife  died  before  judgment  had  beeo  recovered  t^ainst  both, 
the  husband's  liability  was  discharged,^  except  so  far  as  he 
might  have  assets  in  his  hands  as  her  administrator.    If  the 

'Com.  Dig.  Baron  Sc  f^me  (Q);  ard,  91  N.  J.  L.  379,  103  AU.  1001. 
James  t>.  Fowks,  12  Mod.  101.  And  see  supra,  £245. 

■  Cannan  u.  Farmer,  3  Esch.  698;  ■  Garrard  ir.  Guibilei,  13  0.  B.  (N.  S.) 

Liverpool  &c.  Assoc,  v.  Fairhurat,  0      832. 

Ezch.  422;  Wright  n.  Leonard,  11  C.  B.  <  Com.  Dig.  Baron  &  Feme  (C.  2). 

(N.  S.}  268;  first  Nat.  Bank  c.  Shum-         *  Woodnum  c.  Chspman,  1  Can^. 
189. 
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husband  died  before  judgment  had  beat  recovered,  the  widow 
was  again  liable  as  if  she  had  never  be^  married.^  The 
capacity  of  a  married  woman  to  acquire  rights  under  a  con- 
tract, though  Umited,  was  not  absolutely  excluded.  Promises 
for  which  she  rraidered  personal  services  were  recognized  as 
giving  her  a  contractual  right."  It  is  true  that  the  husband 
might  reduce  this  right  to  possession  and  thereby  acquire 
the  fruits  of  it  himself,  but  imlesa  he  did  so  the  right  survived 
to  the  wife  or,  if  she  died  during  her  husband's  life,  passed 
to  her  representatives.^  A  contractual  right  which  a  woman 
had  before  marriage  was  dealt  with  in  the  same  way.  It 
might  be  reduced  to  possession  by  the  husband,  but  in  the 
meantime  was  regarded  as  the  wife's  chose  in  action  and 
upon  her  husband's  death,  ca  her  own,  was  dealt  vitii 
accordingly." 

§  366.  Effects  of  attempted  transfers. 

As  the  chattels  a  womian  had  upon  her  marri^e  immediately 
passed  to  her  husband,  she  was  obviouBly  incapacited  from 
trai^errii^  such  property  even  aside  from  her  inabiUty 
to  make  a  valid  bargain,  because  she  had  no  title.'  If  chattel 
property  was  transferred  to  her  while  she  was  married,  it 
vested  immediately  in  the  husband  in  the  same  way  as  property 
owned  by  her  at  the  time  of  her  marriage,  and  it  was  immaterial 
whether  the  property  was  acquired  by  the  wife's  personal 
services,  by  gift,  or  otherwise."  She  might,  however,  take 
land  by  grant  or  devise  if  her  husband  did  not  dissent; " 
and  even  her  husband's  dissent  would  not  preclude  her  fnmi 
taking  as  heir.'*  The  husband,  however,  was  entitled  to  the 
rents  and  profits  of  land  owned  by  the  wife,  whenever  or 
however  she  may  have  acquired  it.'' 

*See  oaaes  in  the  fallowing  note,  husband   m&jr  h&re   trover."     Com. 

^Bnahford    v.    Buokinf^i&m,    Cro.  Dig.,  Baron  &  Feme  (Q,);  M&nby  u, 

Jac  77;  Dalton  v.  Midland,  etc.,  Ry.  Soott,  1  Sid.  109,  122. 

Co.,  13  C.  B.  474,  478.  "  Com.  Dig.,  Baron  &  Feme  (E.  3); 

•Ctan.  Dig.,  Baron  ft  Fane  (E.  3),  Buckley  v.  Collies,  1  Salk.  114. 

(Z).  "  Com.  Dig.  Baton  &  Feoks  (P.  2); 

•  "If  the  wife  sell  or  dispose  of  the  Perkins,  Profitable  Book,  {  43. 

money  or  goods  of  the  husband  with-  '*  Dane's  Abr.  368. 

out  his  aapent  the  sale  is  void,  and  the  "  1  Bl.  Com.  4C 
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§  267.  Modifications  in  equity. 

The  almost  total  denial  of  prop&ty  rights  to  a  married 
woman  under  the  common-law  system  was  modified  in  equity 
by  the  doctrine  of  separate  estate.  Origioally  this  was  given 
effect  by  conveying  to  trustees  property  of  which  a  married 
woman  was  made  the  baieficiary.^^  Thou^  it  remained 
customary  to  conv^  the  property  to  trustees,  it  became 
also  pemuasible  to  make  the  conveyance  directly  to  the  married 
wcanan  for  her  separate  use.  A  court  of  equity  would  then 
compel  her  husband  to  hold  the  legal  estate,  which  he  took 
by  virtue  of  the  common-law  rules,  in  trust  for  his  wife  for 
hst  separate  use.  As  to  property  held  to  the  separate  use  of 
a  married  woman,  courts  of  equity  gave  her  a  limited  power 
of  contracting  and  charging  it.  In  order  that  a  contract 
should  bind  the  separate  estate,  it  was  necessary  that  it  should 
have  been  made  with  refawice  to  the  separate  estate  or  that 
either  from  express  language  or  otherwise  the  courts  should 
find  a  purpose  to  charge  the  separate  estate."  In  order  to 
protect  married  woman  from  improvident  dispositions  of 
their  separate  property,  it  became  usual  in  settlements  of 
property  on  married  women  to  add  a  clause  restr^nii^  them 
from  "anticipation."  The  effect  of  this  clause  was  to  derive 
the  woman  of  power  to  ahenate  or  charge  the  propo-ty." 
The  restraint  might  be  confined  to  the  principal  or  it  might 
extend  also  to  the  income." 

§  268.  Modem  statutes. 

In  England  the  Married  Woman's  Property  Act  of  1882 
greatly  extended  the  rights  of  married  woman.  In  the  United 
States  there  are  statutes  in  nearly  if  not  quite  all  the  States 
extending  or  clianging  llie  rules  of  the  common  law.  Except 
in  so  far  as  those  rules  are  changed  by  statute,  they  stilt  exist, " 
but  the  statutes  in  most  States  are  so  far  reaching  that  little 

I'^yoe,  Outlines  of  Equity,  Le&-  "Coop^  v.  Macdonald,  7  C3i.  D, 

tun  VII;  Fettiplaoe  v.  Oorgea,  1  V«e.  288. 
Jr.  4fl.  ■•  Bank   v.   Partes,    09  U.   S.  325, 

>*  Hurrar  "•  Bulee,  3  MyL  A  K.  25  L.  Ed.  300;  Parker  v.  Lamb^  31 

300.  Ala.  80;  Flesh  v.  Lindsay,  llfi  Mo.  1, 

"Be  Currey,  32  Ch.  D.  361.  37  Am.  St.  Bep.  374. 
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is  left  of  the  old  rules.  The  legislation  in  the  different  States, 
however,  varies  widely.  Some  States  broadly  provide  that 
married  women  have  the  same  rights  and  powers  as  If  sole, 
other  States  do  not  allow  a  married  woman  to  make  certain 
kinds  of  contracts,  such  as  contracts  of  suretyship  or  con- 
tracts with  her  husband.  It  may  be  assumed  in  most  jurisdic- 
tions that  a  married  woman  now  has  the  power  to  enter  into 
ordinary  contracts  and  dealings  with  personal  property. 
A  more  detailed  statement  of  American  Statutes  is  contained 
in  the  following  section. 

§  269.  American  statutoiy  modifications  of  the  common  law 
relating  to  the  contractual  capacity  of  married 
women. 

Alabama.  A  married  woman  has  generally  full  contractual 
capacity,  and  a  husband  and  wife  may  contract  with  one 
another,  but  a  wife  cannot  either  directly  or  indirectly  con- 
tract as  surety  for  her  husband." 

Alaska.    A  married  woman  has  full  contractual  capacity.^ 

Arizona.  A  married  woman  has  full  contractual  capacity 
but  she  cannot  bind  the  commimity  property  by  her  con- 
tracts." 

Ajikanbas.  The  Constitution  secures  to  married  women 
enjoyment  of  their  property  as  if  they  were  unmarried,  but 
no  statutory  diange  was  made  in  the  contractual  capacity 
of  a  married  wtnnan  xmtil  1915,  when  she  was  given  power  to 
contract  as  if  sole.^* 

CALtFOBNiA.  A  married  woman  may  contract  as  if  sole, 
but  community  property  is  not  bound  by  such  contracts 
unless  the  husband  joins.  Husband  and  wife  may  contract 
with  one  another.^* 

CoLOHADo.    A  married  woman  may  contract  as  if  sole.^* 

CoNNEcncDT.  A  married  woman  may  contract  with 
third  r 


■*Code  (1907),  Sera.  4492,  4497.  (1916),  Sec.  6120;  Walkw 

*>Code    (1907),    Part   V,    Sec.    ea      Nat.  Bank,  256  Fed.  1  (C.  C.  A.). 
"  Rot.  Stat.  (1913),  Sec.  3852.  "  Civ.  Code,  !  158. 

"Kirby  4  Caatle's  Dig.  of  SUt.  "Milla  Annot.  Stat.  (1912),  54759. 

"Gen.  Stat  (1918),  58374. 
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Dglawabe.  a  married  woman  may  make  a  bond  or  mort- 
gage, and  may  make  any  necessuy  contracts  with  respect  to  her 
property.  Aside  from  this  enlargement  of  the  common  law, 
its  rules  are  still  in  force." 

District  of  Columbia.  A  married  woman  may  contract 
fully  as  if  sole  except  that  she  cannot  contract  as  surety.**" 

Flobida.  The  capacity  of  a  married  woman  is  in  general 
governed  by  the  rules  of  the  common  law,  but  in  an  agree- 
m^it  in  writing  she  may  charge  her  separate  property  for  the 
performance  of  any  ^^eement  beneficial  to  her  separate 
estate,  and  the  court  im^  on  petition  remove  the  disabilities 
of  a  married  woman  if  she  is  found  to  be  competent." 

GfiOBGiA.  A  married  woman  may  contract  as  if  she  were 
sole  with  reference  to  her  separate  estate,  but  she  cannot 
bind  her  estate  by  a  contract  of  suretyship  or  by  a  contract 
to  pay  her  husband's  debts.^ 

Kawah.  A  married  woman  may  contract  as  if  she  were 
sole  except  that  she  can  n^th^  contract  with  her  husband 
nor  contract  for  her  personal  services  without  her  husband's 
consent  in  writing.^ 

Idaho.  A  married  woman  has  full  power  to  contract  with 
reference  to  her  separate  estate.** 

Illinois.  A  married  woman  has  full  contractual  capacity 
except  she  cannot  enter  into  a  partnership  unless  abandoned 
or  imless  her  husband  is  msane  or  in  prison.*' 

Indiana.  A  married  woman  may  conlxaet  as  if  sole  except 
tiiat  she  cannot  become  surety.*^ 

Iowa.    A  married  woman  has  full  contractual  capacity.'* 

Kansas.  A  married  woman  may  make  any  contract  with 
reference  to  her  property;  may  engage  in  any  occupation 
as  if  sole.** 

Kgntuckt.  a  married  woman  has  full  contractual  capacity 
except  that  she  cannot  make  an  executory  contract  to  sell 

"Bot.    Code    (1915),  Sub.    3049,  "Rer.  Uws  (191S),  Sec.  29S1. 

3052.  "  Rev.  Codes  (1908),  Sec.  2677. 

•"Code  (1911),  Sec.  1165.  "Rev.  Stat.  (1917),  c.  68,  jS- 

"Comp.  Iawb  (1914),  Sees.  1955-  "  Burns' Annot.  Stat.  (1914),  fiS  7863, 
19S0.  7S55. 

■Paric's  AnDot.  Code  (1914),  Sec.  "Code  (1987),  Seo.  3164. 

3007.  "Gea.  SUt.  (IfllS),  SS6161,  6163. 
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or  mortgage  isr  real  estate  unless  her  husband  join  in  the 
contract." 

LoTJisuNA.  A  married  woman  cannot  bind  herself  by 
contract  mdess  authorized  by  her  husband,  or  by  the  coiirt,  ex- 
cept when  she  carries  on  a  trade  or  business  separate  from  her 
husband.  She  cannot  contract  mth  him  or  become  surety  for 
her  husband's  debts,  even  though  authorized  by  him  to  do  so.^ 

Main£.  a  married  woman  has  power  to  contract  as  if 
sole." 

Mabtland.  a  married  woman  since  1898  has  power  to 
contract  as  if  sole.** 

MASSACSUSEi'rs.  A  married  woman  may  contract  as  if 
sole  but  husband  and  wife  cannot  contract  with  one  another.** 
If  a  married  woman  carries  on  business,  either  she  or  her 
husband  must  record  the  nature  and  place  of  bu^ess,  or 
the  property  ei^aged  therein  is  bound  for  the  husband's 
debts,  and  the  husband  as  well  as  the  wife  is  bound  for  the 
debts  incmred  in  the  budness.^ 

Michigan.  A  married  woman  may  by  contract  bind  her 
separate  estate  except  that  her  contract  of  suretyship  is  not 
binding.*' 

Minnesota.  A  married  woman  may  contract  as  if  sole, 
except  that  a  contract  for  the  disposition  of  her  homestead 
or  any  part  of  it  is  not  binding  unless  her  husband  joins  with 
her.  Husband  and  wife  may  contract  with  one  another  except 
in  r^ard  to  the  real  estate  of  either.** 

Mississippi.  A  married  woman  may  contract  as  if  sole 
except  that  gifts  or  transfers  between  husband  and  wife  are 
invalid  as  are  contracts  with  one  another  for  payment  for 
services.** 

**  Ey.  Stnt.  (1915),  i  2128.  is  merely  prooedurol,  an  aamgnee  of  the 

"Merrick's    Rev.    Code    (2d  ed.),  creditor  can  succesofullyaue  the  debtor. 

Arte.  122,  126,  131,  1790, 2398.  Delval  v.  OagQcm,  213  Man.  203,  96 

"  Rev.  Stftt.  (1916),  0. 66,  Sec.  4.  N.  E.  1095. 

"Coda   (1911),  Art.  XLV,  Sec.  6.  •Kev.   Uw9   (1902),    o.    153,  sec 

"Rer.  I^wa  (1902),  o.  153,  Sea.  2.  10. 
But  if  a  debt  enated  from  one  to  the         "  See  Bdthouae  d.  DeSpdder,  181 

other  prior  to  the  maniaee,  the  debt  is  Mich.  153,  147  N.  Y.  589. 
not    extinguiehed    thereby.      A    dlffi-  "  Goi.  Stat.  (1913),  {(  1444,  7147. 

culty  of  procedure  arises  since  aeither         *■  Heniingwsy's  Annot.  Code  (1917), 

can  sue  the  other,  but  as  the  difficulty  2051,  2055. 
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MiBSOimi.    A  married  womaa  may  c<mtract  as  if  sole.'* 

Montana.    A  married  woman  may  contract  as  if  sole.** 

Nebraska.  A  married  woman  may  contract  for  her  serv- 
ices or  may  carry  on  business  as  if  sole.  She  can  bind  herself 
by  covenant  of  warranty  when  selling  her  separate  estate, 
but  not  on  covenants  in  deeds  of  her  husband's  land  in  which 
she  joins." 

Nevada.  A  married  woman  may  contract  in  her  own 
name  and  on  obtaining  an  <n^er  of  the  court  may  become 
a  sole  trader.*^ 

New  Hahpshirb.  A  married  woman  may  contract  as 
if  sole  ^cept  Hmt  she  cannot  bind  herself  by  either  contract 
or  conveyance  as  a  surety  for  her  husband,  or  as  assuming 
his  obligations.** 

New  Jesset.  A  married  woman  may  contract  as  if  BoIe 
except  that  she  cannot  become  an  accommodation  surety.** 

New  Mexico.  A  married  woman  has  full  power  to  con- 
tract." 

New  Yobk.  A  married  woman  may  contract  as  if  sole 
and  may  carry  on  trade  in  her  own  name.  Husband  and 
wife  may  contract  with  one  another  racc^t  in  regard  to  re- 
lieving tiie  husband  from  liability  to  support  her  on  contracts 
affecting  the  marriage  relation." 

Nokth  Cabouna.  Until  1911  a  married  woman  could  con- 
tract as  if  sole  only  if  she  was  a  free  trader,  and  this  she  could 
not  bec(»ne  without  the  ccoisent  of  her  husband.  If  she  was 
not  a  free  trader  her  power  to  contract  in  sudb  a  way  as  to  bind 
her  property  was  limited  to  contracts  for  her  necessary  personal 
e:q>ense8,  the  payment  of  antenuptial  debts  or  to  support  her 
family,  unless  her  husband  consented  in  writii^.*'  By  a  statute 
of  1911,  she  can  now  contract  "so  as  to  affect  her  real  and 
personal  property  "  as  if  unmarried." 

«<ReT.  But.  (1909),  Seo.  8301.  First  Nat.  Bank  v.  Rutta  (N.  J.  L.), 

MCir.  Code  (1907),  {fi  3694,  3734.  106  Att.  371. 

mRot.  Stat.,  H1S61,   1S62,  1666;  ••Stat.  (1916),  iZTSO. 

Real  p.  HolliBtEr,  17  Neb.  661,  24  N.  W.  •>  Domestio  Relations  Iaw,  (  61 . 

833.  ••  PeU-B  Revisal  (190S),  Jf  2094, 2112, 

'  Rev.  Lawa  (1912),  U  2173,  2190.  aad  noUe  pp.  1163  et  teq. 

•Pub.  8Ut.(I90I),  Si593,694.  "Gregoiy'B     Supplement     (1913), 

"Comp.    St.    1911,   p.   3226.     See  {2094. 
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NoKEH  Daxota.  a  married  woman  may  contract  as  if 
sole,  and  husband  and  wife  may  contract  with  one  another.'* 

Ohio.  A  married  woman  may  contract  as  if  sole,  and 
husband  and  wife  may  contract  with  one  another.^" 

Oklahoma.  A  married  woman  m^y  contract  as  if  sole 
and  hudsand  and  wife  m^y  contract  with  one  another.^ 

Oregon.     A  married  woman  may  contract  as  if  sole." 

Pennstlvania.  a  married  woman  may  contract  as  if 
sole  except  that  she  cannot  become  an  accommodation  surety.  ** 

Rhode  Island.   A  married  woman  may  contract  as  if  sole.^ 

SotJTH  Carolina.  A  married  woman  may  contract  as 
if  sole." 

Sonrm  Dakota.  A  married  woman  may  contract  as  if 
sole,  and  husband  and  wife  may  contract  with  one  another.'* 

Tennessee.  The  rules  of  the  common  law  as  to  married 
women  still  prevail  with  slight  exceptions.  A  married  woman's 
separate  estate  is  boimd  for  the  necessaries  purchased  by 
her  for  herself  or  her  minor  children.  If  her  husband  is  adjudged 
insane  or  deserts  her  she  then  acquires  the  same  capacity 
as  if  sole.'* 

Texas.  A  married  woman  has  capacity  to  contract  for 
necessaries  or  in  regard  to  her  separate  estate.  Beyond  this 
her  capacity  is  limited  as  at  common  law."  Her  contracts 
will  not  bind  community  property  unless  they  were  incurred 
for  necessaries  during  marriage.  A  married  woman  cannot 
become  a  partner  but  may  become  surety  for  her  husband 
by  pledge  or  mortg^e.** 

Utah.    A  married  woman  may  contract  as  if  sole." 

Vermont.  A  married  woman  may  contract  as  if  sole  with 
any  one  but  her  husband,  so  far  as  concerns  her  separate 
property  except  that  she  cui  only  become  surety  for  her  hus- 
band by  way  of  mortgage  of  her  property." 

"  Civ.  Code,  S  4411.  *>  Shannon's   Annot.    Code    (1917), 

"  Page  V.  Adams  Gen.  Code  (1912),  {  ^^1  '^  iwt«B,  {  ^44. 

K  7999,  SOW.  "  Lanons  v.  Biddy  (Tex.  Qt.  App.). 

••  Rev.  Iawb  (1910),  i  3353.  149  S.  W.  1065. 

"  Lord's  LawB  (1901),  {  7049.  "  McEachin'a    Civ.    Stat.     (I9I3), 

•■3  Purd.  Dig.  (13th  ed.),  p.  2451.  Arta.  4624,  4627  and  not^ 

"Gen.  I*W8  (1909),  e.  246,  sec.  3.  "Comp.  Laws  (1907),  {  1199. 

••  Code  (1912),  !  3761.  »  Pub.  Stat.  (1906),  Sees.  3037,  3039; 

"Civ.  Code,  Sj  08,  106.  Seaver  c.  Lang  (Vt.),  104  Atl.  877. 
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ViBOiNiA.    A  married  woman  may  contract  as  if  sole."' 

Washington.  A  married  woman  may  contract  as  if 
sole* 

Webt  VmaiNiA.  The  rules  of  the  common  law  still  generally 
prevail.  A  married  woman  may  depoat  money  in  ho-  own 
name  and  give  a  good  receipt  on  witiidrawing  it.  The 
husband  is  liable  for  antenuptial  contracts  of  his  wife  to 
the  extent  of  property  acquired  from  his  wife.  Her  earnings 
are  her  own,  and  if  living  apart  from  her  husband  she  may 
carry  on  business  in  her  own  name." 

Wisconsin.  A  married  woman  is  not  ^ven  general  power 
to  contract,  but  she  may  carry  on  business  in  her  own  name 
if  deserted  l^  her  husband,  or  if  he  fails  to  support  her." 

Wtohing.    A  married  woman  may  contract  as  if  sole.''' 

§  270.  Agency  of  wife  for  husband. 

Even  at  common  law  in  early  times  it  was  recc^nized  that 
the  wife  might  be  the  agent  of  the  hiisband  and,  as  such, 
bind  him  by  contracts  and  purchases.  She  herself  incurred 
no  liability  even  as  a  warrantor  of  her  authority,'*  but  imder 
modem  statutes,  giving  a  married  woman  power  to  contract, 
this  would  doubtless  be  otherwise.  Whether  a  married  woman 
is  in  any  case  agent  for  her  husband,  except  in  regard  to 
contracts  for  necessaries,  is  a  question  of  fact  to  be  determined 
by  the  same  rules  which  govern  the  law  of  agency  in  general. 
So  far  as  eicpress  authority  is  concerned,  there  is  no  occasion 
for  discussion.  As  to  implied  authority,  howevCT,  the  relation 
of  husband  and  wife  necessarily  differentiates  the  situation 
from  that  of  ordinary  cases  of  implied  authority  in  the  law  of 
agency;  though  the  differences  are  of  fact  rather  than  of 
legal  principle.  Where  a  husband  and  wife  are  living  to- 
gether and  the  wife  is  in  the  habit  of  buying  goods  and  pledg- 
ing her  husband's  credit  for  them  and  he  has  been  in  the  habit 
of  paying  the  price  of  such  goods,  it  may  fairly  be  inferred 
that  he  authorizes  the  continued  purchase  of  goods  of  that 

"Code,  S 2288ft.  ••  Code (1913), Sees. 3676, 3678, 3682. 

s  Codes  (1915),  i  6927.  »  Wia.  Stat.  (1916),  See.  2343. 


See  Northern  Bonk  i.  Trust  Co.  f.  "Comp.   Stat.   (1910),   {3900. 

GisveB,  79  Wash.  411,  140  Pm.  32S.  "  Smout  e.  Ubery.  10  M.  ft  W.  1. 
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character."  Thia  implication  may,  however,  be  avoided  if 
it  appears  that  l^e  husband  warned  the  seller  not  to  give 
credit,  or  if  the  husband  and  wife  separate.^*  As  to  necessaries 
for  the  wife  or  family,  an  obligation  is  imposed  by  law  upcm 
ihe  husband  similar  to  that  which  the  law  imposes  upon 
infants  and  insane  persons  in  regard  to  necessaries  furnished 
to  them.^'  There  is  some  confusion  in  the  early  cases  between 
this  obligation  of  the  husband  to  pay  for  necessaries  purchased 
on  his  credit  by  his  wife,  and  hie  obligation  to  pay  for  goods 
which  he  had  either  impliedly  or  apparently  authorized  her 
to  buy.  The  distinction  is  important  because  while  an  im- 
plied or  apparent  authority  may  be  revoked  by  express  pro- 
hibition, an  obligation  imposed  by  law,  sometimes  called  an 
"agency  by  necessity,"  cannot  be.  This  agency  by  necessity 
is  limited  to  cases  where  the  husband  is  not  fulfilling  the 
obligation  imposed  upon  him  by  law  to  furnish  support  to 
his  wife  accordii^  to  his  station  in  life,  owing  to  his  taxHt  and 
not  that  of  his  wife;  but  within  this  limit  the  husband  is  bound 
even  though  the  necessaries  are  furnished  against  his  will.^ 
Similarly  he  is  liable  for  her  funeral  e:q)en8es  to  one  who 
in  l^e  husband's  absence  or  because  of  his  refusal  to  act  reason- 


"Wallis  V.  Biddick,  22  W.  R.  76; 
Ryan  ».  Same,  12  Q.  B.  460;  DelMoi- 
ham  V.  Molton,  6  A.  C.  24;  DoUn  v. 
Biooks,  168  Maaa.  360,  3S3,  47  N.  E. 
406;  Ber^  v.  Wanter,  47  Minn.  250, 
60  N.  W.  77,  28  Am.  9t.  Rep.  362; 
Feiner  v.  Boynton,  73  N.  J.  L.  138,  62 
Atl.  420;  Gilman  v.  Andnia,  2S  Vt.  241, 
67  Am.  Deo.  713. 

"Etherington  v.  Pairot,  1  Balk. 
lis.  See  also  JoUy  v.  Reea,  16  C.  B. 
(N.  S.)  628;  Debenham  v.  Mellon,  6 
A.  C.  24;  McEee  v.  Cunningham,  2 
Cal.  App.  684,  84  Pao.  200;  Hibler 
D.  Thomas,  99  HI.  App.  365;  Obon 
Ck>.  0.  Youngquist,  76  Minn.  26,  78 
N.  W.  870;  HasB  o.  Brady,  49  N.  Y. 
Miac  Rep.  236,  96  N.  Y.  Suppl.  449; 
Segelbaiim  f.  Enaminger,  117  Pa.  St. 
248,  10  Atl.  759,  2  Am.  St.  Rep.  662. 
And  aa  to  gooda  of  a  character  not 
needed  for  herself  or  for  ordinary  fam- 


ily use  no  inference  of  authority  can 
be  made,  as  where  goods  irere  bought 
by  the  wife  to  eetabliah  her  eotn  in 
boainen.  Bichburg  v.  Sherwood  (Tex. 
Civ.  Ar)-).  105  S.  W.  K4. 

"ThM«fore,  wha«  support  ia  fur- 
niahed  to  a  huaband  and  wife  jointly 
under  drcumatancee  entitling  the  per- 
scm  fumiBhiDg  the  sui^wrt  to  payment, 
the  liability  ia  solely  Uiat  of  the  hus- 
band, thou^  by  Btatute  the  wife  ia 
Gompetoit  to  oontraot.  lAToie  c. 
Dube,  229  Maaa.  87,  118  N.  K  179. 

^  Nisaen  c.  Bendixsen,  60  Cal.  521, 
11  Fao.  29;  Rea  v.  Durkee,  25  111. 
503;  Baynea  e.  Bennett,  114  Mass. 
424;  Dorrance  c.  Dorrance,  267  Mo. 
317,  165  S.  W.  783;  Tebbeta  d.  Hap- 
good,  34  N.  H.  420;  Ott  v.  Hentall,  70 
N.  H.  231,  47  AU.  80,  51  L.  R.  A.  226; 
Oothier  v.  Si^  73  N.  J.  L.419, 63  AO. 
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ahly  incurs  the  eKpense."  If  the  parties  are  living  apart 
tiie  plaintiff  in  order  to  recover,  on  the  theory  of  agency  by 
necessity,  must  show  that  the  separation  is  due  to  the  husband's 
fault."  If  the  wife  is  sufficiently  provided  for  by  her  husband 
she  has  no  agency  by  necessity  to  bind  him  even  for  articles 
of  a  sort  which  would  ordinarily  be  classified  as  necessaries." 
Whether  a  wife  has  power  to  pledge  her  husband's  credit 
in  tioB  way,  if  she  has  property  of  her  own  from  which  she 
could  derive  an  adequate  support,  is  a  point  which  has  been 
s(miewhat  questioned.  Two  early  English  cases  *"  denied 
her  that  r^t.  In  the  later  of  these  cases  Lord  Ellenborough 
instructing  the  jury  said:  "The  only  credit  given  to  the 
husband  is  an  implied  one,  which  arises  from  his  situation 

and  the  inadequacy  of  the  funds  of  the  wife If  [she  was 

adequately  provided  for]  the  circumstance  repels  all  idea  of 
implied  credit."  This  seems  still  to  represent  the  law  of 
England,*'  and  has  some  support  in  the  United  States." 
But  in  a  recoit  New  Hampshire  case,'*  the  comi;  in  a  careful 
opinion  held  that  tiie  wife's  right  was  not  linuted  by  her 
possession  of  means  sufficient  to  supply  her  reasonable  wants. 
On  principle,  this  decision  seems  sound.  Certainly,  if  the 
husband  is  bound  to  support  his  wife  when  she  is  living  with 
him  in  spite  of  the  fact  that  she  has  means  of  her  own,  she 
ought  to  be  allowed  to  pledge  his  credit  if  he  fails  to  perfcnm 
that  obligation.  The  early  English  decisions  wait  on  the 
nustaken  idea  of  an  agency  implied  in  fact  instead  of  a  right 

"  See  Woodward,  Qiiwi-Cont.,  $  20B.  Weoi  v.  McCann.  107  N.  Y.  App.  Div. 

Hatton  V.  Oaamnf^am,  162  N.  Y.  8;  567,  95  N.  Y.  8.  462. 

1008.  oWar  t>.  Huntly,  1  Solk.  118;Lidd- 

"  Brinckerhoff    v.    BriggB,    92    HI.  low  t>.  Wilmot,  2  Stark.  86. 

App.  537;  Sturbridge  t>.  fVtuiklin,  160  "  DixOD  v.  HiureU,  8  C.  &  F.  717. 

Maos.  149,  36  N.  E.  669;  Qothier  v.  "Liteon   e.    Brown,    26    Ind.    489; 

Sigte,  73  N.  J.  L.  419,  6^  Atl.  866;  Hunt  v.  Hayea,  64  Vt.  89,  23  Atl.  920, 

Bturretaat   v.    Starin,    19    Wis.   288.  15  L.  R.  A.  661,  33  Am.  St.  Rep.  917. 

CasBpaxe  Baker  v.  Oughton,  130  Iowa,  In  both  tbeK  cases  it  should  be  noticed 

36, 106  N.  W.  272.  that  the  wife's  means  were  derived  froin 

"Beid  V.   Teakle,    13  C.   B.   627;  her  husband.    In  the  Vennoat  caae  aa 

Hoey  a.  Hechtman,  2  Cal.  App.  120,  an  allowance  expressly  for  her  sup- 

83  Pac.  86  (statutory);  Ber^  v.  War-  port,  and  apparently  sufficient  for  that 

nv,  47  Minn.  250,  2S2,  50  N.  W.  77,  purpose. 

28  Am.  St.  Rep.  362;  Oatman  ir,  Wat^  "Ott  v.  Hentoll,  70  N.  H.  23t,  47 

loua,   106  N.   Y.   8.   174.     Compare  AU.  80.     See  also  Eiler  v.  Crull,  99 
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given  by  law.  In  any  event,  the  fact  that  the  wife  has  separate 
property,  if  it  is  inadeqiiate  for  her  eupport,  will  not  prevent 
her  from  pledging  her  husband's  credit.'*  Hie  wife  herself 
at  common  law  coiild  not  be  made  liable  even  for  necessaries.** 
Now  by  statute  in  a  few  States,  not  only  is  she  enabled  to  con- 
tract but  her  separate  estate  is  bound  though  she  herself  did 
not  buy  the  necessaries.**  Apart  from  such  statqtes,  if  credit 
is  in  fact  given  to  the  wife,  no  one  else  will  be  liable  even  thou^ 
the  circumstances  were  such  that  she  might  have  pledged  her 
husband's  credit." 

The  word  "necrasaries,"  when  used  in  connection  with 
married  women,  seems  to  have  a  wider  meaning  than  when 
used  in  regard  to  infants.  In  a  Massachusetts  case,"  ^e  court 
said:  "As  a  general  rule  the  term  'necessaries,'  applied  to  a 
wife,  is  not  confined  to  articles  of  food  or  clothing  required 
to  sustain  life,  or  to  preserve  decency,  but  includes  such  articles 
of  utility  as  are  suitable  to  maintain  her  according  to  the 
estate  and  degree  of  her  husband."  Accordingly  the  court 
refused  to  say,  as  matter  of  law,  that  a  gold  chain  and  locket 
and  a  gold  watch  and  chain  were  not  necessaries,  and  evidence 
that  the  husband  wore  diamonds  and  kept  a  fast  horse  was 
held  to  be  admissible.^    The  question  whether  money  lent 


Ind.  376;  Amdd  c  Brandt,  16  Ind. 
^ip.  169,  44  N.  E.  B36;  Scott  v.  Car- 
others,  17  Ind.  App.  673,  47  N.  E. 
380;  Thorpe  u.  Shaplei^  67  Me.  235; 
Dolan  V.  Brooks,  I6S  Mass.  350,  353,. 
47  N.  E.  Am;  Presoott  v.  Webster,  175 
Mass.  316,  56  N.  E.  677. 

"  Arnold  f.  Brandt,  16  Ind.  App. 
169,  44  N.  E.  936;  Prescott  f.  Webster, 
175  Moss.  316,  56  M.  E.  577. 

"  Marshall  v.  Rutton,  8  T.  R.  546. 

"Hurd'B  Rot.  Stat.  HI  (1917),  c. 
68,  S15;  Iowa  Code  (1897),  §3166; 
Mo.  Her.  St.  (1909),  18308;  Lord's 
Oreg.  Laws  (IfllO),  £  7039. 

'  Bentley  v.  GriffiD,  5  Taunt.  356; 
Metcalfe  v.  Shaw,  3  Campb.  22;  Shel- 
ton  p.  Pendleton,  18  Conn.  417;  Tay- 
lor 0.  Sbelton,  30  Conn.  122;  Halle  v. 
ESnstein,  34  Fla.  680,  16  So.  554;  Con- 
nerat  v.  Goldsmith,  6  Ga.  14;  Dolan  v. 


Brooks,  168  Man.  350,  47  N.  E.  408; 
Bolthouse  V.  DeSpelder,  181  Mich.  153, 
147  N.  W.  589;  Swett  v.  Penrice,  24 
Misa.  416;  Tuttle  ■>.  Hoag,  46  Mo.  38,  2 
Am.  R^.  481;  Hill  p.  Goodrich,  46 
N.  H.  41;  Stammers  v.  Macomb,  2 
Wend.  454;  Simmons  v.  MoElwain,  26 
Barb.  420;  Catron  v.  Warren,  I  Coldw. 
358;  Carter  o.  Howard,  30  Vt.  106; 
Zent  t>.  Stitlivan,  47  Wash.  315,  91 
Fac.    1088. 

■•  Raynes  v.  Bennett.  114  MasB.  424, 
429. 

"See  further,  PhiSipson  ».  Hayter, 
L.  R.  6  C.  P.  38;  Shelton  v.  Hoadley,- 
15  Conn.  535;  Clark  t>.  Cox,  32  Mich. 
204;  Sauter  v.  Scrutchfield,  28  Mo. 
App.  150.  Under  an  Illinois  statute 
a  waist  of  Honiton  lace,  ooeting  S200, 
was  hdd  a  "family  expense"  for 
which  a  wife  could  pledge  hst  hua- 
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to  the  wife  on  the  credit  of  ho-  husband  for  the  purchase  of 
necessaries  and  which  is,  in  fact,  expended  by  her  for  neo- 
essaries  can  be  recovered  from  the  husband  by  the  lender 
should  be  governed  by  the  same  principles  previoufily  discussed 
under  the  heading  of  infancy  and  insanity i*"  but  there  is  an 
additional  circumstance  in  the  case  of  husband  and  wife  to 
which  attention  is  not  always  directed.  If  the  money  is  loaned 
on  the  credit  of  the  wife  tiiere  seems  no  possible  ground  for 
holding  the  husband  liable.  The  English  authorities  have 
held  broadly  that  the  husband  is  not  liable,*'  and  these  cases 
have  been  followed  to  some  extent  in  this  country."*  In  equity 
the  husband,  on  the  other  hand,  has  been  held  liable."  In 
the  decisions  both  at  law  and  in  equity  it  does  not  seem  gen- 
erally to  have  been  regarded  as  material  whether  the  credit 
was  in  fact  given  by  the  lender  to  the  husband.  This  seems, 
however,  a  vital  point  and  the  importance  of  it  is  brought  out 
in  a  Massachusetts  decision."* 


§  271.  Corporations. 

Corporations  derive  their  power  from  the  govamment 
which  creates  them,  and  if  they  act  beyond  the  limits  of  power 
^ven  them  by  that  government,  their  acts  are  at  least  unwar- 
ranted by  law  and,  according  to  many  authorities,  absolutely 

band's  credit.  Rom  v.  Johnson,  125 
m.  Ai^.  65.  A  set  of  "Stoddard's 
Lectures"  was  held  not  neceesariea 
ia  Shuman  v.  Steinel,  129  Wis.  422, 
109  N.  W.  74,  7  L.  R.  A.  (N.  8.)  1048, 
116  Am.  St.  Rep.  961. 

"Supra,  SS243,  266. 

"Knoi  V.  BuaheU,  3  C.  B.  (N.  S.) 
334;  I^ule  v.  Coding,  2  F.  ft  F.  685. 

"Zeigler  v.  David,  23  Ala.  127; 
Gilbert's  Ex.  v.  Plant,  18  Ind.  308; 
Anderson  n.  Cullen,  18  Beif,  15; 
Schwarting  v.  Kalaod,  4  N.  Y.  Misc. 
534;  MorshAU  v.  Peridns,  20  R.  I.  34, 
37  AU.  301,  78  Am.  St.  Rep.  841; 
Gill  0.  Read,  6  R.  I.  343,  73  Am.  Dec. 
73. 

"Hania  p.  Lee,  1  P.  Wma.  482; 
Matter  of  Wood's  Est.,  1  De  G.  J. 
ft  8.  466;  Jennw  o.  Moms,  3  De  G. 


F.  &  J.  46;  Dears  v.  Soutten,  L.  R.  9 
Eq.  l&l;  Kenyon  c  Fama,  47  Conn. 
610,  36  Am.  R«p.  86;  Reed  v.  Crisaey, 
63  Mo.  App.  184;  Walker  d.  Simpsoo, 
7  Watts  ft  S.  (Pa.)  83, 42  Am.  Dec.  216. 
See,  however,  Leuppie  v.  Osbom's 
Ex.,  52  N.  J.  Eq.  637,  29  AU.  433, 
where  the  court  refused  to  apply  the 
rule  to  a  case  where  the  husband's  de- 
fault WHS  the  result  of  misfortune. 

"  Skinner  v.  Tirrall,  169  Mass.  474, 
34  N.  E.  692,  21  L.  R.  A.  673,  38 
Am.  St.  R^.  447.  It  is  perhaps  a  fair 
implication  from  the  decision  that  the 
court  would  not  have  allowed  recorciy 
even  though  the  money  had  been  bor- 
rowed on  the  credit  of  the  husband, 
but  the  decision  was  primarily  rasted 
on  the  ground  that  the  wife  bwrowed 
the  moD^  on  hxx  own  credit. 
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void.  It  is  beyond  the  scope  of  tliis  work  to  enter  upon  a 
full  discusd.on  of  tlie  law  of  vUra  eirm,  but  the  effect  upon 
contracts  made  by  a  corporation  without  charter  power  to 
enter  into  such  a  transaction  may  be  briefly  stated.  If  the 
contract  in  question  is  wholly  executory  on  both  sides  it 
will  not  be  enforced."  It  is  unnecessary  to  decide  in  such 
cases  whether  the  invaUdity  is  due  to  lack  of  power  or  simply 
to  violation  of  authority.  In  the  case  of  contracts  which 
have  been  executed  wholly  or  partly  on  eitiier  side  the  distinc- 
tion becomes  important.  All  jurisdictions  ^ree  in  allowing 
some  reUef  to  the  party  which  has  parted  with  consideration, 
but  the  grounds  and  the  measure  of  recovery  differ.  The  view 
which  has  the  support  of  perhaps  a  majority  of  the  most  au- 
thoritative courts  is  that  the  contract  is  absolutely  void  because 
the  corporation  was  wholly  lacking  in  capacity  to  make  such 
a  bargain  and,  consequently,  that  recovery  mxist  be  had,  on 
principles  of  quasi-contract,  for  the  benefit  that  has  been 
rendered  to  or  by  the  corporation  rather  than  for  what  was 
actually  promised."  A  number  of  American  courts,  however, 
refuse  to  adopt  this  view  and  probably  with  greater  justice 
hold  that  the  contract  is  not  void,  that  the  corporation  in 
fact  made  it  and  that  it  is  merely  a  question  of  pubUc  policy, 
using  the  words  in  a  broad  sense,  whether  the  contract  should 
be  enforced.  These  courts  hold  that  if  the  contract  has  been 
partly  executed  on  either  side,  the  other  party  will  not  be 
allowed  to  set  up  the  defence  of  uUra  vires  in  order  to  defeat 
liability  on  a  promise  made  in  return.*' 

■*  Ashbuiy    Ry.    Carriage    Co.    v.  U.  S.  138,  18  Sup.  Ct.  808,  43  L.  Ed. 

Eiche,  L.  R.  7  H.  L,  663;  Atty.-Gen.  108;  Davia  i-.  Old  Colony  R.  R.  Co., 

V.  Gt.  Eastern  Ry.  Co.,  6  A.  C.  473;  131  MeeB.  258,  41  Am.  St.  Rep.  821; 

Camden,   etc.,   R.   R.   Co.   e.  May's  Tenneesee  Ice  Co.  v.  Raine,  107  Tenn. 

landing,  etc.,  R.  R.  Co.,  48  N.  J.  L.  ISl,  64  S.  W.  29.    See  many  dectnona 

530,  7  Atl.  523;  Jemiaon  v.  Cituena'  collected  and  discussed  is  an  article 

Sav.  Bank,  122  N.  Y.  135,  25  N.  B.  by  Prof.  E.  H.  Warren  in  23  Harv.  L. 

264,  19  Am.  St.  Rep.  482.    See  many  Rev.  495.    See  also  in  regard  to  a  mil- 

deciaiona  collected  and  discussed  in  an  nicipal  corporation,  Slioemaker  v.  Buf- 

article  by    Prof.  E.  H.   Warren,  24  faio  Steam  Roller  Co.,  83  N.  Y.  Misc. 

Harv.  L.  Rev.  534.  162,  144  N.  Y.  S.  721. 

*■  Central     TranaportAtion     Co.     v.  "  Eaima  Brewing  Co.   v.   Flannoy, 

Pullman's  Co.,  139  U.  S.  24,  II  Sup.  137  lU.  300,  27  N.  E.  286;  Rehberg 

Ct.  478,  36  L.  Ed.  55;  Pullman's  Co.  v.  Tontine  Surety  Co.,  131  Mioh.  136, 

IF.    Central    Transportation    Co.,    171  01  N.  W.  132;  Vought  s.  Eastern  BIdg. 
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In  the  ear^  law  it  was  held  that  a  coTporation  coiild  not 
contract  except  under  its  corporate  seal,**  and  this  rule  has 
persisted  in  England  with  some  relaxation  into  the  nineteentii 
century."  But  in  the  United  States  "a  corporation  may 
bind  itself,  in  a  matter  within  its  charter  powers,  by  a  writing 
not  under  seal  to  tiie  same  extent  as  an  individual  may."  ' 


§  272.  Convicts;  Spendthrifts;  aged  persons. 

Under  the  early  common  law  one  convicted  of  a  felony 
was  incapable  of  suing  though  liable  to  be  sued  on  a  con- 
tract; *  but  no  euch  rule  prevails  geno^lly  in  America.' 
By  statute  in  some  States  E^tendtiuifte  and  aged  persona 
may  be  und^  guardianship  and,  if  iinHw  guardianship,  become 
thereby  imable  to  contract  as  do  insane  persons  under  similar 
circimistances.* 


Assoc.,  172  N.  Y.  S08,  66  N.  E.  496, 
92  Am.  St.  Rep.  761.  See  many  deoi- 
aiona  oollected  in  29  Am.  ft  Eng.  Eku^o. 
67. 

"See  for  the  early  authoritiGe,  2 
2  Harv.  L.  Itev.  117. 

"East  London  Water  Worin  v. 
Bailey,  12  Moo.  532,  a.  o.  4  Bing.  2S3; 
Homeraham  v.  Wolverhampton  Water 
Vforka  Co.,  6  Ex.  137;  Copptf  Miners 
p.  Fox,  16  Q.  B.  229.  Cf.  Crampton  ». 
Varna  RaUway  Co.,  L.  R.  7  Ch.  562. 

'  Green  Co.  ».  Blodgett,  159  Dl.  109, 
42  N.  E.  176;  Griffiog  Bros.  Co.  i>. 
Wmfidd,  S3  Fla.  SS9,  43  So.  687; 
Muscatine  Water  Co.  a.  Muscatine 
Lumber  Co.,  86  la.  112,  52  N.  W.  108, 
39  Am.  St.  R«p.  2S4;  Speiia  v.  Union, 
etc.,  Co.,  174  MaK.  176,  64  N.  E.  497; 
Ldnkauf  v.  Cafanan,  110  N.  Y.  50, 
17  N.  E.  389;  Merabon,  etc,  Co.  i>. 


Morris,  14S  N.  C.  48,  81  8.  E.  647. 
As  to  the  c^moity  of  a  oorporatiou  to 
amxHnt  an  agent  without  a  aeal  see 
v^fTa,  S  275. 

•  Banyster  v.  Trusael,  Cro.  Elis.  516; 
Harroy  tr.  Jaoob,  1  B.  A  Aid.   169. 

■See  Estate  of  Nerac,  35  Cal.  392, 
95Am.  Dec.  Ill;  Coffee K.Haynes,  124 
Cal.  661,  67  Pac.  482,  71  Am.  St.  Rep. 
99;  Estate  of  DonneUy,  125  Cal.  417, 
68  Pao.  61,  73  Am.  St.  Rep.  62,  in 
which  reference  is  made  to  a  Califor- 
nia statute  copied  from  a  New  York 
statute,  d^iriving  one  who  has  been 
imprisoned  for  life  of  the  capacity  to 
sue,  and  of  all  civil  righte.  See  fur- 
ther Platner  d.  Sherwood,  6  Johns.  Ch. 
118;  Davis  n.  Duffie,  S  Boaworth, 
617. 

'Lynch  v.  Dodge,  130  Man.  468 
(spendthrift). 
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Executors  and  administratOTB  may  by  speciat  Btipulation  esempt  themselves 

from  p^aooal  liability 311 

l^usteee  ai«  liable  pereonally  on  thdr  contracts 312 

Enforcement  of  claitns  against  the  trust  estate 313 

GuardiaDS 314 

ReceivaB 316 

§  273.  Scope  of  chapter. 

It  is  not  within  the  limits  of  this  work  to  consider  broadly 
the  law  of  agents  or  fiduciaries,  but  it  is  within  its  scope  to 
determine  who  are  regarded  in  law  as  the  parties  bound  by 
a  contract  which  has  been  entered  into  by  an  agent  or  other 
fiduciary. 

§  274.  Appointment  of  agents  may  general^  be  informaL 

In  general  no  fomiality  is  necessary  for  the  ai^mtment 
of  an  agent  to  contract  on  behalf  of  his  principal.  Authority 
may  be  given  by  expression  of  assent  thereto  in  any  way. 
Frequently  the  principal  and  agent  make  a  contract  providing 
that  the  agent  shall  act  as  such.  For  the  formation  of  such  a 
contract  the  same  rules  are  applicable,  as  to  any  other  contract; 
but  a  contract  is  not  necessary  in  order  to  give  an  agent 
authority.  The  principal's  authorization  may  neiliier  expressly 
nor  impliedly  request  any  expression  of  assent  by  the  agent 
as  a  condition  of  the  authority,  and  in  such  a  case  any  exercise 
of  the  authority  by  the  agent  durii^  the  term  for  which  it 
was  ^ven  or  within  a  reasonable  time,  if  no  fixed  term  was 
mentioned,  will  bind  the  principal.' 

§  27fi.  Authority  to  enter  into  a  sealed  contract  must  be  under 
seal. 

The  only  exception  made  by  the  common  law  to  the  pos- 
sibility of  creating  an  agency  informally,  relates  to  sealed 
contracts.  Authority  to  enter  into  written  contracts  for  the 
sale  of  land  may  be  oral; '  but  authority  to  execute  sealed 

■That  a  contract  is  unneceesary  in  Emetson  v.  Blondon,  1  Eap.  142;  Clif- 
order  to  create  an  agency  is  shown  by  ford  v.  Burton,  1  Bing.  199;  Butler  e. 
the  circumstance  that  one  who  has  Price,  110  Mass.  97;  Pickering  v.  Pick- 
no  capacity  to  make  a  contract  with  ering,  6  N.  H.  120;  Fenner  c.  Lewis,  ID 
the  principal  may  nevertheless  be  Johiu.  38;  Stall  v.  Meek,  70  P&.  181; 
authoriied  to  act  as  his  agent.  It  was  Gray  v.  Otis,  11  Vt.  ^S. 
BO  held  in  r^ard  to  married  women  in  '  See  infra,  i  489. 
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contracts  was  aad  still  is  invalid  at  common  law  imless  itself 
under  seal.*  Ratification  of  the  unauthorized  execution  of  a 
sealed  instrument  may  be  made,  but  the  ratification  must 
be  under  seal.*  Wherever  seals  still  retain  wiything  of  their 
common-law  eflBcacy,  this  rule  still  prevails,  but  in  States  where 
the  effect  of  seals  has  been  totally  abolished,*  it  may  be  as- 
sumed that  this  requirement  of  the  common  law  no  loiter 
exists."  Nor  does  the  requirement  of  sealed  authorizatitm 
exist,  at  least  in  the  United  States,  where  a  corporation  is 
the  prineipid.^ 


>  Combea's  Case,  9  Co.  7S  &;  Steig- 
lit>  V.  E^«jntoD,  1  Holt,  141;  Hibble- 
wiijte  t>.  M'Morme,  6  M.  ft  W.  200; 
Mliott  V.  Stocks,  67  Ala.  336;  Danid  tr. 
Garaer,  71  Ark.  484,  76  S.  W.  1063; 
Rowe  V.  Ware,  3D  Ga.  278;  Henderson 
■>.  Howard,  147  Ga.  371,  94  S.  E.  251; 
Wataon  v.  Shernum,  S4  lU.  263;  Short 
•.  IQ^er,  142  lU.  25S,  31  N.  E.  427; 
Heath  v.  MiUer,  60  Me.  378;  Banor- 
gce  t>.  Hovey,  5  Maaa.  11,  4  Am.  Dec. 
17;  Hatch  v.  Smith,  6  Maaa.  42;  Mao- 
urda  V.  FuUer,  225  Maas.  341, 114  N.  E. 
366;  Lobdell  e>.  Mason,  71  Miss.  937, 15 
So.  44;  Gage  v.  Gaee,  30  N.  H.  420; 
Raffaty  v.  Loiigee,  63  N.  H.  54; 
Wagoner  i>.  Watte,  44  N.  J.  L.  126,  46 
N.  J.  L.  184;  Williams  v.  Gillies,  75 
N.  Y.  197,  202;  Peterson  v.  New 
York,  194  N,  Y,  437,  440,  87  N.  E. 
772,  773;  Boyal  Indemnity  Co.  v. 
Denziger,'  101  N.  Y.  Miac.  505,  167 
N.  Y.  S.  379;  Humphreya  v.  Finch,  97 
N,  C.  303,  1  S.  E.  870,  2  Am.  St.  Rep. 
293;  Gordon  v.  Bulkeley,  14  S.  &  R. 
331;  Preshm  ».  HuU,  23  Gnitt.  600,  14 
Am.  Rep.  153;  Gordon  c.  Funkhous^, 
100  Va.  675,  42  S.  K  677.  In  Elliott  v. 
Stocks,  67  Ala.  336,  the  court,  perhaps 
inadvertently,  states  as  the  rule  that 
the  agent's  authority  must  be  in  writ- 
ing. 

'Sans  V.  Peoide,  8  HI.  327;  Ingra- 
ham  f .  Edwards,  64  III.  526  l<^.  Dona- 
son  V.  Barbero,  230  lU.  138,  82  N.  E. 
620) ;  Heath  ».  Nutter,  60  Me.  378;  Gor- 


don V.  Funkhouser,  100  Va.  675,  42 
S.  B.  677. 

•  See  supra,  J  218. 

•  See  Daniel  v.  Gamer,  71  Ark.  484, 
76  S.  W.  1063;  Streeter  Co.  v.  Jaau, 
00  Minn!  393,  96  N.  W.  1128;  t^. 
Jones  p.  Morris,  61  Ala.  518,  524; 
Sanga-  v.  Warren,  91  Tez.  472,  44 
8.  W.  477,  66  Am.  St.  Rep.  913. 

'  Alabama,  etc.,  R.  Co.  v.  South  ft 
North  Ala.  R.  Co.,  84  Ala.  570,  577, 
S  So.  286,  5  Am.  St.  Rep.  401;  Fitch  v. 
Lewiaton  Steam  Mill  Co.,  80  Me.  34, 
12  Atl.  732;  Donoraa  v.  P.  Sohooiho- 
fen  Brewing  Co.,  92  Mo.  App.  341; 
Cook  E>.  Kuhn,  1  Neb.  472;  Despateh 
line  Co.  p.  Bellamy  Mfg.  Co.,  12  N.  H. 
205,  37  Am.  Deo.  203.  In  Dodge  o. 
Amoican,  etc.,  Co.,  109  Ga.  394,  396, 
34  S.  E.  672,  the  court  in  speaking  of  a 
power  of  attorney  to  execute  a  deed, 
said:  "If  the  seal  of  the  company  had 
been  attached  to  the  power  of  attor- 
ney, the  law  would  have  pteaumed  that 
when  the  directors  and  the  secretary 
signed  it  they  were  authoriied  so  to  do 
by  the  company.  Carr  r.  Ga.  Loan  ft 
Trust  Co.,  108  Ga.  757,  33  8.  E.  190; 
The  seal  not  being  attached,  it  was 
necesary  for  the  plaintiff  to  show  what 
he  offered  it  in  evidence  that  these  per- 
sona were  either  authoriied  by  a  vote 
of  the  company  to  sign  the  powo',  or 
tiiat  they  were  authorized  by  the  com- 
pany's charter.  No  such  iH«of  bdng 
offered,  the  court  erred  in  admitting 
thfe  power  of  attomeiy  in  evidence." 
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In  the  evly  TJ^glifT*  law  though  it  was  recognized  that  a 
corporation  might  appoint  without  deed,  "butlers  and  cooks, 
and  things  of  that  kind,"  '  agents  generally  could  be  appointed 
and  contracts  could  be  made  only  under  the  seal  of  the  co> 
poration,  and  the  early  doctrine,  though  somewhat  relaxed, 
stall  seems  preserved  in  the  English  law.*  There  is  another  ap- 
parent exception  to  the  general  principle  that  sealed  authority 
is  neceesary  for  the  execution  by  an  agent  of  sealed  contracts, 
in  the  rule  that  any  agent  in  the  presoice  of  his  principal, 
though  authorized  merely  orally,  may  seal  and  deliver  an 
oblation  so  as  to  bind  the  principal.'**  In  such  a  case  the 
agent  is  regarded  as  exercising  no  volition  of  his  own  but  as 
being  merely  the  mechanical  instrument  l^  which  the  princi- 
pal carries  out  his  own  intention.  It  is  a  corollary  of  the  re- 
quirement of  sealed  authcoity  that  even  though  the  agent  has 
a  power  of  attorn^  undo*  seal,  the  execution  by  him  of  a 
sealed  instrument  is  ineffectual  unless  the  terms  of  the  power 
are  exactly  followed."  And  for  the  same  reason  that  an  en- 
tire sealed  instrument  cannot  be  executed  under  parol  au- 
thority, so  authority  to  fill  in  blanks  in  such  an  instrument 
cannot  be  given  by  parol." 

In  many  jurisdictions,  however,  on  accotmt  d  the  hard- 


*See  2  Hut.  L.  Bev.  119. 

*  See  tupra,  i  271. 

i*BaU  p.  DunBtervUle,  4  T.  R.  313; 
Hibblewhite  ir.  M'Horine,  6  M.  &  W. 
200;  Lewis  v.  Watson,  93  Ala.  479,  13 
So.  670,  22  L.  R.  A.  297,  39  Am.  St. 
Rep.  82;  \^ideui  f.  Griffin,  21  Gal.  389; 
People  0.  Oi^an,  27  01.  27, 70  Am.  Dec. 
391;  Frost  e.  Deering,  21  Me.  156; 
Gardner  tr.  Gardner,  S  Gush.  483,  62 
Am.  Dec.  740;  Bums  d.  Lynde,  6  Allen, 
305;  Kidder  v.  PT«eintt,  24  N.  H.  263; 
Lord  t>.  Lord,  58  N.  H.  7,  42  Am.  Kep. 
666;  Maeka}r  e.  Bloodgood,  9  Johns. 
286;  FStipatoick  t>.  Engard,  176  Fa. 
393,  34  Atl.  803. 

"  ^lo&ofd  r.  Hobbe,  29  Me.  148, 
48  Am.  Dec.  621;  MinnesoU  Stone 
Wan  Co.  V.  McCroaam,  110  Wis.  310, 
8S  N.  W.  1019. 

u^rkiiM'  Profitable  Book,  { U8: 


Hibblewbite  v.  M'Morine,  6  M.  &  W. 
200;  Upton  v.  Archer,  41  Cal.  86,  10 
Am.  Rep.  266;  Ingram  tr.  Little,  14 
Ga.  173,  58  Am.  Dec.  640;  Peoi^  c 
Organ,  27  lU.  27,  79  Am.  Deo.  391; 
Mickey  e.  Barton,  194  HI.  446,  62 
N.  E.  802;  Osby  f.  ReynoUs,  260  BL 
676,  100  N.  E.  666  W.  Chicago  v. 
Gage,  95  ni.  593,  36  Am.  Rep.  182); 
Basford  c  Pearson,  9  Allen,  387,  86 
Am.  Dec.  764;  Macurda  tr.  Fullo',  225 
Mass.  341,  114  N.  E.  366;  Clark  v. 
Butta,  73  Minn.  361,  76  N.  W.  199; 
Williams  v.  Cnitcher,  5  How.  (Miss.) 
71,  35  Am.  Deo.  422;  BktckuUl  v. 
Parish,  6  Jonee  Eq.  70,  78  Am.  Deo. 
239;  Fomulener  v.  Anderson,  16  Oh. 
St.  473;  Shirky  v.  Bureh,  16  Or.  83, 
18  Fac.  361,  8  Am.  St.  R^.  273;  Pr»- 
ton  f.  Hull,  23  OraU.  600, 14  Am.  Rept 
163. 
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ship  involved,  and  the  violation  of  the  intention  of  the  parties 
resulting  from  the  ^orcement  of  this  technical  rule,  it  has 
been  held,  followii^  an  early  decision  by  Lord  Mansfield," 
that  though  complete  execution  of  a  sealed  instrument  by 
an  agent  may  require  sealed  authority,  the  necessity  does 
not  extaid  to  filling  in  blanks  especially  if  the  blanks  are 
slight  or  unimportant."  The  difficulty  r^ardii^  parol  author- 
ization for  the  execution  of  an  instrument  tmder  seal  or  tor 
any  addition  or  change  in  one,  extends  also  to  parol  ratification 
of  an  addition  or  alteration  of  such  an  instrument  originally 
made  without  authority." 

If  a  sealed  instrument  executed  by  an  agent  required  no  seal 
for  ite  validity,  parol  authority  is  generally  held  sufficient  to 
validate  the  instrument,"  and  t^e  result  seems  technically 
defensible,  if  the  instrument  on  its  face  piuports  to  be  the 
obligation  of  the  principal,  not  of  the  t^ent.  In  such  a 
case  there  is  no  sealed  instrument  dnce  the  seal  cannot  be 
r^arded  as  that  of  the  principal,  yet  the  dociunent  shows 


"  Texiia  v.  Erans,  dted  in  1  Asatr. 
228,  oremiled  in  Hibtdewhite  v. 
M'Morme,  6  M.  &  W.  200. 

"Dniiy  0.  Foster,  2  Wall.  24,  17 
L.  Ed.  780;  Allen  ».  Withrow,  110  U.  B. 

110,  28  L.  Ed.  90,  3  Sup.  Ct.  517; 
Boardican  n.  Gore,  1  Stew.  <Ala.) 
617,  18  Am.  Dec.  73;  Bridgeport  Bank 
p.  New  York,  etc.,  R.  H.  Co.,  30  Conn. 
231;  Brown  v.  Colquitt,  73  Ga.  59,  54 
Am.  Bep,  867;  Chicago  v.  Gage,  05 

111.  503,  35  Am.  Rep.  182;  Bobinson 
V.  Yetter,  238  111.  320,  87  N.  E.  363 
(Miasouri  law);  Richmond  Mfg.  Co. 
V.  Davis,  7  Btackf.  412;  McCleeiy  v. 
Wakefield,  76  la.  620,  41  N.  W.  210, 
2  L.  R.  A.  629;  South  Berwick  p. 
Huntress,  53  Me.  80,  S7  Am.  Dec.  S35 ; 
Farmers'  Bank  tr.  Worthington,  145 
Mo.  91,  46  S.  W.  745;  Camden  Bank 
V.  HaU,  14  N.  J.  L.  583;  Campbell  v. 
Smith,  71  N.  Y.  26,  27  Am.  Rep.  6; 
Cribben  v.  Deal,  21  Ore.  211,  27  Pac. 
1046,  28  Am.  St.  Rep.  746;  BeU  v. 
Eeonecir,    100  Pa.    215;   LttSerty  v. 


UlTerty,  42  W.  Va.  783,  28  S.  E.  262. 

"Seet^/ro,  {278. 

"  Morrow  v.  HigginB,  29  Ala.  448; 
Ledbett«r  v.  Walker,  31  Ala.  176; 
Love  V.  Sierra  Nevada  Co.,  32  Cal. 
639,  91  Am.  Dec.  602;  Walsh  d.  Len- 
non,  98  HI.  27,  38  Am.  Rep.  75;  T^>- 
ley  V.  Butterfield,  1  Mete.  515,  35  Am. 
Dec.  374;  Milton  v.  Moaher,  7  Mete. 
244;  Mcintosh  v.  Hodges,  110  Mich. 
310,  68  N.  W.  158,  70  N.  W.  550;  Dio- 
kerman  i>.  Ashton,  21  Minn.  538; 
Adams  v.  Power,  52  Miss.  828;  Wagoner 
V.  Watts,  44  N.  J.  L.  126,  45  N.  J.  L. 
184;  WorraU  t..  Munn,  6  N.  Y.  229,  55 
Am.  Dec.  330;  Woods  v.  Auburn,  etc., 
Raih«ad  Co.,  8  N.  Y.  160;  Wood  v. 
Wise,  153  N.  Y.  App.  D.  223,  137 
N.  Y.  S.  1017;  Royal  Indemnity  Co. 
0.  Daniiger,  101  N.  Y.  Misc.  605,  167 
N.  Y.  S.  370;  Baum  o.  Dubois,  43  Pa. 
260;  MatBhall  o.  Rugg,  6  Wyo.  270,  44 
Pac.  700.  But  see  Howe  v.  Ware,  30 
Ga.  278,  281;  Van  Dyke  i>.  Van  Dyke, 
123  Ga.  686,  51  S,  E.  682;  Wheels  tr. 
Nevins,  34  Me.  64. 


(ibvGoOt^lc 


§276  CONTRACTS   OF  AGENTS   AND   FIDUCIARIES  529 

an  intent  to  contract  on  the  part  of  the  principal  through  aa 
agent  authorized  to  express  such  mtent,  thoi^  not  authorized 
to  covenant  under  seal.  If,  however,  the  covenant  purports 
to  be  that  of  the  agent,  there  is  greater  dl&culty  in  finding 
a  simple  craitract,  for  the  sealed  instrument  binds  the  agent 
and  it  seems  hard  to  establish  that  by  the  same  act  and 
with  the  apparent  intent  to  enter  into  a  sii^le  obhga- 
tion  the  agent  made  a  covenant  himself  and  a  simple  con- 
tract on  behalf  of  his  principal.  The  authority,  however,  is 
divided." 


§  276.  In  some  states  au&ori^for  certain  acts  is  required  to 
be  in  writing. 

In  a  number  of  States,  by  statute  or  otiierwise,  authority 
to  execute  contracts  for  the  sale  of  land  mmt  be  in  writing, 
thoi^  such  ccmtracts  need  not  be  sealed.*'  And  where  the 
authority  is  required  to  be  in  writing,  ratification  of  an  un- 
authori^  writii^  must  also  be  written."  In  such  States 
if  local  statutes  forbid  an  oral  lease  for  a  period  exceeding 
one  year,  a  longer  written  lease  cannot  be  made  by  an  ^ent 
without  written  authority.^    Apart  from  statute  the  great 


"  See  iT^n,  i  296. 

"  Thompson  v.  New  South  Coal  Co., 
135  Ala.  630,  34  So.  31;  Tooniy  v.  Daa- 
lAy,  86  Cal.  639,  25  Pao.  130;  Umbert 
t>.  G«mer,  142  Cal.  309,  76  Pac.  53; 
Gastner  n.  Richardson,  18  Colo.  496, 
33  Pac.  163;  Johnson  v.  Lennox,  55 
Colo.  126,  133  Pac.  744;  Koio!  v.  Dear- 
loTe,  144  ni.  23,  32  N.  E.  542,  36  Am. 
St.  Rep.  416;  Cowan  v.  Cunan,  216 
m.  698, 75  N.  E.  322;  Smith  v.  Schriver, 
91  Kang.  £82,  138  Pao.  5S4;  Detroit, 
etc,  R.  Co.  V.  Harti,  147  Mich.  354, 
110  N.  W.  1089;  Newlin  v.  Hoyt,  91 
Minn.  409,  98  N.  W.  323  (but  an  im- 
disdoeed  {Kincipal  may  enforce  a  writ- 
toi  oontTBOt  made  by  an  orally  author- 
iied  agent  in  hia  own  name.  Davidson 
«.  HuTty,  116  Minn.  280,  133  N.  W. 
88^  39  L.  R.  A.  (N.  8.)  324;  Unruh 
V.  Roemw,  135  Minn.  127,  160  N.  W. 
2511;  Kiricpfttrick  0.  Pease,  202  Mo. 


471, 101  S.  W.  651;  Marshall  v.  Trerise, 
33  Mont.  28,  81  Pac,  400;  Frabm  i>. 
Metcalf,  75  Neb.  241,  106  N.  W.  227; 
Walk  v.  Hibberd,  65  Or.  497,  133  Pao. 
95;  Llewellya  11.  Sunnyside  Coal  Co., 
242  Pa.  617,  89  At!.  575;  Da]  u.  Fischer, 
20  S.  Dak.  426,  107  N.  W.  534. 

» Harper,  etc.,  Co.  c.  Jackson,  240 
Pa.  312,  314,  87  AU.  430;  Llewellyn 
t>.  Sunnyside  Coal  Co.,  242  Pa.  617, 
89  AU.  575. 

"Rogan  V.  Arnold,  233  Dl.  19,  84 
N.  E.  58;  Molntosh  t>.  Hodges,  110 
Mich.  319,  68  N.  W.  158,  70  N.  W. 
550;  Hoover  t>.  Pacific  Oil  Co.,  41  Mo. 
App.  317;  I^jidt  D.  Schneider,  31  Mont. 
15,  77  Pac,  307.  In  New  Jersey  the  re- 
quirement applies  only  to  leasee  exr 
ceeding  three  years.  Clement  tr. 
Youne-McShea  AmusBOient  Co.,  70 
N.  J.  Eq.  677,  67  AU.  82. 
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weight  of  authority  sustains  the  power  to  give  an  i^ent  oral 
authority  to  make  a  contract  for  the  purchase  or  sale  of  land.** 
In  Georgia  any  contract  of  which  a  written  memorandum 
is  required  when  entered  into  by  the  principal  Umself,  cannot 
be  made  by  an  agent  on  his  behalf  unless  the  ^;ent  has  written 
authority."  In  Kentucky,  contracts  of  suretyship  cannot 
be  executed  by  an  agent  imless  his  authority  is  written.** 
If  the  general  principle  assumed  by  many  of  the  cases  cited  in 
this  section  is  eoimd — that  the  authority  of  the  agent  must 
be  executed  with  the  same  formahty  that  is  required  in  the 
execution  of  the  contract  which  the  ^ent  is  to  execute,  it 
follows  that  if  attestation  or  acknowledgment  is  reqmred  for 
the  validity  of  a  contract,  it  is  also  required  for  the  validity  of 
a  power  of  attorney.** 

§  277.  ^(parent  au&ority  and  estoppeL 

An  agent  may  be  able  to  make  contracts  which  will  bind 
his  principal  not  only  when  actually  authorized  by  express 
words  or  impHcation  of  fact  to  do  so  but  also  in  cases  where 
the  principal  did  not  mtend  to  confer  such  authority  on  the 
agent  but,  nevertheless,  held  out  to  the  public  or  to  the 
person  with  whom  the  agent  dealt  an  appearance  of  authority. 
If  one  with  whom  the  ^^t  dealt  justifiably  believed  the 
agent  was  authorized,  and  if  the  facts  justifying  that  belief 
were  due  to  the  conduct  of  the  supposed  principal,  the  latter 
will  be  bound.  The  misconduct  on  the  part  of  the  supposed 
principal  need  not  have  been  fraudulent  or  wilful.'*  Illustrar 
tions  of  apparent  authority  binding  the  principal,  though  no 
actual  authority  was  given,  arise  where  a  person  is  knowingly 
permitted  by  another  to  act  in  business  matters  in  the  latter's 
name,  or  apparently  on  his  behalf.** 

"  See  vffra,  §  489.  W  (Mo  St.  74,  117  N.  E.  26. 

u  Overman   f .    AtkiiiaoD,    102   Ga.  "  Bionaon's  Elxeo.  v.  CitajipeS,  12 

760,  29  S.  E.  768.  WaU.  681,  20  L.  Ed.  436;  Johnaon  v. 

•>  First  Nat.  Bank  ».  Gaines,  87  Ky.  Christdan,  128  U.  S.  374,  32  L.  Ed.  412, 

507,  9  S.  W.  396;  SImpeoa  v.  Com-  9  S.  Ct.  87;  Stark  Electric  R.  Co.  v. 

mtmwealth,  89  Ky.  412,  12  S.  W.  630;  McGinty  Contracting  Co.,  238  Fed. 

Inter-Southern  Life  Ina.  Co.  v.  First  657,  161  C.  C.  A.  S07. 

Nat.  Bank,  178  Kj.  96,  198  S.  W.  563.  ••  Thomas  v.  Moody,  67  Cal.  216; 

n  LithoKraph    Bldg.    Co.    v.    Watt,  Florida,  etc.,  R.  Co,  e.  Varneds,  81 


(ibvGoOt^lc 


§278 


casTRkora  of  agents  and  fiduciaiues 


531 


So  where  one  intrusts  another  with  n^otiable  paper  cod- 
tunii^  blanks,  he  is  boxmd,  aa  against  a  holder  in  due  coui^, 
by  the  terms  of  Ihe  instrument  as  filled  in  by  the  person  in- 
trusted therein  though  the  blanks  were  filled  in  violation  of 
the  authority  actually  given ; "  and  in  any  case  where  a  sup- 
posed principal  by  his  conduct  justifies  another  in  assuming 
the  existence  of  authority,  he  will  be  bound  by  simple  ctmtracts 
entered  into  on  his  behalf  within  the  apparent  authority  of 
tiie  supposed  agent. 

S  378.  Ratification. 

Subsequent  ratification  by  a  principal  of  a  contract  made 
on  his  behalf  by  one  who  had  at  the  time  neither  actual  nor 
apparent  autiiority,  is  as  effectual  as  ordinal  authorization. 
Not  only  is  a  contract  formed  between  the  principal  and  the 
third  person,  but  the  agent  is  absolved  from  liabihty  for  loss 
which  may  happen  because  of  his  imauthorized  action.*" 
Ratification  like  ori^nal  authority  need  not  be  express.  Any 
conduct  which  indicates  assent  to  the  transaction  is  sufficient.** 
Even  silence  with  full  knowledge  of  the  facts  may  operate  as 
a  ratification.  The  person  with  whom  the  agent  dealt  will  so 
obviously  be  deceived  by  assuming  the  professed  ^ent  was 
authorized  to  act  as  such,  that  the  principal  is  under  a  duty 


140  Man.  fil7,  S  H.  £.  4SSi  Columbia 
MiU  Co.  t>.  Natkmal  Bank  (rf  Coin- 
meroe,  62  Mitm.  224,  S3  N.  W.  1001; 
Jbkim  e.  RuaaeU,  02  N.  C.  194;  Fei^ 
guaon  p.  MajeBtio  Amusemeat  Co., 
171  N.  C.  663,  89  S.  E.  45;  National 
Suretr  Co.  o.  Mioaranjr,  53  OU.  322, 
IfiS  Fm.  651;  SiU  o.  Nation  IVust 
Co.,  108  Pa.  1. 

'See  N^otiable  Inatruments  I^w, 
See.  14,  infra,  f  1141.  Authority  to 
fill  in  blanks  in  a  bond,  however,  can- 
not thus  arise,  but  must  be  girok  under 
seaL  mbblewhite  t>.  M'Morime,  6  M. 
ft  W.  200;  Preston  t>.  Hull,  23  Gratt. 
600,  14  Am.  Rep.  153.  See  abo  supra, 
1275. 

"Lunn  B.  Guthrie,  116  la.  601,  88 
N.  W.  1060;  TriggB  «.  Jonn,  46  Minn. 


Oa.  I7fi,  7  S.  E.  129;  Thomas  0.  Walls, 
277,  283,  48  N.  W.  1113;  Wann  ■>. 
Scullin,  235  Mo.  620,  139  8.  W.  425; 
Osborne  v.  Duriuun,  167  N.  C.  262, 
72  S.  E.  849;  Green  c.  Clark,  S  Denio, 
497;  Hasaid  v.  Spears,  4  Eeyee,  469. 
"Bronson'e  Exec.  v.  ChappeJl,  12 
WaU.  681,  20  L.  Ed.  436;  AriuagK  v. 
Oonaales,  239  Fed.  60,  152  C.  C.  A. 
110,  L.  R.  A.  1917  D.  697;  Martin  v. 
PoweU  (Ala.),  76  So.  358;  Burkhard  v. 
Mitchell,  16  Col,  376,  26  Pac.  667; 
McDowell  D.  McKenne,  66  Ga.  630; 
Davenport  o.  Burke,  30  Idaho,  690, 
167  Fao.  481;  White  Qty  Eleo.  Co. 
V.  Fleckles,  201  HI.  App.  459;  Brimmer 
0.  M.  H.  Brimmer,  174  N.  C.  435,  93 
S.  E.  9B4;  Wile  e.  Ewing,  67  Pa.  aapa. 
472. 
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to  undeceive  him.'*'  It  is  true  that  there  are  contrary  judicial 
expressions.  It  is  sometimes  asserted  that  here  as  in  the  for- 
mation of  contracts,"  silence  is  purely  negative  and  justifies 
no  inferences.*y  But  silence  may  justify  reasonable  inferences, 
as  well  as  positive  action,  and  a  person  is  no  more  justified  in 
keeping  silent  when  he  knows,  or  ought  to  know  that  a  reason- 
able person  will  regard  his  silence  as  assent,  than  he  is  in  making 
a  gesture  that  he  knows  is  ordinarily  regarded  as  an  expression 
of  assent,  and  afterwards  asserting  that  it  was  not  so  intended 
and  that  he  made  the  gesture  merely  in  the  exercise  of  his 
privilege  to  move  his  hands  about  in  tJte  way  that  seemed 
most  comfortable.  An  exception  must  be  made,  if  the  trans- 
action to  be  ratified  is  an  instrument  under  seal.  In  that  case 
the  ratification  must  also  be  under  seal; "  and  so  if  a  statute 
requires  a  written  authority  for  a  particular  transaction,'*  oral 
ratification  will  not  vahdate  an  unauthorized  execution  of  the 
transaction.  In  order  that  ratification  shall  be  effective,  not 
only  must  the  transaction  originally  have  been  entered  into  on 
behalf  of  the  person  who  subsequently  ratifies  it,  but  the  sup- 
posed agent  must  have  professed  at  the  tune  to  be  acting  as 
such.'^    The  anomalous  doctrines  of  imdisclosed  principal  are 


"Courdar  v.  Bitter,  4  Wash.  Cir. 
Ct.  549;  Mobile  &  Montgomeiy  Ry. 
Co.  ■>.  Jay,  66  Ala.  113;  Coffin  v. 
FlanUm'  Cotton  Co.,  124  Ark.  360, 
187  3.  W.  309;  Pacific  TuM^ar  &e. 
Works  V.  Smith,  152  Cal.  507,  93  Pac. 
85;  Brooke  v.  Cupningham,  19  Ga. 
App.  21,  00  S.  E.  1037;  P&uly  v.  Mad- 
ison County,  199  HL  App.  225;  Mad- 
dux V.  Bevan,  39  Md.  486;  Amory 
V.  Hamiltoa,  17  Mass.  103;  Foster  o. 
Rockwell,  104  Moss.  1S7,  171;  Heyn 
V.  (VHagen,  60  Mich.  150,  157,  26 
N.  W.  S61;  Tri|^  v.  JoneB,  46  Minn. 
277,  283,  48  N.  W.  1113;  Kent  v. 
Quicksilver  Mining  Co.,  78  N.  Y.  159; 
Price  V.  Peepks  (Okl.),  168  Pac.  191; 
Philadelphia  &c.  R.  Co.  v.  Cowetl,  2S 
I^.  329,  70  Am.  Deo.  128;  Baker  v. 
Seattle  Ac.  Packing  Co.,  95  Wash.  45, 
163  Pac.  17;  Saveland  v.  Green,  40 
Wis.  431.    In  Noma  r.  Cook,  1  Curtis, 


464,  469,  Curtis,  J.,  said:  "la  Cumes 
t>.  Bleecker,  12  Johns.  R.  300,  306, 
Mr.  Jugtice  Spencer  says:  'It  is  a  sal- 
utary rule,  in  relation  to  agencies, 
that  when  the  prindpal  has  been  in- 
formed of  what  has  been  done,  he 
must  dissent,  and  give  notice  in  a  rea- 
sonable time,  otherwise  his  assent  to 
what  has  been  done  shall  be  presumed.' 
And  the  same  law  may  be  found  in 
Bredin  v.  Dubarry,  14  Serg.  &  Rawte, 
27,  30,  and  in  other  oases." 

"  See  «upni,  {  91. 

"Iron  City  Nat.  Bank  it.  Fifth 
Nat.  Bank  (Tex.  Civ.  App.),  47  8.  W. 
533,  affd.  in  Fifth  Nat.  Bank  t>.  Iron 
City  Nat.  Bank,  92  Tex.  436,  49  S.  W. 
368. 

"  See  supra,  j  276,  n.  4. 

"  See  supra,  i  276. 

» Keighley  v.  Durant,  11901]  A.  C. 
240    (reversing    Durant    v.    Roberta, 
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thus  not  extended  to  the  law  of  ratificatioD.  It  is  essential,  too, 
that  the  inincipal  should  himself  have  been  an  ascertained 
pCTSon  competent  to  enter  into  the  transaction  at  the  time 
when  the  so-called  agent  acted.**  Furthermore,  the  ratification 
must  be  made  with  knowledge  of  the  material  facts,  or  with  an 
obvious  lack  of  any  desire  to  know  further  facts,  or  it  will  not 
be  bindii^.*^  If  either  strangers  to  the  transaction  or  the 
person  who  dealt  witJi  the  supposed  agent  have  acquired  rights 
with  reference  to  the  matter  between  the  time  of  the  agent's 
acts  and  the  time  of  ratification,  these  rights  cannot  be  dis- 
turbed by  the  ratification.**  Thus  a  rescission,  agreed  upon  by 
the  supposed  agent  and  the  person  contracting  with  him,  pre- 
cludes subsequent  ratification.  *° 

As  the  ratification  is  a  substitute  for  original  authority,  the 
fiction  is  necessary  that  the  ratification  relates  back  to  the 
time  when  the  agent  acted.* 

Whether  the  person  with  whom  the  agent  dealt,  if  ignorant 
of  the  agent's  lack  of  authority,  may  withdraw  from  the  trans- 
action  prior  to  ratification  is  a  matter  which  has  givoi  rise  to 
some  difference  of  decision.  As  a  matter  of  technical  though 
somewhat  fictitious  reasonii^,  it  may  be  said  that  since  the  rati- 


U900]  1  Q.  B.  620);  Blackwdl  o.  Ker- 
cbeval,  29  ladho,  473,  160  Fac.  741; 
Crowder  v.  Reed,  80  Ind.  1,  10;  Fer- 
liB  p.  Snow,  130  Mich.  254,  90  N.  W. 
850.  See  also  Mitchdl  v.  Minneaota 
Fira  Absoc.,  48  Mian.  278,  51  N.  W. 
608;  Brown  Realty  Co.  v.  Mrers,  89 
N.  J.  L.  247,  98  Atl.  310.  But  see 
amta,  Sartwell  v.  FVost,  122  Mam. 
184;  Hnyward  v.  lAngmaid,  181  Mass. 
42S,  63  N.  E.  912. 

■•  Wataon  e.  Swann,  11  C.  B.  (N.  8.) 
756;  Kelner  h.  Baxter,  L.  R.  2  G.  P.  174, 
185;  Melhsdo  v.  Porto  Alegre,  etc., 
Ry.  Co.,  L.  R.  9  C.  P.  503,  505.  In  re 
EmiHWB  Engineering  Co.,  16  Ch.  D. 
125,  128;  Truebkrad  v.  Tnieblood,  8 
Ind.  195,  65  Am.  Dec.  7S6;  Annitage 
«.  Widoe,  36  Mich.  124. 

"■Lewis  V.  Reed,  13  M.  A  W.  834; 
Cc^n  V.  Plontere'  Cotton  Co.,  124 
Arit.  360,  187  S.  W.  309;  BlacfcweU  e. 
Kercheral,  29  Idaho,  473,  !60Pac.741; 


Shields  V.  Hitcbman,  251  Pa.  455,  96 
Atl.  1030.  If  the  princip^  ratifies  a 
contract  in  writing  without  reading  it 
when  he  has  the  opportunity,  he  will 
be  bound;  Ijaka  f.  Lodge,  112  Mich. 
635, 71 N.  W.  m ;  or  if  he  othowise  in- 
dicates, that  he  is  willing  to  trust  the 
agent's  judgment  and  ratify  his  act 
without  further  inquiry.  Hutchinson 
Co.  V.  Gould  (Calif.),  181  Pac.  651. 

"Bird  V.  Brown, 4  Ex.  786,  797;  John- 
son V.  Johnson,  31  Fed.  700,  703;  Mc- 
Cracken  v.  San  Ftanciaco,  16  Gal.  591, 
624;  Goldschmidt  o.  Board  of  Educa- 
tion, 217  N.  Y.  470,  112  N.  E.  167; 
Kempner  v.  Roeenthal,  81  Tex.  !2,  16 
S.  W.  639. 

"Walter  v.  James,  L.  R.  6  Ex.  124. 

*>  MiUer  »>.  People's  Sav.  Bank,  103 
Mo.  App.  498,  186  S.  W.  647;  United 
States  Expreaa  Co.  v.  Raweon,  106 
Ind.  215,  217,  6  N.  E.  337,  and  see 
cases  in  this  section,  paasim. 
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fication  relates  back  to  the  time  of  ihe  agent's  acts,  it  neces- 
sarily precedes  in  legal  effect  the  withdrawal  of  the  person  with 
whom  he  dealt;  and  the  English  courts  have  reached  this 
result/'  This  permits  the  existence  of  a  situation  where  a 
bilateral  contract  may  be  binding  upon  one  party  since  he 
cannot  withdraw,  and  yet  may  be,  for  a  time  at  least  optional 
with  the  other  (the  supposed  principal),  since  he  can' at  his 
pleasure  ratify  the  contract  or  refnun  from  doing  so.  The 
English  rule  has  not  commended  itself  to  the  courts  in  America. 
It  has  been  held  in  Pennsylvania*'  that  withdrawal  at  any 
time  prior  to  the  ratification  is  effectual.  This  rule  treats  tiie 
promise  of  the  person  who  bargains  with  the  agent  as  amounting 
in  legal  effect  to  an  offer,  which  is  accepted  by  the  ratification. 
Stricdy  there  is  no  offer  and  acceptance  here  because  the  so- 
called  offeror  imderstands  that  he  is  making  a  completed 
bargain  when  he  enters  into  the  transaction  with  the  ^ent, 
and  it  cannot  be  assumed  that  he  would  have  been  willing  to 
m^e  a  continuing  offer.  The  result,  however,  serans  deiai- 
able  and  may  be  defended  on  the  anslogy  of  the  limitation 
imposed  on  the  right  of  ratification  wh»«  interests  of  third 
persons  have  intervened.  The  relation  back  of  a  ratification 
to  the  time  of  ihe  original  transaction  is  fictitious  and  the 
fiction  should  be  limited  so  that  it  will  not  work  injustice.  It 
is  injustice  to  hold  the  other  party  to  the  transaction  bound 
prior  to  the  ratification,  while  the  supposed  principal  is  free. 
The  Wisconsin  court  has  gone  still  further  and  has  held 
that  even  though  the  person  who  bargains  with  the  agent  does 
not  withdraw  prior  to  the  ratification  he  is  not  bound  until  he 
gives  a  fresh  ass^t  to  the  transaction  subsequent  to  tiie  rati- 
fication."   Hus  view  treats  ratification  as  if  it  woe  an  offer 

"  Bolton  V.  Lambert,  41  Ch.  D.  296.  1  C.  P.  D.  767,  764;  Boston  Fruit  Co. 

See  alao  /n  ra  Portugueae  MiDea,  46  D.British,etfl.,Co.,[lQ0B]A.C.336.Cp. 

Cb.  D.  16;  In  re  Tiedemaim,  81  L.  T.  Eeighley  v.  Dunnt,  [ISOIJ,  A.  C.  240. 

191.     The  En^iah  Marine  Insunuwe  **  McClintock   c.    South    Fenn   Oil 

Act  of  1906,  Sec.  86,  expressly  imividea  Co.,  146  Pa.  144,  23  AtL  211,  28  Am. 

"where  a  contract  of  marine  insunnce  St.  Rep.  786. 

is  in  good  faith  effected  by  one  penon  "  Dodge  v.  Hopkins,  14  Wis.  630; 

on  behaU  of  another,  the  peraon  upon  Atlee  n.  Bartholmew,  60  Wa.  43,  33 

whoee  behalf  it  is  effected  may  ratify  N.  W.  110,  S  Am.  St.  H^.  103.    See 

the  oontract  even  after  he  is  aware  of  also    Baldwin  ir.    Rrhinpiwinnr,    100 

ft  loaa."     WUliamB  t>.  loBUianoe  Co.,  Mi^.  170,  66  N.  W.  1091. 
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which  mvBt  be  accepted  in  order  to  create  a  bindii^  contract. 
Such  a  doctrine  in  effect  abolishes  the  fiction  of  relation  al- 
tt^ther,  and  indeed  abolishes  ratification  as  a  distinct  doctrine. 
It  would  be  pos^ble  for  the  supposed  principal  if  no  doctrine  of 
ratification  were  recc^nized,  on  learning  of  the  transaction 
entered  into  by  the  alleged  agent,  to  make  an  offer  to  the  person 
with  whom  the  agent  dealt,  to  enter  into  the  transaction  which 
the  agent  assumed  to  complete.  Like  any  other  offer  there 
would  arise  a  binding  contract  when  the  offer  was  accepted. 
This,  which  seems  to  be  the  view  of  the  Wisconsin  court,  may  be 
thought  not  only  out  of  harmony  with  the  law  of  ratification 
as  generally  understood,  but  tmnecessary  to  produce  a  just 
result. 

§  279.  Termination  of  agent's  authorlQr. 

An  gent's  authority  may  be  terminated  in  various  ways. 
The  authority  may  itself  fix  its  limits  or  may  contfun  conditions 
which,  when  they  come  into  effect,  automatically  end  it.  But 
an  agency  may  be  detemuned  in  other  ways  also,  and  especially 
by  a  renunciation  on  the  part  of  the  ^ent  or  by  a  revocation  on 
the  part  of  the  principaJ,  even  though  such  renunciation  or 
revocation  is  in  violation  of  a  contract  between  the  two. 
Though,  as  between  the  principal  and  the  agent  receipt  of  a 
notice  from  one  to  the  other  would  terminate  the  agency,^*  in 
order  to  free  the  principal  from  possible  liability  to  third  per- 
sons for  further  acts  of  the  agent  within  the  apparently  con- 
tinuing scope  of  his  original  authority,  notice  must  be  ^ven  to 
such  third  persons  either  of  renunciation**  or  of  revocation,* 

"Jonee  v.  Hod^dna,  61  Me.  480.  Mfg.  Co.  v.  Burnham,  89  Me.  638,  36 

••  Capm  V.  Focifio  Mut  Ids.  Co.,  AtL  1003,  66  Am.  St.  Bep.  436;  Packer 

25  N.  J.  L.  (1  Dutch.)  67,  64  Am.  o.  Hinckley  LocomotiTe  Works,   122 

Dec.  412.  Mobs.  484;  Rice  t>.  Banurd,  127  Maea. 

« Southern  L.  Im.  Co.  v.  McCain,  241;  Blake  v.  Garwood,  42  N.  3.  £q. 

OB  U.  S.  84,  24  L.  Ed.  653;  Johnson  o  276,  10  Atl.  874;  Beard  tr.  Kirk,  11 

Christian,  128  U.  S.  374, 32  L.  Ed.  412,  N.  H.  397;  Farmers'  L.  &  T.  Co.  e. 

9  S.  Ct.  87;  GratB  v.  Land,  etc.,  Iro-  WUbdo,  139  N.  Y.  284,  289,  34  N.  E. 

proTOnentCo.,82Fed.38],27C.C.A.  784,  36  Am.  St  Bap.  696;  Smith  v. 

30S,40L.R.A.393;Quimif.  Drcsbach,  Watson,  82  Va.  712,  1  S.  E.  96.    But 

75Cal.  169, 16Pae.  762,  7  Am.  St.  Rep.  vben   an   agent   was   ori^nally   an- 

138;  Meyer  n.  Hehnw,  96  HI.  400;  Ear-  thoriied  to  do  but  a  single  act  his  power 

lis  B.  Cuddy,  21  I<a,  Ann.  388;  Maxoy  is  thereby  exhausted  without  notioe. 
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in  order  that  the  principa]  may  not  be  bound  by  tte  continuing 
apparent  authority  of  the  ag^it.  Notice  must,  therefore,  be 
given  to  all  who  have  dealt  with  the  agent  as  such,  and  also  to 
all  who  because  of  the  previous  existence  of  the  agency  are  likely 
to  be  deceived  even  though  they  have  had  no  previous  deal- 
ings with  him.  As  it  is  impossible  to  give  actual  notice  to  eveiy 
one  of  the  latter  class,  a  general  notice  by  publication  is  suffi- 
cient. But  as  those  who  have  had  previous  dealings  with  the 
i^Sent,  direct  notice  is  necessary."  An  agency  may  also  be  ter- 
minated by  death  either  of  the  principal  or  of  the  agent,  and  it 
seems  that  death  of  the  principal  even  though  unknown  to  the 
agent  or  to  the  person  with  whom  he  deals,  revokes  the  agent's 
power.^  But  the  hardship  of  this  rule  has  led  to  decisions  by 
several  courts  that  unless  the  act  in  question  had  to  be  done  in 
the  principal's  name,  notice  of  the  principal's  death  is  nec- 
essary.* Insanity  of  the  principal  effects  a  revocation  of  the 
agent's  powers  but  not  until  notice.*"  Bankruptcy  of  the  prin- 
cipal also  terminates  the  agency,*'  and  it  seems  irrespective  of 


Fellows  V.  Hartford  &e.  Steamboat 
Co.,  38  Conn.  197;  Watta  «.  Kavanagh, 
36  Vt.  34. 

"  These  rules  are  the  same  as  those 
which  govern  the  diaBolution  of  a 
partnership.  See  Wright  e,  Henick, 
128  Maai.  240;  Claflin  v.  Lenheim,  66 
N.  Y.  301. 

"Bladra  v.  Free,  9  B.  &  C.  167; 
Smout  V.  llbery,  10  M.  &  W.  1; 
/n  re  Oriental  Bank  Corp.,  28  Oh.  D. 
634,  640;  Long  v.  Thayer,  150  U.  S. 
520,  37  L.  Ed.  1167;  14  S.  Ct.  189; 
McCUskey  v.  Barr,  50  Fed.  712,  714; 
Ferris  v.  Irving,  28  Gal.  645;  Travera 
0.  Crane,  IS  Cal.  12;  Lewis  t>.  Kerr,  17 
Ift.  73;  Harper  v.  Little,  2  Me.  14,  11 
Am.  Dec.  25;  Martett  v.  Jackman,  3 
Allen,  287;  Clayton  v.  Merrett,  52 
Miss.  353;  Weber  v.  Bridgman,  113 
N.  Y.  800,  21  N.  E.  986;  Farmer's  L. 
&  T.  Co.  B.  Wilson,  139  N.  Y.  2S4,  34 
N.  E.  784,  36  Am.  St.  Rep.  696;  Fis- 
cher V.  Schram,  173  N.  Y.  App.  D.  147, 
159  N.  Y.  S.  496;  Bunch  v.  Dunning, 
106S.  0.  300, 91 S.  E.  331;  Bjga  v.  Cage, 


2  Humph.  350, 37  Am.  Dec.  559;  Cleve- 
hmd  V.  WiUiams,  29  Tex.  204,  94  Am. 
Dec.  274;  Davis  v.  Windsor  Bank,  46 
Vt.  728;  lATson  u.  Andenon,  97  Wash. 
484,  166  Pac.  774.  Cf.  Mook  k.  HaU, 
48  Mich.  143,  II  N.  W.  S44. 

"  Dick  V.  Page,  17  Mo.  234,  57  Am. 
Etec.  267;  Deweeee  o.  Muft,  57  Neb. 
17,  77  N.  W.  361,  42  L.  K.  A.  789,  73 
Am.  St.  Bep.  488;  Ish  v.  Crane,  13  Oh. 
St.  574,  (.  c.  8  Oh.  St.  ^0;  Cassidy  v. 
M«Jtenzie,  4  W.  &  S.  282,  39  Am.  Deo. 
76.  See  also  Garrett  o.  Trabue,  82  Ala. 
227,  3  So.  149.  Statutes  to  this  eSect 
either  covering  agenciee  generally,  or 
certain  specified  agencies,  have  been 
passed  in  some  jurisdictions.  Powers 
of  Atty  Act  of  1882,  g3  (England). 
Such  is  the  rule  in  Porto  Rico.  Santiago 
V.  Roses,  242  Fed.  209, 165  0.  C.  A.  49. 

"  Matthiesen,  etc.,  Co.  v.  McMahon'a 
Adm'r,  38  N.  J.  L.  536;  Hill  v.  Day, 
34  N.  J.  Eq.  150,  157;  Davis  v.  Laoe, 
10  N.  H.  156;  Merritt  e.  Merritt,  43 
N.  Y.  App.  Div.  68,  59  N.  Y.  S.  357. 

"  Minett  v.  Forrester,  4  Taunt.  641; 
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notice.'*  Bankruptcy  of  the  agent  has  a  similar  effect/'  unless 
the  agency  was  of  a  somewhat  fonnal  character  not  requiring 
business  confidence.**  The  appointment  of  a  receiver  for  the 
principal's  propraiy  is  distinguished  from  bankruptcy,  and 
takes  effect  only  on  notice.''  Marriage  at  common  law,  as  it 
deprived  a  woman  of  contractual  capacity,**  revoked  her  power 
of  attorney,  and  even  though  a  third  person  who  dealt  with  the 
general  ^^nt  of  a  woman  prior  to  her  marriage,  continued  to 
do  BO  subsequently,  in  ignorance  thereof,  she  would  not  be 
bound. '^  How  far  the  law  in  this  respect  has  been  changed 
depends  on  local  statutes. '^  Even  where  married  women  are 
given  full  contractual  capacity,  marriage  would  revoke  a  power 
which  related  to  property  the  rights  in  which  became  affected 
by  the  marriage  relation.''  Finally,  war  between  the  country 
of  the  principal  and  that  of  the  agent  ends  the  relation  between 
them,  except  as  to  matters  which  do  not  require  commercial 
intercourse  or  the  sending  of  property  to  a  belligerent.^ 

§  280.  When  an  agent's  authori^  is  irrevocable. 

When  the  power  of  an  agent  is  coupled  with  an  interest  it 
is  irrevocable.  The  m&nii^  of  the  words  "coupled  with  an 
interest"  has  not  been  very  accm-ately  defined.  They  certainly 
mean  something  more  thui  a  contract  on  the  part  of  the  prin- 
cipal that  the  agency  shall  not  be  revoked.  In  spite  of  such  a 
contract,  an  agency  may  be  revoked  though  a  principal  will 
thereupon  become  liable  for  dam^es.**    Hiere  must  be  an 

Fuller  V.  Emonon,  7  Cuah.  203;  Wil'  "  See    Chamley    v.    Winstaaley,    5 

eoD  V.  Harris,  21  Mont.  374,  54  Pbc.  46;  East,  2G6. 

Elwell  p.  Cooa  (N.  J.  L.),  46  Atl.  680.  ^gee  tupra,  \  269;  also  Wambole  v. 

"  Sz  parte  Snowball,  L.R.  7  Ch.  634,  Foote,  2  Dak.  1,  2  N.  W.  230. 

S4S;  In  re  Oriental  Bank  Corp.,  28  "Brown  v.  Miller,  46  Mo.  App.  1; 

Ch.  D.  634,  640.  Henderaon    v.    Ford,    46    Tex.    627; 

"  HudjwQ  V.  Granger,  S  B.  ft  Aid.  27;  compare  Joseph  v.  Fiaher,  122  Ind.  399, 

Audeoried  v.  Bett^y,  8  Allen,  302;  23  N.  E.  856. 

Cuahman  v.  Snow,  186  Mas.  169,  71  "See  Insurance  Co.   v.   Davis,   95 

N.  E.  629.  TJ.  8.  425,  24  L.  Ed.  453;  WilliaoM  v. 

M  Hudson  P.  Granger,  5  B.  A  Aid.  Paine,  169  U.  S.  65,  74, 42  L.  Ed.  658, 

27.  18  8.  Ct.  27«. 

**  Inre  Oriental  Bank  Corp.,  28  Qi.  *>  Davis  s.   Cotton  States  L.   Ins. 

D.  634,  640.  Co.,  232  Fed.  343,  146  C.  C.  A.  391; 

<•  See  tupra,  S  265.  Coney  u.  Sanders,  28  Ga.  511 ;  Feldraan 
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interest  in  properly  to  which  the  agency  is  subeervient,  as  when 
the  a^eacy  is  intended  to  enable  the  person  to  whom  it  is 
pven  to  collect  property  or  realize  its  value.**  The  interest 
which  the  agent  would  derive  from  compensation  for  his 
services  as  agent,  even  though  this  compensation  is  to  be  paid 
out  of  property  to  which  the  agency  relates,  is  not  a  sufficient 
interest  within  the  meanii^  of  the  rule." 

§  381.  Contracts  made  by  an  agent  in  his  principal's  name 
are  contracts  of  the  principal. 

If  an  agent  is  acting  within  the  scope  of  his  actual  or  appar- 
ent authority,  and  purports  to  enter  into  a  contract  on  behalf 
of  the  principal  it  is  fundamental  that  the  contract  is  that  of 
the  principal  and  all  rights  and  obligations  under  it  belong 
to  him.  The  agent  can  neither  enforce  it,  nor  is  he  bound  by 
it.*'  In  informal  contracts  it  is  sometimes  a  difficult  question 
of  fact  to  determine  whether  the  agent  did  contract  on  his  own 
behalf  or  on  behalf  of  his  principal.  In  any  case  the  question 
is  one  of  fact.  The  inquiry  must  be  made,  to  whom  was  the 
third  person  justified  in  givii^  credit?  *'    If  the  name  of  the 


V.  Wear-U-Well  Shoe  Co.,  191  Mioh. 
73,  157  N.  W.  396;  <^.  Terwilliger  t>. 
Ontario,  etc.,  R.  Co.,  149  N.  Y.  86,  94, 
43  N.  E.  432. 

"Raleigh  v.  Atkinaon,  8  M.  &  W. 
670;  Hunt  v.  Haium&mere,  8  Wheat. 
174,  6  L.  Ed.  £89;  Taylor  v.  Bunu,  203 
U.  S.  120,  51  L.  Ed.  116,  27  Sup.  Ct. 
40;  Chambnv  v.  Seay,  73  Ala.  372; 
Ban-  V.  Schraeder,  32  Cal.  609;  Bonney 
V.  Smith,  17  ni.  531;  Smith  d.  Dare, 
89  Md.  47,  42  AU.  909;  lAogdon  v. 
lAngdoD,  4  Gray,  186;  Oatman  d. 
Watrous,  120  N.  Y.  App.  Div.  66, 
105  N.  Y.  S.  174;  Wainwright  o. 
Maneabius,  129  N.  C.  46,  39  B.  E.  72S; 
Blackstone  o.  Buttermore,  53  Pa.  266. 

"  Missouri  P.  Walker,  125  U.  S.  339, 
31  L.  Ed.  769,  8  S.  Ct.  929;  Chambers 
■>.  Seay,  73  Ala.  372;  Flanagan  v. 
Brown,  70  Cal.  264,  11  Pac.  706;  Gil- 
bat  f.  Holmw,  64  m.  548,  550;  An- 
drews p.  Travelers'  Ina.  Co.,  24  Ky.  L. 
Rep.  844,  70  S.  W.  43;  Merry  v.  Lynch, 


68  Me.  94;  Kolb  e.  J.  E.  Bennett  Land 
Co.,  74  Miss.  567,  21  So.  233;  ElneU 
V.  Coon  (N.  J.),  46  Atl.  680;  Simpson 
V.  Casaoo,  11  Or.  361,  8  Pac.  325;  Hart- 
ley's Appeal,  53  Pa.  212,  91  Am.  Deo. 
207. 

**  Owen  V.  Goooh,  2  Eep.  667;  Green 
V.  Kopke,  18  C.  B.  549;  Sampson  v. 
Fax,  109  Ala.  662,  19  So.  896,  66  Am. 
St.  Rep.  960;  Seeberger  v.  McCormick, 
178  111.  404,  53  N.  E.  340;  Thilmany 
V.  Iowa  Paper  Bag  Co.,  108  Iowa,  367, 
79  N.  W.  261,  76  Am.  St.  Rep.  259; 
Mauiy  p.  Ranger,  38  La.  Ann.  485, 
68  Am.  Rep.  197;  Southard  v.  Sturte- 
vant,  109  Mass.  390;  Goodenou^  p. 
Thayer,  132  Mass.  162;  Huffman  p. 
Newman,  66  Neb.  713,  76  N.  W.  409; 
Sleeper  v.  Weymouth,  26  N.  H.  34; 
American  Nat.  Bank  p.  Whedo4^  82 
N.  Y.  118. 

"  Thomson  tr.  Davenport,  9  B.  A  C. 
78;  Calder  v.  Dobell,  L.  R.  6  C.  P.  486; 
Usher  v.  Waddinghiun,  62  Conn.  412, 
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principal  is  disclosed,  the  presumption  is  strong  of  an  intention 
to  contract  on  behalf  of  the  principal,  and  not  of  the  agent.** 
An  exception  to  the  general  rule  is  made  in  England  in  case  of 
a  foreign  principal.  Even  though  the  name  of  the  principal  is 
disclosed  in  such  a  case,  it  is  presumed  that  the  credit  of  the 
agent  was  relied  upon.''  The  English  rule  has  been  adopted 
to  some  extent  in  the  United  States.*^  The  different  States 
of  the  Union  are  not,  however,  foreign  to  each  other  within 
the  meamng  of  the  rule." 

Other  authorities  treat  the  question  as  one  of  fact  whether 
credit  was  ^ven  to  the  agent  or  to  the  principal,  even  though 
the  principal  is  foreign.^  All  the  rules  stated  in  this  section 
are  but  rules  of  presumption.  It  is  possible  for  the  agent  to 
biad  lumself  either  as  a  joint  obligor  with  hia  principal ''  or  by 
a  sepu^te  several  obligation.'^  It  is  also  possible  that  the 
agent's  oblation  shall  by  agreement  be  the  sole  obligation, 
though  the  name  of  the  principal  is  disclosed/' 

Covell  V.  Bait,  14 


26  Atl.  638;  Guest  v.  Burliagtoa  Opou 
House  Co.,  74  Iowa,  457,  38  N.  W.  168; 
ffimonds  v.  Heanl,  23  Pick.  120,  34 
Am.  Dec.  41 ;  Kelly  v.  Thu^,  102  Mo. 
S22,  15  S.  W.  62. 

M  Higgiiu  t>.  Senior,  SM.&W.  834; 
Whitney  v.  Wyman,  101  U.  S.  392, 
26  L.  Ed.  lOSO;  Great  Lakes  Coal  &o. 
Co.  p.  Seither  Tranait  Co.,  220  Fed. 
28, 136  C.  C.  A.  110;  Anderson  c.  Tim- 
b^^ake,  114  Ala.  377,  22  So.  431,  62 
Am.  St.  Kep.  106;  Hall  v.  Crendall,  29 
CaL  667,  89  Am.  Dec.  64;  Thilmany  p. 
Iowa  Paper  Bag  Co.,  108  la.  357,  360, 
79  N.  W.  281,  7S  Am.  St.  Rep.  259; 
Steamship  Bulgarian  Co.  v.  Merchants' 
Deap.  Transp.  Co.,  135  Mass.  421;  Dart 
0.  Ensign,  47  N.  Y.  619;  Commwcial 
Bank  v.  Waters,  45  N.  Y.  App.  Div.  441, 
60  N.  Y.  8.  981;  Joam  v.  Gould,  123  N. 
Y.  App.  Div.  236,  108  N.  Y.  8.  81; 
Clarke  o.  Watt,  83  N.  Y.  Misc.  404, 146 
N.  Y.  S.  146;  Bailey  v.  Galbreath,  100 
Tenn.  699,  601,  47  S.  W.  84;  Sichmond 
Union  Paw.  Ry.  Co.  e.  New  York,  etc., 
Ry.  Co.,  96  Va.  386,  28  8.  E.  673. 
This  principle  is  applicable  to  contracts 
made  by  an  attomey-atJaw,   whose 


dioit  is  discloeed. 
Hun,  252. 

"  Amutrong  v.  Stokes,  L.  R.  7  Q.  B. 
698;  Button  p.  Bulloch,  L.  R.  9  Q.  B. 
572;  Wilson  v.  De  Zulueta,  14  Q.  B. 
406,  414.  Cf.  Brandt  v.  Morris,  [1917] 
2  K.  B.  784. 

"Vawtor  V.  Baker,  23  Ind.  63;  Mo- 
Keniie  v.  NeviM,  22  Me.  138,  38  Am. 
Dec.  291 ;  Rogers  v.  March,  33  Me.  106; 
Hochster  v.  Baruch,  6  Daly,  440;  /n  re 
Merrick'a  Est.,  6  W.  &  S.  9. 

"  Vawt«rii.  Baker,  23  Ind.  63;  RogerH 
0.  March,  33  Me.  106;  Barham  v.  BeU, 
112N.  C.  131,  16  8.  E.  903. 

»  Maury  v.  Ranger,  38  Ia.  Ann.  489, 
63  Am.  Rep.  197;  Bray  t>.  Kettell,  1 
Allea,  80;  Kaulback  v.  Churchill,  59 
N.  H.  296;  Kirkpatrick  v.  Stainer,  22 
Wend.  244;  Taintor  v.  Prendergast,  3 
Hill,  72,  38  Am.  Deo.  618;  Whales  v. 
Saunders,   90  Vt.  393,  98  Atl.  901. 

"  Tew  1..  Wolfwhn,  174  N.  Y.  272, 
278,  66  N.  E.  934. 

"  EUbinger  Actien-Gesdlsdtaft  tr. 
Ctaye,  L.  R.  8  Q.  B.  313. 

"Biteraon  ».  Gandasequi,  15  East, 
Gandaaequi,  4  Taunt. 
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$  282.  Agent's  liability  when  the  principal  though  disclosed 
is  not  bound. 

In  some  cases  even  though  both  parties  attempted  to  bind 
a  disclosed  principal,  they  fail  to  do  so  because  the  principal 
had  no  capacity  to  contract,  or  was  non-existent  at  the  time. 
On  general  principles  of  contract  the  fact  that  the  principal 
is  not  bound,  would  not  a£Ford  ground  for  holding  the  agent 
bound  by  the  terms  of  the  proposed  contract  if  it  were  clear 
that  no  bargain  with  him  was  intended;  but  it  must  be  supposed 
generally  that  the  parties  intended  to  make  a  binding  contract, 
and  if  they  knew  that  none  was  possible  with  the  principal  be- 
cause, for  instance,  it  was  a  corporation  not  yet  formed  or  be- 
cause of  its  non-existence  or  lack  of  capacity,  it  is  often  a  fair 
inference  that  a  contract  with  the  agent  was  contemplated. 
This  inference  of  fact  is  the  basis  of  a  presumption  sometimes 
too  strongly  stated,  that  the  agent  is  boimd  in  such  a  case.^* 
If,  however,  circumstances  make  it  clear  that  the  parties,  under- 
standing the  facts,  had  no  intention  that  the  agent  should  be 
liable,  he  will  not  be.^^  The  agent  has  similarly  been  held  in 
some  cases  bound  personally  where  he  contracts  on  behalf  of  a 
disclosed  principal  without  authority;^  but  if  on  a  fair  con- 


574;  Worthiiigtoii  v.  Cowln,  112  Mam. 
30.  In  DeRemer  c.  Brown,  165  N.  Y. 
410,  417,  59  N.  E.  129,  the  court  eaid: 
"  It  is  competent  for  an  agent,  althou^ 
fully  authorised  to  bind  his  principal, 
to  pledge  his  own  peraonal  reeponai' 
bility  instead.  Such  a  peraonal  under- 
taking is  not  necessarily  inconsiBtent 
with  his  character  as  an  agent,  and 
when  he  has  eo  bound  himself  he  will 
be  held  liable." 

'•Doubledt^  t>.  Muakett,  7  Bing. 
110;  Kehia-iF.  Barter,  L.  R.  2  C.  P.  174, 
183;  Johnston  v.  Allis,  71  Conn.  207, 
215,  41  Atl,  816;  Ryeraon  v.  Shaw,  277 
ni.  524, 115  N.  E.  6fi0;  Lewis  v.  Tilton, 
64  la.  220,  19  N.  W.  911,  52  Am.  Rep. 
436;  Hastings  v.  Lovering,  2  Pick.  2!4, 
13  Am.  Dec.  ^0;  Heath  n.  Goalin,  80 
Mo.  310,  SO  Am.  Rep.  605;  Learn  v. 
Vpetin.  52  Neb.  271,  72  N.  W.  213; 
Booth  adt.  Wonderiy,  36  N.  J.  L.  250, 


255;  Timken  t>.  TEiifanadge,  54  N.  J.  L. 
117,  120,  22  Atl.  996;  Lagrone  v.  Tim- 
merman,  46  B.  C.  372,  24  S.  E.  290; 
Winona  Lumber  Co.  u.  Church,  6  S. 
Dak.  498,  62  N.  W.  107. 

'» Holt  V.  Winfield  Bank,  25  Fed.  812, 
814;  Abeles  v.  Cochran,  22  Kan.  405, 
410,  31  Am.  Rep.  194;  Merchants  A 
Planters'  Co.  v.  Streuby,  91  Miaa.  211, 
44  So.  791,  124  Am.  St.  Rep.  651; 
Grafton  Nat.  Bank  v.  Wing,  172  Mass. 
613,  62  N.  E.  1067,  43  L.  R.  A.  831, 
70  Am.  St.  Rep.  303;  Codding  v.  Mun- 
son,  52  Neb.  680,  72  N.  W.  846,  66 
Am.  St.  Rep.  62i;  Ellis  t>.  Stone,  21 
N.  Men.  730,  168  Pac.  480;  Elwdl  i>. 
Tatum,  6  Tex.  Civ.  App.  397,  402,  24 
S.  W.  71. 

"Reeb  tt.  Bronson,  106  HI.  Ai^. 
518;  Richie  f.  Bass,  15  La.  Ann.  66S; 
Weare  v,  Gove,  44  N.  H.  196;  Collins 
D.  Allen,  12  Wend.  356,  27  Am.  Dec. 
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etruction  of  the  contract  it  appears  that  the  intent  was  to 
bind  the  principal  only,  according  to  the  better  view  the 
agent  is  liable  not  on  the  contract,^  but  on  an  implied 
warranty  of  his  authority  based  on  his  representation  of 
authori^." 

Fraud  on  the  part  of  the  agent  is  not  essential  to  such  tia- 
bilily,"  but  if  he  fully  discloses  the  facts  on  which  his  assump- 
tion of  authority  is  based,  he  will  not  be  a  warrantor.^  And  in 
order  to  hold  the  agent,  the  contract  must  have  been  one  upon 
which  the  principal  would  have  been  liable  had  the  agent  been 
authorized." 


S  283.  Different  situations  where  the  principal  is  undisclosed. 

Frequently  one  who  is  in  fact  an  agent  enters  into  a  contract 
without  naming  his  principal.  He  may  either  fful  entirely  to 
disclose  that  he  is  an  agent,  or  he  may  disclose  that  he  is  an 
agent,  but  fail  to  name  his  principal.  Thrae  two  situations 
are  often  referred  to  indiscriminately  as  presenting  questions 
of  undisclosed  principal.  But  though  the  law  governing  tiie 
two  EituatJons  is  in  the  main  similar,  the  difference  between 
than  is  not  unimportant  and  should  be  observed.  Moreover, 
where  the  agent  discloses  at  the  time  of  the  bargain  that  he 
is  an  agent,  the  facts  to  which  appropriate  rules  of  law  are  to 
be  apphed  are  less  troublesome  to  determine  than  where  no 
agency  is  disclosed.   In  the  latter  case  the  agent's  state  of  mind 


130;  Coffman  v.  Harrison,  24  Mo.  £24; 
Clark  u.  Foster,  S  Vt.  98,  102. 

"HaU  p.  Crandall,  29  Cal.  667,  89 
Am.  Dec.  64;  Seoter  o.  -Monroe,  77 
Cal.  347,  19  Pac.  580;  Johnaon  v. 
Smith,  21  Conn.  627;  Craft  Refrig. 
Hach.  Co.  V.  Quinnipiao  Brewing  Co., 
63  Conn.  551,  564,  29  Atl.  76,  25  L.  R. 
A.  856;  Duncan  t>.  Nilee,  32  lU.  532,  83 
Am.  Dec.  293;  Hancock  o.  Yunker,  83 
III.  208;  Newman  o.  SylTcater,  42  Ind. 
106;  McCurdy  v.  Rogere,  21  Wia.  197, 
91  Am.  Dec.  468. 

"CoUen  f.  Wright,  7  E.  A  B.  301,  8 
E.  &  B.  647;  Staritey  o.  Bank  of  Eng- 
land, [1903]  A.  C.  114;  O'Rear  v. 
Walker  (Ala.),  75  So.  363; 


McConnick,  178  Dl.  404,  53  N.  E.  340; 
Bartlett  v.  Tucker,  104  Mas.  336,  6 
Am.  Rep.  240;  Newland  Hotel  Co.  v. 
Lowe  Fumitm«  Co.,  73  Mo.  App.  136, 
138;  Sorenaon  t>.  Kribe,  82  Oreg.  130, 
161  Pac.  405;  Krc^er  «.  Pitcaim,  101 
Pa.  311,  47  Am.  Rep.  718;  McCurdy 
V.  Rogers,  21  Wis.  197,  91  Am.  Dec. 
468. 

"  See  cases  in  the  preceding  note. 

"Ware  v.  Morgan,  67  Ala.  461; 
Newman  v.  ^Ivester,  42  Ind.  106; 
Miohael  n.  Jones,  84  Mo.  578;  Newland 
Hotd  Co.  V.  Lowe  Furniture  Co.,  73 
Mo.  App.  135, 139;  Hall  t>.  Lauderdale, 
46  N.  Y.  70. 

•'Dunn  V.  Parker,  52  N.  Y.  494. 
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when  he  enters  into  the  transaction  alone  determinee  whether 
he  is  acting  on  his  own  account  or  for  a  principal."' 

§  284.  Rights  and  liabilities  of  the  agent  where  the  agency  is 
undisclosed. 

If  it  is  not  disclosed  that  the  agent  is  actmg  ae  such  it  is 
evident  that  the  person  dealing  with  him  must  necessarily 
have  supposed  he  was  a  principal  and  as  apparent  not  actual 
mutual  assent  is  effective  in  the  formation  of  contracts,  can 
continue  to  hold  him  liable  as  principal  after  discovery  of  the 
agency.**  The  right  of  the  agrait  to  sue  is  equally  clear,  for 
the  person  with  whom  he  dealt  certainly  promised  the  agent 
as  a  principal;  and  the  cases  universally  admit  the  agent's 
right  to  sue.**  "Indeed  such  an  agent,  having  made  himself 
personally  liable,  may  enforce  the  contract  thot^h  the  prin- 
cipal has  renoimced  it. "  *• 

§  286.  Rights  and  liabilities  of  an  agent  who  discloses  his 
agency  but  does  not  name  his  principal. 

It  is  not  infrequently  laid  down  broadly  that  if  an  agent  dis- 


oj^erdB  V.  Alvord,  ISl  Maan.  04, 
23  N,  E.  734;  EetM  o.  Aaron,  227 
MUB.  96,  UB  N.  £.  392. 

"  Bi«nt  p.  Miller,  81  Ala.  309,  8  So. 
219;  Murphy  v.  Helmrick,  66  Cal.  69, 
4  Pac.  958;  Pierce  v.  Johnson,  34  Conn. 
274;  Gerr&rd  v.  Moody,  48  Ga.  96; 
Bickford  V.  First  Nat.  Bank,  42  Dl. 
238,  89  Am.  Dec.  436;  Nudelman  u. 
HaSoibeii,  199  HI.  App.  463;  Nixon 
p.  Downey,  49  la.  166;  Bartlett  v. 
Raymond,  139  Mass.  276,  30  N.  E.  91; 
McClellan  e.  Parker,  27  Mo.  162; 
Baltien  v.  Nicolay,  53  N.  Y.  467,  470; 
Cobb  V.  Knapp,  71  N.  Y.  348,  27  Am. 
Rep.  61;  Wanamaker  v.  Toole,  170 
N.  Y.  App.  D.  77,  166  N.  Y.  S.  112; 
Deming  Investment  Co.  v.  McGrady 
COkl.),  157  Pac.  734;  Beymer  v.  BonsaU, 
79  Pa.  298;  Robinson  n.  Wallace,  65 
Pa,  Super.  64;  Bulton  v.  Window,  53 
Vt.  430. 

"Joseph  V.  Knox,  3  Camp.  320; 
Gaidiner  v.  Davis,  2  C.  &  P.  49;  Sims 


t.  Bond,  5  B.  &  Ad.  389,  393;  Button 
0.  Manh,  L.  R.  6  Q.  B.  361;  Albany, 
etc.,  Co.  e.  Lunberg,  121  U.  S.  451, 
7  S.  Ct.  958,  30  L.  Ed.  982;  Rowe  t.. 
Rand,  111  Ind.  206,  12  N.  E.  377; 
Blanchard  s.  Page,  8  Gray,  281;  Col- 
bum  V.  Phillips,  13  Gray,  64;  Ludwig 
V.  GiUnpie,  105  N.  Y.  653,  11  N.  E. 
835.  In  BoUisfon  ».  Emston,  124 
Minn.  49, 144  N.  W.  415,  an  agent  who 
was  the  gr&ntee  under  a  bill  of  sale  of  a 
businesB,  which  bound  the  seller  not  to 
engage  in  the  same  business  in  a  certain 
city,  waa  allonod  to  enforce  the  promise 
by  injunction,  though  he  purchased  the 
business  for  an  undisclosed  prindpsl  and 
his  only  interest  was  under  a  contract  of 
hia  principal  t4)  employ  him  if  he  made 
the  purchase. 

."Kdly  Asphalt  Block  Co.  t>.  Bai^ 
bfn  Paving  Co.,  211  N.  Y.  68,  105 
N.  E.  88,  L.  R.  A.  1915  C,  256, 
citing  Short  v.  Spaokman,  2  B.  &  Ad. 
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closes  the  fact  that  he  is  an  agent,  but  not  the  name  of  his 
principal,  he  is  j)er8onaUy  liable."  This,  however,  cannot  be 
literally  true.  It  must  everywhere  be  possible  by  language 
clearly  indicating  that  the  agent  intends  to  assume  no  liabihty, 
and  that  all  rights  and  liabilities  are  to  be  those  of  an  un- 
named principal,  to  produce  the  desired  result.  There  can  be 
no  policy  of  the  taw  forbidding  a  p«^on  who  deals  with  an  ^ent 
assenting  to  such  a  bai^ain,  fooUsh  though  it  may  be,  if  he 
wishes  to  do  so.  But  in  the  absence  of  clear  expression  to  the 
contrary,  it  is  a  fair  presumption  that  he  does  not  wish  to  do  so, 
and  the  law  is  clear  that  the  mere  fact  that  the  ^ency,  but  not 
the  principal,  is  disclosed  will  not  free  an  agent  from  personal 
liability  as  a  contractor.^  Thus  in  a  written  contract,  if  one  de- 
scribing himself  as  "A,  agent"  or  "A,  broker  "  enters  into  an 
agreement,  the  contract  is  binding  on  him  personally;''  these 
words  being  regarded  as  merely  descriptio  persorm.^  In  the 
United  States  even  though  the  language  of  t^e  contract  in- 
dicates that  the  agent  was  acting  on  behalf  of  an  unknown 
principal,  and  not  for  himself,  the  same  result  has  generally 
been  reached;  *•  yet  it  may  be  supposed  that  if  a  disclaimer  of 
liabihty  on  the  part  of  the  agent  were  assented  to  by  the  other 


"See  cases  in  the  following  two 
notes. 

'Neely  p.  State,  60  Ark.  66,  28 
8.  W.  800,  27  L.  R.  A.  503,  46  Am.  St. 
R^.  148;  McDonald  v.  Bond,  195 
DL  122,  62  N.  E.  881;  Pu^  v.  Moore, 
44  U.  Ann.  200,  10  So.  710;  Weldi  v. 
Goodwill,  123  Mass.  71,  25  Am.  Rep. 
24;  Ginn  e>.  Almy,  212  Mas.  488,  504, 
09  N.  E.  276;  I^ndyBkowaki  o.  Lark, 
108  Mich.  500,  66  N.  W.  371;  Brown  e. 
Amee,  59  Minn.  476,  61  N.  W.  448; 
Knapp  F.  Simon,  96  N.  Y.  284;  Arger- 
Bingerc.  MacN&ughlou,  114  N.  Y.  536, 
21  N.  E.  1022,  II  Am.  St.  Rep.  6S7; 
DeRemer  v.  Brown,  165  N.  Y.  410, 419, 
69  N.  E.  129;  Ueyts  v.  Redmond,  205 
N.Y.478,98N.  E.  906,  affirming  s.  c. 
141  N.  Y.  i^p.  Div.  123,  126  N.  Y.  S. 
1052;  Powers  t>.  McLean,  14  N.  Y. 
App.  Div.  92,  43  N.  V.  S.  477;  Good  v. 
Rmnsey,   50  N.   Y.  App.   Div.   280, 


63  N.  Y.  S.  981;  Beebe  v.  Worth,  146 
N.  Y.  S.  146;  Sloan  C«Mp  t>.  Unton, 
260  Pa.  569,  103  Atl.  1011;  Long  v. 
MoKIsaick,  60  8.  C.  218,  27  S.  E.  636; 
Morris  v.  Clifton  Fcoge  Qrooeiy  Co., 
46  W.  Va.  197,  32  S.  E.  907  (statu- 
tory). 

■•  Hutchison  v.  EsAon,  13  Q.  B.  D. 
861. 

"See  ttt/'ra,  {296. 

•"Neely  v.  State,  60  Ark.  66,  28 
S.  W.  800,  27  L.  R.  A.  503,  46  Am.  St. 
Rep.  148  (or&l  coatract);  Brown  v. 
Ames,  59  Minn.  476,  61  N.  W.  448 
(oral  contract);  Beebe  c.  Worth,  146 
N.  Y.  S.  146  (written  contract);  Long 
B.  McKissick,  SO  S.  C.  218,  27  S.  E.  636 
(oral  contract);  </.  Rodliff  v.  Dallinger, 
141  Mass.  1,  4  N.  E.  805,  66  Am.  Rep. 
439,  stated  at  the  end  of  this  seotiou, 
and  see  irtfra,  {  577. 
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party,  the  expressed  intention  would  be  made  effectual.  The 
imposition  of  liability  on  the  agent  irtiere  he  has  stated  plainly 
that  he  is  contracting  on  behalf  of  an  unnamed  principal,  can 
certainly  not  be  defended  on  ordinary  principles  of  contract, 
and  if  Bupported,  must  be  based  on  requirements  of  poUcy.  In 
England  ttie  rule  is  less  artificial  them  in  the  United  States. 
If  an  agent  contracts  merely  as  such  he  is  not  liable  personally, 
even  if  he  does  not  name  his  principal;"  thoi^  proof  of  a 


"  In  Fleet  t>.  Murton,  L.  R.  7  Q.  B. 
126,  Cockbum,  C.  J,,  after  approving 
Fairlie  v.  Fenton,  L.  R.  S  Ex.  16g, 
said:  "I  am  of  opinion  that  the  same 
principle  would  apply  where  the  prin- 
cipeJ  ia  not  named,  so  long  as  it  ap- 
pears on  the  face  of  the  contract  that 
the  broker  is  oontractin^  aa  broker  fix 
a  principal,  and  not  for  himself  as  prin- 
cipal; and  in  that  case,  also,  the  broker 
would  not  be  liable  on  the  contract, 
if  the  principal  failed  t«  fulfil  hia  con- 
tract." The  agent  was,  however,  held 
liable  by  virtue  of  a  custom.  So  in 
Pike  V.  Ongley,  18  Q.  B.  D.  708,  where 
a  bniker  sold  goods  "for  and  on  ao- 
count  of  owner"  but  did  not  name  the 
owner,  the  agent  was  held  liable  be- 
cause of  a  cuBtom  of  trade  that  if  the 
name  of  the  owner  was  not  given  in  the 
buyer  had  the  right  to  treat  the  broker 
as  principal,  but  Lord  Eaher  said: 
"In  this  case  the  defendants  [the  bro- 
kers) are  clearly  not  liable  upon  the 
contract  itself;  tbey  were  selling  as 
agents  for  an  owner,  and,  in  the  ab- 
sence of  trade  usage  no  liability  would 
attach  to  them."  See  also  Miller  f. 
Smith  A  Tyrer,  Ltd.,  [19171 2  K.  B.  141. 
In  Cooper  v.  Gardiner,  2  N.  S.  Wales 
St.  Rep.  67,  77.  the  court  said:  "There 
is  abundant  authority  to  show  that 
signing  hia  name  with  the  word  'bro- 
ker' added  is  not  aufiScient  to  indi- 
cate that  he  was  contracting  as  agent 
for  another  person.  The  word  'bro- 
ker' is  simply  a  description,  and  in  no 
way  indicates  that  he  is  contracting  aa 
agent.    It  is  obvious  that  brokers  do 


sometimes— as  was  said  in  Garrett  o. 
Bird  (II  a.  C.  R.  97)— have  shans 
standing  in  their  own  name,  and  con- 
tract as  principals  for  the  sale  of  them. 
And  even  though  they  are  contracting 
on  behalf  of  principals,  yet  they  may 
nevertheless  render  themselves  re- 
sponsible. In  the  case  of  Hutchison  v. 
Eaton  (13  Q.  B.  D.  861),  the  d^end- 
ant  was  an  agent  and  was  known  to 
have  been  acting  as  an  agent,  but 
nevertheless  he  made  himself  responsi- 
ble by  the  form  of  the  contract  he  had 
signed.  Although  it  is  known  that  a 
person  is  a  broker  and  that  he  is  acting 
tor  principals,  yet  neverthelees  liabihty 
may  be  incurred  by  the  contract  if 
made  in  a  form  which  rend^s  the 
brok^  personally  liable.  In  this  par- 
ticular case,  once  admitting  that  the 
word  'broker'  is  a  word  of  descrip- 
tion, what  ia  there  on  the  face  of  this* 
contract  to  indicate  that  the  broker 
acted  in  such  a  manner  as  to  relieve 
himself  from  personal  responsibihty? 
The  only  other  thing  suggested  ia  the 
statement  in  the  contract  'commission 
16».  6d.'  If  we  could  see  that  that 
statement  was  absolutely  inconsistent 
with  the  fact  that  Gardina  was  con- 
tracting for  himself,  and  indicated  ab- 
solutely and  beyond  all  question  that 
he  was  not  contracting  as  principal,  but 
contracting  for  another  and  not  for 
himself,  then  he  would  not  be  responsi- 
ble; but  I  am  clearly  of  opinion  that  it 
does  not  indicate  that  he  was  contract- 
ing aa  agent.  It  is  quite  clear  that  the 
knowledge  that  the  defendant  is  acting 


(ibvGoot^lc 


§  285  CONTRACTS  OF  AGENTS  AND  nDUCIARIES  545 

custom  in  a  particular  trade  so  to  r^ard  him  is  admissible  and 
effectual  to  charge  him,"  imless  the  terms  of  the  contract 
clearly  indicate  an  intent  that  the  custom  shall  not  be  appli- 
cable." 

It  seems  to  have  been  assumed  that  if  the  agent  was  liable 
on  a  contract  when  his  principal  was  not  disclosed,  it  must 
necesarily  follow  that  he  could  sue  upon  it.  If  the  liability  of 
the  agent  is  imposed  only  when  it  is  found  as  a  fact  that  an 
intention  was  expressed  that  he  should  be  a  party,  this  result 
is  sound;  if,  however,  liabihty  is  imposed  on  the  agent  irre- 
spective of  apparent  intention,  because  he  has  failed  to  disclose 
his  principal,  the  conclusion  is  not  a  necessary  one-  Where 
the  suit  is  by  the  agent,  there  is  no  ground  either  of  actual 
contract  or  of  imposed  liability  to  urge  against  one  who  has 
expressed  a  willlngaess  to  contract  only  with  a  described  though 
not  named  principal.  The  reasons  of  policy  do  not  exist  which 
are  applicable  when  suit  is  against  the  agent.  It  is  generally 
held,  however,  tliat  imder  circmnstancea  where  the  ^ent  is 
liable  he  may  also  enforce  the  contract.'*  There  is,  however, 
authority  to  the  contrary.  In  a  Massachusetts  decision "'  one 
who  purported  to  be  an  agent  had  agreed  with  the  plaintiff  to 
buy  goods  on  behalf  of  an  alleged  existing  but  unnamed  prin- 
cipal and  the  goods  were  dehvered  to  the  supposed  agent  who 

aa  tHoker  is  not  suffident  to  rdjeve  him,  sioos.     If  a,  broker  wishes  to  relieve 

The  case  of  Hutohison  o.  Eaton  (13  himaeU  of  personal  Lability,  he  can  do 

Q.  B.  D.  861)  is  ooncltiBiTe  on  that  bo  by  the  simple  addition  of  the  words 

pcunt.    Then  does  Uub  item  '^  oom-  in  a  contract  of  this  sort  'sold  on  ao- 

misaion  16s.  6d.'  carry  the  case  any  count  of  my  principals,'  or  by  Higning 

furthn'T    If  it  be  said  tiiat  it  shows  Uiat  the  contract  'as  broker.'    It  may  seon 

the  broker  was  an  agent,  the  question  a  very  alight  difference,  but  apparently 

still  renmns,  was  he  nerertbekflg  re-  that  is  the  law." 

sponsible  und»  this  conttsctT    A  man  "  See  cases  in  the  preceding  note, 

may  have  absolute  knowledge  that  the  **  Miller  t>.  Smith  &  Tyrer,    Ltd., 

brokw  is  a  broker,  and  may  know  that  [1917|  2  K.  B.  141. 

he  IB  acting  for  a  principal,  and  never-  ■*  Short  b.  Spackman,  2  B  &  Ad.  962; 

thdees  if  a  broker  chooses  to  make  United  States  Telegraph  Co.  ti,  Qil- 

himsdf  responsible  under  the  contract  dersleve,  29  Md.  232,  96  Am.  Deo.  519; 

he  is  personally  responsible.    It  is  said  Ludwig  v.  Gillespie,  105  N.  ¥.  653,  II 

that  a  decision  to  this  effect  will  come  N.  B.  835.    See  also  Camp  v.  Barbw, 

as  a  shock  to  the  members  of  the  Stock  87  Vt.  235,  88  Atl.  812. 

Ewshange;  but  if  we  vera  to  decide  to  "  RodliS  d.  Dallinger,  141  Mass.  1, 

the  contrary  we  should  be  running  4  N.  E.  S05,  55  Am.  Rep.  439. 
oounter  to  a  long  course  of  [dain  deci- 
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resold  them  to  the  defendant,  a  bona  fide  purchaser  for  value 
without  notice.  The  court  held  that  not  even  a  voidable  tiUe 
passed  to  the  allied  agent  and  that  the  plaintiff  was  entitled 
to  maintain  replevin.  This  decision  necessarily  involves  the 
assumption  that  th^«  was  no  contract  with  the  alleged  ^ent. 
The  court  refused  to  distinguish  decisions  in  which  a  principal 
was  disclosed,**  saying:  "It  was  suggested  that  this  case  differed 
from  the  one  cited,  because  there  the  principal  was  disclosed, 
whereas  here  he  was  not,  aad  that  credit  could  not  be  supposed 
to  have  been  ^ven  to  an  unknown  person.  We  have  nothing 
to  say  as  to  the  weight  which  this  argument  ought  to  have 
with  a  jury,  beyond  observing  that  the  plaintiffs  had  reason 
in  [the  font's]  representations  for  giving  credit  to  the  sup- 
posed [principal].  But  there  is  no  rule  of  law  that  makes  it 
impossible  to  contract  with  or  sell  to  an  unknown  but  existing 
puty.  And  if  the  jury  find  that  such  a  sale  was  the  only  one 
that  purported  to  be  made,  the  fact  that  it  failed  does  not 
turn  it  into  a  sale  to  the  party  conducting  the  transaction. "  " 

§  286.  Ri^ts  and  liabilities  of  the  principal  where  the  agency 
is  undisclosed. 

Though  it  was  not  disclosed  at  the  time  of  the  bai^Eun  that 
the  agent  was  actii^  for  any  principal,  the  principal  is  neve> 
theless  hable,*^  if  the  contract  was  not  under  seal  or  in  the  f  onu 

*■  Cases  of  this  sort  in  which  it  was  Hawkins  i>.  Davis,  8  Baxt.  £06.    But 

held  that  no  title  passed  to  a  bona  fide  if  A   sells  goods   to    B,   erroneously 

purchaaer  from  the  supposed  agent  are,  supposing  him  to  be  purchasing  aa 

Hardman  v.  Booth,  1  H.  &  C.  803;  agent  for  C,  but  without  any  repreeen- 

Kin^ord  f.  Merry,  1  H.  &  N.  S03;  tation  or  pret«noe  being  made  by  B, 

Smith  IVpcriter  Co.  c.  Stidger,  18  that   he   was    buying    as   agent    for 

Col.  App.  261,  71  Poc.  400;  Alexander  another,  the  oontract  is  valid  and  Uie 

V.  Swackhamer,  105  Ind.  81,  4  N.  E.  title  to  the  goods  panes  to  B.    Stod- 

433,  S  N.  E.  90S,  66  Am.  Rep.  180;  dard  v.  Ham,  129  Mas.  383,  37  Am. 

Edmunds  v.   Merdiants'  Transports-  Rep.  369.     Cf.  Bx  -parte  Bamett,  3 

tion  Co.,  135  Mass.  283;  Rogers  v.  Dut^  Ch.  D.   123.     And  see  Ellsworth  v. 

ton,  182  Masa.  187,  65  N.  E.  50;  Hamet  Randall,  78  Iowa,  141, 42  N.  W.  629, 16 

V.  Letchca-,  37  Oh.  St.  366,  41  Am.  Rep.  Am.  St.  Rep.  426;  Huffman  o.  Long,  40 

619;  Hent*  v.  Miller,  94  N.  Y.  64.  Minn.  473,  42  N.  W.  355;  Kayton  u. 

See  also  Dean  w.  Yates,  22  Oh.  St.  388;  Bamett,  116  N.  Y.  625,  23  N.  E.  24. 

Moody  K,   Blake,    117  Mass.    23,    19  *>  See  also  School  Sisters  t>.  Kuanitt, 

Am.  Rep.  394;  Barker  v.  Dinsmore,  72  125  Md.  323,  93  Atl.  928. 

Pa.  St.  427,  13  Am.  Rep.  697.     C/.  "Smethurat  ».  MitcheU,  1  E.  &  B. 
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of  a  n^otiable  isfitrumeDt,"'  and  this  is  true  even  though  the 
party  deaUng  with  the  agent  expressly  said  he  would  not  enter 
into  any  bai^ain  with  the  principal,'  though  the  agent  acted 
in  violation  of  instructions  from  his  principal  (but  within 
the  general  scope  of  his  authority),'  thou^  the  principal 
has  received  no  benefit  under  the  contract,*  and  though  a 
written  memorandum  of  the  contract  is  required  by  the  Statute 
of  Frauds,  and  the  memorandum  made  is  signed  by  the  agent 
without  disclosure  of  his  agency.*  Likewise  if  the  agent  piu"- 
ports  to  be  buying  for  a  named  principal  but  is  in  fact  himself 
the  principal  he  is  liable  as  such.^    Conversely,  the  principal 


S22;  BrowniDg  v.  PravinoUl  Ins.  Co., 
L.  R.  6  P.  C.  App.  263;  Damnr  tr. 
Home  Co.,  57  Fed.  463;  Moore  p.  Sun 
Printing  Co.,  101  Fed.  6S1,  41  C.  C.  A. 
606,  affd.,  183  U.  S.  642,  46  L.  Ed.  306, 
22  S.  Ct.  240;  MiniaaipfH  Valler 
Const.  Co.  e.  AbelM,  S7  Aric  374, 
112  S.  W.  894;  Dasluiway  Anoo.  v. 
Rogers,  79  Cal.  211,  21  Pac.  742;  Mer- 
lill  B.  Kenyon,  48  Conn.  314,  40  Am. 
Hep.  174;  Baldwin  v.  Garrett,  111  Ga. 
876,  36  S.  E.  066;  Steel&Smith  Gro- 
ooy  Co.  B.  Pottluut,  109  la.  413,  80 
N.  W.  517;  Jonn  v.  Adair,  76  Kaoa. 
343,  344,  91  Pao.  78;  Ware  k.  Long,  24 
Ky.  L.  Rep.  696,  68  8.  W.  797;  Maxcy 
Hfg.  Co.  V.  Burnham,  89  Me.  538,  36 
Ad.  1003;  Tobin  e.  Larkin,  183  Maas. 
389,  67  N.  E.  340;  Graenbwg  v.  Palm- 
ieri,  71  N.  J.  L.  83,  68  Ad.  297;  City 
T^uat  Co.  p.  American  Brewing  Co.,  174 
N.  Y.  486,  67  N.  E.  62;  Eager  b. 
Hennebeiger,  83  N.  Y.  Misc.  417,  145 
N.  Y.  S.  162;  Thayw  v.  Luce,  22  Oh. 
St.  62,  78;  Harper  v.  Tiffin  Nad.  Bank, 
54  Ohio  St  426,  44  N.  E.  97;  Towner 
r.  Lucaa'  Ex'r,  13  Gratt.  706,  716; 
WaddiU  v.  Sebroe,  88  Va.  1012,  14 
8.  E.  S49;  Beit  e.  Washington  Water 
Power  Co.,  24  Wash.  387,  64  Pao. 
B2S.   See  also  cases  in   the  fdlowing 

**As  to  such  formal  contracts,  see 
wfi-a,  iS  296,  298. 

>  Kayton  v.  Bamett,  116  N.  Y.  625, 


23N.  E.  24.  It  should  be  noticed  that 
in  such  a  case  the  principal  could  not 
enforce  the  contract.  See  ir^ra,  n. 
10. 

>  Watteau  v.  Fenwick,  (18931  1  Q.  B. 
346;  Hubbard  f.  Tenkrook,  124  Pa. 
291,  16  Ad.  817,  2  L.  R.  A.  823,  10 
Am.  St.  R«p.  586.  See  the  commit 
on  this  doctrine  by  Profeeac^  Mechem, 

23  Harv.  L.  Bev.  600.  But  if  a  i»iii- 
dpel  supplies  money  for  his  agent  for 
the  purchase  of  goods,  and  the  agent 
retaining  the  funds  buys  goods  on  his 
own  credit,  the  seller  on  discovering 
the  principal  cannot  charge  him. 
Fradley  t>.  Hyland,  37  Fed.  49;  I^mg 
V.  Butler,  37  Hun,  144.  See  i^o  Bech- 
erer  n.  Asher,  23  Ont.  App.  202. 

*T(rfrin  V.  Larkin,  183  Maas.  389, 
67  N.  E.  340;  Dykers  v.  Townsend, 

24  N.  Y.  57;  WaddiU  v.  Sebroe,  88  Via. 
1012,  14  S.  E.  849. 

•  Trueman  v.  Loder,  11  A.  &  E.  589, 
S94;  Lemed  t>.  Johns,  9  Allen,  419; 
Phillips  V.  Comdius  (Miss.),  28  So.  871; 
Haubelt  t>.  Res  &  I^ge  Co.,  77  Mo. 
App.  072;  Dykers  v.  Townsend,  24 
N.  Y.  57;  Thayff  e>.  Luce,  22  Oh.  St. 
62,  ra;  Wienn  c  Whii^e,  S3  Wis. 
298,  10  N.  W.  433,  40  Am.  Rep.  775. 
See  also  Briggs  v.  I^rtridge,  64  N.  Y. 
357,  21  Am.  Rep.  617. 

•  Railton  n.  Hodgson,  4  Taunt.  676, 
n.  (a);  Isham  v.  Burgett,  157  Mass. 
546,  32  N.  E.  907. 
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can  sue  on  a  contTact  made  by  his  agent  without  disclosure  that 
he  was  an  agent.^  If  the  agent  was  himself  a  principal  with 
others,  all  may  sue  jointly/  Indeed  even  thouf^  the  agent 
professed  to  be  only  an  agent,  it  has  been  held  that  he  may 
nevertheless  be  allowed  to  prove  that  be  was  a  principal 
and  recover  as  such.*"  The  doctrine  that  where  one  person 
when  making  a  contract  apparently  is  the  principal  another 
person  may  ever  be  treated  (either  as  plaintiff  or  defendant) 
as  the  real  party  to  the  contract  in  place  of  the  former,  and 
the  doctrine  that  a  person  who  asserts  when  making  a  con- 
tract that  he  is  acting  only  as  an  agent  may  ever  be  treated  as 
a  principal,  are  opposed  to  the  fundamental  doctrines  of  mutual 
assent.  The  only  terms  on  which  the  other  party  to  the  con- 
tract agreed  to  enter  upon  it  are  chained  in  a  fundamental 


-'Ford  V.  Mlliams,  21  How.  287, 
IS  L.  Ed.  36;  Darrow  v.  Home  Co.,  57 
Fed.  463;  Ducbanau  v.  Cleveland  Oil 
Co.,  91  Fed.  88;  62  U.  8.  App.  332,  33 
C.  C.  A.  361;  BeU  t.  Reynolds,  78  Ala. 
611,  SO  Am.  Bep.  £2;  WeBtafn  UnioD 
Tel.  0>.  v.  Hicks,  197  Ala.  81,  72  So. 
366;  Ruiz  e.  N(»1»ii,  4  CaL  355,  60  Am. 
Dec.  618;  Eldridge  v.  Mowiy,  24  Cal. 
App.  133,  140  Pac.  978;  Sullivan  v. 
ShaUor,  70  Conn.  733,  40  Atl.  1064; 
WoodniS  V.  McGehee,  30  Ga.  168; 
Dodd  Grocery  Co.  v.  Foetal  Telegraph- 
Cable  Co.,  112  Ga.  685,  37  S.  E.  981; 
Nutt  B.  Humphreys,  32  Kan.  100,  3 
Poc.  787;  Cushing  e>.  Rice,  46  Me.  303, 
71  Am.  Deo.  679;  Baltimore  Coal  Tar 
Co.  D.  Fletoho-,  61  Md.  288;  Foster  v. 
Graham,  166  Maas.  202,  44  N.  E.  129; 
Doucette  v.  Baldwin,  194  Masa.  131, 80 
N.  E.  444;  Bryant  t>.  Wella,  66  N.  H. 
152;  BrigBi  v.  Partridge,  64  N.  Y.  367, 
362,  21  Am.  Rep.  617;  NicoU  p.  Burke, 
78  N,  Y.  680;  MiUiken  v.  Weatem  Union 
Tel.  Co.,  110  N.  Y.  403,  410,  18  N.  E. 
251, 1  L.  R.  A.  281 ;  Brady  v.  Nally,  151 
N.  Y.  268,  45  N.  E.  547;  Navarre 
Ifotd  Co.  v.  American  Appraisal  Co., 
166  N.  Y.  App.  Div.  795,  143  N.  Y.  S. 
S8;  Ballard  v.  Frad^xtg,  177  N.  Y. 


App.  D.  716,  164  N.  Y.  S.  912;  Tliftyer 
e.  Luce,  22  Ohio  St.  S2,  78;  Houghton 
V.  J.  W.  Hundley  Co.  (Okl.),  157  Pac. 
1142;  Levy  u.  Nevada-Califomia-Ore- 
gon  Ry.,  81  Oreg.  673,  160  Pac,  808; 
HubbMt  t>.  Borden,  6  Whart.  79;  Hub- 
bard V.  Tenbrook,  124  Pa.  291,  IS  AtL 
817,  2  L.  R.  A.  823,  10  Am.  St.  Rep. 
685;  Battey  f.  Lunt  Mfg.  Co.,  30  R.  I. 
1,  73  Atl.  363,  136  Am.  St.  Rep.  926; 
Edwards  v.  Goldiog,  20  Vt.  30;  Pa- 
cific Power  &  Light  Co.  v.  White,  96 
Wash.  IS,  164  Pac.  602.  In  Dunlop 
Pneumatic  Tyre  Co.  v.  Selfridge,  [1915] 
A.  C.  847,  it  was  held  that  the  princi- 
pal must  fumiab  the  consideration 
either  himself  or  by  his  agent,  and  that 
th^efwe  a  sale  by  the  agent  of  his  own 
goods  would  not  support  a  promise  to 
maintain  the  price  OQ  which  the  prin- 
cipal, the  manufaoturer  of  the  goods, 
oould  sue.    See  supra,  1 114. 

'Cothay  V.  Fennell,  10  B.  4  C. 
671. 

«  SchmaltB  c.  Aveiy,  16  Q.  B.  655; 
Harper  v.  Vi^ra,  [19091  2  K.  B.  549. 
It  would  seem,  howev^,  that  sueh  a 
false  representation  by  the  ^;ent  would 
^re  the  other  contracting  party  a 
right  of  reecisHion  on  restoring  tbe 
value  of  any  benefit  reoeived. 
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particular.  Nevertheless,  in  view  of  l^e  decisions,  these  do&- 
trines  must  be  treated  as  established. 

An  exception  to  the  right  of  recovery  by  the  undisclosed 
princqial  has  been  made  where  the  agent  expressly  asso^ 
in  the  contract  that  he  is  the  principal.  In  such  a  case,  uiother 
who  is  actually  the  principal,  has  been  denied  the  right  to  sue.^ 
This  exception  is  inconsistent  with  the  general  rule,^  ^ce  it 
must  be  equally  true  in  any  case  where  the  agent  does  not 
disclose  that  he  is  an  agent,  that  the  third  party  enters  into 
the  contract  on  the  assumption  that  the  agent  is  the  principal." 
The  only  possible  distinction  where  this  assumption  is  based 
on  an  express  statement  of  the  agent,  rather  than  on  inferences 
naturally  and  reasonably  drawn  from  the  surroimding  cir- 
cumstances is  that  the  parties  have  made  the  representation 
more  material  in  the  former  case."  But  it  can  hardly  be  denied 
that  the  identity  of  a  party  to  a  contract  is  material  in  every 
case,  imless  perhaps  where  he  is  the  promisee  in  a  unilateral 
contract,  himself  undertaking  nothing. 

The  imdisclosed  principal  may  sue  and  be  sued  though  the 
contract  was  in  writing/^  if  it  was  neither  under  seal,  nor  a 


'  Humble  e.  Hunter,  12  Q.  B.  310. 
The  agent  in  this  case  faJsely  described 
himedf  in  a  charty  party  as  "owner" 
of  the  veaael  abaitexed.  See  also 
FOnnby  v.  Fonnby,  102  L.  T.  116; 
W«iin  V.  Equitable  Surety  Co.,  227 
Man.  157,  116  N.  E.  484;  Moore  v. 
Cement  Co.,  121  N.  Y.  App.  Div.  667, 
106  N.  Y.  S.  383;  Crowder  e.  Yovovioh, 
84  Orag.  41,  164  Fac.  576. 

*Lord  Kuaaell  expreesed  doubts  of 
iU  validity  in  Killidc  t>.  Price,  12  T.  L. 
R.  253,  but  it  was  eubsequently  ap- 
prored  by  the  Court  of  Appeals  in 
Fonnby  e.  Formby,  102  L.  T.  116. 

■In  Bedoi  Aktienbotaget  TTan»- 
atlantic  t>.  Fred  Dntghom,  Ltd.,  [191S] 
1  K.  B.  394, 11919]  A.  C.  203,  tiie  court 
hdd  that  the  description  of  a  person 
in  a  contract  as  "the  chart^^r"  did 
not  preclude  suit  by  an  undisclosed 
[Mincipal  of  tliat  peiBon,  as  the  word 
"owner"  wsb  held  to  do  in  Humble  r. 
Hunter   (stated  supra,  note  7}.    The 


distinction  is  tenuous.  See  Bederi^- 
tiebolaget  Argonaut  i>.  Hani,  [1918]  2 
K.  B.  247. 

""  In  Winobester  v.  Howard,  97  Man. 
303,  93  Am.  Deo.  93,  the  agent  ex- 
pressly represented  that  he  was  not 
acting  for  a  certain  principal,  with 
whom  the  other  contracting  party 
stated  he  was  unwilling  to  deal.  In 
fact  the  agent  was  representing  that 
principal.  It  was  held  the  principal 
could  not  sue.  See  also  Gordon  v. 
Street,  [18991  2  Q.  B.  641  {C.  A.). 
Cf.  Kelly  Asphalt  Block  Co.  v.  Barber 
Paving  Co.,  211  N.  Y.  68,  105  N.  E. 
8S,  wha«  the  principal  was  allowed  to 
enforce  a  contract  made  by  an  agent 
who  rdrained  from  disclosing  his 
agency  because  his  principal  was  a 
competitor  of  the  defendant  and 
feared  that  the  defendant  would  not 
contract   with    him. 

"  See  cases  in  this  section  patsim; 
also  iif/ra,    $295. 
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negotiable  infitrumetit."  It  is  frequentiy  sud  that  there  is  an 
exception  to  the  general  rule  that  an  undisclosed  principal 
may  enforce  a  contract  made  on  his  behalf,  where  perscmal  con- 
fidence was  reposed  by  the  other  contracting  parly  in  the 
agent  who  contracts  in  his  own  name.'*  The  matter  is,  how- 
ever, more  accurately  expressed  by  saying  that  the  parly  who 
contracted  with  the  agent  cannot  be  compelled  either  to  give 
or  to  receive  anything  different  from  that  for  which  he  con- 
tracted with  the  ^ent.  If  the  agent  contracted  apparently 
as  principal  to  render  services  or  perform  an  act  personal  in  its 
nature,  nobody  but  the  agent  can  perform  that  act,  and  the 
party  with  whom  he  has  contracted  will  not  be  bound  to  per- 
form until  he  has  received  the  agent's  personal  srarice."  And 
within  this  principle  pu^ed  somewhat  far  it  has  been  held  that 
a  contract  by  an  agent  to  sell  personalty  apparent^  belongiog 
to  him  is  not  fulfilled  by  an  offer  on  the  part  of  the  principal  to 
transfer  the  personalty  in  question,  which  in  fact  beloi^ed  to 
him."  It  seems  pos«bIe,  however,  that  the  doctrine  of  imdis- 
closed  principal  may,  nevertheless,  be  applicable  to  such  a  con- 
tract.   If  the  agent  peiforms,  or  tenders  performance  "  of  the 


"See  if^ra,  {{296,  298.  The  doo- 
trinra  of  undiscIoBed  piincipEd  are  ap- 
plicable to  non-negotiaUe  jvoimawHy 
notes.  Garland  v.  It«ytiolda,  20  Me. 
46;  National  Ine.  Co.  o,  Allen,  116 
MasB.  398;  Everett  tr.  Drew,  129  Mtus. 
ISO. 

"  See  Navarre  Hotd  Co.  v.  American 
Appraisal  Co.,  142  N.  Y.  8.  89,  156 
App.  DiT.  795;  Mediem  on  Agency 
(2d  ed.),  1 2067. 

"Sydney  n.  Mugford  Printing  Ac. 
Co.,  214  Fed.  841;  Sullivan  v.  Sbailer, 
70  Conn.  733,  40  Atl.  1054;  Cowan  ■>. 
Curran,  216  01.  598,  75  N.  E.  322; 
Shielda  v.  Coyne,  148  la.  313, 127  N.  W. 
63,  29  L.  R.  A.  {N.  8.)  472;  Moore  v. 
Vulcanite  Portland  Cement  Co.,  121 
N.  Y.  App.  D.  667,  106  N.  Y.  S.  393; 
King  t>.  BattCTBon,  13  R.  I.  117. 

"  New  York  Brokerage  Co.  v.  Whar- 
ton, 143  la,  61,  119  N.  W.  969;  Win- 
chester V.  Howard,  97  Mass.  303,  93 
Am.  Dec.  93  (dictum).    But  see  eoiUra 


Hawkins  t>.  Windfaont,  87  Kan.  168, 
123  Pac.  761. 

■*R  is  said  by  Mecbem,  and  his 
statement  is  lepeaiad,  e.  g.,  in  Binning- 
ham  Matinee  Club  p.  McCarty,  162 
Ala.  571,  44  So.  642, 13  L.  R.  A.  (N.  S.) 
166,  and  in  Pancoast  e.  Dinsmore,  105 
Me.  471,  76  AU.  43,  134  Am.  St.  682, 
that  the  undiscloeed  principal  will 
only  be  able  to  sue  on  nioh  a  contract 
if  it  is  executed  on  the  part  (rf  the  agent; 
but  if  the  pofonnanoe  is  what  was 
contracted  for  it  is  obviously  immate- 
rial whether  the  contract  is  unilateral 
or  bilateral  when  made,  if  in  the  latter 
case  the  agent  subsequently  p^onns, 
ore  ven  tenders  the  correct  pofonn- 
anoe;  and  if  on  the  other  hand,  the 
performance  actually  rendered  is  not 
what  was  contracted  for,  e.  ;.,  if  the 
fact  that  prop^y  transferred  be- 
longed to  the  principal  i™*jaH  cf  to 
the  agent  as  supposed  makes  it  a 
diffncnt   performance,    a  tnnsaction 
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peTHonal  services  which  he  agreed  to  render,  the  principal 
should  be  able  to  recover  £rom  the  other  party  if  he  then  breaks 
the  contract.'^  Even  if  the  obligatiou  on  the  other  side  is  also 
for  personal  servicee  which  can  be  rendered  only  to  the  agent, 
the  principal  should  be  able  to  sue  if  such  services  are  not  ren- 
dered to  the  agent.  In  determining  whether  the  nature  of  the 
performance,  which  the  other  party  to  the  contract  undertakes, 
will  be  changed  if  performance  is  rendered  to  the  principal,  it 
is  not  material  that  the  other  party  engaged  to  do  something 
which  he  alone  could  do,  but  it  is  important  if  his  engagement 
would  be  changed  in  charact^  if  rraidered  to  any  one  other 
than  the  agent.  A  contract  with  the  agent  that  his  co-con- 
tractor should  paint  a  landscape  m^t  be  farced  by  the 
principal  thoi^  such  a  contract  is  personal  on  the  part  of  the 
painter;  but  a  contract  to  paint  a  portrait  of  t^e  agent  if  en- 
forced by  the  principal,  can  be  enforced  not  as  a  contract  to 
paint  his  own  portrait  but  as  a  contract  to  paint  the  agent's 
portrait.  It  is  sometimes  sfud  that  the  personal  liabihty  of  the 
agent  when  relied  upon  by  the  other  party  makes  the  contract 
so  personal  as  to  make  the  doctrine  of  undisclosed  principal 
inapplicable,*^  but  there  seems  some  misapprehension  here. 
If  the  apparent  principal  in  the  transaction  is  the  i^ent,  and 
the  contract  is  executory  on  his  part,  he  will  be  liable  whatever 
the  nature  of  the  conlxact  in  other  respects  may  be.  Another 
person's  liability  upon  an  executory  promise  can  never  be  sub- 
stituted without  the  promisee's  consult  for  that  which  was 
agreed  upon.'^  But  it  is  a  part  of  the  doctrine  of  imdisclosed 
principle  that  the  agent  always  remains  Uable,  and  the  other 
party  to  the  contract  secures  as  an  addition  or  an  altrauative 
the  responabihty  of  the  principal.  This  addition,  whether 
little  or  great,  can  certainty  do  no  harm."*  Therefore,  no  quaU- 

eatecuted    under    a   matcnBl   mistake  "  Mechem    on    Ageooy    (2d    ed.), 

abould  be  readnded.  i  2068;  Cowaa  c  Cuiran,  2ia>  HL  MS, 

"  See  cases  in  the  preoeding  note,  75  N.  E.  322;  rf.  D&vidson  v.  Hurty, 

afao  Frieiuud  ir.  Budd,  76  Fed.  710,  116  Minn.  280,  133  N.  W.  862,  39  L. 

22  C.  C.  A.  501;  E«lly  Asphalt  Bk»ck  R.  A.  (N.  S.)  324. 

Co.  e.  Bcvber  Aspbah  I^t.  Co.,  136  "See  «upra,  {80,  infra,  {411. 

N.  Y.  App.  D.  22,  120  N.  Y.  8.  163.  "  H&wldna  e.  Windhtmt,  87  KuB. 

But  see  Walton  n.  IDtma,  22  Cal.  Ah>.  176,  ITS,  123  Pae.  761. 
466,  134  Pae.  796. 
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fication  of  the  doctrine  of  undisclosed  principal  is  necessary. 
All  that  need  be  borne  in  mind  here  as  always,  is  that  the  party 
dealing  with  the  agent  cannot  be  compelled  to  give  or  receive 
anything  different  from  that  for  which  he  bargained.^'  And 
at  least  it  is  true,  that  if  there  is  any  qualification  to  the  doctrine 
of  undisclosed  principal  because  of  the  personal  nature  of  the 
contract,  the  qualification  must  be  confined  to  cases  where 
not  simply  the  name  of  the  principal,  but  the  agency  itself 
■  was  undisclosed.  If  the  party  dealing  with  the  agent  knows 
that  the  latter  is  dealing  on  behalf  of  a  principal,  it  must  be 
assumed  that  the  party  so  dealing,  is  willing  that  the  principal 
should  enforce  the  obligation. 


§  287.  Rights  and  liabilities  of  tiie  principal  where  fhe  agency 

is  disclosed  but  the  principal  not  named. 

Where,  in  making  an  informal  contract,  the  fact  of  agency 

was  disclosed  but  no  principal  was  named,  the  principal  is 

liable;  *^  even  though  the  plaintiff  when  making  the  contract 


"  iQ  Sbidda  v.  Coyne,  148  la.  313, 
127  N.  W.  63,  29  L.  R.  A.  472,  a  con- 
tract was  made  to  lend  tui  agent  money 
on  his  note  and  mortgage.  It  was  held 
that  the  principal  could  not  enforce  an 
obligation  to  lend  money  on  his  own 
not«  and  mortgage,  though  the  mort- 
gage oovefed  the  agreed  property. 
Here  it  will  be  observed  that  the  e:re- 
cution  of  a  epedfia  Instrument  was 
contemplated, — the  agent's  note — and 
the  party  dealing  with  the  agent  could 
Dot  be  required  to  accept  any  different 
note.  So  in  Birmingham  Matinee  Chib 
V.  McCarty,  152  Ala.  571,  44  So.  642, 
and  Pancoaat  v.  Dinsmore,  105  Me. 
471,  75  Atl.  43,  a  contract  by  an  agent 
to  give  a  warranty  deed  was  held  not 
fulfilled  by  the  tender  of  the  princi- 
pal's warranty  deed.  On  the  other 
hand,  a  contract  with  an  agent  to  pay 
for  property  sold  by  the  agent  may  be 
enforced  by  the  undisclosed  priacip^, 
since  the  obligation  of  the  agent  for  the 
correct  performance  of  his  contj-act 
would  not  be  lost  by  paying  the  price 


to  the  prindpfd.  Rioe,  etc,  Co.  ■>. 
International  Bank,  86  UL  App.  136; 
Hawkins  e.  Windborat,  87  Kans.  176, 
123  Pac.  761.  Such  oases  must  be  dia- 
tinguished  fnwn  offeis  to  contract  made 
to  an  agent  or  assignor  but  accepted  by 
a  prindpal  or  assignee.  Only  the  of- 
feree can  accept  an  oSa,  whatever  its 
character,  but  after  a  contract  has  once 
been  formed  a  different  fnoblem  is  pre- 
sented. See  injTO,  \  432.  See  further, 
illustrating  the  effect  upon  the  do»-' 
trine  of  undisclosed  prindpal  caused  by 
the  personal  nature  of  the  contract, 
Walton  D.  Davis,  22  Gal.  App.  456,  134 
Pac.  795;  National  Bank  u.  Dtefendorf, 
90  III.  396;  Cowan  v.  Curran,  216  lU. 
596,  76  N.  E.  322;  KeUy  v.  Thuey,  102 
Mo.  522,  16  S.  W.  62,  143  Mo.  422, 
45  3.  W.  300;  Bams  v.  Banow,  61 
N.  Y.  39;  Navarre  HoteJ  Co.  v.  Ahiot- 
can  Appraisal  Co.,  156  A.pp.  Div.  795, 
142  N.  Y.  S.  89;  King  0.  Battcoson, 
13  R.  I.  117,  43  Am.  Rep.  13. 

"  Higgins  V.  Senior,  8  M.  A  W.  834; 
Andemm  v.  Beard,  [1900]  2  Q.  B.  260; 
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charged  the  matter  on  his  books  to  the  agent  and  made  out  an 
invoice  in  the  agent's  name,*'  the  principal  can  also  sue.'* 
These  rights  and  Uabilities  are  not  affected  by  the  circumstance 
that  the  contract  is  written,  if  it  is  neither  under  seal  nor  a  ne- 
gotiable instrument.^* 


S  288.  What  is  sufficient  disclosure  of  the  principaL 

As  different  rules  of  law  are  applicable  when  the  agent  dis- 
closes his  principal  and  when  he  does  not,  the  question  of  what 
is  a  sufficient  disclosure  of  the  principal  is  an  important  one. 
It  is  said  that  the  duty  is  on  the  agent  to  make  the  diBclosure, 
not  upon  the  person  with  whom  he  is  dealing  to  discover  it.** 
Therefore,  it  is  not  sufficient  to  relieve  the  agent  from  personal 
liabiUty  ihat  the  person  with  whom  he  dealt  had  means  of 
knowing  that  the  agent  was  acting  as  such.*'  But,  on  the 
other  hand,  the  general  principles  govemii^  tiie  fonnation 
of  contracts  require  the  conclusion  that  if  the  i^ent  gave  such 
infonnation  that  a  reasonable  person  in  the  light  of  the  but- 

V.  Leonard,  39  Yt,  260.  94  Am.  Deo. 


Edwards  v.  GildemdBter,  61  Eana.  141, 
69  Pac.  256;  York  Coimty  Bank  v. 
Stein,  24  Md.  447;  Byington  v.  Simp- 
Bon,  134  Maae.  169,  45  Am.  Rep.  314; 
Chandler  v.  Coe,  54  N.  H.  561;  Smith 
p.  Felter,  63  N.  J.  L.  30,  42  AU.  1053; 
Dykera  v.  Townaena,  24  N.  Y.  57; 
Ludwig  0.  GilleeiHe,  105  N.  Y.  653,  11 
N.  E.  835. 

H  "ITioinsoii  0.  Davenport,  9  B.  ft  C. 
78.  Compare  Rodliff  o.  DaSinger,  141 
Hobs.  1,  4  N.  E.  805,  56  Am.  Rep.  439, 
stated  tupra,  }  285. 

»  Beckham  v.  Drake,  9  M.  A  W.  79, 
91;  McFadden  v.  Henderoon,  128  Ala. 
221,  29  So.  640;  Smith  v.  Felter,  63 
N.  J.  L.  30,  42  Atl.  1053;  NicoU  v. 
Burke,  78  N.  Y.  580;  Thayer  v.  Luce, 
22  Oh.  St.  62,  78;  National  Bank  v. 
Nolting,  94  Va.  263,  26  S.  E.  826; 
Deits  V.  Insurance  Co.,  31  W.  Va.  851, 
8  S.  E.  616. 

»  See  infra,  f  295. 

*  Holt  p.  Row,  54  N.  Y.  472,  475, 13 
Am.  Rep.  615;  De  Remer  v.  Brown,  165 
N.  Y.  410,  419,  69  N.  E.  129;  BaWwin 


"  Brent  v.  Miller,  81  Ala.  309,  8  So. 
219  (knowledge  that  the  agent  had 
dealt  for  a  certain  principal  in  otiker 
transactions,  held  not  to  excuse  the 
agent  from  liablhty);  Amans  v.  Camp- 
bell, 70  Minn.  493,  73  N.  W.  506,  68 
Am.  St.  Rep.  547  (the  fact  that  the 
ddendant  Campbell  contracted  in  the 
name  of  "Campbell  &  Company" 
hdd  not  sufficient  disclosure  that  he 
was  acting  as  agent  for  his  wife  who  did 
business  under  the  name  of  Compb^ 
&  Company,  but  not  to  the  general 
knowledge  of  the  conununity);  Har- 
mon V.  Parker,  193  Mich,  542,  160 
N.  W.  380;  Cobb  v.  Knapp.  71  N.  Y. 
348,  27  Am.  Rep.  51;  Curtis  v.  MiUer, 
73  W.  Va.  48,  80  S.  E.  774.  See  also 
Borriea  v.  Imperial  Ottoman  Bank, 
L.  R.  9  C.  P.  38;  Nedy  ».  Stat*,  60  Ark. 
66,  28  S.  W.  800,  46  Am.  St.  Rep.  148; 
Raymond  v.  Crown  &  Ea^  Mills,  2 
Mete.  319. 
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rounding  circumstances  would  have  understood  tiiat  the  agent 
was  acting  for  a  principal  indicated,  thou^  not  named,  the 
contract  is  with  the  principal  and  not  with  the  ^ent.**  And 
if  the  person  with  whom  the  agent  dealt  knew  in  fact  that  he 
was  acting  as  agent  for  a  specific  principal  though  the  agent 
did  not  himself  disclose  the  fact,  the  case  is  not  dealt  with  as 
one  of  undisclosed  principal  and  the  agent  is  not  personally 
bound  by  the  contract.* 


$  369.  Election  of  remedies  where  princ^wl  is  undisclosed. 

One  who  deals  with  the  agent  of  an  undisclosed  principal 
would  {H^sumably  desire,  on  discovering  the  existence  of 
the  principal,  to  assert  that  an  obligation  existed  in  his  favor 
against  both  the  principal  and  agent  either  jointly  or  severally, 
if  the  law  allowed  him  to  do  so.  If  this  were  permitted,  no 
assertion  of  right  against  either  principal  or  agent  would 
limit  the  right  to  make  a  claim  upon  the  other,  except  to 
the  extent  that  satisfaction  was  actually  received.  There 
seems  no  doubt,  however,  that  the  law  does  not  give  so  lai^ 
a  right  since  with  slight  contrary  authority  it  is  held  that  after 
discovery  of  the  principal  judgment  cannot  be  recovo^d  against 
both  agent  and  principal.^   Though  it  is  not  easy  to  reconcile 

"  In  Mexoer  v.  Laby,  139  Mich.  447, 
102  N.  W.  972,  an  auctioneer  selling  a 
hcH^  in  tite  oourae  of  bidding  re- 
quwted  the  owner  to  show  himaelf,  and 
a  man  in  the  crowd  stated  that  he  was 
the  owner  of  the  horse.  This  was  h^ 
a  sufficient  disclosure  of  the  auction- 
eer's priaoipal,  thou{^  the  name  of  the 
man  who  profeflsed  ownership  of  the 
horse  was  not  given  and  was  not  known 
to  the  plaintiff. 

In  Johnson  o.  Armstrong,  83  Ten. 
325,  18  S.  W.  594,  29  Am.  St.  Rep.  648, 
the  defendant  vaa  President  of  Fort 
Worth  University.  lie  requested  the 
plaintiffs  to  draw  plana  for  a  building, 
which  they  did.  The  plaintiffs  knew 
that  the  plana  were  for  a  school,  or 
college  building,  but  did  not  know  for 
what  institution.  The  court  held  that 
these  circumatancee  showed  that  the 


was  not  contraotiog  per- 
sonally, and  said  of  the  plaintiffs: 
"The  inquiry  that  it  was  their  duty  to 
make,  under  the  circumstanoes  of  this 
case,  would  have  devdoped  a  respon- 
sible principal,  and  it  is  difficult  to 
conclude  that  plaintiffs  did  not  hav« 
actual  knowledge  that  they  were  deal- 
ing with  a  corporation,  nowithstaiKl- 
ii^  the  fact  that  they  did  not  at  tin 
time  of  making  the  contract  inquire  for 
or  get  that  information  from  Johnson, 
the  agent." 

"Chase  V.  Debolt,  7  HI.  371;  War- 
ren V.  Dickson,  27  IlL  115;  Boston  ic 
Maine  EL  v.  Whitdua-,  1  Alien,  497. 

"See  iirfra,  note  38.  It  has,  how- 
ever, been  held  in  several  oases  that  an 
action  mi^t  be  brought  against  both 
principal  and  agent,  and  that  deotion, 
if  necessary,  need  not  be  made  until 
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all  the  decisions,  the  best  view  seems  to  be  that  the  legal  right 
is  against  the  agent  with  whom  the  contract  was  in  terms  made, 
but  that  the  la^  permits  in  substitution  for  the  right  t^ainst 
the  agent  a  coTTespondrng  right  against  the  principal.  Under 
this  view  affirmative  action  is  necessary  to  effect  the  sub- 
stitution of  the  new  right  for  the  old.  The  plaintiff,  therefore, 
must  manifest  within  a  reasonable  time  an  election  to  hold 
the  principal  or  the  right  to  charge  him  will  be  lost.*'  But  no 
dday  or  conduct  will  discharge  the  principal  until  the  plaintiff 
has  both  learned  that  the  agent  was  such,  and  also  has  dis- 
covered the  principal  for  whom  the  agent  was  acting.'^  After 
such  knowledge,  any  conduct  on  the  part  of  the  plaintiff  which 
indicates  an  intention  to  hold  the  agent  only,  will  be  a  dis- 
chai^  of  the  principal.  But  the  manifestation  of  an  intent 
to  hold  the  agent,  as  by  bringing  action  against  him,"  does 
not  necessarily  indicate  an  election  to  let  the  principal  go  free 
thoxif^  it  is  doubtless  evidence  of  such  an  election.  And  where 
an  action  against  an  agent  and  an  attachment  of  his  property 
were  prosecuted  after  full  knowledge  of  the  principal's  liability, 
it  was  held  in  the  absence  of  fraud  or  mistake,  an  irrevocable 
election.'*  Even  partial  payment  will  not  necessarily  be  con- 
clusive.'^   Taking  n^otiable  paper  of  one  party  or  the  other 


the  clooe  of  the  evideace.  WiUiama  d. 
CTDwyer  &  Ahem  Co.,  127  Ark.  530, 
192  S.  W.  899;  Gay  tr/Kelley,  109  Miim. 
101,  123  N.  W.  295;  Tew  v.  W<Jf«hii, 
77  N.  Y.  App.  Div.  454,  79  N.  Y.  8. 
286,  aSd.,  174  N.  Y.  272,  66  N.  E.  934. 

■<  Smethunt  i>.  Mitchell,  1  E.  A  E. 
622. 

"  Thomson  v.  Davenport,  9  B.  & 
C.  78;  CurtiB  e>.  WiUiamaoD,  L.  R.  10 
Q.  B.  67;  Merrill  v.  Kenyon,  48  Conn. 
314,  40  Am.  Rep.  174;  Raymond  v. 
Crovm,  etc.,  Milla,  2  Mete.  319;  E^tes 
V.  Aaron,  227  Maw.  96,  99,  110  N.  E. 
392.  See  alao  Steele-Smitfi  Grocery 
Co.  e.  Fotthast,  109  la.  413,  80  N.  W. 
£17;  Oay  o.  KeUev,  109  Minn.  101,  123 
N.  W.  296,  28  L.  R.  A.  (N.  8.)  742; 
Renund  «.  Townsend,  83  Hun,  353,  31 
N.  Y.  8.  9S5;  Geo^  r.  T^ns  Co.,  225 
N.  Y.  UO,  122  N.  £.  238. 


u  Curtis  p.  WilUamacnt,  L.  R.  10  Q.  B. 
57;  Ferry  s.  Moore,  18  lU.  App.  136; 
Steele-Smith  Co.  t>.  Potthaat,  109  I&. 
413,  80  N.  W.  517;  Jonee  ir,  Johnson, 
86  Ky.  530,  6  S.  W.  582;  HoETmui  v. 
Anderson,  112  Ey.  S93,  67  8.  W.  49; 
Baymond  e.  Crown,  etc.,  Milk,  2  Mete. 
319;  Estes  v.  Aaron,  227  Mass.  96, 
100, 116  N.  E.  392;  Cobb  o.  Knapp,  71 
N.  Y.  348,  27  Am.  Rep.  61;  Tew  p. 
Wolfaohn,  77  N.  Y.  App.  Div.  464,  79 
N.  Y.  8.  286,  Bffd.  174  N,  Y.  272,  66 
N.  E.  934;  Daggett  v.  Champlaiu  Mfg. 
Co.,  71  Vt.  370, 45  Atl.  765. 

"Barrel!  e.  Newby,  127  Fed.  666, 
62  C.  C.  A.  382.  See  also  Booth  ■>. 
Barron,  29  N.  Y.  App.  Div.  66,  51 
N.  Y.  8.  391;  Love  v.  St.  Joseph  SUm^ 
Yards  Co.  (Utah),  169  Fac.  961. 

••  Jones  V.  Johnson,  86  I^.  630,  6  8. 
W.  S82.    After  discovery  <rf  the  prin- 
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for  the  clium  is  not,  as  matter  of  law,  a  decisive  election.**  Nor 
is  merely  charging  the  goods  to  the  agent  or  demanding  pay- 
ment from  him  after  discovery  of  the  principat*^  The  question 
resolves  itself  into  one  of  fact.  Did  the  plaintiff  with  full  knowl- 
edge elect  to  rely  solely  upon  the  credit  of  either  the  agent 
or  the  principal?  If,  however,  judgment  is  taken  against 
either  with  knowledge  of  the  facts  no  claim  can  thereafter  be 
asserted  ag^nst  the  other  although  the  judgment  is  unsatis- 
fied.** And  a  settlement  of  the  claim  with  the  agent  and  release 
of  him  has  the  same  effect."  But  a  judgment  against  the 
agent  taken  before  disclosure  of  the  facts  of  the  agency  will 
not  bar  a  subsequent  action  against  the  principal." 


oipal  a  oUim  waa  laado  on  the  in- 
aolvent  estate  (rf  the  agent  and  a  amall 
dividend  paid.  The  court  neverthelesB 
allowed  a  subsequent  action  against 
Ibe  principal.  In  Hoffman  v.  Aitder' 
aoD,  112  Ky.  893,  67  S.  W.  49,  the 
facts  were  the  same  except  that  the 
claim  woe  preaeiit«d  against  the  prin- 
dpal'H  estate  and  a  aubeequont  action 
was  allowed  against  Ok  agent. 

"  See  Atlas  Steamship  Co.  c.  Colom- 
bian Land  Co.,  102  Fed.  358,  42  C.  C. 
A.  398.  But  in  Ames  Packing  Co.  e. 
Tucker,  8  Mo.  App.  95,  tJie  court  held 
that  though  taking  negotiable  paper  in 
Missouri  is  presumably  conditional 
only,  it  was,  nevertheleos,  a  conclusive 
eleotion  to  take  the  individual  note  of 
the  agent  without  taking  at  the  timtf 
of  the  transaction  any  st«ps  showing 
an  intent  to  hold  the  principal. 

"  Dyer  v.  Swift,  154  Man.  159,  28 
N.  E.  8. 

"  Priestly  V.  Pemie,  3  H.  A  C.  977; 
Morel  v.  Westmorland,  I1904I  A.  C.  11; 
Cross  E..  Matthews.  91  L.  T.  (N.  S.) 
600;  BarreU  p.  Newby,  127  Fed.  056, 
62  C.  C.  A.  382;  Eufaula  Grocery  Co. 
u.  Missouri  Nat.  Bonk,  118  Ala.  408, 
24  So.  389;  Jones  i>.  JEtaa  Insurance 
Co.,  14  Conn.  501;  Mussenden  v. 
Raiflie,  131  HI.  App.  456;  Jones  v. 
Johnson,  86  Ky.  530,  6  S.  E.  582; 
E.  J.  Codd  Co.  p.  Parkw,  97  Md,  319, 


66  Atl.  623;  Kingsley  c.  Davis,  104 
Mass.  178;  Weil  v.  Raymond,  142 
Moss.  206,  7  N.  E.  860;  Murphy  v. 
Hutchinson,  93  Miss.  ft43,  48  So.  178, 
21  L.  R.  A.  (N.  S.)  785;  Stw'ons  b. 
Block,  40  Mo.  App.  569;  Lean  v. 
Cella  (Mo.  App.),  186  3.  W.  1150; 
Tuthill  D.  Wilson,  90  N.  Y.  423;  G«orgi 
tr.  Taos  Co.,  226  N.  Y.  410,  122  N.  E. 
238;  Lago  v.  Wdnstein,  35  N.  Y.  Misc. 
298,  71  N.  Y.  8.  744;  RounsaviUe  v. 
North  Carolina  Home  Ins.  Co.,  I3S 
N.  C.  191,  50  S.  E.  610;  Fittdni^ 
Plate  Glass  Co.  v.  Boquemcse  fTez. 
Civ.  Am>.),  88  S.  W.  449.  See,  how- 
ever, the  contrary  decision  of  Bcgnmer 
e.  Bonsall,  79  Fa.  208;  also  MoLmu  e. 
Sexton,  44  N.  Y.  App.  Div.  520,  60 
N.  Y.  S.  871. 
"Orvis  0.  Wdls,  73  Fed.  110,  19 

C.  C.  A.  382;  Booth  t>.  Barmi,  29  N.  Y. 
App.  D.  66,  51  N.  Y.  S.  391;  Love  o. 
St.  Joeeph'i  Stock  Yards  Co.  (Utah), 
169  Pac.  9S1. 

•Auto  ftrts  Co.  V.  Roberts,  194 
Bl.  Ai^.  417;  Lindquist  v.  Dickson,  98 
Minn.  389,  107  N.  W.  958,  6  L.  B.  A. 
(N.  S.)  729;  Greenbu^  v.  Palmiai, 
71  N.  J.  L.  83,  58  Atl.  297;  Geoigi  v. 
Texas  Co.,  225  N.  Y.  410,  122  N.  E. 
238;  Brown  v.  Raman,  48  N.  Y.  App. 

D.  296,  62  N.  Y.  8.  663.  It  is  some- 
what difficult  to  see  why  the  daim 
is  not  merged  in  the  judgment.     In 
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i  290.  Undisclosed  principal,  rather  tiian  his  agent  is  entitled 
to  enforce  the  contract 

la  enforcing  the  contract  against  a  third  person,  the  prin- 
cipal's right  is  superior  to  the  agent's  and  the  assertion  of  a 
right  by  the  principal  to  enforce  the  contract  abates  the  agent's 
right." 

§  391.  Defences  to  actioiu  hy  an  undisclosed  principal. 

As  the  doctrine  by  which  an  undisclosed  principal  is  given 
rights  and  subjected  to  liabilities  imder  a  contract  made  pro- 
fessedly with  another  is  aomewhat  artificial,  and  is  adopted 
for  the  promotion  of  justice,  courts  will  so  limit  the  doctrine 
as  to  advance  the  ends  of  justice;  and,  therefore,  will  allow 
defences  tO'  actions  by  and  against  the  principal  when  the  sit- 
uation is  such  as  to  make  it  equitable.  Thus  in  an  action  by 
the  principal  gainst  the  person  with  whom  the  agent  con- 
tracted, the  defendant  is  entitled  to  take  advantage  of  any 
settlement  made  with  the  agent  while  still  beheving  him  to  be 
a  principal;  *'  or  to  set  off  against  the  undisclosed  principal 
a  debt  due  from  the  agent  on  another  account,*'  unless  the 
debt  was  created  after  the  agency  was  disclosed.*^  But  if 
the  defendant  knew  that  the  agent  was  acting  as  such,  though 
his  principal  was  not  named,  a  set-off  of  claims  against  the 
agent  cannot  be  made  against  the  principal.'*^ 

"The  buyer  must  be  cautious,  and  not  act  regardless  of  the 

all   other    cases    where    the    plaintiff  Deo.    727;    Himtington   v.    Knox,    7 

ia  allowed  to  charge  the  principal,  he  Cueh.  371;  Norcross  v.  Pease,  S  Allen, 

thereby  loeee   bis  ri^t   against    the  331. 

agent.   But  though  a  defence  niay  arise  "Doucette  ei.  Baldwin,   194  Maaa, 

to    a    judgment    actually    recovered  131,  135,  80  N.  E.  444. 

against  the  agent,  the  judgment  itarif  "  Rabone  v.  WilUams,  7  T.  E.  360 

cannot  be  cancelled  by  a  suit  against  (note  a);  George  v.  Clagett,  7T.  R.  359; 

the  pnndpBl  or  a  judgment  in  that  Borriee  v.    Imperial  Ottoman    Bank, 

«iit.    The  court  ia  in  reality  allowing  L.  R.  9  C.  P.  38;  Montagu  e.  For- 

at  law  what  might  more  lopcally  be  wood,  [1893]  2  Q.  B.  350;  Beatty  v. 

achieved  by  a  resciasicm  in  equity  of  the  Heath  (Mo.  App),   183  S.  W.  1102; 

fiist  recovNy.    (y.  otbn  cases  of  eleo-  Hudgins  Produce  Co.  p.  BeggB  (Tex. 

tion,  in/ra,  H  683, 684,  736, 1304, 1374,  Qv.  J^p.),  185  8.  W.  339.    See  lime 

1407, 1464,  1524, 1594.  Bock    Bank    if.    mimpton,    17    Pick. 

"Sadkr  v.  Leigh,  4  Campb.   19C;  159. 

Warder  e>.    White,    H   HI.   App.   60;  "Norcroaa  e.  Pease,  5  AOw,  331. 

Pitts  t>.  Mower,  18  Me.  361,  36  Am.  "Hornby  ».  lAoy,  «  M.  &  S.  166. 
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ri^ts  of  the  principal,  thoi^  imdisclosed,  if  he  has  any  reason- 
able grounds  to  believe  that  the  party  with  whom  he  deals  is 
but  an  agent.  Hence,  if  the  character  of  the  seller  is  equivocal, 
if  he  is  known  to  be  in  the  habit  of  selling  sometimes  as  prin- 
cipal and  sometimes  as  agent,  a  purchaser  who  buys  with  a 
view  of  covering  his  own  debts  and  availing  himself  of  a  set-off 
is  bound  to  inquire  in  what  character  he  acts  in  the  particular 
transaction;  and  if  ihe  buyer  chooses  to  make  no  inqiiiry,  and 
it  should  turn  out  that  he  has  bought  of  an  undisclosed  prin- 
cipal, he  will  be  denied  ihe  benefit  of  his  set-off.""  Even 
though  the  claims  agunst  the  agent  which  the  defendant  seeks 
to  set  off  against  Uie  principal  were  acquired  after  the  trans- 
action with  the  agent,  and  indeed  after  the  agent  ceased  to 
represent  the  principal,  the  claims  may,  nevertheless,  be  set  off 
against  the  principal  if,  when  they  were  acquired,  the  existence 
of  the  principal  was  still  undisclosed.*'  Further,  if  agents 
make  a  single  sale  of  goods  belonging  in  part  to  themselves 
and  in  part  to  a  principal  whose  existence  is  not  disclosed,  ^ce 
the  contract  is  indivisible,  the  principal  cannot  sue  for  the  pro- 
portion of  the  price  payable  on  the  goods  which  belong  to  him.* 
The  same  principles  are  applicable  to  any  other  defences.  If 
good  against  the  agent,  they  are  good  against  the  principal.^ 
But  defences  acquired  liirough  dealing  with  the  agent  after 
notice  from  tiie  principal  of  his  rights  camiot  be  used  by  the 
other  party."*  Nor  can  he  use  against  the  principal  any  defence 
against  the  agent  where  he  has  such  knowledge  in  r^^d  to 
the  ^ency  as  to  make  it  a  fraud  for  him  to  assert  the  defence.'^ 

"Miller  p.  Lea,  36  Md.  300,  400,  6  Shepherd,  fiS  G&.  305;  Baltimore  Tar 

Am.    Rep.   417.     See  also  Cooke  c.  Co.  v.  Metcher,  61  Md.  288;  lUsley  i>. 

Eahelby,  12  A.  C.  271;  Bazto-  v.  Sber-  Merriam,  7  Cusb.  242,  64  Am.  Dec. 

man,  73  Mimt.  434,  76  N.  W.  211,  721;  Houghton  ■>.  J.  W.  Hundley  Co. 

72  Am.  St.  Rep.  631.  (Okl.),  157  Pao.  11^. 

"  Stebbioa  r.  Wallus',  40  Mioh.  6,  •»  NoraroaB     ir.     Feaae,     5    Mea, 

S  N.  W.  621.  331. 

•Roosevdt  V.  Doherty,  129  Mtus.  "  Mildred  v.  Maspong,  8  A.  C.  874; 

301,  37  Am.  Rep.  360.  Child^  d.  Bowen,  68  Ala.  221;  Mil- 

"Semenia  tr.  Brinsl^,    18   C.    B.  la  o.  Lea,  35  Md.  390,  0  Am.  R^.  417; 

(N.  S.)  407;  Mildred  n.  Mupona,  8  A.  MoLachlin  v.  Brett,  106  N.  Y.  391,  12 

C.  874;  Lase  t>.  Letter,  237  Fed.  149,  N.   E.    17;    fYame  ■>.  William  Pom 

160  C.  C.  A.  296;  Amann  t>.  Low-  Coal  Co.,  97  Pa.  309. 
eO,  06  CaL  306,  fi  Pac  363;  P«d  p. 
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§  292.  Defences  to  actions  against  an  undisclosed  principal. 

There  is  confiiderable  confusion  of  autiiority  in  regard  to  the 
question  whether  settlement  by  the  principal  with  his  agent 
before  the  person  with  whom  the  agent  dealt  makes  a  claim 
upon  the  principal  is  a  defence  to  the  latter.  The  decision  of 
the  controversy  depends  upon  whether  the  liability  of  an  un- 
disclosed principal  is  to  be  regarded  as  an  absolute  ri^t  of  caxe 
who  deals  with  the  agent  although  confessedly  the  credit  of 
the  agent  has  been  exclusively  rehed  upon,  or  whether,  on  the 
oUier  hand,  a  person  who  thus  deals  with  an  agent  is  to  be 
^ven  only  such  limited  right  against  the  undisclosed  principal 
as  is  consistent  wiUi  equity.  If  the  first  of  these  theories  is 
sound,  the  person  dealing  with  the  agent  cannot  be  deprived 
of  his  right  against  the  principal  unless  in  some  way  he  has 
subjected  himself  to  an  estoppel  by  misleading  the  principal. 
If,  however,  the  second  theory  is  soimd,  the  mere  fact  that 
the  principal  has  innocently  put  himself  in  a  situation  where 
hardship  will  be  caused  by  holding  him  liable  on  the  agent's 
contract  should  be  a  defence.  The  English  court  has  wavered 
somewhat  uncertainly  between  these  two  views.  The  earliest 
decision  on  the  subject "  adopted  the  second  theory  and  held 
that  recovery  from  the  principal  was  "subject,  however,  to 
this  qualification,  that  the  state  of  the  accoxmt  between  the 
principal  and  the  agent  is  not  altered  to  the  prejudice  of  the 
principal."  This  rule  is  supported  perhaps  by  the  weight  of 
authority  in  the  United  States, ''  but  has  now  been  much  mod- 
ified in  England,  the  first  of  the  two  theories  suggested  above 
having  been  adopted  by  a  later  decision  in  the  middle  of  the 
last  century,  and  the  principal  held  liable  unless  the  plaintiff 
in  some  vfs^  had  misled  the  principal.'* 

"Tbomawe.  DsTOiport,  0B.&C.  Qteever    v.    Smith,    15    Johns.    276; 

78.  Fisli  B.  Wood,  4  E.  D.  Smith,  327; 

"  fVadlqy  c  Hyhad,  37  Fed.  49,  Iding  v.  Butler,  37  Hun,  144;  Knapp 

2  L.  R.  A.  749;  ClealaDd  v.  Walker,  11  v.  Simon,  96  N.  Y.  284;  Rowan  v. 

Ala.  1058,  46  Am.  Deo.  238;  Ketahua  Buttman,    1    Daly,   412;    Muldon   e. 

V.  Vvdetl,  42  G«.  634;  Pric»-Evaiis  Whitlock,  lCow.2go,  13  Am.Dec.S33; 

Foundry  Co.  v.  Southern  Bell  T.  ft  T.  Rathbone  v.  Tucker,  15  Woid.  498; 


,  19  Ga.  App.  264,  91  S.  £.  283; 
lltomas  IT.  Atkinson,  38  Ind.  248; 
~  Patch,       *    -- 


.  Raudifun,  21  N.  Y.  Misc. 
494,  47  N.  Y.  8.  639. 
"Hesld  V.  Katworthy,   10  £zoh. 
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It  is  still  Uie  law  of  England  that  if  the  plaintiff  was  aware 
when  the  contract  was  made  that  the  agent  was  actii^  fen- 
some  principal,  though  mmamed,  a  settlement  by  the  prin- 
cipal with  his  agent  will  not  preclude  a  suit  a^inst  the  prin- 
cipal by  the  third  party;  ^*  but  if  the  settlement  by  the  un- 
disclosed principal  was  made  when  the  third  party  was  still 
unaware  that  the  agent  was  not  himself  the  principal,  it  has 
been  held  that  the  plaintiff  eannot  hold  the  principal.'^  The 
later  English  cases  find  support  in  a  few  decisions  in  the 
United  States."  Iliere  seems  little  ground  for  the  fine  dis- 
tinctions taken  by  the  later  English  cases.  It  would  be  better 
to  adopt  squarely  either  the  rule  that  the  undisclosed  principal 
is  liable  in  every  case  unless  the  plaintiff  has  discharged  him 
by  electing  so  to  do,  or  by  misleading  him  to  his  injury;  or, 
on  the  other  hand,  to  hold  that  the  principal  is  not  liable  when- 
ever his  action  honestly  taken  makes  it  tmdue  hardship  to  hold 
him.    The  latter  view  seems  more  conformable  to  justice. 

§  293.  Defences  to  actions  by  tiie  agent  of  an  undisclosed 
principaL 

If  the  agent  sues  the  person  with  whom  he  dealt  it  is  a  defence 
that  settlement  has  been  made  with  the  principal  though  he 
was  wholly  xmdisclosed  at  the  time  of  the  contract."  Whether 
a  claim  that  could  be  used  as  set-off  against  the  principal  may 
also  be  \ised  as  set-off  f^ainst  the  agent,  depends  upon  the 
character  of  the  local  statute  governing  set-off,  and  upon 
whether  equitable  principles  are  applied.  Under  the  early 
English  Statute  such  a  set-off  could  not  be  used; "  but  at  the 

739.    See  also  Macfarlane  v.  Gianna-  Co.,  30  Md.  39;  Schepflin  f .  Deeear,  20 

oopulo,  3  H.  A  N.  860;  Smethurst  v.  Mo.  App.  569;  Laiiig  c.  Sutler,  37  Hun, 

MiteheU,  1  E.  &  E.  «22,  144.     See  also  dicta  to  this  effect  ia 

"  Irvine  v.  Wataon,  5  Q.  B.  D.  414.  Guest  f.  BuriinBton  Opera  House  Co., 

See    also    Davison    v.    Donaldson,    9  74  la.  4S7,  33  N.  W.  158;  Simntons 

Q.  B.  D.  ^3.  Haidware  Co.  v.  Todd,  79  Mi».  163, 

■■Armstrong   t>.    Stokes,    L.    R.    7  29  So.  851. 

Q.  B.  S98.  ■■Atkinsonc.  Cot^worth,  3B.  &C. 

"  Bush  v.  Devine,  5  Harr.  376;  Bal-  647. 

ieter  v.   Hatnilton,  3  La.  Ann.  401;  »bberg  e.  Bowden,  8  Ezch.  852. 

Hyde  i>.  Wolf,  4  La.  234,  23  Am.  Dec.  See  also  Aleop  v.  Cainee,  10  Johns. 

484;  York  County  Bank  f.  Stein,  24  396. 
Md.  447;  Brown  v.  Bankers',  etc.,  Td. 
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present  day  a  contraFy  result  would  probably  be  reached  in 
moet  jurisdictions."" 

§  204.  Defences  to  actions  against  the  agent  of  an  undis- 
closed prindpaL 

If  instead  of  suing  the  principal  the  person  with  Whom  the 
^ent  dealt  sues  the  agent  the  latter  cannot  chum  a  8et-(^ 
which  would  have  been  good  ia  a  suit  against  the  principal, 
even  though  the  principal's  existence  is  discovered  before  the 
time  when  performance  of  the  contract  was  due.*' 

§  296.  biformal  written  contracts. 

The  principles  which  have  heretofore  been  referred  to,  are 
apphcable  not  only  to  oral  contracts  but  also  in  the  main  to 
unsealed  written  contracts.  S(nne  important  consequences, 
however,  flow  from  the  contract  being  written  rather  than 
oral.  There  ia  less  necessity  for  resorting  to  presumption,  and 
extrinsic  circumstances  are  less  likely  to  be  important  where 
the  contract  is  in  writing  than  where  it  is  oral.  Moreover, 
the  promises  in  writing  camiot  be  contradicted,  and  the  con- 
struction of  them  is  for  the  court.*^  Therefore  an  agent  who 
Eogns  personally  an  unsealed  written  contract,  may  sue  or  be 
sued  upon  it  as  a  party  to  the  contract  thoi^  his  principal 
is  orally  disclosed,"  but  if  the  contract  is  neither  imder  seal 
nor  a  n^otiable  instrument,  the  principal  also  may  sue  or  be 
sued  upon  it  whether  he  is  orally  disclosed,**  or  undisclosed.** 

•>  BHsB  i>.  Sswth,  103  Cal.  43,  36  Rep.  895.  In  Camp  v.  Bu-ber,  S7  Vt. 
Pac.  1029.  235,  88  Atl.  812,  the  agent  was  aUowed 

"  Forney  o.  Shiiq>,  4  Jones  L.  S27.      to  sue  on  such  a  contract,  but  the 

"Ersns  p.  Evaos,  3  A,  A  E.  132;      court  itiled  on  the  fact  that  the  agent 
De  Raaec  v.  Brown,  166  N.  Y.  410,       was  beneficially  interested. 
417,  Sfl  N.  E.  129.  "  Batonan  i>.  PhillipB,  IS  East,  272; 

••Jones  tr.  littledale,  6  A.  &  E.  486;  Drake  v.  Beckham,  II  M.  &  W.  316; 
HigginB  V.  Saaca,  8  M.  A  W.  834;  Calder  v.  DobeU,  L.  R.  6  C.  P.  486; 
Cftlder  E>.  DobeU,  L.  R  6  C.  P.  486;  Boren  b.  Schweitser,  (Ind.  App.)  117 
Bnuodt  V.  Mama,  [1917]  2  K.  B.  784;  N.  E.  826;  Byington  v.  Simpson,  134 
Han  ■>.  Crandall,  20  Cal.  S67,  89  Am.  Man.  169,  4«  Am.  Bep.  314;  NiooU  v. 
Dec.  64;  Johnson  v.  Snutb,  21  Conn.  Buike,  78  N.  Y.  580;  Choate  v.  Stander 
627;  Chandlo'  v.  Coe,  64  N.  H.  561;  (Okl.),  IBO  Pac.  737;  Alvord  v.  Bah- 
BajiA  Safefy  niter  Co.  v.  Lautkin,  fifdd,860reg.  49, 160Pac.64g;Smithv. 
167  N.  Y.  a  376;  Cream  City  Glan  Campbell,  85  Oieg.  420,  166  Pac.  546. 
Co.  t>.  FriedLuider,  84  Wis.  53,  64  But  see  Chandler  v.  Coe,  64  N.  H.  561. 
N.  W.  28,  21  L.  R.  A.  135,  36  Am.  St.  »  Boren  v.  Schwdtier  llud.  App.), 
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It  is  said  that  this  does  not  violate  the  parol  evidence  rule, 
since  the  party  apparently  liable  on  the  face  of  the  writing  is 
never  excused,  but  it  is  merely  shown  that  his  signature  by 
virtue  of  the  law  of  agency  also  binds  another."  Even  though 
the  contract  is  within  the  Statute  of  Frauds,  a  signature  of  the 
agent  without  indication  either  in  the  body  of  the  instrument 
or  in  the  signature  for  whom  he  is  acting  is  suflBcient  to  bind 
the  principal,"  or  to  entitle  him  to  sue."  But  the  ^ent  also 
is  liable  though  the  other  party  knew  he  was  actii^;  merely  as 
agent  and  knew  his  principal."  Evidence  of  the  surrounding 
circumstances  is  always  admissible  to  aid  in  the  construction  of 
a  writing,  and  in  case  of  ambiguity  it  may  be  necessary  to 
resort  to  the  inferences  and  presxmiptions  which  are  appro- 
priate to  oral  contracts.  Wherever  it  becomes  essential  to 
determine  whether  the  agent  or  the  principal  is  the  party 
named  as  the  contracting  party  in  an  informal  written  contract, 
there  seems  no  reason  for  invoking  any  different  principles  of 
construction  from  those  which  are  hereafter  stated  as  appli- 
cable to  covenants  and  to  negotiable  instrumraite."' 


117  N.  E.  626;  Buntiiigtoii  v.  Knox,  7 
Cuah.  371;  Borcherliiig  v.  Kati,  37 
N.  J.  Eq.  ISO;  Shennera  e.  Adams 
(Okl.),  148  Pao.  1023;  Hubbot  v. 
Borden,  6  Whart.  79;  Edwards  t>. 
Golding,  20  Vt.  30. 

"Higgine  o.  Swiot,  8  M.  ft  W.  834; 
Thayer  ■>.  Luoe,  ^  Oh.  St.  62,  78. 

f  TniemBD  v.  Loder,  11  Ad.  &.  El. 
S89,  S94  (sale  ot  goods);  Leraed  t>. 
JohDs,  9  AUeo,  419  (sale  of  goods); 
Haubelt  p.  Rea  A  P^e  Co.,  77  Mo. 
A|^.  672  (sale  of  Boods);  Conway  p. 
Sweeney,  24  W.  Va.  643  (sale  of  land). 
And  if  the  body  of  the  instrument 
names  the  principal,  a  fortiori  he  is 
liable,  tliough  the  signature  of  the 
agent  does  not  indicate  his  agency. 
Wiener  v.  Whipple,  53  Wis.  2%,  10 
N.  W.  433,  40  Am.  Rep.  775  (sale  of 
goods}. 

••  HuntiDgton  v.  Knox,  7  Cush.  371 
(sale  <^  goods);  Stowell  i>.  Eldred,  39 
Wis.  614  (sale  of  judgment);  Hunter 
0.  Oiddings,  97  Mass.  41,  93  Am.  Dec. 


64  (sale  of  goods);  likewise  where  the 
body  of  the  instniment  names  the 
principal  but  the  signature  is  the 
agent's  name  without  addition.  Pbil- 
lipe  c  ONmeUus  (Miss.),  28  So.  871 
(land). 

"Higgins  t>.  Senior,  8  M.  ft  W.  834 
(goods);  Sanbom  v.  flagler,  9  AUen, 
474.  See  also  Meyer  v.  Bedmond,  206 
N.  Y.  478,  98  N.  E.  906,  41  L.  R.  A. 
(N.  S.)  675;  affirming  a.  o.  141  N.  Y. 
App.  Div.  123,  125  N.  Y.  8.  1052. 
And  see  «upra,  $  29. 

n>  See  Lut*  v.  Van  Heynigen  Broker- 
age Co.  (Ala.),  75  So.  284;  Taylor  c. 
Danielsonville  Cotton  Co.,  82  Conn. 
220,  Ti  Atl.  1080;  Grady  v.  Pruitt,  lit 
Ky.  100,  63  S.  W.  283;  Maine  Bad 
Granite  Co.  c  York,  89  Me.  64,  35 
Atl.  1014;  Copeland  v.  Hewett,  96 
Me.  525,  53  Atl.  36;  Rogers,  etc.,  Co. 
V.  Union,  eto.,  Co.,  134  Mass.  31; 
Deering  v.  Thorn,  29  Minn.  120,  12 
N.  W.  350;  Towers  p.  Stevens  Cattle 
Co.,  83  Minn.  343,  86  N.  W.  88;  New- 
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§  296.  Sealed  contracts. 

In  view  of  the  right  of  action  by  or  against  the  principal 
which  exists  even  though  the  agent  is  named  as  the  contracting 
party  in  the  writing,  it  is  only  where  the  agent  seeks  to  main- 
tain a  personal  suit,  or  where  it  is  sotight  to  hold  him  personal^ 
liable  tdiat  it  is  likely  to  be  important  to  determine  which  is 
the  actual  party  to  a  mmple  contract.  If  the  contract  is  under 
seal  the  importance  is  greater. 

By  the  rule  of  the  Common  Law  none  but  parties  to  sealed 
instruments  could  have  rights  or  be  subject  to  liabilities  there- 
under. This  rule  obviously  involves  the  consequences  that  a 
principal  who  is  not,  on  a  proper  construction  of  a  sealed 
instrumoit,  named  it  in  as  a  party,  is  not  liable  upon  it,  nor 
can  he  maintain  an  action  on  it." 

Not  only  must  the  principal  be  named  in  the  document,  but 
to  become  liable,  it  is  essential  both  that  he  should  be  ex- 
pressed as  the  covoiantor  and  also  that  the  instrument  should 
be  sealed  with  his  seal.^^  In  many  instances  the  executicm  d  an 
instrument  indicates  t^t  the  signer  is  also  the  covenantor,  aa 


Und  Hotel  Co.  d.  Lowe  Furniture  Co., 
73  Mo.  App.  136;  Baenight  v.  Southan, 
etc.,  Co.,  t4S  M.  C.  350,  62  S.  E.  420; 
Riter  v.  Sim  Foundry  Co.,  10  Utah, 
140,  37  Pm.  267;  Qav&ua  u.  Plummer, 
S3  Wash.  14,  101  Fae.  370. 

"Piokenng's  Claim,  L.  R.  6  Ch. 
525;  WbitEtey  o.  Wymau,  101  U.  8. 
392,  396,  26  L.  Ed.  1050;  Badger 
Silver  Afining  Co.  t>.  Dnke,  8S  Fed. 
48,  58  tJ.  8.  App.  129,  31  C.  C.  A.  378; 
GibaoD  V.  Yicbot  Talking  Mach.  Co., 
332  FM.  226;  Hall  d.  CockreU,  23  Ala. 
SOT;  Walah  v.  Murphy,  167  111.  228, 
47  N.  E.  354;  Huntington  o.  Knox,  7 
Guih.  371,  374;  New  England  Co.  v. 
Bodiport  Co.,  149  Man.  381,  21  N.  E. 
947;  CongreH  Construotion  Co.  o. 
Worcesto-  Brewing  Co.,  182  Mewb. 
366,  65  N.  E.  792;  Ferris  v.  Snow,  124 
Midi.  559,  S3  N.  W.  374,  130  Mich. 
264,  90  N.  W.  850;  Eepa  v.  Miller,  131 
Mich.  334,  91  N.  W.  613;  Mohoncy  o. 
McLean,  26  Minn.  415,  4  N.  W.  784; 
f.  Kati,  37  N.  J.  Eq.  ISO; 


Taft  D.  Brewetcr,  0  Johns.  334,  6  Am. 
Dec.  280;  Briggi  v.  Partridge,  64  N.  T. 
357,  21  Am.  Rep.  617;  TuthiH  v.  WH- 
BOn.  90  N.  Y.  423;  Elliott  v.  Brady,  192 
N.  Y.  221,  86  N.  E.  66,  18  L.  R.  A. 
(N.  8.)  600,  127  Am.  St.  898;  Weber  v. 
Columbia  Amuaonait  Co.,  160  N.  Y. 
App.  D.  835, 146  N.  Y.  8. 63;  Bryw>D  ». 
Luoaa,  84  N.  C,  68%  37  Am.  Rep.  634; 
Quigley  o.  DeHaao,  82  Pa.  St.  287; 
8t«ele  p.  McEHroy,  1  Soeed,  341.  Cf. 
Moore  tt.  Gronby  Mining,  etc.,  Co.,  80 
Mo.  86;  O'Brien  e>.  Qeotent,  160  N.  Y. 
8. 975;  Whitehead  c.  Reddiok,  12  Ired. 
L.  95;  KempnOT  v.  Dillard,  100  T^z. 
505,  101  S.  W.  437,  123  Am.  St.  822; 
Stowdl  V.  Eldnd,  39  Wis,  614. 

"Moore,  pi.  191,  p.  70.  Philadel- 
phia, etc.,  R.  Co.  V.  Howard,  13  How. 
307,  337.  14  L.  Ed.  157;  Whitney  o. 
Wyman,  101  U.  8.  392,  395,  26  L.  Ed. 
1050;  Northweat^n  Distilling  Co.  v. 
Brant,  68  lU.  65S,  18  Am.  Rep. 
631;  Townaend  e.  Craning,  23  WomL 
436. 
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if  the  mstrument  reads  "I  covenant,"  and  is  ugned,  "A.  B." 
But  the  covenantor  may  be  separately  named  in  the  body  of 
the  instrument.  The  proper  way  in  which  a  sealed  contract 
should  be  made  on  behalf  of  a  principal  is  by  stating  the  cove- 
nant as  tile  principal's  and  the  execution  of  the  deed  as  his.  But 
though  it  is  dedrable  for  the  agent  to  indicate  that  the  prin- 
cipal's name  has  been  agned  bj^the  agent,  and  not  by  the 
principal  personally,  it  is  l^ally  a  sufficient  execution  to  bind 
the  principal  if  the  agent,  without  disclosing  in  the  body  of 
the  instrument  or  in  the  signature  fhat  the  principal  was  not 
acting  personally  signs  the  name  of  ihe  principal.^'  It  is  also 
immaterial  by  what  words  tiie  instrument  indicates  that  the 
execution  is  the  act  of  the  principal — not  of  tiie  agent.  A  con- 
tract signed  "M.  W."  for  "J.  B."  is  the  contract  of  J.  B.  as 
much  as  if  signed  J.  B.  by  M.  W;  '*  but  it  is  insufficient  to  es- 
tablish a  covenant  as  the  principal's  where  the  covenant  is 
stated  to  be  that  of  "A.  B.  Agent,"  and  this  has  been  so  held 
even  thoiigh  the  instrument  describes  the  authority  enablii^ 
the  ^ent  to  execute  the  instrument.  It  ia  the  personal  cove- 
nant of  the  agcnt.^'    The  addition  of  the  word  "Agent"  even 


"  Willra  V.  Back,  2  East,  142;  Fbi- 
ayth  B.  Day,  41  Me.  382;  Berkey  v. 
Judd,  22  Minn.  287;  Derinney  v.  R«y- 
ndds,  1  W.  A  8.  328.  Tlie  Btatement 
ia  Wood  V.  Goodridge,  6  Ciudi.  117, 
62  Am.  Dec.  771,  that  it  ahould  appear 
on  the  face  of  the  inatrument  that  it 
vas  executed  by  an  agent  and  by  vir- 
tue of  authority  delegated  to  him,  can- 
not be  BUpported. 

"  ^ilks  f.  Back,  2  East,  142;  Sun 
IMnting  &  Publishing  Assoc.  t>.  Moore, 
183  n.  S.  642,  648,  22  S.  Ct.  Rep.  240, 
46  L.  Ed.  366,  aS-g,  101  Fed.  591,  41 
C.  C.  A.  506;  Northwestern  Distilling 
Co.  p.  Brant,  69  tU.  658,  660,  18  Am. 
Rtp.  031;  BradBbeet  o.  Baku-,  14  B.  I. 
S46;  Muflsey  «.  Soott,  7  Cuah.  216,  54 
Am.   Deo.   719. 

"Luts  0.  Linthicum,  8  Pet.  166,  8 
L.  Ed.  904;  Jones  v.  Morns,  61  Ala.  518; 
Fiibti'  V.  SalmOD,  1  Cal.  413,  54  Am. 
Dec.  297;  Demiog  v.  Bullitt,  1  Blackf. 
241 ;  Banks  p,  Sharp,  6  J.  J.  Mareh.  180; 


StinchfieU  t>.  Uttle,  1  Me.  231,  10  Am. 
Dec.  65;  Tippets  o.  Walks-,  4  Mass. 
«96;  FuUam  b.  Wrat  Brookfidd,  9  Ailea, 
1;  £ndsley  o.  Strodi,  60  Mo.  508;  Day- 
ton V.  Wame,  43  K.  J.  L.  659;  Taft  ■>. 
Brewster,  9  Johns.  334,  6  Am.  Deo. 
280;  White  t>.  Skinner,  13  Johns.  307, 
7  Am.  Dec.  381;  Kiefsted  v.  Orange  Ac 
R.  Co.,  69  N.  Y.  343, 26  Am.  Rep.  199; 
Locke  V.  Alexander,  2  Hawks,  ISS,  11 
Am.  Deo.  750;  Bryson  e.  Lucas,  84 
N.  C.  680,  37  Am.  Rep.  634;  Qui^ey 
■>.  DeHsas,  82  Pa.  St.  267;  Roberts 
V.  Button,  14  Vt.  195,  204;  Gear  v. 
Shaw,  1  Pinney,  e08,  615;  North  ■>. 
Hennebeny,  44  Wis.  306.  See  also 
White  t>.  Cuykr,  6  T.  R.  17B;  Stinch- 
comb  v.  Marsh,  IS  Gratt.  202;  Cullen 
v.  Niokereon,  10  U.  Can.  C.  P.  549. 
Li  Welsh  V.  Ush»,  2  Hill  Ch.  {S.  C.) 
167,  29  Am.  Dec  63,  it  was  bdd  that 
thou^  a  bill  of  sale  of  the  prindpal'd 
ship,  executed  in  the  agent's  name  wais 
wholly  inoperative  at  law,  it  amounted 
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though  followed  by  the  name  of  the  piincipal,  is  regarded  as 
mere  descriptio  persona  as  if  it  were  "A.  B.,  Farmer,"  or,  "A. 
B.  Gentleman."  If,  however,  the  covenant  in  the  body  of  the 
deed  is  clearly  expressed  to  be  that  of  the  principal,  a  signature. 
as  agent  or  as  officer  of  a  corporation  will  be  sufficient  to  in- 
dicate that  the  seal  is  Hiat  of  the  principaL''*  If  the  agent  sign 
individually  such  a  covenant  of  the  principal,  without  words 
indicating  his  agency,  though  the  covenant  is  not  that  of  the 
principal,  the  agent  also  cannot  be  held  liable  as  a  covenantor, 
since  the  covenant  in  the  body  of  the  instrument  is  that  of 
the  principal."  Similar  principles  are  applicable  to  rights 
under  sealed  instruments  as  to  duties.  The  principal  cannot 
sue  upon  a  covenant  though  made  with  reference  to  his  busi- 
ness and  for  his  benefit  xmless  he  is  the  covenantee,  and  if 
the  agent  is  named  as  the  covenantee,  though  he  is  stated  in 
the  covenant  to  be  the  agent  of  a  named  principal,  these  words 
are  mere  deacripUo  personal.''*  Where  the  form  of  the  instrument 
does  not  accurately  exiH*ess  the  intention  of  the  parties  the 
posdbihty  of  equitable  reformation  should  be  considered." 

§  297.  When  simple  contracts  binding  the  principal  may  be 
implied. 

If  the  principal  takes  the  benefit  of  a  covenant  made  in  fact 
on  his  behalf,  but  so  written  that  the  covenant  is  not  that  of 
the  agent  because  the  ]nt>mise  is  not  expressed  to  be  his,  nor 
that  of  the  principal  because  the  seal  is  that  of  the  agent,  the 

to  mioh  am  agreanent  as  a  ooiirt  of  corporation  it  may  thus  adopt  a  aeal, 

equity  would  give  effect  to,  against  not  stated  to  be  the  corporate  seal, 

erediton  of  the  jivincipal.  Cases  supra. 

"ConBoUdatod  Coal  Co.  t>.  PMn,  "  Randall  i>.  Van  Vechten,  19  Johns. 

ISO  m.  344,  37  N.  K.  937;  Johnston  o.  60,    10   Am.    Dec,    193;    Sherman   c. 

Crawley,  26  Oa.  316,  71  Am.  Deo.  173;  Pitch,  98  Mass.  fi9,  64;  Whiliord  v. 

R«yiioIda'  Hdrs  t>.  Glasgow  Aoadsmy,  L«udlw,  94  N.  Y.  I4fi,  46  Am.  R^. 

8  Dana,  37;  Mill  Dam  Foundry  e.  131;  Hopkins  v.  MehafTy,  11  S.  &  R. 

Hovey,  21  Pick.  417;  Wiley  v.  Board  of  128. 

Education,  11  Minn.  371;  Turner  p.  "  Beckdey  u.  Hardy,  5  B.  A  C.  366; 

Sn^tou,  etc.,  Co.,  106  Tenn.  1,  58  Sheldon  v.  Dunlap,  1  Harrison  (N.  J.), 

8.  W.  864.    But  see  Hatch's  Lessee  v.  245;    BuSab    Catholio    InsUtute    v. 

Barr,  I  Ohio,  *  390;  Brown  0.  Farmers'  Bitter,  87  N.  Y.  260.    See  also  Nnris 

Supply  Co.,  23  Or^  641,  32  Fac  648;  o.  Daina,  62  Oh.  St.  215,  39  N.  £.  660, 

Miller  e.  RuUand,  etc,  R.  Co.,  36  Vt.  49  Am.  St.  R^.  716. 

452.    Even  thou{^  the  principal  is  a  "  See  if^m,  %  302. 
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principal  will  become  liable  on  a  contract  implied  in  fact  if 
he-  take  advantage  of  the  covenant  and  treat  it  as  his  own, 
imless  the  contract  is  of  such  a  nature  that  a  seal  is  requisite 
to  its  validity."*  And  indeed  if  the  principal  authoriaed  the 
making  of  the  contract  and  a  seal  is  not  essential  to  its  valid- 
ity, and  the  court  finds  that  the  intent  was  that  ih.e  contract 
should  be  that  of  the  principal,  the  instrument  if  it  states  a 
promise  of  the  principal  may  take  effect  as  a  simple  contract 
of  the  principal  though  signed  and  sealed  by  the  agent  in- 
dividually.'* Indeed  some  cases  have  gone  further,  foUowii^ 
the  analogy  of  cases  which  hold  that  an  agent,  who  has  not 
authority  under  seal  enabling  him  to  enter  into  a  sealed  con- 
tract for  his  principal,  may  bind  the  principal  by  a  simple 
contract,  when  he  attempts  to  enter  into  a  sealed  contract  on 
his  behalf.'*  They  have  held  that  an  undisclosed  principal 
may  be  charged  on  a  contract  entered  into  by  his  i^nt,  though 
the  contract  is  imder  seal,  if  the  seal  was  not  necessary  for 
the  existence  of  the  contract.*'  The  contrary  view,  however, 
as  to  this  last  point  has  been  strongly  taken  in  New  York,'* 
and  it  Beems  with  reason.  Unlike  the  cases  where  the  agent 
had  purported  to  enter  into  a  sealed  contract  for  his  princi- 
pal but  without  t^e  requimte  authority,  there  is  here  a  valid 
conlract  under  seal.  It  seems  difficult  to  find  in  addition  to 
this  contract  under  seal  of  the  ^ent  a  simple  contract  also 
on  which  to  hold  the  tmdisclosed  principal.  Nor  can  a  sealed 
instrument  wh^i  dishonored  be  disr^arded  and  suit  brought 
on  principles  of  quasi-contract,  against  the  principal  for  the 
value  of  the  consideration  received  by  him.'^     Where  seals 

■°8ee  CUM  in  the  preceding  section;  v.  ESdred,  39  Wis.  614;  Kinchbon  o. 
Biao  WiUiams  «.  Uncompahgre  Cuutl  Bonsel,  67  Wis.  178,  20  N.  W.  0O7; 
Co.,  13  Col.  460,  22  Pac.  806.  See  also  Love  v.  Sierra  Nentda,  etc, 

"  This  was  bo  held  in  regard  to  in-  Co.,  32  Cal.  639,  91  Am.  Dec.  602. 
strumenta   expressed  to  be  the  cove-  "  Briggi  c.  Fftrtridge,  64  N.  Y.  367, 

nante  of  a  corporation  but  stgned  by  the  21  Am.  Rep.  617;  SchEefer  n.  Henkd, 
agent  in  his  own  name  and  sealed  with  7fi  N.  Y.  378;  Henricus  v.  En^ert, 
his  individual  seal  in  Shmnan  v.  ntch,  137  N.  Y.  4S8,  33  N.  £.  550;  ^lencer 
OS  Man.  69;  Blanchard  v.  Blaclutone,  v.  Huntington,  100  N.  Y.  App.  Div. 
102  Mass.  343.  See  also  Purvance  r.  463,  91  N.  Y.  S.  681;  Stanton  ».  Gran- 
Sutherland,  2  Ohio  at.  478,  ger,  125  N.  Y.  App.  Div.  174,  100  N.  Y. 

"  See  nipra,  S  276.  S.  134.  • 

» LaDoaster    n.    Knickerbocker    Ice  "  Coaling  Coal  Co.  v.  Howard,  130 

Co.,  153  F«.  427,  26  AU.  251;  StoweU      Ga.  807,  811,  61  S.  £.  087;  Kiented  v. 
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have  been  alti^ether  deprived  of  their  commoa-Iaw  efficacy, 
it  is  probable  that  the  principles  stated  in  the  preceding  section 
as  applicable  to  informal  written  contracts  would  be  t^iptied 
rather  than  those  stated  in  this  section." 


§  298.  Only  parties  to  negotiable   instruments  are  UaUe 
thereon. 

A  bill  of  exchange  or  promissory  note  is  a  formal  instrument 
though  of  a  mercantile  character,  and  it  is  generally  held  that 
no  one  is  liable  on  such  an  instrument  whose  name  does  not 
appear  upon  it  as  a  signer.  Unless  it  api}eare,  therefore,  from 
the  instrument  itself,  that  the  obli^tion  is  made  on  behalf 
of  a  principal  named  in  the  paper,  the  agent  is  liable  and  the 
principal  is  not."  Even  Ihoi^  it  clearly  appears  that  an 
instrument  relates  to  the  principal's  business,  the  agent  if  he 
signs  the  instrument  individually  becomes  personally  liable. 
Thus  if  the  agent  draws  on  his  principal  for  the  principal's  debt, 
the  agent  is  liable  on  the  bill  if  it  is  dishonored.'^    So  tiiough 

Orange,  eto.,  R.  Co.,  69  N.  Y.  343,  25 
Am.  Rep.  199;  (^-  the  rule  in  regud  ta 
negtOaiihle  i&Btrumeata,  infm,  i  303. 

"Gibba  d.  Diekaon,  33  Ark.  107; 
Streeter  v.  Janu,  90  Minn.  393,  96 
N.  W.  1128;  cp.  JonM  d.  Monia,  61 
Ala.  S18,  524;  Saugw  n.  Wamn,  91 
Tez.  472,  44  S.  W.  477,  66  Am.  St. 
Rep.  913. 

B  Ludbitter  c.  Farrow,  5  M.  A  8. 
346;  Price  ».  Taylor,  5  H.  A  N.  640; 
Dutton  »,  Marsh,  L.  R.  6  Q.  B.  361; 
In  rs  Adaooonia  Fibre  Co.,  L.  R  9 
Ob.  636;  Cragiii  v.  Lovell,  109  U.  S. 
194,  3  3.  Ct.  132,  27  L.  Ed.  903;  Knott 
p.  Veoable,  42  Ala.  186;  Mongne  t>. 
Richmood  Locomotive  Works,  124 
Ala.  537,  27  So.  240;  Pease  f.  Peaae,  35 
Coon.  131,  96  Am.  Dec.  226;  Graham 
«.  Campb^,  66  Ga.  258;  Coaling  Coal 
Co.  c.  Howard,  130  Ga.  807,  811,  61 
8.  E.  987;  New  York  Life  Ina.  Co.  a. 
Martindale,  76  Kane.  142,  SB  Pac.  559, 
21  L.  R  A.  (N.  S.)  1045;  FuUer  t.. 
Ho(^>er,  3  Gray,  334,  341;  Williams  b. 
Bobbins,  16  Oraj,  77,  77  Am.  Deo. 


396;  Sparko  v.  Dispatch  Transfer  Co., 
104  Mo.  631,  16  8.  W.  417,  12  L.  R  A. 
714,  24  Am.  St.  Rep.  351;  Farr^  «. 
Reed,  46  Neb.  258,  64  N.  W.  969; 
Chandler  p.  Coe,  64  N.  H.  661;  Peoti 
V.  Stanton,  10  Wend.  271,  25  Am.  Dec. 
55S;  Hanufaoturere'  Bank  v.  Lore,  13 
N.  Y.  j^.  D.  661,  43  N.  Y.  S.  812; 
Ranger  p.  Thalmann,  84  N.  Y.  App. 
DiT,  341,  82  N.  Y.  S.  846,  affd.  178 
N.  Y.  674,  70  N.  E.  1108;  National 
German  Am.  Bank  v.  Lang,  2  N.  Dak. 
66,  49  N.  W.  414;  Anderton  p.  Shoup, 
17  Oh.  St.  125;  Bank  u.  Cook,  38  Oh. 
St.  442;  Arnold  p.  Simgue,  34  Vt 
402.  But  see  amtra  Haskell  p.  Gomiah, 
13  Cal.  45. 

■■  LeadbittcT  v.  Farrow,  5  M.  &  8. 
345;  Newhall  v.  Dunlap,  14  Me.  180, 
31  Am.  Dec.  46;  Mahew  v.  Prince,  11 
Mass.  54;  Conant  v.  Alvord,  166  Mass. 
311,  44N.E.  250.  The  law  is  otherwiae 
in  Louinana.  Krumbhaar  p.  Ludeling, 
3  Martin  (O.  8.),  640;  Wolfe  v.  Jewett, 
10  La.  383;  lincoln  v.  Smith,  11  Ia. 
11.     So  if  an  agent  indorses  to  hia 
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a  draft  contains  a  direction  to  charge  ihe  payment  to  tiie 
principal's  account,  the  agent,  if  he  ^gps  individually,  is  per- 
sonally liable."  But  if  such  an  instrument  is  signed  with 
the  addition  of  words  stating  that  the  signer  is  an  agent  or 
corporate  officer,  the  principal,  not  the  agent,  is  liable.'" 

§  299.  What  signatures  to  negotable  instnunents  bind  the 
principal. 

The  signature  by  the  agent  of  the  principal's  najne  alone  is 
sufficient  to  bind  the  principal  if  the  agent  was  duly  author- 
ized.*' So  a  signature  of  the  agent  stated  to  be  "on  accoimt 
of"  the  principal,'*  or  "on  behalf  of,"  "  or  "for"  the  prin- 
cipal,'* makes  the  instnunent  his  obligation.  But  it  is  gen- 
erally held  that  the  mere  addition  of  the  word  "agent"  or  such 
official  designations  as — "president,"  "treasurer,"  "trustee,"  in 
the  absence  of  words  in  the  body  of  the  instrument  showing  a 
different  intent,  is  to  be  treated  as  matter  of  description,  and 


principal  a  bill  reodved  in  the  pda- 
dpal'B  buaineaa  the  agmt  ia  liable. 
Qoupy  II.  Harden,  7  Taunt.  160. 

"ThomoB  o.  Biabop,  2  Str.  965; 
NewhaU  v.  Dunlap,  14  Me.  180,  31 
Am.  Dec.  45;  Bank  of  British  North 
America  f.  Hooper,  5  Gray,  567,  66 
Am.  Dec.  390;  Basa  n.  O'Brien,  12 
Gray,  477.  The  law  is  othorriae  in 
Louimana.  Maber  t>.  Ovolon,  9  La. 
llfi;  Milligan  v.  L^e,  24  La.  Aim.  144. 
See  also  Wallis  v.  Johnson  School 
Township,  76  Ind.  368.  In  Olcott  v. 
Tioga  R.  Co.,  40  Barb.  179,  affd.  in 
27  N.  Y.  546,  84  Am.  Dec.  298,  a 
draft  signed  by  "A"  with  the  addition 
"I^esident"  of  a  named  corporation, 
drawn  on  B,  named  as  Treasurer  of 
another  corporation,  with  direction  to 
"charge  motive  power  and  account," 
was  bdd  the  bill  of  the  corporation, 
and  not  of  A  individually.  In  this 
case,  howeva",  there  was  the  further 
drcumatance  that  the  bill  was  dat«d 
at  the  office  of  the  corporation. 

•■Witle  V.  Derby  Fishing  Co.,  2 
Conn.  260;  Tripp  p.  Swanzey  Paper 


Co.,  13  Pick.  291;  Fuller  v.  Hooper,  3 
Gray,  334;  Davis  v.  Hend«TBon,  25 
Miss.  549. 

"Second  Nat.  Bank  b.  Martin,  82 
la.  442,  48  N.  W.  735;  Young  v.  Perry, 
42  N.  Y.  App.  247,  59  N.  Y.  8.  19. 
In  these  cases  the  name  of  a  corporation 
was  signed  without  indication  of  the 
officer  or  agent  who  wrote  the  signa- 

M  lindus  V.  Merktee,  2B.&N.  293, 
3  H.  &  N.  177;  Gadd  v.  Hou^Uu, 
1  Ex.  D.  357. 

"  Aggs  e.  NicholBon,  1  H.  &  N.  165. 

"  Alexander  v.  Siser,  L.  R.  4  Ex.  102; 
Sheridan  v.  Carpenter,  61  Me.  S3; 
Tucker  Manufacturing  Co,  v.  Fair- 
banks, 98  Mass.  101,  104;  Olcon  n. 
Little,  9  N.  H.  259,  32  Am.  Dec.  357. 
See  aiao  cases  to  the  same  effect  as  to 
sealed  instruments,  tupra,  n.  74.  It 
was  so  held  as  to  a  charter  party  in  Sun 
Printing  &  Publishing  Assoc.  t>.  Moore, 
183  U.  S.  642,  648,  22  Sup.  Ct  Rep. 
240,  46  L.  Ed.  366,  aSg.  41  C.  C.  A. 
506,  101  Fed.  S91.  But  in  E^rly  v. 
Wilkinson,    9   Gratt.   68,    where   tite 
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the  agent  or  official  is  pereonally  the  party."  Evea  though  the 
s^nature  to  the  iDstnunent  has  added  to  it  not  simply  the 
word  agent,  or  the  name  of  a  corporate  office  which  the  signer 
holds,  but  also  states  the  name  of  the  principal  or  the  corpora^ 
tion  of  which  the  signer  is  an  officer,  as  "A.  B.  agent  for  C.  D." 
or  "X.  Y.,  Presideut  of  the  Z  Corporation,"  the  same  rule  is 
appUed.    The  obligation  is  that  of  the  agent,**  except  as  the 


wofds  following  the  agent's  aign&tuTe 
"For  Som'l  H.  Early"  were  indoaed  in 
brackets,  the  court  hdd  that  a  note 
80  signed  was  that  of  the  agent. 

••  Rew  V.  Pettet,  I  Ad.  A  El.  196 
("Churchwanlena  for  the  Pariah  of  C" 
and  "QvcjBcer  "  added  after  the  names 
of  signen);  Metcalf  v.  Williams,  101 
U.  S.  »3,  98,  ae  L.  Ed.  665;  Richmood 
Locomotive  Watia  v.  Moragoe,  119 
Ala.  80,  24  So.  S34  ("BcBtd  of  Busi- 
neai  Managers");  Moragne  v.  Rich- 
mond Locomotive  Works,  124  Ala. 
537,  24  So.  240;  Conner  v.  Claik,  12 
CW.  168, 73  Am,  Dec.  629  ("Tnietee") ; 
Hobeoa  v.  HoBsett,  76  Cal.  203,  18 
Pac  320,  9  Am.  St.  Rep.  193  ("Presi- 
dent"); San  Bernardino  Nat.  Bank  c. 
Bank  of  Andreaon  (Cal.),  32  Pac.  IBS 
("President,"  "Secretary");  Hall  v. 
BradbiuT,  40  Conn.  32  ("Agent"); 
Johnston  c.  Allis,  71  Conn.  207,  41 
Atl.  816  ("Trustee");  Graham  o. 
Campbell,  S6  Ga.  258,  262  ("Agent"); 
BedeUff.  Scarlett,  75Ga.  62  ("Agent"); 
Burkhaltcr  t>.  Pcny,  127  Ga.  438,  GA 
a.  E.  631,  119  Am.  St.  Rep.  343 
("Agent");  Coaling  Coal  Co.  v.  How- 
ard, 130  Oa.  807,  811,  61  S.  E.  987 
("Agent,"  "Trustee");  School  Trus- 
tem  B.  Rautenberg,  88  HI.  219  ("School 
Trustees");  Hackemaok  o.  Wiebrook, 
172  ni.  98,  49  N.  E.  984  ("Free.," 
"Sec'y.");  Prescott  v.  Hison,  22  Ind. 
App.  139,  53  N.  E.  391,  72  Am.  St. 
Rep.  291  ("President,"  "Secretary"); 
Jump  V.  Sparling,  218  Mass.  324,  105 
N.  E.  878  (general  statement),  Leach  t>. 
Bkiw,  16  Miss.  221,  228  ("Troatew"); 
FarreU  p.  Reed,  46  Neb.  268,  64  N.  W. 
969  ("Trustee");  Penti  f.  Stanton,  10 


Wend.271, 25  Am.  Dec.  558  ("  Agent "} ; 
Chemung  Canal  Bank  v.  Supervisors. 
6  Denio,  517  ("Supervisora");  Casoo 
Nat.  Bank  v.  Clark,  130  N.  Y.  307, 34  N. 
E.  908,  36  Am.  St.  Rep.  705  ("Prest.," 
"Treas.");  First  Nat.  Bank  v.  Stuet^ 
ler,  80  Hun,  435,  30  N.  Y.  S.  83,  aftd., 
150  N.  Y.  456  ("Preadent"  "Tnaa- 
urer");  Cortland  Wagon  Co.  v.  I^nch, 
82 Hun,  173,  31  N.  Y.  S.  326  ("Agt."); 
Manufacturers'  Bank  v.  Love,  13 
N.  Y.  App.  Div.  561,  43  N.  Y.  S.  812 
("Agent");  Anderton  v.  Shoup,  17 
Oh.  St.  125  ("Agent") ;  Ohio  Nat.  Bank 
V.  Cook,  38  Oh.  St.  442  ("Treas."); 
Guthrie  v.  Imbrie,  12  Or.  182,  6  Pac. 
664,  53  Am.  Rep.  331  ("Prest,"  "Sec. 
G.  M.  Co.");  Manufacturers'  Bank  e. 
FoUett,  11  R.  I.  92,  23  Am.  Rep.  418 
("Agent");  Arnold  p.  Spragiie,  34  Vt. 
402,  409  ("Agent");  Rand  v.  Hale,  3 
W.  Va.  4B6,  100  Am.  Dec.  761 
("Prest.");  Hamilton  v.  Jones,  Rap. 
Jud.  Quebec,  10  C.  S.  496  (attorney). 
See  further  in  regard  ta  signatures  of 
trustees,   ir\fra,    {312. 

••Rew  V.  Pettet,  1  Ad.  &  E.  196 
("Churchwardena  for  the  Pariah  of 
C");  Courtauld  v.  Saunders,  16  L.  T. 
(N.  S.)  562  (Directors  "of  the  F^nan- 
dal  Insurance  Compaily,  Umited"); 
Tannatt  v.  Rocky  Mountain  Nat. 
Bank,  1  Cd.  278,  9  Am.  Rep.  ISB 
("Agent  for  S.  Taybr");  BurUngame 
t>.  Brewster,  79  01.  515,  22  Am,  Rep. 
177  ("As  trustees  of  Fir?t  Univeraalist 
Society  of  ErlviUe");  McNeil  v.  Sho- 
bw,  etc,,  Co,,  144  HI.  238,  33  N.  E. 
31  ("  Preddent  Workl's  Pastime  Eicpo- 
sition  Company");  H^s  v.  Crutcher, 
54  Ind,  260  ("Trustees  of  the  Fint 
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Unifonn  N^otmble  Instruments  Law  may  have  changed  the 
law.  This  result  is  more  necessarily  reached  m  regard  to  a 
note  signed  by  an  officer  of  a  corporation,  wha%  the  body  of 
the  note  states  "I"  promise  to  pay; "  though  the  same  result 
has  been  reached  where  a  note  read  "we"  promise,  and  was 
signed  by  a  single  person  with  the  addition  of  his  official  title 
in  a  specified  corporation."* 


Univenal  Church  of  Pierceton"); 
Hfqree  v.  Matthews,  es  Ind.  412,  30 
Am.  Rep.  226  ("Trustoee  of  the  Fiist 
UniveTsalist  Church  of  Piereeton, 
Indiatui"};  Hayes  e.  Brabaker,  65 
Ind.  27  ("Truateea  of  the  first  Uni- 
versaliat  Church  of  Pieroeton");  Wil- 
li&ma  V.  Second  Nat.  Bonk,  83  Ind. 
237  ("Trustoeo  Perry  Lodge  37,  F.  & 
A.  M.");  McCldlan  c.  Robe,  93  Ind. 
2B8  <"Tru8tee8  for  Greenwood  Lodge, 
No.  192,  P.  4  A.  M.");  Cobum  o. 
Omega  Lodge,  71  Iowa,  581,  32  N.  W. 
513  ("Trusteee  Omega  Lodge"); 
Webb  f.  Burke,  5  B.  Mon.  51  ("Agent 
for  Samuel  Burke");  Burl»&k  v. 
Paaey,  7  Bush,  372  ("President  of  the 
Henderson  Coal  Co.");.  Sheridan  v. 
Carpenter,  61  Me.  83  ("Treasurer  of 
St.  Paul's  Parish");  Mellen  v.  Moore, 
68  Me.  390,  28  Am.  Rep.  77  ("Treas- 
urer of  Mechanic  F^k  Daitying  Afao- 
ciation");  Rendell  v.  Harriman,  75 
Me.  497,  46  Am.  Rep.  421  {"Presi- 
dent and  Directtxe  of  Stockton  Cheeae 
Company);  Sumwalt  v.  Ridgeley,  20 
Md.  107  ("'n«aaur«  of  St.  Stephen's 
Epc'l  Church  fund");  Haverhill  Ins. 
Co.  p.  NewhaU,  1  Allen,  130  (Presi- 
dent of  the  Dorchester  Avenue  Rail- 
road Company);  Tucker  Mfg.  Co.  o. 
Fairbanks,  98  Maaa.  101  ("Agts.  Pis- 
cataqua  P.  A  M.  Ins.  Go.");  Davis  v. 
England,  141  Mao.  587,  6  N.  E.  731 
("Pres.  and  Treas.  Chdaea  Iran 
Foundry");  TUden  v.  Barnard,  43 
Mich.  376,  6  N.  W.  420,  38  Am.  Rep. 
197  (Vestryman  Grace  Church) ;  Fow- 
ler V.  Atkinson,  6  Minn.  578  ("Trus- 
tees of  School  District  No.  5"); 
Byars  v.  Doores,  20  Mo.  284  (Attorney 


tor  Elias  French");  Savage  v.  Rix,  9 
N.  H.  263  ("Whitefield  Baad  Cmd- 
mittee."  The  note  began  "We  jmntly 
and  severally  promise");  Terhune  ir. 
Parrott,  59  N.  J.  L.  16,  34  Atl.  4 
("President  of  Long  Branch  Ebtel  & 
Cottage  Co.");  Barker  t>.  Mechanic  Ins. 
Co.,  3  Wend.  94,  20  Am.  Dec  66* 
(President  of  the  Mechanic  Fire  Im. 
Co.");  mils  V.  Bannister,  8  Cow.  31 
("Trustees  of  Union  Religious  Society, 
Phelps");  Merchants'  Bank  v.  H^es, 
7  Hun,  630  ("Attorney  for  the  Estate 
of  L.  Hayee");  DeWitt  «.  Walton,  9 
N,  Y.  571  ("Agent  for  the  Church- 
man"); Robineon  v.  Kanawha  Valley 
Bank,  44  Oh.  St.  441,  8  N.  E.  533, 
68  Am.  Rep.  820  ("Agent  Kanawha  A 
Ohio  Coal  Co.");  Keokuk  Falls  Imp. 
Co.  V.  Kingsland,  eto.,  Co.,  5.0kla.  Xi, 
47  Pac.  484  ("As  Directors  Keokuk 
Falls  Improvement  Co.");  Early  v. 
Wilkinson,  9  Qratt.  68  ("For  Sam'l  H. 
Early");  Scott  v.  Baker,  3  W.  Va.  285 
("Frtxidoit  BlonnerhaaKtt  Oil  Co."); 
Exchange  Bank  tr.  Lewis  County,  28 
W.  Va.  273  ("Agent  toe  Lewis 
County"),  But  see  Johnson  e.  Smith, 
21  Conn.  627,  where  a  note  s^ned 
by  three  persons  with  the  addition: 
"Vestrymen  of  the  Episcopal  Society" 
was  hdd  to  bind  the  society. 

"  Chambolain  v.  Pacific  Wool-Grow- 
ing Co.,  54  Col.  103  (</.  McCormick  v. 
Stockton  R.  Co.,  130  Cal.  100,  62 
Pac.  267);  Stunltvant  v.  Hull,  59  Me. 
172,  8  Am.  Rep.  409;  Wyman  c.  Gray, 
7  Harr.  &  J.  400;  Haverhill  Mut  Im. 
Co.  0.  NeiriiaU,  1  Allen,  130;  Davis  v. 
En^and,  141  Mass.  587,  6  N.  E.  731. 

"o  Mellen  v.  Moore,  68  Me.  390,  28 
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Sometimes  a  note  signed  by  a  corporation  has  added  to 
the  signature  of  the  corporation  the  names  of  officers  with 
thdr  <^cial  designations  as  a  note  ogDed  "A.  B.  Co."  and 
under  this  signature  the  further  dgnatures  "X.  Y.  President," 
"Y.  Z.  Treasurer."  It  is  open  to  argument  whether  such  an 
instrument  is  intended  to  be  merely  the  obhgation  of  the  cor- 
poration executed  by  its  officers,  or  is  intended  to  be  the  joint 
obligation  of  the  corporation  and  its  officers.  By  the  weight 
of  authority  such  an  instrument  is  held  to  import  witiiout 
ambiguity  the  sole  liability  of  the  corporation."*  In  a  few 
States,  however,  it  has  been  held  that  the  corporation  and  the 
individuals  are  both  liable."  The  courts  of  other  States  hold 
with  considerable  reason  that  such  an  instrument  is  not  with- 
out ambiguity,  and  that  parol  evidence  should  be  admitted 
to  clear  up  the  ambiguity.^ 

The   Uniform   Negotiable   Instrumente   Law   presumably 

19  L.  R.  A.  676;  Keokuk  Falls  Imp. 
Co.  tf.  KingBland,  etc.,  Mfg.  Co.,  6  Okl. 
32,  47  Pac.  484,  In  Saving  Bank,  etc., 
V.  Central  Market  Co.,  122  Cal.  28, 
64  Pac.  273,  the  notfl  was  signed  by  a 
oorporation  and  bjr  seT»al  indiriduals 
"as  stockholders."  It  was  held  that 
all  woe  liidile.  But  these  decisions 
it  seeine  should  be  revised  if  the  same 
question  should  arise  atUt  the  enaot- 
ment  of  the  Ni^otiable  Inatrummt 
Law. 

■  Brid  V.  Exchange  Nat.  Bank,  172 
Ala.  475,  55  So.  808,  180  Ala.  576,  61 
So.  277;  Bean  v.  PioneM  Mining  Co.,  66 
Cal.  451,  6  Fao.  86,  06  Am.  Rqi.  106; 
Swarts  V,  Cohen,  11  Ind.  App.  20,  3S 
N.  E.  538;  Weston,  etc.,  Co.  v.  Lack- 
man,  76  Kans.  34,  88  Pao.  527;  Bruns- 
wick-Balke,  etc.,  Co.  c.  Boutdl,  45 
Minn.  21,  47  N.  W.  261.  Where  the 
signature  of  the  officer  was  not  fol- 
lowed by  bis  official  title,  it  was  hdd 
that  he  might  show  by  parol  erideooe 
that  he  was  secretary  oi  the  oor- 
poration and  signed  the  note  merely 
as  such.  Germania  Nat.  Bank  v. 
Mariner,  129  Wis.    644,    lOS  N.  W. 


Am.  Rep.  77;  MoClure  p.  Livermore, 
78  Me.  390,  6  AtL  11. 

"Chapman  v.  Smethurst,  [1909]  1 
K.  B.  927  (reVg.,  [1909]  1  K.  B.  73); 
Falk  V.  Moebs,  127  U.  8.  697,  8  S.  Ct. 
R.  1319,  32  L.  Ed.  266;  Gold,  etc.,  Co. 
B.  Dennis,  21  Colo.  App.  284,  121  Pao. 
677;  Earmera',  etc.  Bank  ir.  Colby,  64 
Cal.  352,  23  Pac.  118;  Castle  v.  Bel- 
fast Fouiuliy  Co.,  72  Me.  167;  Glea- 
Bon  V.  Sanitary,  etc.,  Co.,  93  Me.  544, 
45  Atl.  825,  74  Am.  St.  Rep.  370;  Dra- 
per n.  Massachusetts  Steam  Heating 
Co.,  5  Allen,  338;  Miller  v.  Roach,  150 
Mass.  140,  22  N.  E.  634,  6  L.  R.  A.  71; 
En^ish,  etc.,  Co.  b.  Globe,  etc.,  Co.,  70 
Neb.  435,  97  N.  W.  612;  Bxen  v. 
Hist  Nat.  Bank,  64  N.  J.  L.  208,  23 
AtL  853,  16  L.  R.  A.  143,  33  Am.  St. 
Rep.  675;  Wilson  v.  Pite  (Teaa.),  46 
S.  W.  1056;  liebecher  v.  Kraus,  74 
Wis.  387, 43  N.  W.  166,  6  L.  R.  A.  496, 
17  Am.  St.  Rep.  171.  See  also  Scanlan 
e.  Kath,  102  m.  634,  40  Am.  Rep. 
624;  LathaD  v.  Houston  Flour  Mills,  68 
Tex.  127,  3  8.  W,  462. 

"  Hdfner  v.  Browndl,  75  Iowa,  341, 
39  N.  W.  640;  Mathews  v.  Dubuque 
MattrcM  Co.,  87  la.  246,  64  N.  W.  225, 
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chaogeB  many  of  the  results  stated  in  this  section.*  Signatures 
to  non-n^^tiable  notes  and  other  non-n^otiable  instnun^ts 
would  not  be  controlled,  however,  by  the  statute. 


§  300.  Adoption  by  a  principal  or  a  corporation  of  the  signa- 
ture of  an  agent  or  officer. 

As  a  party  to  a  negotiable  instrument  may  adopt  as  a  busi- 
ness destination  any  name  which  he  sees  fit,^  as  indeed  a 
party  to  any  contract  may/  it  has  been  urged  with  some 
force  that  under  this  rule  the  name  of  an  agent  or  official, 
followed  by  a  statement  of  his  agency  or  office,  is  properly  to 
be  regarded  as  a  business  designation  of  the  principal.  If  the 
facts  bear  out  the  contention  that  the  name  of  the  agent  or 
official  was  thus  intended  and  do  not  rather  show  that  the 
name  of  ihe  individual  was  intended,  the  suggestion  seems 
soimd.'  The  principle  has  been  fully  recognized  in  r^;ard 
to  the  name  of  a  cashier  or  other  officer  of  a  financial  corporap 
tion  to  which  the  name  of  his  office  is  added.  This  has  oft^i 
been  held  a  de»gnation  of  the  coiporation.'    Conversely  it 

■Section  20  of  the  Statute  providee: 
"Where  the  inetnuaent  contains  or  a 
pemon  adds  to  his  Bignature  words  in- 
dicsitii^  that  he  signs  for  or  on  be- 
half of  a  principal,  or  in  a  representor 
tive  capacity,  he  ia  not  liable  on  the 
instrument  if  he  wag  duly  authorized; 
but  the  mere  addition  of  words  de- 
scribing him  as  an  agent,  or  as  fiOing 
s  representative  character,  without 
disclosing  his  principal,  does  not  ex- 
empt him  from  personal  liability." 
See  infra,   f  1144. 

'Pease  v.  Pease,  36  Conn.  131,  05 
Am.  Deo.  225;  Chemical  Natl.  Bank 
V.  City  Bonk,  156  Dl.  149,  40  N.  E. 
328;  Fuller  o.  Hooper,  3  Gray,  334; 
Cbaodler  v.  Coe,  54  N.  H.  661;  DeWitt 
V.  Walton,  9  N.  Y.  571;  FroeUch  v. 
Froehch  leading  Co,  120  N.  C.  39, 
26  8.  E.  647. 

'Cheny  v.  City  Nat.  Bank,  144 
Fed.  587,  75  O.  C.  A.  343;  Smith  d. 
Robins,  236  Fed.  114,  149  C.  C.  A. 


Bushell,  L.  R.  1 
Q.  B.  97;  Flower  v.  Commercial  Trust 
Co.,  223  Fed.  318,  138  C.  C.  A.  680; 
Ocilla  Southern  R.  Co.  t>.  Morton,  13 
Ga.  App.  504,  79  S.  E.  480;  Barkiw  v. 
Congregational  Society,  8  Allen,  460; 
Bank  of  New  York  v.  Bank  of  Ohio,  29 
N.  Y.  619.  Cf.  Heffron  v.  Pollard,  73 
Tex.  06,  11  S.  W.  165,  where  parol  evi- 
dence was  held  inadmisuble  to  show 
that  a  contract  signed  by  the  agent 
in  the  name  of  the  principal,  by  him- 
self as  agent  was  intended  as  the  ood- 
tract  of  the  agent,  the  name  of  the 
principal  being  used  as  the  agent's 
business  designation, 

■Baldwin  o.  Buik  of  Newbury,  I 
WaU.  234,  17  L.  Ed.  534;  New  Eng- 
land, etc.,  Co.  V.  Gay,  33  Fed.  638; 
Stamford  Bonk  v.  Ferris,  17  Conn.  250- 
Collins  V.  Johnson,  16  Ga.  45S;  Coal; 
ing,  etc.,  Co.  V.  Howard,  130  Ga.  807; 
Mclntire  k.  Preston,  10  III.  48,  48 
Am.  Dec.  321;  Nave  u.  First  Nat. 
Bank,  87  Ind.  201;  Erwin  Iaoc  PsfMT 
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would  seem  that  the  agent  may  adopt  the  principal's  name  as 
his  own  business  des^nation,  but  a  case  where  this  was  true  in 
fact  would  be  unusual/ 

§  801.  The  body  of  the  Instrument  may  e^lain  tiie  meaning 
of  the  signature. 
If  a  negotiable  instrument  states  that  the  promise  is  that 
of  the  principal,  it  seems  immaterial  in  what  form  the  ag/snt 
signs  it.  Though  it  is  necessary  that  the  instrument  be  signed, 
it  is  not  necessary,  if  it  is  dehvered  by  the  obligor,  or  by  one 
who  has  autliority  to  bind  him,  that  t^e  signature  be  sub- 
scribed" and  even  tiiough  the  agent  signed  his  individual 
name  without  addition,  it  would  seem  that  the  reasonable 
construction  of  the  instrument  is  that  the  principal  promises 
by  his  agent,  the  signer.  Certainly  where  the  signature  states 
the  agency  by  the  addition  of  the  word  "agent"  or  the  like, 
the  oblation  will  be  that  of  the  principal.*  A  variety  of 
differences  in  expres^on  in  the  body  of  the  instrument  may 
tend  to  show  an  intention  to  make  the  obhgation  that  of  the 
principal  or  of  the  agent.    The  instrument  must  be  read 


Co.  e.  Farmers'  Nat.  Bank,  130  Ind. 
367,  30  N.  £.  411,  30  Am.  St.  Rep.  246; 
Hodge  V.  Farmers'  Bank,  7  lad.  Ai^ 
M,  34  N.  E.  123;  Midland,  eta.,  Co.  v. 
CitUens',  et«.,  Bank,  34  Ind.  Ai^.  107, 
72  N.  E.  290;  Pratt  f.  Topeka  Bank,  12 
Ebds.  670;  Folger  v.  Chase,  18  Pick. 
63;  WebstOT  v.  Wray,  19  Neb.  568,  27 
N.  W.  044,  X  Am.  Rep.  754;  Watei^ 
Tliet  Bank  v.  White,  1  Denio,  608;  Bank 
of  Gen^ee  v.  Patchin  Bank,  19  N.  Y. 
312;  Lake  Shore  Nat.  Bank  v.  Btitln 
ColUery  Co.,  51  Hun,  63, 3  N.  Y.  S.  771; 
ScxA&U,  etc.,  V.  Mackintosh,  5  Utah, 
508,  18  Pao.  363;  Houghton  v.  Firat 
NaU.  Bank,  26  Wis.  063,  7  Am.  Rep. 
107.  In  National  City  Bank  v.  WeeU 
cott,  118  N.  Y.  468,  474,  23  N.  E.  900, 
16  Am.  St.  Rep.  771,  it  is  suggested 
that  this  principle  might  be  applied 
even  though  the  officer  did  not  affix 
his  official  title  after  his  signature. 
See  the  provision  of  the  Negotiable 


Instrumental  Iaw  quoted  supra,  n.  2, 
and  see  t>^a,  J  1144. 

'  In  Kansas  Nat.  Bank  t>.  Bay,  62 
Kan.  692,  64  Pac.  596,  64  L.  B.  A.  408, 
84  Am.  St.  Rep.  417,  the  agent  with- 
out authority,  and  for  his  persona] 
benefit  gave  a  note  signed  with  the 
principal's  name.  The  agent  was  held 
not  liable  to  the  holder,  because  the 
court  found  the  agent  did  not  intend 
to  bind  himself  personally. 

*  Daniel,  Neg.  Inst.,  S  74. 

•  Fairlie  v.  Fraiton,  L.  R.  6  Exeh,  169; 
Shaver  v.  Ocean  Min.  Co.,  21  Cal.  45; 
Peane  v.  Welborn,  42  Ind.  331;  Arm- 
strong V.  Kirkpatrick,  79  Ind.  627; 
YoweU  0.  Dodd,  3  Bush,  681,  96  Am. 
Dec.  256;  Jefta  v.  York,  4  Cush.  371, 
50  Am.  Deo.  791,  10  Cuah.  392;  Whit- 
ney ir.  Stow,  111  Mass.  368;  Shotwell 
0.  M'Kown,  5  N.  J.  L.  828.  So  held 
even  though  the  instrument  was  un- 
der seal  in  Bradstreet  v.  Bakei,  14 
R.  5. 146. 
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as  a  whole  and  subjected  to  ordinary  principles  of  con- 
Btruction.'" 

Words  written  or  printed  on  the  margin  of  an  instrument 
can  have  no  greater  effect  than  parol  evidence.  Such  words 
are  not  part  of  the  instnunent  itself  whose  meaning  the  court 
is  seeking  to  determine." 

The  fact  that  the  seal  of  a  corporation  with  its  name  stamped 
thereon  is  attached  to  a  document  has  often  been  relied  on  to 
show  that  the  obligation  was  that  of  the  corporation,  and  not 
that  of  an  officer  who  signed  in  a  form  that  would,  apart  from 
tile  seal,  bind  him  individually.  It  has  indeed  been  held  in 
England  that  if  the  obligation  otherwise  appeared  to  be  that 
of  the  individual  tibe  seal  would  not  change  this  liability;" 
but  generally,  and  it  seems  rightly,  such  a  seal  is  held  to  show 
that  the  execution  of  the  instrument  was  intended  to  be  that 
of  the  corporation  and  not  that  of  the  officer  personally." 


>°A  oontnct  wberel^  the  plaintiff 
agreed  to  build  a  garage  "for  the  Bar- 
ker Auto  Company,"  ngned  by  the 
defeudonta,  who  were  fauaband  and 
wife,  individually,  containing  no  worda 
purporting  to  bind  the  corporation, 
or  indicating  that  the  signers  acted 
officially  or  as  agents,  was  held  the 
contract  of  its  signos,  and  not  of  the 
corporation.  Nyetrom  ■>.  Barkv,  88 
Conn.  382,  91  AU.  649. 

"  Price  o.  Taylor,  5  H.  4  N.  640; 
Cooley  V.  Estebon,  20  La.  Ann.  615; 
Mmhanta'  Nat  Bank  o.  Clark,  64 
Hun,  17S,  10  N.  Y.  8.  136;  Casco  Nat. 
Bank  v.  Clark,  139  N.  Y.  307,  34  N.  B. 
908,  36  Am.  St.  Rep.  705;  First  Nat. 
Bank  5.  Wallis,  160  N.  Y.  465,  44  N.  B. 
1038.  But  see  Carpenter  e.  Fains- 
worth,  106  Mass.  661,  8  Am.  Bep.  300, 
yibete  a  check  signed  by  "A,  Treas- 
urer," was  held  to  be  the  check  of  a 
corporation  the  name  of  which  was 
printed  in  the  margin.  This  decision 
seenm  to  come  within  the  principal 
stated,  mj^a,  that' evidence  is  admis- 
able  to  show  tiiat  the  signature  though 
appaieotly  that  of  the  agent  was  not 
made  as  his  though  under  the  supposi- 


tion that  it  rendered  the  principal  lia- 
ble, but  was  mode  as  the  businees 
signature  of  the  corporation.  Other 
decisiona  holding  an  instrument  bound 
the  principal  or  corporation  thou^ 
signed  in  a  form  which  would  usually 
bind  the  agent  or  officer  p^sonally  be- 
cause of  the  name  of  the  principal  ta 
corporation  in  the  margin,  togethw 
with  other  circumstances  tending  to 
show  the  obligation  was  intended  to  be 
that  of  the  principal  are,  Hitchcock  v. 
Buchanan,  105  U.  8.  416,  26  L.  Ed. 
1078;  Sayre  v.  Nichols,  7  Gal.  535,  641, 
6S  Am.  r>ec.  280;  Fuller  t>.  Hooper,  3 
Gray,  334,  341;  Chipman  v.  Foster,  119 
Msas.  189;  Van  Leuvan  v.  First  Nat. 
Bank,  6  Lons.  373,  aff 'd  in  54  N.  Y.  671 ; 
Schffifer  o.  Bidwdl,  B  Nev.  20B.  In  all 
theee  eases  the  obligation  was  hdd 
that  of  the  principal.  In  some  of  them 
it  seems  that  tie  court  was  rather 
reforming  the  instrument  under  con- 
sideration than  interpreting  it. 

»  Dutton  V.  Marsh,  L.  R.  6  Q.  B.  361. 

"Scanlon  v.  Keith,  102  Bl.  034,  40 
Am.  Rep.  624;  Reed  v.  Fleming,  209 
Bl.  300,  70  N.  B.  667;  Means  v.  Sworm- 
Btedt,  32  Ind.  87,  2  Am.  Bep.  330; 
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§  302.  Reformation  of  instniment  and  admission  of  parol 
evidence. 

If  it  can  be  shown  clearly  that  both  parties  intended  that 
the  principal  and  Uie  principal  only  should  be  bound,  a  bill 
in  equity  may  be  maintained  to  reform  a  contract  expresaed 
in  such  a  way  as  to  bind  the  agait;  "  and  in  many  juriBdictions 
without  resort  to  proceedings  to  r^orm  the  contract,  parol 
evidence  is  admitted  to  show  that  the  obligation  was  intended 
and  understood  to  be  that  of  the  principal.  The  Supreme 
Coiuli  of  the  United  States  has  said: — "The  ordinary  rule  un- 
doubtedly is,  t^t  if  a  person  merety  adds  to  the  signature 
of  bis  name  the  word  'agent,'  'Ixustee,'  'treasurer,'  etc., 
without  disclosing  his  principal,  he  is  personally  bound.  The 
appendix  is  regarded  as  a  mere  descripUo  personce.  It  dora 
not  of  itself  malce  third  persons  chargeable  with  notice  of 
tuiy  represfflitative  relation  of  the  s^er.  But  if  he  be  in  fact 
a  mere  agent,  trustee,  or  officer  of  some  principal,  and  is  in 
t^e  habit  of  expressing,  in  that  way,  his  representative  char- 
acter  in  his  dealin^^  with  a  particular  party,  who  recognizes 
him  in  that  character,  it  would  be  contrary  to  justice  and 
truth  to  construe  the  documents  thus  made  and  used  as  his 
personal  obligations,  contrary  to  the  intent  of  the  parties."" 


Miller  p.  Roach,  ISO  Maas.  140,  22 
N.  £.  634,  6  L'  R'  A.  71;  Hood  v. 
Hallenbeck,  7  Hun,  362;  Guthrie  d. 
Imbrie,  12  Or.  182,  6  Pac.  664,  63 
Am.  Rep.  331. 

"  lAwience  County  Bank  i>.  AiDdt, 
60  Ark.  406,  6S  S.  W.  1052;  Fraecott 
V.  mxoa,  22  Ind.  App.  139,  72  Am. 
St.  Rep.  391  (notea  signed  by  officers 
o(  a  corporatton  with  the  official  titles 
of  the  aigaers  added,  but  no  mention 
of  the  omporatioa  in  the  body  of  the 
iostnimeat);  Eustis  Mfg.  Co.  ei. 
Saco  Brick  Co.,  198  Maaa.  212,  S4 
N.  E.  449  (a  written  contract  binding 
both  principal  and  agent).  See  also 
Love  V.  Sieara  Nevada,  etc.,  Co.,  32 
CoL  639,  91  Am.  Dec.  602  (a  mortgage 
under  seal);  Richmond  e>.  Ogden  St. 
Ry.  Co.,  44  Ore.  48,  74  Pac.  333. 

>•  Metc&lf  V.  Williama,  104  U.  S.  93, 


98,  26  L.  Ed.  665.  In  this  case  a  draft 
was  signed  "W.  V.  Prea't."  and  "A. 
Sec'y."  It  was  held  that  this  was  the 
draft  of  a  corporation  whose  name  did 
not  appear  on  the  inatnmient,  parol 
evidence  being  admitted  to  show  that 
W  was  the  Vice  President,  and  A,  the 
SecretBiy  of  the  corpor&tion.  And  see 
also,  permitting  parol  evidence.  Lynch 
V.  McDonald,  IS5  Cal.  704,  102  Pao. 
918;  Wagner  u.  Brinkerhoff,  123  Ala. 
616,  28  So.  117;  Lewis  o.  Mutual  L. 
Ins.  Co.,  8  Colo.  App.  36S,  46  P&c.  621; 
Second,  etc.,  Bank  n.  Midland,  etc.,  Co., 
155  Ind.  5S1,  58  N.  £.  833,  52  L.  R.  A. 
307;  KliDe  v.  Bank  of  Teecott,  50  Kaos. 
91,  31  Pac.  688,  18  L.  R.  A.  633,  34 
Am.  St.  Rep.  107;  Rowell  v.  Oleaon,  32 
Mirm.  288,  20  N.  W.  277;  Bninswick- 
Balke,  etc.,  Co.  v.  Boutell,  45  Minn.  21, 
47   N.    W.   261;    Souhcsan   Bank  v. 
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But  l^ose  who  take  such  negotiable  inBtmiuents  for  value 
with  no  other  notice  of  the  intent  of  the  original  parties  than 
the  form  of  the  instrument  gives,  cannot  have  their  righte 
changed  by  parol  evidence  showing  such  intent."  And  in 
some  junBdictions  such  parol  evidence  would  not  be  admitted 
even  as  betweoi  tiie  or^nal  parties.'^ 

In  discusdons  of  the  admissibility  of  parol  evidence  two 
Ones  of  thought  are  often  somewhat  obscured.  As  a  negotiable 
instrument  is  a  formal  contract,  no  one  not  named  in  the  con- 
tract as  an  obligor  can  be  held  liable  upon  it.  The  obligations 
of  the  parties  must  be  gathered  from  within  the  four  comers 
of  the  instrument.  But  evidence  of  the  circumstances  mider 
which  a  writing  was  given  is  always  admissible  to  aid  the  court 
in  determining  the  true  meaning  of  the  words  in  the  document. 
Accordingly  if  it  can  be  shown  that  the  signature  "A.  B.  Agent" 
or  "A.  B.  Agent  for  C.  D. "  is  a  method  of  signature  adopted 
by  the  principal  for  business  purposes,  this  would  seem  prop- 
erly admisable  in  any  jurisdiction.  But  the  mere  fact  that  a 
note  thus  signed  was  given  in  the  course  of  the  principal's  busi- 
ness, or  even  facts  showing  that  the  parties  to  the  transaction 
supposed  such  a  dgnature  rendered  the  principal  liab^,  not 
the  agent,  does  not  show  that  the  signature  was  regaro^  as 
that  of  tiie  principal.  It  rather  tends  to  show  that  the  p^ifies 
made  a  mistake  of  law  in  eupposii^  that  the  rule  in  regardtto 
formal  contracts  was  similar  to  that  in  regard  to  oral  contractu* 
If,  however,  the  parties  did  in  good  faith  suppose  that  a  trans^ 
action  in  the  form  adopted  would  be  in  law  that  of  the  principal 

Boanjman,  46  Minn.  203,  48  N.  W.  6S2;  CrandaU  t>.  Rollins,  83  N.  Y.  App. 

1116;  Martin  v.  Snath,  6S  Mim.  1,  3  Div.  618,  82  N.  Y.  S.  317;  Small  v.  El- 

So.   33;    Knippenberg   t>.    Greenwood  liott,  12  S.  Dak.  570,  82  N.  W.  92, 

Min.  Co.,  39  Moat.  11,  101  P&c.  159;  76  Am.  St.  Rep.  630. 

Reeve  v.  Firet  Nat.  Bank,  64  N.  J.  L.  »  Riordan  v.  Thornabuiy,  178  Ky. 

208, 210, 23  Atl.  863, 16  L.  R.  A.  143, 33  324,  198  S.  W.  920;  First  Nat.  Bank  v. 

Am.  St.  Rep.  675;  Terhune  v.  Parrott,  Stuetier,  80  Hun,  435,  30  N.  Y.  S. 

59  N.  J.  L.  16,  35  Atl.  4;  Simanton  v.  83,  aTd,  150  N.  Y.  455,  44  N.  E. 

Vliet,  61  N.  J.  L.  695,  40  Atl.  695,  1038,  and  see  caaee  in  the  [Heeeding 

Vliet  e.  Simanton,  63  N.  J.  L.  458,  43  note. 

Atl.  738;  PhelpH  v.  Weber,  84  N.  J.  L.  "  Mathews    v.    Dubuque    Mattr«« 

630,  87  Atl.  469;  Megowan  e.  Petereon,  Co.,  87  la,  246,  64  N.  W.  226,  19  L.  R. 

173  N.  Y.  1,  65  N.  E.  738;  Bush  t>.  Gil-  A.  676;  Davis  v 

more,  46  N.  Y.  Ah).  Div.  89, 61  N.  Y.  S.  587,  6  N.  E.  731. 
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and  not  of  the  agent,  a  reformation  of  the  obligation  might 
properly  be  made  by  a  court  of  equity,"  and  there  can  be  no 
doubt  that  this  function  of  a  court  of  equity  has  oft«i  been 
adopted  in  effect  by  courts  of  law  through  the  short  cut  of 
admitting  parol  evidence  to  indicate  the  real  intent  of  tiie 
parties,  and  then  giving  effect  to  that  intent.  Many  of  the 
cas^  upon  such  notes  as  are  here  under  discussion  must  be  ex- 
plained in  this  way,  ance  the  inquiry  of  tie  court  seems  rather 
to  have  been  aimed  at  discovering  whom  tiie  parties  understood 
to  be  liable  rather  than  at  diseovmng  the  meanii^  of  the  words 
contained  in  the  instnuuent.  The  only  objection  to  such  an 
equitable  short  cut  at  law  is  that  the  same  weight  of  evidence 
to  prove  an  intent  at  variance  with  the  writing  is  not  apt  to  be 
required  where  parol  evidence  is  admitted  at  law  as  where 
resort  is  had  to  an  equitable  proceeding. 

§  303.  A  principal  not  liable  on  a  negotiable  instrument  may 
be  liable  on  its  dishonor. 

The  principal  though  he  is  not  liable,  whether  disclosed  or 
not,  upon  a  negotiable  instrument  dgned  by  his  agent  person- 
ally, may  nevertheless  be  liable  as  a  debtor  for  the  price  or 
the  value  of  any  consideration  received  by  him,  if  the  nego- 
tiable instrument  is  dishonored,"  unless  the  instrument  was 
taken  in  absolute  payment.^ 

§  304.  Only  parties  to  negotiable  imtruments  have  tiie  right 
to  enforce  them. 
The  formal  character  of  negotiable  instruments  makes  it 
as  impossible  to  give  rights  thereon  to  one  who  is  not  a  party, 
as  to  hold  liable  one  who  has  not  signed  the  instrument.** 
There  seems  no  reason  for  a  different  construction  of  the  mean- 

"See  tapra,  a.  14,  and  infra,  J  1585.  agency,  a  court  of  equity  would  en- 

"Bentley  v.  Griffin,  5  Taunt.  *366;  force  liie  obligation  agtunst  the  prin- 

Cooling  Coal  Co,  t>.  Howard,  130  Go.  dpal;  and  see  infra,  $313,  in  r^jaid 

807,  9!  S.  E.  967;  Penti  v.  Stanton,  10  to  the  enforcement  of  the  obligations 

Wend.  Z7I,  25  Am.  Deo,  568;  Harper  of  tnisteee  and  otha*  fiduciaries  against 

a.  llffin  Nat.  Bank,  54  Ohio  St,  425,  the  estate  which  they  represent. 
44  N.  K  97.    In  Kenyon  p.  Williams,  "See  cases  in  the  preceding  nol«. 

19  Ind.  44,  the  court  held  that  if  the  "  See  cases  in  the  following  note, 

contract  was  within  tbe  scope  of  the 
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ing  of  the  name  of  a  person  with  the  addition  "agent,"  "admin- 
istrator," "guM-dian,"  "treasurer,"  or  the  like  when  the  name 
is  that  of  the  payee  of  a  note  from  that  apphcable  when  the 
name  is  that  of  an  obl^or.  Accordingly  it  is  generally  held 
that  such  an  addition  to  the  name  of  the  payee  is  merely  matter 
of  description  and  the  instrument  is  payable  to  the  individual.** 
In  most  jurisdictions,  however,  if  it  were  shown  by  parol 
evidence  that  the  consideration  moved  from  a  corporation  to 
whose  officer,  named  as  such,  the  instrument  was  in  terms  pay- 
able, the  obligation  would  be  held  to  run  to  the  corporation,, 
^ther  because  the  name  of  the  agent  or  officer  was  treated  as 
the  bu^ess  designation  of  the  principal  or  corporation,  or 
apart  from  that  reason.^*    Even  thoi^  the  legal  payee  of  an 

"RnudoU  p.  Bell,  1  M.  ft  S.  *718; 
Caotleberry  v.  Fennel,  4  AIa.  642 
("Agent  for  G.  A.  K.");  Moore  v. 
Penn,  6  Ala.  136;  Ord  >.  MoKee,  5 
Cal.  516  ("Agent");  Saflold  s.  Banks, 
69  Ga.  289  ("Administrator  of  A"); 
Zdlner  e.  Clevdajid,  69  Ga.  631 
("Gturdian  of  A");  Chadaey  v.  Mo- 
Oeery,  27  HI.  253  ("TreMurer"  of  a 
named  corporation);  Hately  c.  Pike, 
162  ni.  241,  246,  44  N.  E.  441,  53  Am. 
St.  Rep.  304;  Shepherd  v.  Evang,  9 
Ind.  260  ("Guardian");  Heavenridge 
v.  Mondy,  34Ind.  28  ("Agent  for  A"); 
Ratdiff  t>.  Erenuan,  87  Ind.  446 
("Administrator  of  A");  Fuller  p. 
Hooper,  3  Gray,  334,  341;  Toledo  Agri- 
cultural Works  0.  Heiaeer,  61  Mo.  128 
("Agent");  Grist  e>.  Backhouse,  4 
Dev.  ft  Batt.  362  ("Agent  of  A"}; 
Card  V.  Neff,  39  Ohio  St.  607  ("Guard- 
ian erf  A"). 

**  Baldwin  v.  Bank  of  Newbury,  1 
Wall.  234,  17  L.  Ed.  634;  Daviee  v. 
Byrne,  10  Ga.  329;  Vat«r  t>.  Lewis,  36 
Ind.  288,  10  Am.  Sep.  29  ("8,  Treaa- 
urer  of  the  I,  M.  B.  Co.");  Nave  r. 
£^nt  Bank,  87  Ind.  204;  Lovejoy  v. 
Citiiena'  Bank,  23  Kans.  331;  Nichols 
».  Frothin^uun,  45  Me.  220,  71  Am. 
,  Dec.  539;  Barney  o.  Newcomb,  9 
Cush.  46;  (3arton  t>.  Union  Bank,  34 
Mich.  279;  Lacey  v.  Central  Bank,  4 


Neb.  179;  Baboock  v.  Beman,  11  N.  Y. 
200;  Firvt  Nat.  Bank  v.  Hall,  44  N.  Y. 
396,  4  Am.  R^p.  698.  Sometimes  the 
determination  of  who  is  the  payee  is 
aided  by  other  terms  of  the  instrument. 
In  Falk  V.  Moebe,  127  U,  8.  697,  8 
S.  Ct.  1319,  32  L.  Ed.  266,  a  promis- 
sory note  signed  by  a  corporation  by 
M,  "Sec  4  Treaa."  was  in  terms  made 
payable  to  M,  "Sec  ft  Treaa."  Ilia 
note  was  indorsed  in  the  same  form. 
It  was  held  that  the  note  was  payable 
to  and  indorsed  by  the  corporation, 
and  that  there  was  no  ambiguity 
which  would  render  admissible  evi- 
dence to  show  an  intention  to  bind  M 
personally.  But  see  the  oontrery  deci- 
sion of  Hately  c.  Pike,  162  III.  241,  44 
N.  E.  441,  53  Am.  St.  Hep.  301,  and 
(/.  Souhe^n  Bank  v.  Boardman,  46 
Minn.  293,  48  N,  W.  1116,  where  a 
not«  signed  by  a  corporation  by  "C, 
Seo'y,"  made  payable  to  "B,  Treas- 
urer," and  indorsed  by  "B,  Treas- 
urer," was  held  to  show  pnma  fade  an 
individual  contract  of  indoisonent. 
In  Vamont,  it  aeuns  that  the  party 
beneficially  interested  in  negotiable 
paper  is  allowed  to  sue  thereon  ss  in 
the  case  of  informal  simple  contracts. 
Rutland  ft  Burlington  R.  Co.  v.  Cole, 
24  Vt.  33;  Valiquette  v.  Clark  Bros. 
Coal   Mining  Co.,   S3  Vermont,  538, 
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iostnunent  in  the  form  under  consideration  is  the  agent  or 
officer,  the  words  of  description  added  indicate  that  the  obliga- 
tion is  held  in  a  fiduciary  capacity.**  An  attempt  is  not  in- 
frequently made  to  make  a  n^otiable  instrument  payable  to 
one  who  holds  an  office  and  his  successors,  the  intent  beii^ 
to  have  tiie  hold^  of  the  office,  as  such,  the  payee.  If  the 
office  is  in  a  corporation,  such  an  ob%ation  would  probably 
be  hdd  payable  in  1^^  effect  to  the  corporation,*'  but  where 
the  c^ce  is  in  an  unincorporated  association,  having  no  l^al 
entity,  silch  a  result  cannot  well  be  reached ;  ^  and  an  instrument 
of  tiiis  character  has  been  held  payable  in  effect  to  the  person 
or  persons  who  fulfil  the  description  at  the  time  the  instrument 
was  delivered.*^  Under  the  Negotiable  Instruments  Law,  how- 
ever, it  serans  that  such  an  instrument  would  be  given  the 
effect  which  it  was  intended  to  have,  and  with  each  change 
in  the  person  holding  the  office,  there  woiild  be  a  chai^  in  the 
pt^ee  of  the  instrument.** 

§  306.  Public  agents. 

The  general  principles  governing  an  agent's  liability  for 
contracts  made  on  behalf  of  his  principal  are  subject  to  an 
exception  in  tiie  case  of  public  agents.  It  is  a  rule  of  presump- 
tion that  a  contract  made  by  a  public  agent,  as  such,  does  not 
make  him  personally  liable  thou^  made  under  such  circum- 
stances or  so  executed  that  he  would  be  liable  if  he  were  a 
private  ^ent.^    This  presumption  is  appUcable  to  sealed 

77  AU.  869,  34  L.  R.  A.  (N.  8.)  440,  "  D&vie  o.  Gftrr,  6  N.  Y.  124,  65 

138  Am.  St.  Rep.  1104.  Am.  Deo.  387. 

"  Davidaon  v.  Dallas,  8  Cal.  227,  "  Negotiable  Instrumenta  Law,  Sec. 

247.  8    (6),    provides    that   an   instrument 

"See  Manice  v.  M&iiice,  43  N.  Y.  nay  be  drawn  payable  to  the  order 

303,  314,  387.  of  the  holder  of  aa  office  for  the  time 

■*It  would  be  possible  to  say  that  being. 

the  note  was  in  effect  payable  to  the  "  Macbeath  v.  Haldinumd,  1  T.  R. 

unincorporated  association,  that  is,  all  172;  Palmer  b.  Hutchiaaon,  6  Ai^.  Cas. 

its  mranbera  jointly,  but  it  Beans  clear  619;  Parks  v.  Ross,  11  How.  3S2,  13 

that  this  is  not  the  intuition  at  the  L.  Ekl.  730;  Dwinelle  c.  Henriques,  1 

patties,  the  form  (A  the  instrument  Cal.  387;  Ogden  e.  Raymond,  22  Conn, 

being  probably  dictated  by  a  desire  to  379,  58  Am.  E>eo.  429;  Sparta  School 

avoid  the  difGcuIties  connected  with  Township  v.  Mendell,   138  Ind.  188, 

an   instrument    payable    to    a    ]argp  37  N.  E.  604;  Simonds  u.  Heard,  23 

changing  body.  Fiok.  120,  34  Am.  Dec.  41;  Reed  v. 
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instruments,  *"  and  negotiable  inBtniments."  The  distinction 
between  public  ^ente  and  private  agents  is  based  on  policy, 
and  in  case  of  officers  of  municipalities  capable  of  acquirii^ 
rights  and  incurring  liabilities  under  contracts,  the  exception 
is  held  inapplicable,  and  the  same  rules  are  enforced  as  in  the 
ease  of  private  agents.**  The  rule  distinguishing  pubhc  agents 
from  private  agents  is  one  of  presumption  only,  and  if  it  is 
clear  that  the  intuition  was  to  make  a  contract  on  the  personal 
credit  of  a  public  agent,  he  will  be  bound.'* 


§306.  Promoters. 

Contracts  are  frequently  made  by  promoters  on  behalf  of 
corporations  which  it  is  expected  will  be  organized.  Often 
und^  the  terms  of  these  contj-acts  if  the  corporation  were  al- 
ready in  existence,  the  contract  would  be  that  of  the  corpora- 
tion and  not  of  the  promoter.  But  as  it  is  impossible  for  the 
corporation  to  contract  before  it  comes  into  existence,  the  con- 
tract is  treated  as  tiiat  of  the  promoter  even  though  the  lan- 
guage of  the  contract  is  appropriate  for  a  contract  by  the  cor- 
poration." Not  only  it  is  impossible  for  the  corporation  to 
N.  E.  85,  !S  L.  R.  A.  G09,  32  Am.  8t. 


Conmy,  26  Mo.  13;  HtunmarBkold  v. 
BuU,  11  Rich.  L.  493. 

■•  MBd>eath  t>.  Haldimand,  I  T.  R. 
172;  HodgBou  v.  Dexter,  1  CraDch,  345, 
2  L.  Ed.  130;  Knight  v.  Clark,  48  N.  J. 
L.  22,  2  AU.  780,  67  Am.  Rep.  534. 

*' School  Town  of  MoaticcJlo  v. 
Kmdall,  72  Ind.  91,  37  Am.  R^.  139; 
Hodgw  V.  Runyan,  30  Mo.  491.  See, 
however,  Wing  d.  Glick,  56  la.  473,  9 
N.  W.  384,  41  Am.  Rep.  118;  Fowler  v. 
AtkiDBon,  6  Minn.  578;  Truateea  of 
Sohook  of  Cahokia  d.  Rautenberg,  88 
HI.  219,  where  it  was  held  that  unless 
the  body  of  a  n^otiable  inatrument 
contained  some  indication  that  the  obli- 
gation was  intended  as  an  official  one, 
the  rules  applitsble  to  private  agents 
api^  and  that  the  addition  of  the 
(ffice  of  the  public  agent  to  the  signa- 
ture would  not  free  him  from  Ua- 
bUity. 

"HaU  V.  Cookrell,  28  Ala.  607; 
Brown  v.  Bradlee,  166  Man.  28,  30 


Rep.  430;  Simonds  v.  Heard,  23  Ptek. 
120,  34  Am.  Dec  41;  Providence  v. 
Miller,  11  R.  I.  272,  23  Am.  Rep. 
453. 

*■  Auty  V.  Hutchinaon,  6  C.  B.  266; 
Brown  f.  Bradlee,  166  Mass.  28,  30 
N.  £.  86,  15  L.  R.  A.  G09,  32  Am.  St. 
Rep.  430;  Biown  f.  Rundlett,  15  N.  H. 
360;  Nichok  e.  Moody,  22  Barb.  611; 
Walker  e>.  Swartwout,  12  Johns.  444, 
7  Am.  Den.  334;  Osborne  v.  Ken,  12 
Wend.  179;  Hammankold  r.  Bull,  9 
Rich.  Law,  474. 

"  Keber  v.  Barter,  L.  R.  2.  C.  P.  174; 
Weiss  c.  Arnold  Print  Works,  188  Fed. 
688;  Hersey  v.  Tully,  8  Col.  App.  110, 
44  Pac.  854;  Carmody  p.  Powm,  60 
Mich.  26,  26  N.  W.  801;  O'Rorke  «. 
Geary,  207  Pa.  240,  66  Atl.  541.  See 
also  Tanner  v.  Sinaloa  land  Sets.  Co., 
43  Utah,  14,  134  Pac.  586,  Ann.  Cu. 
1916  C.  100.  Cf.  Feitel  v.  DnsyfoiM, 
117  La.  766,  42  So.  2Sg. 
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become  liable  before  it  comee  into  cmstence,  but  its  mere  incor- 
poration will  not  of  itself  charge  it  with  liability  for  contracts 
which  prior  thereto  promoters  purported  to  make  in  its  behalf.** 
The  corporation,  however,  may  enter  into  contracts  based  on 
agreements  previously  made;  thus  subscriptions  to  stock  in  a 
corporation  thereafter  to  be  formed,  amount  to  offers  to  the  cor- 
poration which  subsequently  may  be  accepted  by  it;**  though, 
until  acceptance,  the  subscriber  may  withdraw."  The  prin- 
ciple governing  other  contracts  intended  to  be  made  on  behalf 
of  the  future  corporation  is  the  same.  Though  it  cannot  when 
formed  ratify  the  action  of  the  promotCT  since  it  is  an  essential 
of  ratification  that  the  principal  should  have  been  in  existence 
and  capable  of  contracting  at  the  time  the  agent  acted,  "^  the 
corporation  either  by  formal  action,  or  without  such  action  if 
the  contract  is  of  a  sort  which  requires  no  fonnahty,  may 
become  bound  as  a  party  to  the  contract  by  adoption  or 
novation.** 


"Kdnerf.  Baxta,  L.  R.  2C.  P.  174; 
United  German  Silver  Co.  v.  Bronsoa, 
92  Cbnn.  266,  102  AU.  647.  In  Pen- 
neU  t.  Lothrop,  191  Maas.  357,  369, 
77  N.  £.  842,  speaking  of  &  contract 
prepared  on  behalf  of  the  oorporation 
before  ita  incorporatioa,  the  court 
said:  "Such  a  continct,  as  between 
the  corporation  and  any  other  party, 
woutd  have  ita  inception  when  en- 
teand  into  by  the  corporation,  and 
would  require,  to  make  it  valid,  the 
existence  of  all  such  elements  as  are 
nececoary  in  other  contracts." 

"Athol  Music  Hall  Co.  v.  Carey, 
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"Bryant's  Pond  ateam-Mill  Co. 
e.  Felt,  87  Me.  234,  32  Atl.  888,  33 
L.  R.  A.  593;  Hudson  Real  Estate  Co. 
e.  Tower,  156  Mass.  82,  30  N.  E.  466. 32 
Am.  St.  Rep.  434,  161  Mass.  10,  36 
N.  E.  680,  42  Am.  St.  Rap.  379;  and 
see  aupm,  {  118. 

"  See  supra,  J  278.  But  see  Stanton 
V.  New  York  Ac,  B.  Co.,  59  Conn, 
272,  22  Atl.  300,  21  Am.  St,  Rep.  110. 

>•  Whitney  v.  Wyman,  101  U-  S.  392, 
25  L.  Ed.  1060;  In  n  Ballou,  216  Fed. 


810;  Moore  Ac.  Co.  v.  Towers  &c.  Co., 
87  Ala.  206,  6  So,  41,  13  Am.  St,  Rep. 
23;  United  Gennan  Silver  Co,  v.  BrOD- 
son,  92  Conn.  266.  102  Atl,  647;  Chi- 
cago Building  &  Mfg.  Co.  v.  Talbotton 
Creamery  &  Mfg.  Co.,  106  Ga.  84, 
31  S.  E.  809;  Louis  Cook  Mfg,  Co.  b. 
RaadaU,  62  la.  244,  17  N.  W.  607;  Bel- 
fast V.  Belfast  Water  Co.,  115  Me.  234, 
98  AU.  738,  L,  R,  A.  1917  B,  908;  Mo- 
Arthur  V.  Times  I^inting  Co..  48  Minn. 
319,  61  N.  W.  216, 31  Am.  St.  Rep.  653; 
The  Paxton  Cattle  Co.  ir.  First  Natl. 
Bank,  21  Neb.  621,  33  N.  W.  271,  59 
Am.  R«p.  862;  Oakee  v.  Cattaraugus 
Wata-  Co.,  143  N.  Y.  430,  38  N.  E. 
461,  26  L.  R  A.  644;  Seymour  a. 
firing  Foreat  Association,  144  N.  Y. 
333,  39  N.  E.  365,  26  L.  R.  A.  859; 
Uotgfm  V.  Bon  Bon  Co.,  222  N,  Y,  22, 
118  N.  E.  206;  Schreyer  v.  Tvaosr,  etc., 
Co.,  29  Oreg.  1,  43  Pac.  719;  Huron 
Pnnting  Co.  t>.  Kittleson,  4  S.  Dak. 
520.  67  S.  W.  233;  Pittsburg,  etc.. 
Mining  Co.  u.  Quintreli,  91  Tenn.  693, 
20  S.  W.  248;  Weatherford,  ete.,  Ry. 
Co.  V.  Grants,  86  Tex,  350,  24  S,  W. 
796,  40  Am.  St.  Rep.  637;  Buffington 
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The  cases  generally  speak  of  the  obligation  of  the  corpora- 
tion as  created  by  adoption,  but  novation  seems  the  more 
accurate  tenn.  If  the  assent  of  the  corporation  to  the  bargain 
is  merely  an  adoption  of  it,  the  promoter  apparently  must 
still  remain  liable."  But  it  seems  more  nearly  to  correspond 
with  the  intentions  of  the  parties  to  suppose  that  when  the 
corporation  assents  to  the  contract,  it  assents  to  take  the  place 
of  the  promoter — a  change  of  parties  to  which  the  other  side 
of  the  contract  assented  in  advance.  There  would  then  be 
a  novation  which  would  dischfu'ge  the  promoter  at  the  same 
time  the  corporation  assumed  the  obligation.*' 

§  307.  Unincorporated  associatioiis. 

Numerous  societies  exist  composed  of  a  large  and  changing 
membership  which  are  not  incorporated.  Within  this  class 
are  clubs  for  social  purposes,  charitable  and  pohtical  societies, 
and  also  associations  whose  object  is  the  transaction  of  busi- 
ness for  profit. 

The  common  law  recognized  no  entity  in  such  associatjons. 
The  act  of  an  officer  or  agent  of  such  a  society  bound  others,  if 
at  all,  as  individuals.  Whether  members  become  so  boimd  as 
individuals  depends  on  the  law  of  agency  and  partnership.  If 
the  association  is  formed  for  conducting  business  for  the  pur- 
pose of  profit,  it  is  a  partnership  and  the  liabiUty  of  the  indi- 
vidual members  upon  the  debts  incurred  or  contracts  made  on 
behalf  of  the  association  by  officers  or  individual  members,  is 
governed  by  the  law  of  partnership.*'    Such  an  unincorpo- 

V.  Bardon,  80  Wis.  635,  £0  N.  W.  776.  N.  E.  770;  Van  VUedea  v.  WeUes,  6 

Cf.   Abbott  v.   Eapgood,    ISO    Mass.  Johns.  85;  Shidda  f.  Clifton  Hill  Land 

248,  22  N.  E.  907,  5  L.  R  A.  586,  15  Co.,  M  Tenn.  123,  28  8.  W.  668,  26 

Am.  St.  It«p.    193,   and  canes  cited;  L.  R.  A.  509,  45  Am.  8t.  Bep.  700; 

Koppel  V.   Massachusetts  Brick  Co.,  Enni«  Cotton  Oil  Co.  f.  Burks  (Tex. 

192  Mass.  223,  78  N.  E.  128.  dv.  App),  39 S.  W.  966. 

*>SeeKe]nerE>.  Baxtw,  L.  R.  2G.  P.  "Hod^on  t>.  Baldwin,  65  111.  532; 

174.  Manning  v.   Ga^iarie,    27   Ind. 

"  See  O'Rorke  e.  Geary,  207  Pa.  240,  Eof^^ah  o.  Wall,  12  Rob.  (U.)  132; 

243,  56  Atl.  541.  Beaman  a.  Whitney,  20  Me.  413;  At- 

The  pramotcr  was  held  discharged  kins  v.  Hunt,  14  N.  H.  205;  Famum  ir. 

in  the  following  caaes:  Chicago  Build-  Pateh,  60  N.  H.  294,  49  Am.  Rep.  313; 

ing  &  Mfg.  Co.  V.  Talbotton  Cream-  Edgerly  v.  Oatdner,  9   Neb.    130,    1 

cry  &  Mfg.  Co.,  106  Ga.  84,  31  S.  E.  N.  W.  :004;  Wella  v.  Gates,  18  Barb. 

809;  Smith  v.  Parker,  148  Ind.  127,  46  664;  Imperial  Shale  Briok  Co.  c.  Jew- 
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rated  association  for  the  transaction  of  business  frequently  fol- 
lows in  its  organization  the  analogy  of  a  corporation.  Ttbjib- 
ferable  certificates  are  issued  showing  the  share  of  the  holder 
in  the  common  enterprise,  and  by-laws  are  adopted  and  officers 
elected  as  if  the  association  were  a  corporation.  It  is,  however, 
a  partnership,  and  the  individtml  members  are  liable,  as  part- 
ners, on  obligations  incurred  by  the  officers  within  the  scope 
of  their  authority/'  This  is  true  though  the  association  by 
the  terms  of  its  organization  is  codperative  and  the  surplus 
above  "dividends"  of  six  per  cent  to  the  shareholders  is  to  be 
distributed  to  purchasers.**  Unlike  ordinary  partnerships  the 
death  of  one  member  of  such  a  jointrstock  association  does  not 
dissolve  the  partnership  as  to  the  survivors;  *^  nor  does  the 
transfer  of  shares.^  Unlike  ordinary  partnerships  also,  the 
control  of  the  business  is  ordinarily  vested  in  officers  or  man- 
agers, and  no  implied  power  exists  in  other  members  to  bind 
their  associates.*' 

One  who  becomes  a  member  is  not  liable  upon  obligations 
created  before  he  joined  the  association  unless  for  sufficient 
consideration  he  has  assumed  such  liability.**    In  that  event 


«tt,  160  N.  V.  143,  62  N.  E.  167;  Smith 
tr.  HoUister,  32  Vt.  695;  Stimaon  v. 
Lewis,  36  Vt.  91 ;  Tenney  d.  New  Engl. 
Protec.  Union,  37  Vt.  64;  Henry  ». 
Jackeon,  37  Vt.  431.  See  also  Wil- 
liams v.  MUton,  216  Man.  1, 102  N.  E. 
355. 

u  Paring  t>.  Hone,  4  Bing,  28; 
Fox  0.  Clifton,  6  Bing.  776;  Mei^ 
chants'  Nat.  Bank  v.  Wehnnann,  202 
U.  S.  295,  300,  28  S.  a.  613,  50  L. 
Ed.  1036;  Davis  o.  Beverly,  2  Cranch 
C.  C.  36;  Grady  v.  Robinson,  28  Ala. 
289;  McConneU  c.  Denver,  36  Gal. 
366,  95  Am.  Dec.  107;  Bennett  t>. 
LaUuop,  71  Conn.  613,  ^  AU.  634; 
Pettis  V.  Atkins,  60  lU.  454;  Haney 
etc.,  Mfg.  Co.  F.  Adaza  CoQperative 
Creamery,  108  la.  313,  79  N.  W.  79; 
ftost  w.  Walkw,  60  Me.  468;  TyrreU 
v:  Waahbum,  6  Allen,  466;  Ashley  v. 
Dowling,  203  Mass.  311;  Willson  u. 
Owen,  30  Mich.  474;  Atkins  v.  Hunt, 
14  N.  H.  206;  lUanhard  v.  Hovey,  13 


Oh.  300;  Hen  v.  Werta,  4  S.  &  R.  356; 
Shamburg  f.  AbboU,  112  Pa.  St.  6, 
4  Atl.  S18;  Hatdy  ir.  Norfolk  Mfg.  Co., 
80  Va.  404;  Kimmina  v.  Wilson,  8  W. 
Va.  684;  Werner  v.  Letsen,  31  Wis.  169. 

"Ashley  v.  Dowling,  203  Mass. 
311,  89  N.  E.  434,  133  Am.  St.  Rep. 
296. 

"Baird's  Case,  L.  R.  6  Ch.  725; 
Tyrrell  v.  Washburn,  6  AUen,  466; 
Taber  v.  Brack,  192  Mass.  355,  7S 
N.  E.  472;  Walker  «.  Wait,  50  Vt.  668. 

*  Troy  Iron  4o.  Factory  v.  Winalow, 
46  Barb.  231;  Cothran  v.  Perry,  8 
W.  &  S.  262,  and  see  cases  in  the 
preceding  note. 

« Greenwood's  Case,  3  De  G.  M  «t. 
G.  469,  477. 

•■Hornbefger  v.  Orchard,  39  Neb. 
639,  58  N.  W.  426;  Fuller  v.  Rowe,  57 
N.  Y.  23;  Barry  v.  Nuckolls,  2  Humph. 
324.  Nor  is  he  liable  for  obligatioos 
incurred  after  he  has  ceased  to  be  a 
the  knowledge  of  the  jdain- 
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his  liability  would  be  deternuned  by  the  principles  govemii^ 
contracts  to  assume  and  pay  debts  due  to  third  persons.^ 

§  308.  Unincorpoiated  associations  which  are  not  partner- 
ships. 

Associations  which  do  not  conduct  business  for  the  purposes 
of  profit  are  not  partnerships  but  their  members  become  liable 
for  obligations  incurred  in  behalf  of  the  association  within  Hie 
scope  of  the  authority  of  the  agent  attempting  to  create  the 
liabihty.  The  distinction  between  an  association  which  is  a 
partnership  and  one  which  is  not,  is  mainly  in  that  the  rela- 
tion of  partners  to  one  another  implies  an  authority  in  itself, 
whereas  tiie  liability  of  members  of  an  association  which  is  not 
a  partnership  for  the  acts  of  its  officers  or  other  members,  must 
be  determined  on  general  principles  of  agency. 

Becoming  a  member  of  a  society  in  itself  may  involve  assent 
to  the  articles  of  agreement  or  by-laws  which  state  the  pur- 
pose and  nature  of  the  association,  and  it  is  at  least  true  that 
one  who  becomes  a  member  of  a  club  with  stated  dues  thereby 
agrees  to  pay  them.*"  Whether  this  is  an  enforceable  obligation 
is  a  question  not  without  difficulty.  A  man  camiot  contract 
with  himself,  nor  can  a  contract  exist  in  which  the  promisor  is 
also  one  of  several  joint  promisees,  or  where  one  of  several  joint 
promisors  is  a  promisee,"  but  where  the  duty  to  pay  is  clear,  the 
difficulty  would  probably  be  dealt  with  to-day  as  avoidable  by 
proceeding  in  equity  or  by  assignment  to  a  third  person  of  the 
right  of  the  associated  members.'*  In  this  connection  may  be 
considered  the  obligation  which  a  partner  may  be  under  to  con- 
tribute to  bis  partnership.     liabiHty  on  obligations  made  on 

tiff.     RhoedB  o.  Fitipatiick,  166  Pa.  'i  Harmer  v.  Steele,  4  Exoh.   1,   1 

291,  31  Ati.  76.  Ames  Cos.  Billa  ft  Notes,  820  and  not«, 

<*See  infra,  1361.  p.  324;  Hursh  v.  Jaoolw,  76  la.  72,  39 

"Raggett  0.  Bishop,  2  C.  &  P.  343  N.  W.  187,  1  L.  R.  A.  152;  DiUenbedt 

(action  wss  brought  in  the  name  of  the  v.  Dyg&rt,  B7  N.  Y.  303,  49  Am.  R^, 

"Master"  of  the  dub);  Anderson  v.  G25.     See  also  infra,  J  333,  and  Neg. 

Afflidon,  114  Minn.  202,  130  N.  W.  Inat.     Law,     Sec.     119,     (S),    M(/hi, 

1002,  34  L.  R.  A.  <N.  S.)  647  (action  { 1189. 

was  brought  by  an  assignee  of  the         "Anderson  v.  Amidon,  114  Minn. 

club);  <^.  LaFond  v.  Deems,  81  N.  Y.  202, 130  N.  W.  1002, 34 L.  R.  A.  (N. 8.) 

507,  where  the  court  said  that  pay-  647. 

ment  of  dues  could  not  be  compiled. 
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behalf  of  the  associatioQ  with  third  persons  are  free  from  diffi- 
culty in  principle.  In  so  far  as  the  obligation  was  created  in  a 
manner  authorized  by  articles  of  agreement  or  by-laws,  the  in- 
dividual members  are  liable;  beyond  that  each  one  is  liable  only 
so  far  as  he  has  personaUy  assented  to  the  transaction  in  ques- 
tion.'* Those  who  are  bound  are  presumably  bound  joiatly/* 
Unless  bound  by  their  implied  agreement  when  they  joined  an 
association,  members  are  not  liable  for  obligations  imauthorized 
by  them,  though  authorized  by  tiie  majority  of  their  fellow 


§  309.  Procedure  in  enforcing  rights  and  liabilities  of  tmin- 
corporated  associatioi^. 
The  difficulty  of  procedure  in  actions  by  or  against  the  mem- 
bers of  an  unincorporated  association  where  the  members  are 
numerous,  has  led  to  the  enactment  in  England,  and  some 
of  the  United  States,  of  statutes  authorizing  suits  in  the  name 


M  nemyng  v.  Hector,  2  M.  A  W.  172; 
Cockerell  ir.  Anconipte,  2  C.  B.  (N.  S.) 
440;  DaviaoD  v.  Holden,  55  Coon,  103, 
10  Atl.  515,  3  Am.  St.  Rep.  40;  Lewia 
e.  Tilton,  64  Is.  220,  19  N.  W.  911,  52 
Am.  Rep.  436;  Rediiog  v.  Anderson,  72 
la.  498,  34  N.  W.  300;  NeweU  v.  Bor- 
dm,  128  Maw.  31;  Volgra^  o.  Ray,  131 
MasB.  439;  R&r  v.  Powers,  134  Maas. 
22;  Clark  o.  O'Rourke,  111  Mich.  108, 
69  N.  W.  147,  66  Am.  St.  Rep.  389; 
Jenkinaon  o.  Wysner,  125  Mich.  89, 
83  N.  W.  1012;  Detroit  Life  Guard 
Band  v.  First  Michigan  Infantry,  134 
Mich.  598,  96  N.  W.  934;  Heath  t>. 
Goelin,  80  Mo.  310,  SO  Am.  Rep.  605; 
McCabe  ».  GoodfeUow,  133  N.  Y.  89, 
30  N.  E.  728,  17 1..  R.  A.  204;  Light- 
bourn  f.  Walsh,  97  App.  Div.  187,  89 
N.  Y.  8.  856;  Eoaman  p.  Eimieally, 
43  N.  Y.  Miac  76,  86  N.  Y.  8.  263; 
DevoBB  c.  Gray,  22  Ohio  St.  159, 
45  N.  Y.  Misc.  411,  90  N.  Y.  8. 
367;  Ash  b.  Guie,  97  Pa.  493,  39  Am. 
Rep.  818;  Winona  Lumber  Co.  p. 
Church,  6  S.  Dak.  498,  62  N.  W,  107; 
FndendaU  v.  Taylor,  23  Wis.  538,  99 
Am.  Dec.  203.    In  the  case  (rf  MoGabe 


o.  GoodfeUow,  and  Hoeman  v.  Kin- 
neatly,  supra,  the  court  found  the 
authority  of  the  managerB  was  con- 
fined to  expenditures  to  the  eictent  of  a 
contributed  fund,  and  that  there  was 
no  power  to  bind  individual  membeis 
beyond  that,  even  for  contracts  of  a 
kind  contemplated  in  tiie  purposes 
of  the  association,  but  in  the  latter 
case  property  turned  over  to  the 
members  of  the  association  had  been 
increased  in  value  by  the  dischai^  of 
liens.  These  liena  had  been  paid  from 
the  fund  contributed  for  carrying  on 
business,  and  a  third  person  who  had 
contracted  with  the  managers  of  the 
asooiation  was  held  entitled  to  en- 
force his  claim  agaiitst  such  property 
of  the  association  to  the  eictent  of  the 
funds  used  to  discharge  the  hens. 

"See  irtfra,  S322. 

w  WiUcox  0.  Arnold,  162  Maw.  ff77, 
39  N.  E.  414.  In  this  case  aU  the 
members  of  a  college  class  but  <Hte 
voted  to  publish  a  class  book.  It  was 
held  that  all  but  the  non-assenting 
member  were  liable  for  the  e:qieose8 
of  publication. 
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of  the  association.'*  Apart  from  such 'statutes,  the  rules  of 
procedure  requiring  all  who  are  jointly  entitled  to  sue,  or 
jointly  liable  to  be  joined  as  defendants  are  applicable." 

It  is  sometimes  difficult  to  tell  in  case  of  written  contracts 
whether  the  intent  was  to  bind  personally  an  i^ent  or  officer  of 
an  tmincorporated  society,  or  to  bind  the  society  itself;  that  is, 
all  its  members.  There  is  no  distinction  in  principle,  however, 
between  such  a  case  where  the  principal  is  an  incorporated 
society,  from  cases  where  the  principal  is  an  individual  or  cor- 
jmration.'*  It  is  to  be  observed,  however,  that  where  the  prin- 
cipal is  an  unincorporated  association,  and  the  agent  is  a  mem- 
ber of  it,  ihe  agent  becomes  liable  personally,  whether  he  enters 
into  obhgations  on  behalf  of  the  association  or  on  his  own  be- 
half. If  he  contracted  on  behalf  of  the  association  he  is  entitled 
by  plea  in  abatement  to  demand  that  the  other  members  be 
joined  as  defendants,  but  he  cannot  himself  escape  liability.** 

§  310.  Executors  and  admintetrators  are  liable  personally 
on  tiieir  contracts. 
For  debts  and  obligations  of  a  deceased  person  his  ex- 
ecutor or  administrator  is  not  personally  responsible.  The 
right  of  the  creditor  is  limited  by  the  assets  of  the  estate.  The 
executor  or  administrator  in  theory  continues  the  person  of  the 
deceased  for  the  purpose  of  being  sued  as  well  as  of  brii^ing 
action,  but  such  judgments  as  are  rendered  against  the  personal 
representative  for  debts  of  the  deceased,  can  be  satisfied  only 
out  of  the  property  of  the  latter.**    Any  contract  made  after 

"See  Taff  Vale  Ry.  Co.  v.  Amal-  gamated  Woodworkers,  165  Ind.  421, 

gftmated  Society,    119011  A.  C.  428;  75  N.  E.  877,  2  L.  R.  A.  (N.  S.)  788. 

Daviaon  v.  Holden,  55  Conn,  103,  10  "As  to  contraotB  at  this  Bort,  see 

Atl.  515,  3  Am.  St.  Rep.  40;  Detroit  »upra,  1 281.     See  also  Thompson  e>. 

Life  Guard  Band  v.   First  Michigan  Oarrison,  22  Hans.  765,  whoe  an  ia- 

lofantry,  134  Mich.  598,  96  N.  W.  934;  vitation  by  the  elders  d  a  church  in 

St.  Paul  Typothetfe  v.  St.  Paul  Boole  behalf  of  the  congregatjon  was  held  to 

Binders'    Union,    94   Minn.    351,    102  bind  the  dgnere. 

N.  W.  726;  Curran  v,  Galen,  152  N.  Y.  "  Thompson  v.  Garrison,  22  Kana. 

33,  46  N.  E.  297,  37  L.  R.  A.  802,  57  765;    Detroit    Life    Guard    Band    e. 

Am.  St.  Rep.  496;  Wunch  f.  Shank-  First  Michigan   Infantry,    134  Mich, 

land,  59  N.  Y.  App.  D.  482, 69  N.  Y.  S.  598,  96  N.  W.  934. 

349.  *°6ee  WiUiams  on  Executors  (7th 

"  Kargea   Furniture   Co.    v.   Amal-  Am.  ed.),  *  1693  et  aeq.     As  to  what 
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the  testator's  death  by  an  executor  or  administrator  is  neces- 
sarily his  personal  contract,  as  the  common  law  does  not  recog- 
nize the  estate  of  a  deceased  person  as  an  entity."  This  is  true 
even  thoi^  the  contract  is  a  proper  one,  and  perhaps  directed 
by  the  testator's  will.  Thus  if  an  executor  is  authorized  by  wiU 
or  otherwise  to  carry  on  the  testator's  business,  he  becomes  per^ 
sonally  liable  for  the  debts  so  incurred.''  So  contracts  for  fu- 
neral expenses ; "  or  other  contracts  properly  entered  into  for  the 
administration  of  the  estate,'*  as  where  an  executor  employs 
counsel  in  matters  relating  to  the  estate,  bind  the  executor  per- 
sonally.'" But  it  is  otherwise  of  quasi-contractual  obligations. 
H  an  executor  or  administrator  receives,  as  part  of  the  testator's 


contracts  of  a  deceased  persoa  cease 
to  be  obligatory  upon  his  eetat«  see 
tr^ra,|1940.  A  contract  to  pay  money 
after  one's  own  death  is  vaJid.  Ghar- 
ron  ■>.  Day,  228  Mass.  306,  117  N.  E. 
347. 

*i  Lyman  d.  National  Bank  of  the 
Republic,  ISI  Ma».  437,  438,  63  N.  E. 
923,  and  see  cases  in  the  following 

"/n  re  Johnson,  16  Ch.  D.  648; 
Dowae  v.  Gorton,  [1891]  A.  C.  100; 
Fosworth  o.  White,  72  Ala.  224; 
Rosea'  Estate,  80  Col.  166,  22  Pac. 
86;  Stqihens  ir.  James,  77  Ga.  130, 
3  S.  K.  16;  Millw  t>.  Didisheim,  05 
III.  App.  321;  Howe  c.  Richardson,  186 
Maw.  260,  71  N.  E.  643;  Uible  o. 
Ferry,  32  N.  J.  Eq.  791;  Doolittle  s. 
Willet,  67  N.  J.  L.  308,  31  Atl.  385; 
Willis  V.  Sharp,  113  N.  Y.  586,  21 
N.  £.  705,  4  L.  R.  A.  493;  Dedllis  t>. 
MaseeUi,  162  N.  Y.  App.  D.  304,  306, 
136  N.  Y.  a.  673;  Braun  v.  Braun,  14 
Manitoba;  346.  Cf.  Dwyer  v.  Kalteyer, 
68  Tex.  554,  5  8.  W.  76,  holding  that 
an  executor  is  not  liable  to  creditors 
where  a  statute  authorized  t^e  execu- 
tor to  continue  the  business.  And 
Fleming  o.  Ediy,  18  Col.  App.  23,  60 
Fats.  272,  holding  the  executor  not 
liable  where  the  buainesa  was  carried 
on  undo'  the  order  of  the  Probate 
Court. 


"  Brioe  v.  Wilson,  8  A.  A  E.  349,  Q.; 
Comer  e.  Shew,  3  M.  &  W.  360;  True- 
man  ir.  Tilden,  6  N,  H.  201.  For  such 
expenses,  unlew  actually  contracted 
for  by  the  representative,  it  seems  bia 
liability  would  be  limited  to  the  extent 
that  there  were  assets  in  the  estate. 
See  beaidea  cases  cited  above,  Hapgood 
V.  Houghton,  10  Pick.  164;  Patterson  u. 
Patterson,  59  N.  Y.  674;  France's  £^ 
tate,  76  Pa.  220. 

MFarhaU  v.  Farhall,  L.  R.  7  Ch. 
App.  123;  Massey  v.  Dokc,  123  Ark. 
211,  185  S.  W.  271;  Taylor  v.  Mygatt, 
28  Conn.  184;  Bott  v.  Barr,  95  Ind. 
243;  Manning  v.  Osgood,  161  Mass. 
148,  23  N.  E.  732;  O'Brien  v.  Jackson, 
167  N.  Y.  31,  60  N.  E.  238;  LeBanm  v. 
Barker,  143  N.  Y.  App.  D.  402,  127 
N.  Y.  S.  079. 

»  Tucker  u.  Grace,  61  Ark.  4!0,  33 
8.  W.  530;  McKee  d.  Sober,  138  Cal. 
367,  71  Pac.  438,  640;  Long  v.  Rodman, 
68  Ind.  68;  Clwk  v.  Sayre,  122  Iowa, 
691,  98  N.  W.  484;  Brown  v.  Quinton, 
80  Kans.  44,  102  Pac.  242,  25  L.  R.  A. 
(N.  S.)  71;  Ctopton  c.  Gholson,  63 
Miss.  466;  Howell  v.  Myer,  105  Miss. 
771,  63  So.  233;  State  ex  rel.  Kdly  v. 
Second  Judicial  Diat.  Court,  25  Mont. 
33,  63  Pac.  717;  Wight  p.  Dolenty,  63 
Mont.  168,  162  Pac.  387;  Wait  v. 
Holt,  58  N.  H.  467;  Pkrtt  ti.  Piatt,  106 
N.  Y.  488,  12  N.  E.  22;  Parker  v. 
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estate,  assets  which  equitably  belong  to  another,  the  obli^tioa 
to  restore  them  to  the  true  owner  runs  against  the  executor  or 
administrator  in  his  official  capacity  as  continuing  in  law  the 
person  of  the  deceased,  and  judgment  will  be  given  against  the 
goods  of  the  estate.*"  And  similarly  if  a  payment  is  made  on  be- 
half of  the  estate  or  a  benefit  conferred  upon  it  by  a  third  person 
under  such  circumstances  that  had  a  similar  payment  or  benefit 
been  rend^^d  to  a  hving  person,  a  quasi-contractual  right 
against  him  would  have  existed,  such  a  quasi-contractual  right 
also  arises  against  the  executor  or  administrator  of  the  estate  in 
question,  in  his  official  capacity  and  judgment  will  go  against 
the  goods  of  the  deceased.*^  As  the  contracts  of  an  executor 
or  administrator  bind  him  personally,  if  on  his  death  an  admin- 
istrator de  bonis  non  is  appointed,  the  latter  is  not  liable  even 
upon  contracts  rightfully  made  by  his  predecessor  in  office." 

§  311.  Executors  and  administrators  may  by  special  stipula- 
tion exempt  tiiemselves  from  personal  liability. 
Even  thou^  the  consequence  of  a  stipulation  in  an  agree- 
ment with  an  executor  or  administrator  that  he  shall  be  sub- 
ject to  no  personal  liability  is  that  no  contract  whatever 
arises  for  lack  of  a  contracting  party,  pl»n  words  of  exemption 
must  be  and  are  given  effect.**    Though  no  contract  with  the 


Day,  166  N.  Y.  383,  49  N.  E.  1046; 
In  re  Noctoa's  £bt.,  162  N.  Y.  S.  216; 
BesancOD  v.  W^ner,  16  N.  Dak.  240, 
112  N.  W.  966;  Thomas  v.  Moore,  52 
Ohio  St.  200,  39  N.  E.  803;  Waite  t. 
Willia,  C  Ore.  288,  70  Pae.  1034; 
In  Tt  SulliTan'a  Iktate,  30  Waah.  217, 
78  Pac.  945;  Thompeoo  d.  Mann,  65 
W.  Va.  648,  64  8.  E.  920,  22  L.  R.  A. 
{N.  S.)  1094,  131  Am.  St.  Rep.  987. 
But  see  Greene  o.  GrimBhaw,  II  lU.  389. 
"De  Valengin'a  Adm.  o.  Duffy,  14 
Pet.  290,  291,  10  L.  Ed.  467;  Terry  v. 
Furguson,  Adm.,  8  Fort.  (Ala.)  500; 
Crowder  v.  Shackl^ord,  35  Miss.  321, 
359;  Seheibeler  v.  Albee,  114  N.  Y. 
App.  D.  146,  99  N.  Y.  8.  708;  Conger 
«.  Atwood,  28  Ohio  St.  134, 22  Am.  Rep. 
362;  Thomas  v.  Moore,  62  Ohio  St.  200, 
205,  39  N.  £.  803. 


"Aflhby  V.  Ashby,  7  B.  *  C.  444; 
Haynes  ti.  Forehaw,  11  Hare,  93,  104; 
Steele  v.  McE>owell,  9  Sm.  i:  M.  193; 
WftU  0.  KeUogg-a  Ex.,  1ft  N.  Y.  385; 
Arbuckle  o.  Tracy,  15  Oh.  432;  Conger 
0.  Atwood,  28  Ohio  St.  134,  141,  22 
Am.  Rep.  362;  qf.  FarbaU  v.  FarbaU, 
L.  R.  7  Ch.  App.  123. 

"Ferrin  v.  Myrick,  41  N.  Y.  315; 
FitzBimmorui  b.  Safe  Deposit  &  Tnigt 
Co.,  189  Pa.  514,  42  All.  41. 

"Long  f.  Rodman,  58  Ind.  68,  62; 
Grafton  Nat.  Bank  v.  Wing,  172  Mass. 
513.  52  N.  E.  1067,  43  L.  R.  A.  831, 
70  Am.  St.  Rep.  303;  Ooinania  Bank 
D.  Michaud,  62  Minn.  459, 65  N.  W.  70, 
30  L.  R  A.  286,  54  Am.  St.  Rep.  653; 
Douglass  V.  Leooaid,  17  N.  Y.  8.  691, 
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estate,  as  such,  is  posdble,  it  is  poesible  that  the  executor 
shall  agree  to  perf  onn  only  to  the  extent  that  the  assets  of 
the  testator's  estate  pennit,  and  that  the  person  with  whom 
the  executor  contracts  shall  accept  such  a  limited  promise  in 
return  for  his  own  pronuse  or  performance.'''  Probably  such 
an  ^;reement  often  more  nearly  express^  the  intent  of  the 
parties  than  tiie  obligation  which  is  inferred  by  the  law  gen- 
erally .prevailii^.  In  a  New  York  case,™  Selden,  J.,  said:  "I 
am  of  opinion,  that  where  the  contract  itself  is  ostensibly  made 
in  behalf  of  the  estate,  and  relates  exclusively  to  mattes  in 
which  the  executor  or  administrator  has  no  personal  interest, 
if  the  latter,  in  making  the  contract,  describes  himself  as  exec- 
utor, &c.,  the  presumption  is,  that  he  intended  to  bind  the 
estate  and  not  himself.  This  would  be  found  in  most  cases  to 
be  in  accordance  with  the  facts,  and  such  I  think  is  the  legal 
inference."  It  is  probable  that  tim  langu^e  in  freeing  Uie 
executor  from  liabilities  goes  beyond  the  warrant  of  most 
deci^ons  though  not  beyond  what  is  reasonable.  According 
to  the  wei^t  of  authority  even  though  the  identification  of 
the  estate  for  which  the  executor  is  acting  is  disclosed,  and 
though  the  business  concerns  the  estate,  in  the  absence  of 
langu^ie  necessarily  showing  a  contrary  intent,  the  execu- 
tor entering  into  a  contract  binds  himself  personally.^*  In 
view  of  the  fact  that  unless  the  executor  or  administrattO'  is 
a  party  to  a  contract  made  by  him,  no  contract  can  exist,  it 
follows  in  formal  contracts,  such  as  n^otiable  instruments, 
even  more  clearly  than  in  regard  to  such  instruments  signed 
by  agents  or  by  officers  of  a  corporation  with  the  addition  of 
an  official  designation,^*  that  the  signature  of  an  executor  or 
administrator  with  the  addition  of  his  title  renders  him  person- 
ally liable.^*    A  note,  however,  which  is  signed  "Estate  of  A, 

•"Seeirt/'nii  {312,HstoBuch  prom-  Higgios  v.  Drigga,  21  Ha.  103;  Mo- 

tses  hy  trustees.  Farlin  v.  Stinaon,  66  Ob.  396;  Lyitch  v. 

">  Choute&u  i>.  SuydAin,  21  N.  Y.  179,  Kiiby,  6S  Ga.  279;  Deae  d.  McBea,  65 

182.  Ga.  531;  Hopeoa  v.  JohosoD,  110  Ga. 

"See  cases  cited  in  preceding  sec-  283,  34  S.  B.  S4S;  Glisson  v.  Weil,  117 

tion.  Ga.842,  45  8.  E.  221;  Dunne  u.Deery, 

'*  See  supra,  i  299,  as  to  Buch  obliga-  40  Is.  251;  Rittenhouae  v.  Anunerman, 

tions.  64  Mo.  197,  27  Am.  Rep.  215;  Ome  v. 

"  Childs  V.  Monina,  2  B.  A  B.  460;  Ritchie,  12  Phila.  231;  East  Tenneesee 

Chriatian    v.    Morris,    60    Ala.    585;  Iron  Manufacturing  Co.  v.  Gaekell,  3 
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B  executor"  has  beeai  held  not  to  impose  a  personal  obligation 
upon  the  executor/*  though  the  result  of  so  holding,  is  that 
no  valid  note  exists. 

And  it  seems  that  the  Uniform  Negotiable  Instrumente  Law 
^vee  the  same  effect  to  any  negotiable  bill  or  note  where  the 
executor  being  authorized  so  to  do  signs  as  such  and  discloees 
either  in  the  body  of  the  instrument  or  in  the  signature  the 
estate  for  which  he  is  acting.^* 

The  executor  or  administrator  is  entitled  to  indemnity  from 
the  testator's  estate  for  all  liabilities  rightfully  incurred  "  and 
creditors  may  by  subrogation  enforce  this  right  of  indemnity 
against  the  estate,  in  case  of  inabiUty  to  collect  theu*  claims 
from  the  executor  or  administrator  because  of  insolvency  or 
other  reason.''^  But  a  direct  action  for  judgment  {gainst  the 
goods  of  the  deceased  or  a  direct  enforcement  in  ihe  Probate 
Court  of  their  claims  by  the  creditors  is  not  permissible."  And 
it  should  be  observed  that  the  authority  of  an  executor  or 
administrator  implied  from  his  office,  to  enter  into  executory 
contracts  on  bdialf  of  his  estate  is  quite  limited.  It  is  beyond 
the  scope  of  this  book  to  consider  in  detail  when  his  contract 
is  of  such  a  charact^  that  he  is  entitled  to  indonnification 


Left,  742.  So  in  a  written  oontraot  for 
the  sale  of  land  one  who  piomiBea  in 
the  first  person  is  liable  poBonally, 
thou^  be  adds  to  his  signature  the 
deeignation  of  admioistrator  of  a 
named  eatat«.  Mebne  v.  Ruffino,  129 
Cal.  514,  62  Fao.  93,  79  Am.  St.  Rep. 
127.  But  see  oorUra,  Chouteau  v.  Suy- 
dam,  21  N.  Y.  178. 

"  Grafton  Natl.  Bank  v.  Wing,  172 
Mass.  513,  52  N.  E.  1067,  43  L.  R.  A. 
831,  70  Am.  St.  Rep.  303.  See  also 
Oermauia  Bank  u.  Michaud,  62  Minn. 
469,  65  N.  W.  70,  30  L.  R.  A.  286,  54 
Am.  St.  Rep.  653,  and  infra,  i  312,  as 
to   similar   notes   given   by   trustees. 

"See  infra,   5  11«- 

"  Tucker  v.  Grace,  61  Ark.  410,  33 
S.  W.  630, 

"  Downe  f.  Gorton,  [I891I  A.  C.  190; 
Ferrin  u.  Myrick,  4!  N.  Y.  315,  325; 
Willis  V.  Sharp,  113  N.  Y.  586,  21  N.  £. 


706,  4  L.  R.  A.  493,  115  N.  Y.  396,  22 
N.  E.  140,  5  L.  R.  A.  6^;  O'Brien  p. 
Jackson,  167  N.  Y.  31,  60  N.  E,  338; 
LeBarou  v.  Barker,  143  N.  Y.  App. 
D.  492,  127  N.  Y.  8.  979;  Dou^as  e. 
Ftbmt,  2  McCocd  Ch.  105.  But  see 
eontra,  Wade  v.  Pope,  44  Ala.  690. 
See  also  the  discusion  of  Alabama  de- 
cisions in  Etowah  Mining  Co.  r.  WUIs 
Valley  Mining  Co.,  143  Ala.  023,  39 
So.  336.  See  further  the  diaouaaion  td 
a.  similar  right  against  a  trust  estate 
infra,  \  313. 

"  Farhall  r.  Farhall,  L.  R.  7  Ch.  Af^. 
123;  Pike  u.  Thomas,  62  Ark.  223,  36 
S.  W.  212,  65  Ark.  437,  47  S.  W.  110; 
Parker  o.  Mayo,  72  Ark.  513,  83  S.  W. 
324;  Ferrin  o.  Myrick,  41  N.  Y.  315; 
LeBaron  v.  Barker,  143  N.  Y.  App.  D. 
492,  127  N.  Y.  8.  979,  But  see  conlra. 
Long  V.  Rodman,  68  Ind.  68. 
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from  tbe  estate,  and  when,  because  he  has  gone  beyond  his 
legal  authority,  the  liability  originally  cast  upon  him  by  his 
contracts  cannot  be  shifted. 


§  312.  Trustees  are  liable  personally  on  their  ccmtracts. 

The  contracts  of  trustees  even  more  clearly  than  those  of 
executors  must  bind  the  fiduciary  personally  if  binding  as  con- 
tracts at  all.  The  Common  Law  at  least  recognized  the  pos- 
sibility of  a  ju(^ment  against  an  executor  or  administrator 
as  such,  by  virtue  of  which  execution  would  issue  against  the 
goods  of  the  deceased,  but  no  similar  judgment  against  a 
trustee  waa  possible  at  law.  Any  judgment  against  him  in  an 
action  at  law  must  be  against  hJTn  personally,  and  his  contracts 
though  incurred  with  reference  to  the  trust  are  his  personal 
obl^tions.^  Trustees  who  are  thus  obliged  to  meet  liabUi- 
ties  on  behalf  of  the  trust  estate,  are  entitled  to  reimbursement 
and  indemnily  from  it,  to  the  extent  that  such  liabiHties  were 
ri^tfully  incurred.*" 


"Duvall  F.  Craig,  2  Wheat.  45,  4 
L.  Ed.  180;  T&ylor  c.  Davis'  Adm., 
110  n.  S.  330,  4  S.  Ct.  147,  28  L.  Ed. 
163;  Wade  t>.  Pope,  44  Ala.  690;  Johit- 
son  V.  Leman,  131  lU.  609, 23  N.  E.  435, 
7  L.  R.  A.  656,  19  Am.  St.  R^.  S3; 
Dinaiuoor  v.  Brenler,  66  HI.  App.  207; 
moom  ■>.  Wolfe,  50  la.  286;  Farmers', 
etc.  Bank  v.  Deposit  Co.,  108  Kjr.  384, 
56  8.  W.  671;  Everett  v.  Drew,  129 
IdasB.  150;  Odd  FeUows  Assoc,  e.  Mo- 
AlliBter,  153  Man.  292,  26  N.  E.  862, 
11  h.  R.  A.  172;  Huffiey  e.  Arnold,  186 
Mas.  202,  70  N.  E.  87;  Kins  «■  Stow- 
dl,  211  Man.  246,  98  N.  E.  91;  Pack- 
ard V.  KiDgman,  109  Mich.  497,  67 
N.  W.  551;  McGovan  v.  Bennett,  148 
Mich.  658,  109  N.  W.  1055;  Feldman 
D.  Preston,  194  Mich.  352,  160  N.  W. 
655;  Traesdale  v.  Philadelphia  Trust, 
ete.,  Co.,  63  Minn.  49,  66  N.  W.  133; 
Norton  «.  I^ielpa,  54  Miss.  467;  Koken 
Iron  Works  v.  Kinealy,  86  Mo.  App. 
199;  tioyee  v.  Blakeman,  6  N.  Y.  667; 
United  States  Trust  Co.  n.  Stanton, 
139  N.  Y.  631,  533,  34  N.  E.  1098; 


Mandw  v.  Low,  12  N.  Y.  Misc.  316,  33 
N.  Y.  8.  719;  MitcheU  v.  Whitlock,  121 
N.  C.  166,  28  S.  E.  292;  Ogden  Ry. 
Co.  V.  Wri^t,  31  On«.  ISO,  49  Pac. 
975;  RaoKHi  o.  Davis,  85  Ot%.  26,  166 
Pao.  1180;  Fehlingec  v.  Wood,  134  Pa. 
St.  617,  19  AU.  746;  WiUiamB  Nat. 
Bank  i;.  Groton  Mfg.  Co.,  16  R.  I. 
504,  17  Atl.  170;  Mclntyre  v.  Williain- 
Bon,  72  Vt.  183,  47  Atl.  786,  82  Am. 
St.  Rep.  929;  Poinderter  ».  BurweH, 
82  Va.  607;  Carr  o.  Branch,  85  Va.  597, 
8  S.  E.  476.  This  is  true  thoti«ji  the 
instrument  creating  the  trust  on- 
powera  the  trustee  to  bind  the  estate. 
Connally  v.  Lyons,  82  Tex.  664,  18 
8.  W.  799,  27  Am.  St.  Bep.  935. 

"  Ndaon  d.  Buncombe,  9  Bw*.  211; 
Chester  c  Bolfe,  4  De  Q.  M.  ft  G.  798; 
Gisbom  t>.  Charter  Oak  life  Ins.  Co., 
IC  U.  8.  326,  12  S.  Ct.  277,  35 
L.  Ed.  1029;  Mitau  v.  Roddan,  149 
Cai.  1,  84  Fao.  145;  Thome  t>.  A1I«^ 
34  Ky.  L.  Rep.  987,  70  8.  W.  410; 
Hayes  v.  Hall,  188  Man.  610,  74  N.  E. 
036;  King  e   Stowdl,  211  Mass.  246, 
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Those  who  have  contracted  withtiie  trustee  have  ordinarily 
no  right  on  this  account  to  a  remedy  gainst  the  cestui  que 
trust,"  or  the  trust  estate,*^  unless  the  conlxact  relates  to  land 
or  other  unique  properly  belonging  to  the  trust.  Such  a  con- 
tract if  the  trustee  was  authorized  to  make  it,  equity  will 
specifically  enforce  by  compelling  the  trustee  to  convey.**  In 
a  few  States,  moreover,  by  statute,  an  action  is  allowed  against 
the  trustee  in  his  representative  capacity  for  the  enforcement 
of  all  claims  rightfully  created  incurred  by  the  trustee  in  be- 
half of  the  estate.'*    As  a  trustee's  contract  is  his  personal 


260,  98  N.  E.  91;  IVueed&le  p.  Phila- 
delphu  Trust  Co.,  63  Mion.  49,  51, 
65  N.  W.  133;  Feam  r.  Mayera,  63 
Miaa.  458;  M&tter  of  Nesbit,  140  N.  Y. 
609,  35  N.  E.  942;  Steinway  b.  Stein- 
way,  112  N.  Y.  App.  D.  18,  98  N.  Y.  S. 
99.  As  to  the  ri^t  of  the  trustee  to 
claim  reiiubureement  from  the  ce»- 
Itd  que  Irutt  personally,  if  the  trust 
estate  is  insufficient,  see  14  Harv.  L. 
Rev.  539,  critici^ng  the  case  of  Har- 
dooa  V.  Belilios,  83  L.  T.  Itep.  673, 
where  the  Privy  Council  held  a  cet- 
(ut  que  iTttBl  personally  bound  to  in- 
demnify his  trustee  from  liability  for 
calls  on  stock  which  the  trust  estate 
was  inadequate  to  meet,  thou^  the 
tniat  was  not  undertaken  at  the  re- 
quest  of  the  cestui  que  tnt»t.  Cf. 
Froser  v.  Murdoch,  6  App.  Gas.  855,  per 
Lord  Blackburn.  Where  the  trust  is 
undertaken  at  the  requeet  of  the  cestui 
que  Inttl,  there  seema  no  reason  to 
doubt  that  a  personal  obligation  to 
indemnify  the  trustee  ariHes.  Gris- 
sdl  V.  Bristowe,  L.  R.  4  C.  P.  36;  Hem- 
ming e>.  Maddick,  L.  R.  7  Ch.  396.  See 
also  Hanover  Nat.  Bonk  v.  Cocke,  127 
N.  C.  467,  37  S.  E.  507. 

"  Hartley  v.  Phillipe,  198  Pa.  9,  47 
AU.  929. 

«>  Farhall  v.  Farhall,  L.  R.  7  Ch.  123; 
Taylor  e.  Crook,  136  Ala.  364,  34  So. 
905;  Etowah  Min.  Co.  v.  Wills  VaUey 
Min.  Co.,  143  Ala.  623,  39  So.  336; 
Johnson  v.  Leman,  131  111.  609,  23 
N.  E.  43S,  7  L.  R.  A.  656,  19  Am.  St. 


Rep.  63;  Hussey  v.  Arnold,  185  Maa. 
202,  70  N.  E.  87;  Trueedale  v.  Phila- 
delphia Trust  Co.,  63  Minn.  49,  52, 
66  N.  W.  133;  School  District  v.  Peter^ 
son,  74  Minn.  122,  76  N.  W.  1126; 
Hudson  V.  Wri^t,  204  Mo.  412,  103 
a  W.  ;  SMulrein  v.  SmUlie,  25  N.  Y. 
App.  D.  136,  48  N.  Y.  8.  994;  De- 
cillifl  V.  Mascelli,  162  N.  Y.  App.  D. 
304, 136  N.  Y.  S.  573;  Wright  v.  Frank- 
lin Bank,  59  Ohio  St.  80,  51  N.  E.  876; 
Rennseher,  etc.,  R.  Co.  v.  Miller,  47 
Vt.  146.  Compare  Ynkes  v.  Richards, 
170  Pa..  346,  32  AtL  1089.  See  furthn, 
S313. 

*>  Judge  c.  Pf^,  171  Mass.  195,  60 
N.  E.  524. 

"Ala.  Code  (1907),  6085-6089 (only 
if  the  trustee  is  insolvent,  and  the 
trustee  may  also  be  hekl  personally); 
Taylor  v.  Crook,  136  Ala.  354,  375,  34 
So.  905,  96  Am.  St.  Rep.  26;  Dant- 
der  V.  Mclnnis,  151  Ala.  293,  44  So. 
193,  13  L.  R.  A.  (N.  S.)  297,  125  Am. 
St.  Rep.  28;  CaUt.  Civ.  Code,  j  2267; 
Conn.  Gtsa.  Statutes  (1902),  Sec.  739 
(but  the  trustee  may  also  be  held  per- 
sonally); Georgia  Code,  Sees.  3786- 
3791  (aee  Bailie  v.  Ca^Una  Loon  Assoc., 
100  Ga.  20,  28  S.  E.  274;  Riggins  p. 
Adair,  105  Ga.  727,  31  S.  E.  743; 
Sanders  e.  Houston  Guano  Co.,  107 
Ga.  49,  55,  32  S.  E.  610);  Mont.  Civ. 
Code,  S3020;  No.  Carolina  Code 
(1905),  Sees.  627-629;  N.  Dak.  Comp. 
L.  (1013),  S  8305;  S.  Dak.  Civ.  Code 
(1913)  S  1642. 
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obligation,  a  successor  in  the  trust  is  not  liable  for  the  contracta 
of  his  predecessor;  ***  but  the  trustee  himself,  though  no  longer 
such,  or  if  he  is  dead  his  i}er8onal  representative,  would  remain 
bound."'  It  is  possible  by  clear  language  for  a  trustee  to  in- 
dicate that  no  personal  fiabihty  on  his  part  is  contemplated, 
and  such  langu^e  will  be  fpven  effect.^  Where  personal  lia- 
bility is  thus  excluded,  the  creditor's  only  remedy  is  by  bill 
in  equity  to  subject  the  trust  estate  to  his  claim."  It  is  pos- 
idble  for  the  trustee  instead  of  excluding  personal  liablHty 
altc^ther,  to  limit  his  liabihty  to  the  amount  of  the  assets  in 
the  trust  estate  from  which  he  can  claim  reimbursement.^ 
Apart  from  statute,  the  mere  description  of  an  obligor  as  trustee 
or  as  trustee  of  a  named  estate  does  not  exclude  personal  lia- 
bility,* while  a  stature  "as  trustee  but  not  individually" 

»*■  Footo  V.  Cotting,   195  Maas.  65,      Whatever  the  law  of  England  on  the 


60,  80  N.  E.  600;  United  States  Trust 
Co.  V.  Stanton,  139  N.  Y.  531,  34  N.  E. 
109S.  But  see  Verkee  o.  Richards,  170 
Pa.  346,  32  AU.  1089. 

"  See  Bangor  p.  Peiroe,  106  Me.  527, 
76  Atl.  94fl,  2S  L.  E.  A.  (N.  S.)  770. 

"Glenn  n.  AUiaon,  58  Md.  527; 
Shoe  &  Leather  Nat.  Bank  v.  Dix,  123 
Mass.  14S,  25  Am.  Rep.  49;  Huasey  i>. 
Arnold,  186  Mass.  202,  70  N.  E.  87; 
Rand  i>.  Farquhar,  226  Mas.  91,  115 
N.  E.  286;  Packard  v.  Kingman,  109 
Mi<^.  497,  507,  67  N.  W.  551;  New  p. 
l«odl,  73  N.  Y.  127,  29  Am.  Rep.  Ill; 
Randall  v.  Dueenbtiry,  39  N.  Y.  Super. 
174,  affd.  63  N.  Y.  645;  Fehlinger  tr. 
Wood,  134  Pa.  517,  ^3,  19  Atl.  746; 
Mclnt^re  e>.  Williamson,  72  Vt.  183,  47 
AtL  786.  It  was  held  by  Warrington, 
J.,  in  WatUng  t>.  Lewis,  [1911]  1  Ch.  414, 
that  a  provision  in  a  trustee's  ooatract 
excluding  all  peraonal  liability  was  re- 
pugnant to  the  promise  itself,  and 
therefore  void.  The  same  judge  fol- 
kiwed  this  deoiBiou  in  In  re  Robinson's 
Settlement,  but  tiie  case  was  reversed 
by  the  Court  (tf  Appeal  on  otlier 
grounds  in  [1912],  1  Ch.  717,  and  one 
member  of  the  court  at  least  seented 
o!  the  ofrinion  that  tlie  trustees  were 
not  bound  pmwnally  in  any  event. 


subject  may  be,  it  seems  clear  that  in 
the  United  States,  the  proposition  of 
the  te:d  would  evoywhere  be  accepted. 
But  the  fact  that  the  instrument 
creating  the  trust  exempts  the  trustee 
from  peraonal  liability  doee  not  pre- 
vent the  trustee  from  being  liable  if 
he  contracts  in  a  way  which  is  regarded 
as  creating  a  peraonal  contract.  Ameri- 
can Smelting  Co.  v.  Converse,  176 
Maffi.  449,  56  N.  E.  594. 

"  Gisbom  v.  Charter  Oak  L.  I.  Co., 
IC  U.  S.  326,  35  L.  Ed.  1029,  12  S. 
Ct.  277;  King  e>.  StoweU,  211  Mass.  246, 
251,  08  N.  E.  91;  Noyea  e.  BlaJceman, 
6  N,  Y.  567;  New  v.  NicoU,  73  N.  Y. 
127,  29  Am.  Rep.  Ill;  O'Brien  tr. 
Jackson,  167  N.  Y.  31,  33, 60  N.  E.  238; 
Fehlinger  v.  Wood,  134  Pa.  517,  19  Atl. 
746;  Wadsworth  n.  AmoM,  24  R.  I. 
32,  51  Atl.  I04I.  Cf.  Bank  of  Topeka 
IT.  Eaton,  100  Fed.  8,  107  Fed.  1003,  47 
C.  C.  A.  140. 

"  Williams  o.  Hathaway,  6  Ch.  D. 
644;  aioe  &  Leather  Natl.  Bank  v. 
Diz,  123  Mass.  148,  25  Am.  Rep.  49. 

**  Muir  n.  City  of  Glasgow  Bank,  4 
A.  C.  337;  Durall  s.  Craig,  2  Wheat. 
45,  4  L.  Ed.  180;  Tajdor  v.  Davis' 
Adm.,  110  U.  8.  330,  4  Sup.  Ct.  147, 
28  L.  Ed.  163;  Savings  A.  Loan  Society 
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or  "as  trustee  but  not  otherwise"  does  exclude  such  liabiUty.*" 
The  Uniform  Negotiable  Instruments  Law,  has  had  a  double 
effect  in  changing  the  law,  so  far  as  such  instruments  are  con- 
cerned. On  the  one  hand  a  trustee  who  is  authorized  to  make 
a  negotiable  instrument  will  not  be  personally  liable,  if  the 
body  of  the  instrument  or  the  form  of  his  s^nature  discloses 
the  identity  of  the  trust  estate.''  On  the  other  hand,  if  the 
trustee  was  not  so  authorized,  thoi^  the  form  of  the  instrument 
would  naturally  exclude  the  inference  of  liability,  he  is  bound." 
A  note  signed  in  such  a  form  as  to  bind  the  trustee  personally 
may  be  reformed  if  both  parties  intended  that  the  trust  estate 
only  should  be  boimd,  provided  the  rights  of  bona  fide  pur- 
chasers have  not  intervened." 

§  313.  Enforcement  of  claims  agaiast  tiie  trust  estate. 

If  the  trustee's  insolvency  or  other  cause  prevents  one 
who  has  contracted  with  a  trustee  with  reference  to  the  trust 
business  from  obtaining  adequate  relief  by  an  action  at  law 
against  the  trustee,  a  bill  in  equity  may  be  maintained  to 
subject  the  assets  of  the  trust  to  t^e  claim.**    This  right  is 


ti.  Burke,  ISl  Gal.  616,  91  Pac.  £04; 
PhUip  Carey  Co.  v.  Pmgree,  223 
Maas.  362,  111  N.  E.  857;  Feldman  v. 
Preston,  194  Mich.  352, 160  N.  W.  655; 
Ogden  Ry.  Co.  v.  Wright,  31  Ore.  150, 
49  Pac.  975;  Roger  Williams  Nat. 
Bank  i;.  Groton  Mfg.  Co.,  16  R.  I.  604, 
17  Atl.  170;  Mclntyre  v.  Williamson, 
72  Vt.  183,  47  AU.  786.  But  Bee  contra, 
Printup  V.  Trammel,  25  Ga.  240.  Cf. 
Stevenson  v.  Polk,  71  la.  278,  32  N.  W. 
340.  See  furthn,  supra,  i  299.  So  an 
indoreKoeat  by  a  trustee  of  negotiable 
paper  payable  to  him  as  such  binds 
him  personally.  Tradesmen's  Nat. 
Bank  ii.  Looney,  99  Tenn.  278,  42 
S.  W.  149,  38  L.  R.  A.  837,  63  Am.  St. 
Bep.  830. 

"Thayer  v.  WendeU,  1  Gall.  37; 
Glean  v.  Allison,  58  Md.  527;  Shoe  A 
Leather  Nat.  Bank  b.  Dix,  123  Mass. 
148,  25  Am.  Rep.  49;  Packard  v. 
Kingman,  109  Mich.  497,  67  N.  W.  551 ; 


"  See  infra,  {  1144.  Id  Megowan  i>. 
Paterson,  173  N.  Y.  1,  65  N.  E.  738; 
Kerby  v.  Ruegamer,  107  N.  Y.  App. 
D.  491,  OS  N.  Y.  S.  408,  the  truBte« 
were  hdd  not  personally  liaUe  to 
payees  who  knew  that  the  notes  wa« 
intended  to  be  made  on  bdialf  of  a 
certain  trust  estate  though  the  idoitity 
(d  the  estate  was  not  diseloeed  on  the 
instrument.  This  is,  however,  ref<»ma- 
tion  at  law.    See  ii^ra,  {  1599. 

"Tuttle  0.  First  Nat.  Bank,  187 
Mass.  533,  73  N.  E.  660,  105  Am.  St. 
420;  Dunham  v.  Blood,  207  Mam.  512, 
93  N.  E.  804;  MoGoveni  k.  Bennett, 
146  Mich.  658,  109  N.  W.  1065. 

"  Richmond  v.  Ogden  St.  Ry.  Co., 
44  Ore.  48,  74  Pao.  333.  See  also 
supra,  n.  91. 

"In  re  Fritfa,  (1002]  1  (%.  342; 
Vfyiiy  V.  CoUina,  9  Ga.  223;  Gaudy  t>. 
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not  dependent  on  any  power  the  trustee  may  or  may  not  have 
under  the  terms  of  the  trust,  to  impose  a  cha^e  upon  the 
trust  property.  It  is  sufficient  that  the  trustee  was  author- 
ized by  the  tenus  d  the  trust  to  incur  such  an  obhgation 
as  that  in  question.  The  equity  of  the  creditor  thereupon 
arises  by  operation  of  law,  either  by  virtue  of  a  right  of  sub- 
rogation to  have  applied  to  the  payment  of  the  cl^m  the 
trustee's  right  against  the  trust  estate  as  an  asset  of  the  trustee; 
or  by  virtue  of  a  broader  and  less  exactly  defined  equity  that 
the  transaction  having  been  entered  upon  for  the  benefit 
of  the  trust  estate,  the  estate  should  be  answerable.  On 
either  view  if  the  powers  conferred  by  the  trust  have  been 
exceeded  and  the  trust  estate  has  not  been  unjustly  enriched 
by  means  of  the  contract,  the  creditor's  sole  recourse  is  to 
the  personal  liability  of  the  trustee.*^  But  the  result  reached 
xmder  the  two  theories  differs  where  because  of  the  trustee's 
unfuthful  administration  of  the  trust  there  is  no  balance 
due  from  the  trust  estate  to  the  tanstee  on  an  accounting. 
On  the  theory  of  subrogation,  which  is  that  generally  adopted, 
the  creditor  can  get  no  relief."  But  if  the  basis  of  relief  is 
that  the  contract  was  made  on  behalf  of  the  trust  estate,  and 
that  though  not  recc^piized  as  a  legal  entity,  the  estate  is 
none  the  less  the  real  principal  in  the  transaction,  and  ought, 
therefore,  equitably  to  pay,  a  defaxdt  on  the  part  of  the  trustee 


Babbitt,  66  G*.  640;  Jaekaon  c  Pool, 
73  Ga.  SOI;  Mason  d.  Pomerojr,  151 
Mas.  164,  24  N.  E.  202,  7  L.  R.  A. 
771;  King  v.  Stow^U,  211  Maaa.  246, 
250,  98  N.  £.  91;  Norton  v.  Fhdps,  54 
MiBB.  467;  Bushong  n.  Taylor,  82  Mo. 
260;  Ferrin  v.  Myrick,  41  N.  Y.  316; 
WadBWorth  ef.  Arnold,  24  R.  I.  32, 
61  Ad.  1041;  Cat«r  v.  Erdcd^  4 
DeaauB.  19,  6  Am.  Dec.  596;  Mont- 
gomery V.  Eveldgh,  1  McCord  Ch.  267; 
Magwood  V.  Johnson,  1  Hill's  Ch.  223; 
Tennant  v.  Stoney,  1  Rich.  Eq.  222, 
243,  44  Am.  Deo.  213;  Owens  v.  Mit- 
chell, 38  Tex.  588.  But  see  Worrall  i>. 
Harford,  8  Vea.  Jr.  4,  8;  Mulball  v. 
Winiama,  32  Ala.  489,  and  Alabama 
1  Etowah  Mining 


Co.  c.  Wills  Valley  Mining  Co.,  143 
Ala.  623,  39  So.  336. 

"In  re  Richardson,  IlOlI)  2  K.  B. 
705;  Tuttlo  V.  First  Nat.  Bank,  187 
Maaa.  633,  73  N.  E.  560;  Dunham  tr. 
Blood,  207  Masa.  612,  93  N.  E.  804; 
King  D.  Stowell,  211  Masa.  246,  250,  98 
N.  E.  91.  See  also  Jessup  t>.  Smith,  170 
N.  Y.  App.  D.  605,  166  N.  Y.  S.  653. 

-In  re  Johnson,  15  Ch.  D.  648; 
Strickland  f .  Symons,  26  Ch.  D.  246; 
In  re  Evans,  34  Ch.  D.  697;  In  re  Gor- 
ton, 40  Ch.  D.  536;  In  re  British  Powat 
Ac.  Co.,  [leiOl  2  Ch.  470;  In  re  Moi- 
lis,  23  L,  R.  It.  333;  Hewitt  v.  Phel[w, 
105  U.  S.  393,  28  L.  Ed.  1072;  Danfr 
der  V.  Mclnnis,  161  Ala.  293,  44  So. 
193,  13  L.  R.  A.  (N.  8.)  297,  125  Am. 
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would  not  impair  the  creditor's  right  to  reaidi  the  estate." 
It  must  be  remonbered  that  what  is  nominally  a  trust  may 
be  in  reality  and  in  legal  effect  an  unincorporated  associa- 
tion or  partnership,  the  so-called  trustees  being  more  properly 
designated  as  agents.** 

§  311.  Goaidiam. 

The  rules  apphcable  to  guardians  of  miaors  or  lunatics 
are  similar  to  those  governing  contracts  of  trustees.  The 
guardian  is  bound  individually  by  his  contracts  on  behalf 
of  the  estate."  Nor  does  it  change  the  rule  that  the  contract 
pxupOTted  to  be  made  "as  guardian."  ^  Nor  can  the  guardian 
directly  bind  the  ward.*  Accordingly  though  the  guardian 
resigns  his  office  he  remains  subject  to  contractual  liabiUties 
incurred  while  holding  it;  *  but  where  the  guardian  is  in- 
solvent, equity  will  allow  the  creditor  to  enforce  against  the 
ward's  estate  obligations  rightfully  mcurred  by  the  guardian 
with  reference  to  it.* 


St.  Rep.  28;  Ejng  v.  Stowell,  211  Mas. 
246,  2S1,  98  N.  E.  91;  Clopton  o, 
GholsoD,  S3  MiBB.  466;  Wells-Stone 
Mercaatile  Co.  o.  Aultnuw,  9  N.  Dak. 
fi20,  84  N.  W.  375. 

"This  view  waa  taken  in  Wylly  o. 
Collins,  9  Ga.  223;  Sandera  f .  Houston 
Guano  fto.  Co.,  107  Ga.  49,  32  S.  E. 
610;  Courier  Jminial  Co.  v.  Columbia 
Fire  Ins.  Co.,  21  Ey.  L.  Rep.  1258,  54 
S.  W.  966;  Manderaon'a  Appeal,  113 
Pa.  631,  6  AtL  893,  Yerkes  v.  Richards, 
170  Ri.  346,  32  AtL  1089,  and  is  force- 
ably  advocated  in  an  article  by  Louis 
D.  Brandeis  in  15  Am.  L.  Rev.  449. 
Even  on  the  theory  of  aubn^ation  de- 
fault by  only  one  of  two  or  more  trus. 
tees  will  not  bar  recorray  agsinat  the 
trust  cetate.  Mason  ir.  Pomeroy,  151 
Mass.  164, 24  N.  E.  202, 7  L.  R.  A.  771. 
See  generally  on  Liabilities  in  the  Ad- 
ministration of  Trusts,  28  Harv.  L. 
Bev.  8,  by  ProfeBoor  Scott. 

"See  Vmiiams  v.  Milton,  215  Mass. 
1,  102  N.  E.  356. 


■>  SimiDs  V.  Norns  &  Co.,  5  Ala.  42; 
Poole  V.  Wilkinson,  42  Ga.  539;  Spary 
V.  Famting,  80  lU.  371;  Tobin  t>.  Ad- 
dison, 2  Strob.  Law,  3;  Andrus  v. 
Blazzard,  23  Utah,  233,  63  Pac.  888,  &4 
L.  R.  A.  354.  So  a  conservator  of  an 
insane  person's  estate.  Day  i>.  Old 
Colony  Trust  Co.,  228  Man.  226,  117 
N.  E.  252. 

■Sperry  v.  Fanning,  80  III.  371. 
As  to  the  dEeot  of  the  Negotiable  Inst. 
I«w,  see  fupra,  j  312. 

'  Pearl  o.  McDowell,  3  J.  J.  Marsh. 
668,  20  Am.  Dec.  199;  Jooea  v.  Brewer, 
1  Pick.  313,  316;  Forater  o.  Fuller,  6 
Mass.  58;  Tenney  d.  Evans,  14  N.  H. 
343,351. 

■Stevenson  v.  Bruce,  10  Ind. 
397. 

'Poole  B.  Wilkinson,  «  Ga.  539; 
Owens  V.  MitcheU,  38  Tex.  583.  See 
also  Westmoreland  o.  Da-vis,  1  A1&. 
299;  Copley  f.  O'Niel,  39  How.  Pr. 
41, 47. 
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§316.  ReceiTers. 

A  receiver  is  an  officer  appointed  by  the  court  to  take  po9- 
eession  but  not  the  title  of  property  pending  further  pro- 
ceedings involving  it.'  Unless  authorized  by  the  court  so 
to  do,  a  receiver  is  not  justified  in  incurring  any  other  obliga- 
tions than  those  required  for  the  preservation  of  the  prop^ty 
in  his  hands.  Not  infrequently,  however,  the  interests  of 
those  having  claims  against  the  property,  and  in  the  case  of 
public  s^rice  corporations  the  interests  of  the  pubUc  demand 
the  continuance  of  a  business.  Such  continuance  is  frequently 
authorized  by  the  court,  and  this  necessarily  involves  the 
making  of  contracts  by  the  receiver.  It  is  true  in  regard  to 
such  contracts,  as  in  r^;ard  to  those  of  executors  or  trustees, 
that  unless  the  receiver  is  the  contracting  party,  there  can 
be  no  contracting  party.  At  least,  this  is  true  if  the  receiver 
is  appointed  by  the  court  at  the  instance  of  creditors  and 
not  at  the  instance  of  the  owners  of  the  property.  If  the 
receiver  is  by  the  assent  of  the  owners  of  the  property  virtually 
made  their  agent,  he  may  have  power  like  any  agent  to  bind 
his  principal;"  but  if  appointed  and  acting  in  iTwiium,  so 
far  as  the  owners  of  the  property  are  concerned,  he  is  cer- 
tamly  not  their  agent,  and  though  he  may  bind  the  property 
put  in  his  hands  by  the  court,  he  cannot  impose  a  personal 
obligation  on  its  owners.^  Of  course,  also  he  can  impose  no 
obligation  on  the  court.  Therefore,  unless  he  is  personally 
liable,  no  one  is  liable.  For  this  reason  the  EngUsh  court 
has  applied  the  rule  appHcable  to  contracts  of  fiduciaries, 

'  PemiBytraiua  Steel  Co.  v.  New  York  '  Id  Burt  i>.  Bull,  [1895]  1  Q.  B.  276, 

City  Ry-,  198  Fed.  721,  117  C.  C.  A.  recdvera  of  a  corporation  dgned  an 

£03.     In  aome  Stales  statutoiy  re-  order  in  the  name  of  the  corporation, 

oeirera  are  made  virtually  aasigneee  and  of  which  they  were  leceivere,  by  them- 

Tested  with  title.  selvw  as  recdvers  and  managoB.    The 


*In  Owen  v.  Cronk,  [1895]  1  Q.  B.  court  held  that  the  reodvaa  n 

265,   a    receiver    was    appointed    by  the  agents  of  the  Company.     Lopee, 

trustees  bx  accordance  with  the  prori-  L.  J.,  saying  "the  Company  after  their 

sons  of  the  trust  deed  to  cany  on  buai-  appointment  had  no  control  ov^  the 

Dees.     It  was  held  that  this  receiver  buainesa.    It  could  give  no  orders  and 

was  a  mere  agent  of  the  trustees  and  make  no  contncte.     The  drfendants 

WS8  not  liable  as  a  contractor  to  those  oould  not  be  said  to  be  agents  for  any- 

to  whom  he  disclosed  the  nature  of  his  body." 
empktyitmit. 
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and  holds  that  unless  he  expressly  and  clearly  excludes  such 
liability  by  the  terms  of  the  agreement  in  question,  the 
receiver  is  personally  liable  even  on  authorized  contracts,' 
and  must  seek  indemnity  from  the  estate  in  his  hands  so  far 
as  that  estate  is  sufficient  for  the  purpose.  In  the  United 
States  the  hardship  of  such  a  rule  has  led  the  courts  to 
an  opposite  result.  It  is  indeed  conceded  that  a  receiver 
may  bind  himself  personally  and  that  whether  he  has  done 
so  is  a  question  of  fact;*  but  unless  he  expressly  assumes 
a  personal  obligation,  the  mere  fact  that  he  is  acting  as  re- 
ceiver frees  him  from  personal  responsibility  so  long  as  he  is  act- 
ii^  within  the  authority  given  him  by  the  court.'"  The 
right  of  one  who  makes  an  agreement  with  a  receiver  is  in 
effect  a  right  in  rem  against  the  property  or  fund  in  the 
receiver's  hands,  and  the  court  may  authorize  the  receiver 
to  create  such  rights  by  entering  into  contracts  even  extending 
beyond  the  probable  duration  of  the  receivership."  The 
protection  from  peiwnal  liabUify  thus  afforded  the  receiver, 
exists  only  where  he  is  acting  in  conformity  with  the  directions 
of  the  court.  On  contracts  out^de  these  limits  he  is  per- 
sonally liable,"  As  a  receiver  is  an  officer  of  the  court,  suit 
may  not  be  brought  against  him  in  his  official  capacity  without 
leave  first  obtained  from  the  court  which  appointed  him,** 

•  Burt  V.  BuU,  11895]  1  Q.  B.  276. 

•Cake  V.  Mohun,  IM  U.  S.  311,  17 
8.  Ct.  100, 41  L.  Ed.  447. 

vFanueTB'  Loan  &  'ntist  Co.  v. 
Central  Railroad,  7  Fed.  S37;  In  re 
Ealb  &  B«^er  Mfg.  Co.,  166  Fed.  895, 
91  C.  C.  A.  573;  Hillsboro,  etc.,  Co.  o. 
Ii^alls,  60  FU.  105,  63  So.  930;  Shan- 
non B.  Mastin,  135  Mo.  App.  50,  114 
S.  W.  1127;  Vandeibilt  v.  Central  lUU- 
Tood  Co.,  43  N.  J.  £q.  669,  12  Atl. 
18S;  Sager  Mfg.  Co.  v.  Smith,  45  N.  Y. 
App.  DiT.  358,  60  N.  Y.  8.  849  (aSd. 
without  opinion  in  167  N.  Y.  600,  60 
N.  B.  1120).  C/.  Guimarin  0.  Southern 
L.  &  T.  Co.,  106  8.  Car.  37,  90  S.  E. 
319,  where  the  fact  that  letters  fonn- 
ing  a  contract  w««  signed  with  the 
addition  "Receiver"  waa  held  not 
to  rdiere  Uie  reoeivtf  of  penonal  lia- 


bility, vhenaa,  if  he  had  signed  "as 
receive'"  he  would  have  been. 

"  Gey  f .  Hudson  River  Elec.  Power 
Co.,  173  Fed.  1003, 177  Fed.  1003,  100 
C.  C.  A.  666. 

"  /n  re  Kalb  4  Bwger  Mfg.  Co.,  165 
Fed.  895, 91 C.  C.  A.  573;  Peoria  Steam 
Marble  Works  v.  Hjokey,  110  la.  276, 
81  N.  W.  473,  80  Am.  St.  R«p.  296. 
See  also  earlier  New  York  cases  dted 
and  discussed  in  Sags'  Mfg.  Co.  b. 
Smith,  45  N.  Y.  App.  Div.  368,  60 
N.  Y.  S.  849  (aSd.  without  opinion 
in  167  N.  Y.  600,  60  N.  E.  1120). 

'» PMier  p.  Sabin,  149  U.  8.  473,  13 
S.  Ct.  1008,  37  L.  Ed.  816;  Bisk^  t. 
McKillioan,  124  Gal.  321,  67  Pac.  7^ 
71  Am.  St.  Rep.  68;  Peirce  k.  Jonea, 
24  Ind.  App.  286,  56  N.  E.  683;  Dar- 
ner 0.  Qatewood,  2  N^.  Un<^.  661, 89 
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imless  a  Statute  permits  suit  to  be  brought  without  leave. '^ 
It  may  be  assumed  that  the  obligation  of  a  tmstee  in  bank- 
ruptcy on  contracts  made  for  the  benefit  of  the  bankrupt 
estate  is  subject  to  the  same  limitations  that  are  applicable 
to  a  receiver.'^  How  far  contracts  entered  into  by  one  for 
whose  property  a  receiver  is  subsequently  appointed  are 
affected  by  the  bankruptcy  or  msolvency  which  usually  ac- 
companies or  follows  receivership  is  elsewhere  considered." 


N.  W.  603;  Sumuons  ».  T^rkir,  106 
Tmh.  729,  63  8.  W.  1123. 

"  By  eectioQ  3  of  the  Judidsiy  Act 
of  1887,  corrected  by  the  Act  (rf  March 
13,  1888  (25  Stat,  at  L.  433),  it  is  ivo- 
Tided:  That  "eveiy  receiver  ot  maua- 
ger  at  any  propoty  appointed  by  any  - 
court  of  the  Uiuted  States  may  be 
sued  in  respect  of  any  act  or  trans- 
action of  his  in  canying  on  the  bum- 
aete  connected  with  such  property, 
without  the  previous  leave  of  the 
court  in  which  such  reoetvex  or  mana- 
ge was  appointed;  but  such  suit  shall 
be  subject  to  the  general  equity  juris- 
diction of  the  court  in  which  such  re- 
eava  or  maottger  was  appointed,  so 
far  as  the  same  shall  be  neoeaaaiy  to  the 
ends  of  justioe." 

This  statute  has  been  construed  as 
allowing  a  receiver  appointed  by  a 
Fedoal  court  to  be  sued  without 
leave  of  oourt  not  only  in  Tedftal 
oourtB  but  in  State  courts.  McNulta  e. 
lAdiridge,  Ul  U.  S.  327,  12  S.  Ct.  11, 


36  L.  Ed.  796;  Texas,  etc.,  R  Go.  d. 
Johnson,  151  U.  S.  81,  14  S.  Ct.  250, 38 
L.  Ed.  81;  Central  Trust  Co.  v.  East 
Tennessee,  etc.,  Ry.  Co.,  68  Fed.  ^3; 
McNulta  V.  Lochiidge,  137  111.  270, 
27  N.  E.  452,  31  Am.  St  Rep.  362; 
Malott  V.  Shimer,  153  Ind.  35,  54  N.  E. 
101,  74  Am.  St.  Rep.  278;  Dillingham 
V.  RusseU,  73  Tex.  47,  11  S.  W.  139, 
15  Am.  St.  Rep.  753.  The  statute  ^>- 
pliee  to  receivers  appointed  in  bank- 
ruptcy proceedings,  as  well  as  to  other 
reoeivers.  In  re  Kalb  A  Berger  Mfg. 
Co.,  166  Fed.  896,  91  C.  C.  C.  673. 
See  further  as  to  local  statutes,  or  rules 
of  court  allowing  suit,  without  leave 
of  court  first  obtained,  agtunst  re- 
cdreiB  appointed  by  state  courts. 
Hayes  c.  Brotsman,  46  Md.  519; 
Rockwell  e.  Merwin,  46  N.  Y.   166. 

"See  7n  re  Hunter,  151  Fed.  904; 
In  n  Kalb  A  Berger  Mfg.  Co.,  166 
Fed.  805,  91  C.  C.  A.  573. 

"  Injra,  H  880,  1980  6t  aaq. 
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000 
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SurviTQiship  of  joint  rights  and  duties 344 

Contribution 345 

ESect  of  &  new  promise  or  part  paytoeot  by  a  joint  or  joint  and  serersl  debtw 
on  the  Statute  of  Umitations 346 

§  316.  Natore  of  joint  duties. 

The  primary  conception  of  a  joint  duty  or  oblation  under 
a  contract  is  that  two  or  more  persons  are  together  bound 
as  if  tiiey  were  a  single  person.  This  conception  is  possible  in 
reasoning  coDcaning  the  nature  of  a  contract,  and  the  en- 
forcement by  it  of  legal  action  and  by  judgment.  The  idea 
ceases  to  be  practical  when  a  ju<^ment  has  been  rmdered 
gainst  joint  contractors  and  the  plaintiff  wishes  to  satisfy 
that  judgment.  If  indeed  the  joint  promisors  owned  property 
jointly,  it  would  be  possible  to  hold  that  an  execution  under 
a  joint  ju(^inent  should  be  levied  solely  upon  the  joint  property 
of  the  debtors.  Frequently,  however,  joint  promisors  own 
no  property  jointly;  and  even  when  they  do,  as  in  the  case  of 
partners,  the  execution  may  be  levied  wholly  on  the  individual 
property  of  a  single  one  of  tiiem.'  Though  joint  promisors, 
therefore,  are  liable  as  an  indivisible  tmit  in  legal  tiieory 
imtU  the  moment  comes  for  the  satisfaction  of  the  plaintiff's 
cl^m  out  of  their  property,  the  properly  of  each  then  becomes 
liable  severally  for  the  whole  of  the  debt.  It  is  also  true  that 
together  with  their  liability  as  a  unit,  each  was  conceived 
in  a  somewhat  metaphysical  way  to  be  boimd  individually 
though  not  subject  to  be  sued  alone.' 

It  has  been  said  that  a  joint  agreem^it  by  several  to  per- 
form an  act  may  be  resolved  into  an  agreement  by  all,  or 
scone,  or  one  of  them  to  do  it;  *  but  it  is  conceived  that  this 
analy^  is  not  accurate.  A  joint  agreement  is  an  agreement 
by  ail,  that  the  act  promised  shall  be  done.  The  act  promised 
frequently  by  the  terms  of  the  promise  may  be  performabte 

I  Abbot  V.  Smith,  2  W.  BI.  947,  949;  a  joint  defendant  dies  after  judgment. 

Miller  0.  Mynn,  1  E.  <&  E.  1075;  Lein-  the  judgment  continues  to  bind  the 

lisuS  c.  Munter,  76  Ala.  194;  Clayton  survivora.    Ex  parte  Christy,  2  D.  4 

V.  May,  68  Gft.  27;  Hardy  0.  Overman,  Ch.  156,  169. 

36  Ind.  549;  Bray  v.  Seligman,  75  Mo.  *  See  ir^,  \  327. 

31;  Kandolidi  v.  Daly,  16  N.  J.  Eq.  313;  ■  Gri£Sth  on  Joint  Bj^ts  and  lia- 

Saunden  v.  It«il^,  105  N.  Y.  12,  21,  bUities,  2. 
12  N.  E.  170,  fi9  Am.  Rep.  472.    If 
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by  any  one  of  the  promisors,  Bametimefi  by  only  one  of  them. 
Sometunes  it  may  reqtiire  joint  action  (^  all  ihe  promisors 
and  sometimes  it  may  be  performable  only  by  a  third  person. 
Thus  A  and  B  may  jointly  promise  that  they  together  will 
do  an  act,  that  one  of  them  severally  shall  do  an  act,  or  that 
a  third  person  shall  do  an  act.* 

It  must  be  observed,  however,  that  m<»t  prranised  acts, 
though  the  promise  states  that  the  performance  of  them  shall 
be  by  a  particular  person,  may,  nevertheless,  I^ally  be  per- 
formed by  some  one  else  as  agent  or  asagnee.  When  A  promises 
that  he  will  pay  money  he  may  pay  it  by  the  hand  of  B.  Simi- 
larly when  A  and  B  pr{muse  that  they  will  pay  money,  th^  need 
not  actually  pay  the  money  jointly ;  not  only  either  A  or  B  may 
pay  it,  but  they  may  del^ate  C  to  pay  it  in  their  behalf.  It  is 
only  when  t^e  act  to  be  performed  is  personal  in  its  character 
that  it  can  be  performed  only  by  the  person  named  in  the  prom- 
ise. A  promise  t^  A  and  B  that  C  shall  paint  a  portrait  or  that 
B  shall  paint  a  portnut,  or  that  A  and  B  togeth^  shall  col- 
laborate on  a  portrait,  can  only  be  performed  in  accordance 
with  its  terms.  Accordingly,  as  a  contract  to  employ  is  held 
to  be  personal,  a  contract  by  A  and  B  that  tb^  will  employ 
C  can  be  performed  only  by  A  and  B  jointly.  Therefore,  the 
death  of  one  member  of  partnership  is  generally  held  to  dissolve 


*  lUustrations  of  them  diatinotions 
may  be  found  in  the  onoea.  In  Cop- 
land 0.  Laporte,  3  A.  ^  £.  S17,  L.  A  R. 
covenanted  that  they  would  pay  rent, 
and,  furthw,  that  L.  woOld  keep  the 
p»«miBes  in  lepair.  This  waa  held  not 
only  a  joint  ooruiant  by  L.  A  R.  that 
they  would  pay  rent,  but  also  a  joiut 
covenant  that  L.  would  keep  the  prem- 
ises in  TtpaiT.  In  White  p.  Tyndall, 
13  App.  Cae.  263,  G.  W.  4  A.  W.  cov- 
enanted that  they,  or  some  one  of 
them,  should  p^  the  reserved  rent. 
"nuB  was  held  a  joint  covenant.  It 
must  be  diatinguiBhed  from  eavftal 
oovenanta  by  G.  W.  that  he  will  pay 
the  rent  and  by  A.  W.  that  he  also  shall 
be  liaUe  for  the  rent.  In  Walter  v. 
Raf^flky,  113  N.  Y.  App.  D.  223,  98  N. 
Y.  S.  91fl,  affd.  186  N.  Y.  643,  79  N. 


£.  Ills,  sevoal  persons  agreed  jcnntly 
that  one  of  them  should  buy  stock 
from  the  plaintiff.  In  Tbompaoa  v. 
Crocker,  Rioe  (8.  Car.),  23,  two  per- 
sons ei[ecut«d  an  instrument  as  fol- 
lows: "I    promise to    coeeute 

a mortfftge  to  T.  for  any 

ixece  of  land  he  may  wish,  to  pay  him 
a  d(A)t  of  $150,  which  we  owe  him." 
One  of  the  signers  eubeequently  exe- 
cute] the  mcalgage  to  T  which  he 
accepted.  It  was  held  that  the  written 
instrument  was  an  acknowledgment 
of  a  joint  debt;  and  notwithstanding 
the  ddivery  of  a  several  mortgage,  the 
debt  ranained  joint.  It  will  be  seea 
that  this  promise  was  several  that  <Kie 
of  the  debtors  should  give  the  mortgage 
but  both  the  debtors  still  t 
bound  to  pay  the  debt. 
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a  contract  made  by  the  firm  to  employ  a  servact.'  Whether 
the  courts  have  not  gone  too  far  in  considering  a  contract 
to  employ  necessarily  personal  in  its  nature  is  a  question 
immaterial  for  discussion  in  this  connection.'  The  question 
by  whom  performance  must  be  rendered  was  thus  summarized 
in  a  recent  case: 

"Whether  or  not  the  contract  was  of  such  a  character  as 
to  require  the  personal  service  of  all  the  three  joint  contractors 
in  its  performance  and  to  be  terminated  by  the  death  of  one 
or  of  two  of  than  is  to  be  determined  by  a  construction  of 
the  contract  itself  and  depends  upon  the  intention  of  the 
parties."^  But  by  whomsoever  the  act  contracted  for  is  to 
be  done,  the  unexcused  failing  to  perform  it  renders  liable  all 
who  have  ccmtracted  that  it  shall  be  done. 

§  317.  Nature  of  joint  rights. 

In  an  entirely  analogous  way  several  persons,  who  are  prom- 
isees under  a  contract,  may  be  treated  as  a  tmit  and,  thereby, 
together  become  entitled  to  the  performance  of  the  promise. 

In  case  of  joint  {Otmiisees,  it  would  be  conceivable  not  simply 
to  require  their  joinder  in  the  action,  but  also  to  require  their 
joinder  in  the  seizure  of  any  property  of  the  defendant  taken 
in  satisfaction  of  the  cl^m;  or  in  the  receipt  of  any  performance 
from  the  promisor  given  without  litigation.  But  though  each 
joint  promisee  is  not  regarded  as  individually  entitled  to  the 
full  performance  of  the  promise  in  the  same  way  that  a  joint 
promisor  is  subjected  to  entire  liability  for  it,  a  somewhat, 
similar  effect  is  produced  by  implying  an  agency  on  the  part 
of  each  joint  promisee  to  receive  or  coUect  performance  on  be- 
half of  all  those  entitled  to  it.' 

*Tatkm  t>.  Sh^faod,  6  H.  ft  N.  43  K.  E.  1031,  32  L.  R.  A.  <^,  55 

67S;  Cowaajee  Namabhoy  v.  Lallbbo]'  Am.  St.  Rep.  375;  NickwBon  v.  Rus- 

Vullubhoy,  L.  R  3  Ind.  App.  200;  aeU,   172  Maaa.  584,   63  N.  E.   141; 

Bmoe  V.  Calder,  11895]  2  Q.  B.  263;  Fa«ra  v.  Sayiea,  5  W.  ft  S.  210. 

H(X7  D.  McEwBH,  5  Sees.  Caa.  3d  ed.  *  Sea  infra,  i  IMl. 

8a.  814;  Griggs  v.  Swift,  82  Ga.  392,  S  '  Babooclc  o.  PHjwell,   245  HI.   14, 

S.  E.  lOffi,  5  L.  R  A.  406,  14  Am.  St.  44,  91  N.  K  683, 137  Am.  St.  Rap.  284. 

Rq).  176;  Greaiburg  o.  Early,  30  Abb.  'Odboni  v.  Martha's  \TneyaJd  R. 

(N.  C.)  300,  303.     But  aee  PhiUipa  Co.,  140  Moss.  549,  5  N.  E.  486.    See 

p.  Alhambra  FaUoe  Co.,  [1901]  1  K.  also  Wallace  v.  KelsaU,  7  M.  ft  W.  264; 

B.  Sd;  Hugbes  c.  Gran,  166  Mobs,  61,  Husband  v.  Davia,  10  C.  B.  646. 
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§  318.  Antiqui^  of  tiie  law  of  joint  obligations. 

The  law  of  joint  rights  and  duties  is  of  comiderable  an- 
tiquity. It  was  derived  from  the  law  of  joint  tenancy  in  real 
property;  the  courts  endeavoring  to  apply  to  joint  covenants 
the  principles  which  were  early  established  in  regard  to  joint 
estates.  How  far  early  doctrines  have  gradually  developed  into 
different  modem  rules  will  appear  in  the  discussion  of  the  sep- 
arate featiu^s  of  joint  rights  and  duti». 

§  319.  Joint  obligations  in  the  dvfl  law. 

The  Roman  law,  like  the  common  law,  recognized  the  poa- 
sibihty  of  a  community  of  obligations  for  the  payment  of  the 
same  debt,  but  the  lines  of  distinction  drawn  in  the  Roman  law 
are  not  the  same  as  those  of  the  common  law.  In  the  first 
place,  in  direct  contrast  with  the  rule  of  the  common  law,  a 
collective  promise  by  several  persons  in  the  Roman  law,  pre- 
sum.ptively  made  each  of  them  liable  for  only  a  ratable  share 
of  the  thing  promised; '  and  such  is  the  rule  of  the  modem  civil 
law.«» 

A  promise  to  several  collectively  in  the  Roman  law  likewise, 
presumptively  entitled  each  of  them  to  only  a  ratable  share  of 
the  performance.'*  But  in  the  case  of  a  correal  obligation  or 
of  a  solidary  obligation,  some  of  the  incidents  of  the  English 
law  of  several  liability  for  the  same  debt  may  be  foimd.  It  is 
a  matter  of  dispute  amoi^  Roman  lawyers  whether  any  dis- 
tinction existed  between  a  solidary  obligation  and  a  correal  obli- 
*gatiou."  The  distinction,  whether  actually  existing  or  not, 
has  no  analogy  in  Ei^lish  or  American  law,  and  need  not  be 
dwelt  upon.  It  is  enough  to  say  that  it  was  of  the  essence  of  a 
correal  obligation  tiiat  each  co-debtor  was  individually  hable 
for  jthe  whole  debt,  and  each  co-creditor  had  full  authority  to 
enforce  the  obligation.    The  correal  debtor,  therefore,  resem- 

*SohiD'B  Inatitutcs,  Sec.  74,  n.   1.  Sentdl,  153  U.  S.  465,  38  L.  Ed.  785. 

"■3    lATombigre    Oblig&tioiis,    256,  "Hunter's  Romcua  Law   (3d  ed.), 

et  teq.     See  also  the  German  Civil  554. 

Code,  Sees.  420  et  aeq.    Such  also  ia  the  "  In  support  of  the  distinction  be- 

law  of  Louisitma;  "A  joint  obligation  tween  the  two,  see  Sohm's  InstitutAH, 

under  the  law  of  Louisiana  binds  the  Sec.  74.    In  opposition  to  the  distino- 

several  parties  thereto  only  for  their  tion  see  HuntK^s  Roman  I^w  (3d  ed.), 

proportion  of  the  debt."     Groves  v.  561. 
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bled  a  debtor  sevoiJly  liable  for  the  same  debt  with  others 
under  the  English  law,  but  in  the  Roman  law  the  conception 
aeems  to  have  been  that  there  was  but  one  obhgation,  although 
that  might  be  enforced  against  any  of  the  correal  debtors.  Sim- 
ilarly where  there  were  several  creditors  the  r^t  might  be  en- 
forced by  any  one  of  them;  but  an  action  by  one  destroyed  not 
only  his  own  right  of  action  but  that  of  each  of  tiie  other  cor- 
real creditors.  In  short,  in  the  correal  obligation,  the  right 
and  duty  was  looked  upon  as  one  and  indivisible,  but  each 
party  liable  or  entitled  might  give  or  demand  performance." 

§  SSO.  Obligctfs  may  be  bound  jointly  and  severally. 

Where  several  persons  bind  themselves  for  the  same  per- 
ftmnance,  they  may  not  only  bind  themselves  either  jointly 
or  each  one  separately,  but  also  they  may  bind  themselves 
jointly  and  at  the  same  time  each  bind  himself  separately 
for  the  same  p^onnance.  In  such  a  case  the  promisee,  like  the 
holder  of  a  promissory  note  on  which  a  number  of  indorsers 
have  been  charged,  is  entitled  to  but  a  dngle  performance,  but 
is  entitled  to  enforce  that  performance  under  more  than  one 
obligation. 

Where  parties  are  under  joint  and  several  duties  there  is, 
in  legal  effect,  one  more  contract  than  there  are  obligors.  Each 
obligor  has  separately  contracted,  and  all  of  th^n  have  to- 
gether contracted  jointly." 

Under  such  a  contract  each  ob%or  is  liable  severally  for  the 
whole  duty.  A  contract  such  as  is  often  entered  into  where 
each  obligor  binds  himself  for  a  ratable  or  other  portion  of  the 
total  performance,  is  not  properly  called  joint  and  several,  even 
thou^  all  the  obligors  jointly  bind  themselves  for  the  whole 
performance,  since  the  several  contracts  of  the  obligors  are  not 
for  the  same  performance  as  the  joint  contract;  though  it  must 
be  admitted  that  there  is  here  one  of  the  too  frequent  ambig- 
uities in  Anglo-American  legal  terminology,  since  "several"  ob- 
ligations or  liabihties  are  spoken  of  both  where  the  obligations 

"See   Sc^ud's  InBtitutes,   Sec.   74;  States    o.    Ciuhman,    2    Suma.    428; 

Huntei's  Raman  Law  (3d  ed,),  661.  People  c.  E&mBon,  82  III.  84;  Shupe 

"  Bolton  V.  Lee,  2  Lev.  66;  Bx  porta  v.  Baker,  51  Ind.  App.  547,  99  N.  E. 

tt>Dey,  L.  R.  7  Ch.  App.  178;  United  44;  Turner  v.  Whitmore,  63  Me.  526. 
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and  liabilities  relate  to  the  same  performance,  wliich  when 
once  rendered  discharges  all  the  obligors,  and  also  where  the 
obligations  or  liabilities  relate  to  different  performances." 

§  321.  Obligees  may  not  be  entitled  jointly  and  seTerally. 

It  was  decided  in  SlingBby's  case "  that  joint  and  several 
rights  could  not  be  created  under  a  contract;  and  this  principle 
has  been  regarded  as  settled  ever  since  that  decision,"  though 
there  are  not  many  modem  decisions  on  the  point,  and  though 
the  logic  of  the  rule  has  been  quwtioned.'* 

K  the  question  is  analyzed  it  will  be  found  that  there  is  this 
measure  of  reason  in  the  rule  of  Slingsby's  case.  It  X  is  bound 
to  A,  B  and  C,  to  give  them  something  jointly,  an  obligation 
to  A  alone  to  give  him  that  thing  will  not  be  a  contract  for  the 
same  performance  and  it  is  of  the  essence  of  jomt  and  several 
contracts  that  each  of  the  several  contracts  shall  be  for  the 
same  performance  as  the  joint  contract.  But,  on  the  other 
hand,  there  is  no  logical  reason  why  X  should  not  bind  himself 
by  a  separate  promise  to  A  to  perform  to  A,  B  and  C.  Tlus 
would  be  a  contract  for  the  benefit  of  a  third  person.  It  is  per- 
haps due  to  the  objection  of  the  English  law  to  recognize  such 
contracts  that  joint  and  several  rights  have  been  regarded  as 


"In  Louiaituis,  the  term  "sereral 
contraot"  is  uaed  to  denote  a  contract 
which  imposee  different  obligations 
upon  the  several  proRusora;  but  the 
Louisionft  twmiDologj'  is  borrowed 
from  the  Civil  I*w.  See  1a.  Code, 
i{  2077  et  »eq.  In  Krbd  v.  Krbel,  84 
Neb.  160, 120  N.  W.  036,  also,  the  oon- 
tmct  before  the  court  is  called  "joint 
and  several,"  though  the  several  La- 
bilities wwe  for  dissent  perfomuuices 
than  the  joiat  lisbilitj',  and  the  cor- 
rectness of  the  decision  depends  upon 
that  (uicumstance.     See  infra,  £334. 

"  5  Coke,  18  b. 

"  Eccleeton  c.  CUpeham,  1  Wma. 
Snund.  153;  Withers  v.  Bircham,  3  B. 
A  C.  254;  Brodburne  v.  Botfield,  14 
M.  it  W.  559;  Erdeth  v.  Sawyer,  96 
Me,  227,  ea  Atl.  639.  But  see  CoUyer 
V.  Cook,  28  Ind.  App.  272,  62  N.  E. 


656,  where  the  court  held  without  ad- 
verting to  the  rule  of  Slingsby's  case, 
that  notes  payable  to  "the  order  of  A 
or  B"  gave  to  each  aseparate  right  of 
action  as  well  as  a  joint  right.  See 
further  aa  to  such  notes,  Passut  u. 
Heubner,  81  N.  Y.  Misc.  249,  142 
N.  Y.  S.  S46;  Uniform  Neg.  Inst.  Urn, 
Sec.  8  (5). 

"  In  Keightley  v.  Watson,  3  Exoh. 
716,  726,  Rolfe,  B.,  said:  "If  they 
[the  parties]  so  word  one  covenant  as 
to  make  it  a  joint  and  separate  cove- 
nant, had  it  not  been  otherwise  decided, 
I  confess  I  should  have  seen  nothing 
extraordinary  in  holding  that  if  they 
choose  so  to  contract  as  to  impose  upon 
themselves  that  burthen,  and  state  it 
to  be  both  joint  and  several,  the  court 
ou^t  to  BO  construe  it." 
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impoeable.  It  is  to  be  noticed,  however,  that  if  the  performance 
of  the  promise  (as  a  promise  to  go  to  Rome)  does  not  require  any 
cooperation  of  other  persons  as  by  receiving  the  perfonnance, 
there  is  no  logical  difficulty  in  promising  several  persons  jointly, 
and  also  each  of  them  several^  that  the  specific  tiling  shall  be 
done." 


§  322.  When  obligors  are  bound  jointiy. 

Following  the  analogy  of  the  rule  of  real  property  that  an 
estate  granted  to  two  persons  created  a  joint  tenancy  rather 
•  than  a  tenancy  in  common,  it  was  early  held  and,  except  as 
changed  by  statute,*"  the  law  remains  that  promises  by  two 
or  more  persons  create  a  joint  duty  unless  the  contrary  is 
stated. '^  "It  is  a  general  presumption  of  law  when  two  or 
more  persona  undertake  an  obligation  that  they  undertake 
jointly,  words  of  severance  are  necessary  to  overcome  this 
primary  presumption."  "  The  fact  that  the  intoreets  of  the 
obligors  in  the  contract  are  diverse,  does  not  prevent  the  duty 
from  beii^  joint.*'    But  where,  as  in  a  subscription  paper. 


"ThuB  in  Bro.  Abr.  Covenant  40, 
the  csae  is  stated  of  a  covenant  made 
with  twenty  persons,  &nd  with  each  of 
them  to  make  ocrtaia  sea  banks. 
Failure  to  perform  the  promise  re- 
sulted in  damagee  to  the  land  to  two, 
and  they  were  allowed  to  sue  without 
the  otiiefs.  Brooke  adds  that  "it 
seems  that  each  should  bring  an  action 
by  tiim»Jf "  It  ifl  difficult  to  find 
any  logical  objection  to  euch  separate 
action^  and  also  it  would  seem  that 
there  had  been  a.  violation  of  a  cove- 
nant made  jointly  to  the  twenty. 
SUngsby's  Case,  fi  Coke,  18  b,  would, 
however,  probably  be  regarded  gen- 
oally  as  having  settled  the  law  that  a 
right    cannot   be   joint   and   several. 

>»Se»  infra,  {338. 

"  Sheppard's  Touchstone,  375;  Fors- 
ter  V.  Taylor,  3  Gamp.  49;  White  d. 
l^ndaU,  13  A.  C.  263;  Armstrong  i;. 
Cihin,  6  L.  R.  Ir.  440;  Noyes  v.  Bai^ 
nard,  63  Fed.  782,  11  C.  C.  A.  424; 
Milner  Bank  Ac.  Co.  v.  Whipple's  Est., 


61  Colo.  2S2,  156  Fao.  1098;  £1 
Lacy,  137  lud.  436,  36  N.  E. 
Nabore  v.  Produoers'  Oil  Co.,  140  La. 
985,  74  So.  527,  L.  R.  A.  1917  D.  1115; 
New  Haven  &  Northampton  Co. 
Hayden,  110  Mass.  361;  Eveleth 
Sawyer,  96  Me.  227,  52  Atl.  639;  Hill 
0.  Comba,  92  Mo.  App.  242;  Turley  v. 
Thomas,  31  Nev.  181,  101  Pac.  568, 
135  Am.  St.  667;  Alpaugh  v.  Wood,  53 
N.  J.  L.  638,  23  Atl,  261;  Kortvelly- 
esay  v.  Manhattan  Cooperage  Co.,  162 
N.  Y.  App.  Div.  285, 147  N.  Y.  S.  686; 
Turley  n.  Thomas,  31  Nev.  181,  101 
Fao.  568;  Qements  v.  Miller,  13  N. 
Dak.  176,  100  N.  W.  239;  Pittsley  v. 
King,  206  Fa.  193,  55  Atl.  920;  Mints 
P.  Tri-County  Natural  Gas  Co.,  269 
Pa.  477,  103  Atl.  286;  Morrison  v. 
American  Surety  Co.,  224  Pa.  41,  73 
Atl.  10;  Smith  v.  Doty,  01  Wash.  315, 
157  Pac881;Elliotti>.BeL,37  W.Va. 
834,17S.E.390. 

"  Fhiladdphia  ».  Reevee,  48  Pa.  472. 

"Alpaugh  V.  Wood,   53  N.  J.  L. 
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the  obli^rs  state  the  amount  of  the  subecription  of  each,  each 
ie  liable  for  only  that  amount,  althoi^  there  may  be  no  words 
of  severance  in  the  promise.  This  may  be  contrary  to  early 
law,  but  it  is  supposed  to  be,  and  doubtless  is,  in  accord  with 
the  intention  of  the  parties.**  And  there  may  be  other  caaes 
where  the  interests  are  so  clearly  several,  that  a  court  will  dis- 
regard the  ordinary  presumption.**  If  by  ^reement  or  im- 
plication of  law  the  contract  of  two  or  more  obligors  with  their 
obligee  is  joint,  the  ob%ee  is  entitled  to  enforce  the  obligation 
as  a  joint  one,  and  is  not  bound  by  any  agreement,  of  which  he 
was  ignorant,  of  the  obli^rs  severally  with  one  anoUier,  that 
each  shall  be  liable  for  a  ratable  share."  Partners  are  ^ways 
bound  jointly  and  not  severally  for  the  debts  and  contracts  of 
the  firm,  unless  it  is  otherwise  provided  by  local  statutes ; "  but 
under  the  statutes  or  decisions  of  many  jurisdictions  their  Ua- 
bihty  is  both  j  oint  and  several.  ^  The  members  of  such  an  unin- 
corporated association  as  amounts  to  a  partnership  in  legal 


638, 23  Atl.  201;  PhilAdeIplu&  i>.  Reeree, 
48  Pa.  472.  Under  the  California  Civil 
Code,  however  (f  1659),  if  all  the  prom- 
isora  receive  some  bmefit,  the  oUig&- 
tion  is  preeumed  to  be  joint  and 
sevoal;  and  see  Smith  v.  Woodward, 

51  Ool.  311,  117  Fao.  140;  Rutherford 
V.  Holbert,  t2  Okl.  736,  142  Pao.  1099, 
L.  R.  A.  1915  B.  221. 

"Davis,  etc.,  Co.  v.  Barber,  61  Fed. 
148;  DskViB,  etc,  Co.  v.  Jonee,  66  Fed. 
124;  Chicago,  etc.,  Co.  t>.  Graham,  78 
Fed.  83,  41  U.  S.  App.  680,  23  C.  C.  A. 
657;  Laadwerfen  v.  Wheeler,  106 
Fed.  623,  6  N.  E.  888;  Price  v.  Rail- 
road Co.,  18  Ind.  137;  McArthur  ti. 
Board,  119  la.  562,  93  N.  W.  SSO; 
Hall  V.  Thayer,  12  Met.  130;  Davis  i>. 
Belford,  70  Mich.  120,  37  N.  W.  919; 
Gibbons  v.  Bente,  51  Minn.  499,  53 
N.  W.  756,  22  L.  R.  A  80;  ComiHh  v. 
Weot,  82  Minn.  107,  81  N.  W.  750, 

52  L.  R.  A.  366;  Lawaon  i>.  Muse,  180 
Mo.  App.  36,  165  S.  W.  396;  Frost  «. 
Williama,  2  S.  Dak.  457,  50  N.  W.  964; 
Bank  d  American  Fork  v.  Smith,  44 
Utah,  284,  140  Pac.  122;  Gibbons  v. 
Grinael,  7S  Wis.  366,  48  N.  W.  255; 


Hodgea  v.  Nalty,  104  Wis.  464,  80 
N.  W.  726.  See  also  Collins  v.  Proaaer, 
1  B.  <k  C.  682,  and  infra,  $  323,  n.  36. 
C/.  Davis  V.  Shafer,  60  Fed.  764; 
DameU  o.  Lyon,  85  Tei,  455,  22  S.  W. 
304,  960.  See  further  22  L.  R.  A.  80, 
n.;  L.  R.  A.  1915  B,  224.  Where  Bub- 
scribera  do  not  define  the  amount 
for  which  each  subecribes  they  are 
liable  jointly  for  the  total  amount. 
See  Corniah  v.  West,  82  Minn.  107, 
84  N.  W.  750, 

*>  Spangenbetg  v.  Spangenbei^  19 
Cal.  App.  439,  126  Pac.  379  (statu- 
tory) ;  Maniatce  Nav.  Co.  v.  Louis  Sands 
Ac.  Co.,  174  Mich.  1,  140  N.  W.  665. 

"  Knowlton  v.  Parsoos,  198  Mass. 
439,  84  N.  E.  798. 

"  Mason  p.  Eldred,  6  WaU.  231.  18 
L.  Ed.  783;  Stover  c  Stevens,  21 
Calif.  App.  261,  131  Pao.  332;  Stewart 
a.  TerwUliger,  177  Mich.  313,  143 
N.  W.  17;  Paraons  on  Partnership 
(4th  ed),  !  262.  Cf.  11  Col.  L.  Rev. 
101,  by  Profeesor  Burdick. 

"  In  re  Perkins'  Est.,  166  Mo.  App. 
170,  148  S.  W.  969;  People  v.  Knapp, 
206  N.  Y.  373,  99  N.  E.  841. 
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effect  are  aimilarly  liable.**  The  members  of  an  xmincorpo- 
rated  association  which  is  not  a  partnership  are  bound  on 
principles  of  agency  to  the  extent  which  they  have  authorized 
their  officers  or  fellow  members  to  bind  them.'"  It  would  seem 
generally  true  that  the  authority  conferred  is  to  bind  as  a  body 
all  those  giving  the  authority,  that  is,  that  the  liability  created 
is  joint.''  But  it  would  doubtless  be  possible  for  members  to 
authorize  officers  to  bind  each  one  of  them  individually,  or 
even  all  of  them  jointly  and  each  one  of  them  severally.'* 

§  323.  When  obligors  are  bound  severally. 

It  is  wholly  a  question  of  coostruction  whether  each  of  sev- 
eral obl^ors  nuikes  a  separate  promise  or  whether  th^  unitedly 
make  a  joint  promise.  This  rule  of  consbiiction  is  subject, 
however,  to  the  presumption  alluded  to  in  the  precedii^;  section 
that  the  obligation  created  by  the  promise  of  several  persons 
is  joint  unless  the  contrary  is  made  evident.  But  anythii^  in 
the  language  of  the  promisor  which  shows  an  intention  that 
each  shaU  be  bound  severally  will  be  ^ven  effect.  Appropriate 
language  to  create  several  promises  is:  "we  each  promise," 
or,  "each  of  us  promises, "  or  any  words  of  similar  meaning.'*" 
The  words  "respective"  or  "respectively"  may  operate  to 
sever  a  KabiUty  which  would  otherwise  be  joint."  So  an  agree- 
ment by  which  parties  agree  "each  with  the  other  that  no  one 
of  them  would  sell"  his  stock  without  first  givii^  the  remaining 
corporators  the  right  to  purchase,  is  several.'^   The  mere  fact 

"See  tupra,  E  307;  Fowler  o.  Kmi-  other  than  a  joint  liability  in  these 

nedy,  2  Abb.  Pr.  347.  casea. 

"See  tupra,   {{ 307,   308.  "'McArthur  v.  Boaid,  119  la.  5ffi2, 

■■  See  Everett  v.  TindaU,  5  Esp.  169;  93  N.  W.  680;  FuseUer  v.  Lacour,  3 

Kiersted  t>.  Bennett,  93  Me.  328,  45  I«  Ann.  162;  Larkin  v.  Butterfield,  29 

Atl.  42;  NeweU  c.  Borden,  128  Maw.  Mich.  264. 

31;  Detroit  Life  Guard  Band  i-.  Firat  "  Ulman  v.   Manheimer,  249  Fed. 

Micfaigan  Infantry,  134  Mich.  698,  96  691, 161  C.  C.  A.  601.   See  alao  Patrick 

N.  W.  934;  Slocum  v.  FairchUd,  7  t>.  Royle,  13  Q.  B.  98,  112;  Alaop  v. 

Hin,  292.  RusseU,  33  Conn.  99,  103;  Mteser  v. 

"In  Sheehy  v.  Blake,  72  Wia.  411,  Joqm,  88  Me.  349,  34  Atl.  177;  Wolf 

39  K.  W.  479,  77  Wis.  394,  46  N.  W.  v.  Lake  Erie  Co.,  55  Ohio  St.  617,  45 

£37,  and  Vader  ».  BaUou,  151  Wis.  577,  N.  E.  708,  36  L.  R.  A.  812. 
139  N.  W.  413,  the  liability  was  held         **  Streator  c.  Faxtoa,  201  Pa.  136,  60 

joint  and  aevetal.     It  is  difficult  to  Atl.  926. 
find  any  evidence  of  intent  to  create 
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that  the  obligore  have  a  separate  interest  does  not  involve  the 
consequence  that  their  obligations  are  several,  but,  as  has  been 
said,  in  the  case  of  subscription  papers  and  other  cases  where 
a  separate  amount  is  attached  to  the  name  of  each  obhgor, 
such  promises  as  "we  agree  to  pay  the  sums  set  opposite  our 
respective  names"  have  been  held  to  create  several  promisee  '* 
— ^not  it  will  be  olnerved  each  for  the  same  performance,  but 
each  for  a  different  performance.  It  would  be  perfectly  pos- 
sible to  assume  a  joint  liability  to  pay  each  of  these  sums,  but 
it  would  then  be  so  unreasonable  to  divide  the  sums  and  set 
them  opposite  the  diffCTent  names  that  as  a  matter  of  con- 
struction it  has  been  held  separate  obligations  are  intended." 
And  in  subscription  contracts  the  usual  presumption  that 
joint  liability  is  intended  is  reversed  and  separate  obligations 
are  presumed;"  though  it  is  of  course  possible  for  subscribers 
jointly  to  agree  to  pay  a  gross  sum.**  The  nature  of  the  eon- 
tract  may  also  in  other  instances  show  an  intention  to  give 
rise  to  a  several  rather  than  a  joint  liability;  thus, — a  contract 
to  the  following  effect  was  held  to  create  a  several  liability. 
"A,  having  this  day  loaned  the  N  Minii^  Co.  fifteen  thousand 
dollars,  we  jointly  and  severally  guarantee  the  repayment  of 
said  loan."  Signed :  6,  C,  A.  Though  this  contract  by  its  very 
terms  m  stated  to  be  joint  as  well  as  several,  the  court  held  no 
joint  liability  could  be  created;  for  A,  being  the  promisee, 
could  not  legally  be  a  joint  promisor,  and  the  contract  was 
ther^ore  in  legal  effect  the  several  obligation  of  B  and  C 
toA.~ 

Likewise  the  circmnstance  that  the  promises  are  contained 
in  separate  instruments  though  in  identical  t^ms  shows  the 

"  See  aupro,  }  322.  v.  Higgiobothfun  (Mies.),  20  So.  79. 

-  (yCoaaoT  t>.  Hooper,  102  Cal.  52S,  See  alao  VUlard  b.  Mojrer,  123  N.  Y. 

36  Pac.  939;  Robertaon  v.  March,  4  App.  D.  629,  107  N.  Y.  S.  lOM,  Knd 

III.  198;  I^ndwerlen  d.  Wheeler,  106  caws  cited  mpra,  {  322,  n.  24. 

Ind.  f^,  5  N.  E.  SSS;  Davis  v.  Mun&y,  "  BaH    a.    Thayer,    12    Met.    130; 

102Mich.  217,  60  N.W.  437;  Gibbons  Davis  v.  Bolford,   70  Mich.   120,  37 

V.  Bmte,  51  Minn.  499,  fi3  N.  W.  766,  N.  W.  919. 

22  L.  R.  A.  80;  Davis  r.  CreamCTy  Co..  •■  Da™  v.  Shafer,  60  Fed.  764. 

48  Neb.  471,  67  N.  W.  436;  Coiuiecti-  "Colt  v.  Learned,  118  Mass.  380. 

out  Ac.  R,  R.  Co.  c.  Bailey,  24  Vt.  466;  See  also  Smith  e.  Woodward,  61  CoL 

Hodges  V.  Nalty,    104  Wis.   464,   SO  311,  117  Fac.  140;  GaioM  n.  Vandecar, 

N.  W.  726;  Chiotgo  BIdg.  &  Mfg.  Co.  69  Or.  187,  IIS  Pao.  721,  1122. 
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pronuBee  to  be  several.^  It  is  possible  in  the  same  contract 
that  some  promises  shall  be  joint  and  others  by  the  same 
pronuBors  shall  be  several.*' 


§  324.  When  obligors  are  bound  joint  and  severally. 

Since,  as  has  been  seen,  the  mere  fact  that  several  persons 
binding  themselves  without  words  of  severance  creates  a  joint 
liability,  it  follows  that  in  order  to  create  in  addition  a  several 
liability  tiiere  must  also  be  words  by  which  each  obl^or  binds 
himself  separately  as  "we  and  each  of  us  promise,"  *^  or  at 
least  an  intention  manifested  in  some  way  that  the  obligation 
shiaU  be  joint  and  several.**  In  one  instance,  by  a  special  rule 
of  construction,  words  have  been  held  to  amoimt  to  a  joint 
and  sevwal  promise,  though  not  so  in  express  tenns.  This  is 
where  a  promise  is  expressed  in  the  singular  but  is  signed  by 
several  persons,  as  "I  promise  to  pay,"  signed  by  A.  B.  and  C.*' 
By  Statute  in  California,*'  it  is  provided  that  where  aH  the 
parties  who  unite  in  a  promise  receive  some  benefit  from  the 
consideration,  their  promise  is  presumed  to  be  joint  and  sev- 


*■  Virginia  CoaI  Co.  d.  Vi^inia-Lee 
Co.,  113  Vft.  395,  74  S.  B.  177. 

"BuBter  If.  Fletcher,  22  Ida.  172, 
12S  Pac.  226;  Gibboiu  v.  Bente,  fil 
Minn.  499,  63  N.  W.  756,  22  L.  R.  A. 
80;  Erbd  v.  Krbel,  84  Neb.  ^60,  120 
N.W.936.  See  oiBO  People  p.  Hartley, 
21  GaL  685,  82  Am.  Dec.  768,  and 
mipra,  {320. 

"  "It  tffo,  tbrm,  or  m(H«  bind  tbem- 
selvee  in  an  obligation  thus,  obUgamus 
DM,  and  say  no  more,  the  obligation  is 
and  shall  be  taken  to  be  joint  only, 
and  not  Bereral."  Shep.  Touch.  376. 
See  also  Reee  «.  Abbott,  Cowp.  832; 
People  V.  Love,  26  Cal.  520;  Jernigaa 
V.  Wimberly,  1  Ga.  220;  Savannah  Ac. 
Trust  Co.  p.  Purvis,  6  Ga.  App.  276, 
65  S.  E.  36;  Pogue  o.  Clark,  26  lU. 
333;  Harvey  v.  Irvine,  11  la.  S2;  Bank 
ti  Louisiana  t>.  Steriing,  2  1a.  flO,  02; 
Mayor  of  New  Orleans  n.  Ripley,  5  La. 
120,  122,  25  Am.  Deo.  176;  Meyer  n. 
VMet,  164  Mass.  467,  41  N.  E.  683, 
32  L.  R.  A.  283;  McMTison  v.  Amerioan 


Surety  Co.,  224  Pa.  41,  73  AU.  10, 
But  see  contra,  Morange  v.  Mudge,  9 
Abb.  Prac.  243. 

**  ^^rginia  Coal  Co.  v.  Vir^nio-Lee 
Co.,  113  Va.  396,  74  S.  E.  177. 

"March  v.  Ward,  Peake's  Cases 
130;  Scheid  v.  Leibshults,  51  Ind.  38; 
Bank  of  Louisiana  v.  Sterling,  2  Ia. 
60,  62;  Mayor  of  New  Orleans  o.  Bip- 
ley,  5  La.  120,  122,  26  Am.  Dec.  175; 
Hemmenway  v.  Stone,  7  Mass.  68, 
6  Am.  Dec.  28;  Van  Alystyne  c.  Van 
EQyck,  10  Barb.  383;  DiU  c  White,  62 
Wis.  456,  9  N.  W.  404.  This  is  so  pro- 
vided as  to  bills  and  notes  by  the  Nego- 
tiable Instruments  Iaw,  Sec.  17  (7), 
infra,  i  1143,  which  has  been  passed  ' 
in  nearly  all  of  the  United  States. 
Cf.  Brown  v.  Fitch,  4  Vroom,  418. 

wCiv.  Code,  £10^-  See  also 
Smith  V.  Woodward,  51  Colo.  311,  117 
Pac.  140;  Rutherford  v.  Holbot,  42 
Okl.  735,  142  F&o.  1099,  L.  R.  A.  1916 
B221. 
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eral."  And  in  many  other  States  all  obligations,  which  at 
common  law  would  be  joint,  by  Statute  create  joint  and 
several  liabilities,*'  or  create  liabilities  presumptively  joint 
and  several  in  the  absence  of  something  to  show  a  contrary 
intention.*^  By  the  Uniform  N^otiable  Instruments  Law  * 
the  obligations  of  joint  payees  or  joint  indorsees  who  indorse, 
are  joint  and  several.  If  a  number  of  persons  are  bound  jointly 
and  severally,  the  obligee  must  either  sue  them  all  jointly, 
according  to  the  rules  governing  joint  Habilities,  or  sue  any 
one  or  more  of  them  separately;  he  cannot  join  any  number 
less  than  the  whole." 

§  325.  When  obligees  are  entided  jointly  and  when  severally. 

As  has  been  seen  "  obligees,  as  a  matter  of  law,  cannot  be 
entitled  jointly  and  severally.  It  is  necessary,  therefore,  to 
determine  where  there  are  several  obligees  whether  their  rights 
are  joint  or  whether  they  are  several.  An  important  matter 
to  observe  here  is  whether  the  interests  of  the  obligees  are  sep- 
arate or  whether  they  have  between  them  but  a  single  interest. 
It  was  at  one  time  supposed  that  this  test  was  so  absolute  that 
no  words  however  express  could  justify  construing  the  r^ts 
of  oblige®  as  separate  if  their  interests  were  single  or  vice 
v&^sa.  But  it  is  now  well  estabhshed  that  the  rule  is  one  of  con- 
struction and  creates  merely  a  presumption,  and  that  it  is  im- 
possible to  say  that  parties  may  not,  if  they  please,  use  joint 
words  so  as  to  express  a  joint  covenant,  thou^  their  interests 
are  several,  but,  "if  there  be  words  capable  of  two  constructions, 
we  must  look  to  the  interest  of  the  parties  which  they  intend 
to  protect,  and  construe  the  words  according  to  that  interest.  "** 

*  GunmiOT  V.  Maire,  140  Cal.  635,  Fed.  SI6,  517;  Stevens  v.  Catlin,  162 

74  Pac.  26;  Bell  r.  Adams,  150  Cal.  lU.  fi6,  58,  37  N.  E.  1023. 

772,  90  Pae.  118.  "  Irtfra,  S  321. 

"  Cole  V.  Harvey,  142  la.  574,  120  "Keightley  v.  Watson,  3  Exch.  716, 

N.  W.  97;  Knapp  fl.  Hanley,  153  Mo.  perParke,B.  See  also  Jamee  v.  Emery, 

App.  169,  132  S.  W.  747.  6  Price,  529,  533;  Sorsbie  v.  Park,  12 

"McMaater  r.  City  Nat.  Bank,  23  M.  &  W.  146,  156;  Bradburne  f.  Bot- 

Okl.  550,  101  Pac.  1103.  fidd,   14  M.  &  W.  559;  Fami  u.  Te»- 

"Sec.  68,  infra,  §  1163.  bod,  1  Black,  309;  Beckwith  v.  Talbot, 

"  RoU.  Abr.  148;  Streatfidd  v.  Halli-  96  U.  S.  289,  24  L.  Ed.  496;  Atlanta  &c. 

day,  3  T.  R.  779,  782;  Chicago  &  A.  Ry.  Co.  c.  Thomas,  60  Fla.  412,  53 

Ry.  Co.  p.  New  York  Ac  R.  Co.,  24  So.  510;  International  Hotel  Co.  ir. 
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This  rule  ia  not  always  very  ea^  to  apply,  though  its  validity 
must  be  regarded  as  established.  As  a  further  aid  to  construc- 
tion, it  has  also  been  said  that  vihere  the  consideration  furnished 
by  obl^ees  is  sev^^,  Uieir  interests  may  prima  fade  be  re- 
garded as  several  and  not  joint,  if  other  features  of  the 
contract  do  not  clearly  conflict  with  this  construction.*^ 

A  covenant  by  several  continuii^  directors  to  indemnify 
several  retiring  directors  was  held  to  give  a  several  right  to 
each  of  the  latter.**  So  a  covenant  to  carry  stock  for  several 
persons  "pro  rata  according  to  their  respective  interests"  in 
a  corporation,  was  held  to  create  several  r^ts.**  So  a  cove- 
nant in  a  deed,  recitii^  the  grant  by  another  d  two  annuities 
to  A  and  B  respectively,  and  covenanting  with  A  and  B  that 
the  annuities  should  be  paid  by  the  covenantor,  in  case  of  the 
grantor's  failure  to  pay  them,  was  held  to  create  several  rights 
in  A  and  B  agfunst  the  covenantor.^  So  a  covenant  guaran- 
teeing two  creditors  payment  of  their  claims  against  one  who 
owed  each  of  them,  though  there  were  no  words  of  severance 
in  the  covenant,  was  held  to  give  each  covenantee  a  several 
right."  On  the  other  hand,  a  covenant  to  coowners  of  property 
in  r^ard  to  the  property,  is  a  covenant  to  than  jointly,  whether 
they  are  joint  tenants,^  or  tenants  in  common.*' 


Plynn,  238  ni.  63a,  87  N.  E.  866; 
Curry  v.  TCanam  Ac.  Ry.  Co.,  68  Kana. 
6,  48  Fao.  570;  NaboiB  v.  Producers' 
Oil  Co.,  140  La.  986,  74  So.  527,  L.  R. 
A.  1917  D.  1115;  Emery  r.  Hitchcock, 
12  Wend.  166;  Emmuleth  v.  Home 
Benefit  Assoc.,  122  N.  Y.  130,  2S  N.  E. 
234,  9  L.  R.  A.  704;  Anderson  v. 
Nichols  (Vt.),  107  Atl.  116. 

"  Spangenberg  v.  ^taugenbei^  19 
Cal.  App.  439,  126  Pac  379;  Atltmta 
Ac  Ry.  Co.  D.  Tbomas,  60  Fla.  412, 
63  3o.  510;  L.  L.  Satla  Lumber  Co. 
V.  Exler,  239  Pa.  136,  86  Atl.  793; 
Andereon  e.  Nichtda  (Vt.),  107  Atl.  116. 

"  Haddon  v.  Ayers,  IE.  ft  E,  US. 
See  also  Poole  v.  Hill,  6  M.  A  W.  836. 

"Villard  0.  Moyer,  64  N.  Y.  Miac, 
369,  104  N.  Y.  8.  637,  123  N.  Y.  App. 
Div.  629,  107  N.  Y.  S.  1064. 

••  \ritheiB  V.  Bircham,  3  B.  &  G.  264. 


See  alao  Palmer  v.  Sparahott,  4  M.  ft 
G.    137. 

"  L.  L.  Satler  Lumber  Co.  tr.  Exler, 
239  Pa.  135,  86  Atl.  793. 

"  PuUen  p.  Palmer,  5  Mod.  72,  160, 
151;  and  see  Allen  v.  South  Penn 
OU  Co.,  72  W.  Va.  155,  77  S.  E.  906, 

"  Harrison  tJ.  Bamby,  5  T.  R.  246, 
249;  Foley  f.  Addenbrooke,  4  Q.  B.  197; 
Thompson  i>.  Hokewil],  19  C.  B.  (N.  S.) 
713.  See  aim  Stevens  v.  Jackson,  180 
Mich.  131,  14a  N.  W.  636.  But  if  a 
covenant  was  originally  made  to  one 
teaeor  and  his  interest  afterwards 
passed  to  several  persons,  the  cove- 
nant is  thereby  severed  and  each  of  the 
persons  entitled  could  sue  for  a  breath 
and  recover  the  damages  which  he  had 
personally  suffered.  Twynam  b.  Pick- 
ard,  2  B.  A  Aid.  105;  Simpson  v.  Clay- 
ton, 4  Bing.  (N.  C.)  758,  781;  Ackroyd 
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So  a  promise  to  two  lawyers  to  pay  a  sum  of  money  in  retiim 
for  certain  services  to  be  rendered  by  them  in  a  suit,  is  joint.*" 

Sometimes  though  there  are  sev^al  covenantees,  but  a 
sin^e  one  of  than  is  interested  in  the  performance  of  the  cove- 
nant, as  where  the  covenant  is  to  A  and  B  to  pay  money  to  A. 
In  such  a  case  it  is  held  that  the  right  of  action  is  joint  and 
both  must  sue.*'  Where  a  bond  upon  its  face  runs  to  two  or 
more  persons  jointly,  the  action  must  be  brought  by  all  of  them, 
no  matt^  what  may  be  the  terms  of  defeasance.'*  "If  one  of 
two  covenantees  does  not  execute  the  instrument  he  must 
join  in  the  action,  because  whatever  may  be  the  beneficial  in- 
terest of  either,  their  l^al  interest  is  joint. "  " 

Where  a  promissory  note  or  bill  of  exchange  is  piy^ble  to 


V.  Briggs,  14  W.  R.  2fi;  Roberta  v. 
Holland,  (1893)  1  Q.  B.  666.  But  it 
aeemB  thctt  such  persons  could  aiao 
join  in  a  single  action  and  recover  all 
the  damage  to  which  they  were  in  the 
aggregate  entitled.  Kitchen  v.  Buckly, 
I  Lev.  109;  Judicature  Act,  Order 
XVI.  r.   1. 

Mfnunberg  tf.  Haderiein,  167  Mo. 
App.  717,  161  8.  W.  160. 

"Andsnon  v.  Martindale,  1  East, 
4S7;Hopktnaonii.Lee,6Q.  B.  D64.  In 
the  lattm  case  though  the  ddeadant 
oovmanted  with  the  plaintiff  to  pay 
him  money,  and  "as  a  separate  and  dis- 
tinct oovenant"  with  C  that  lie  would 
pay  the  plaintiff  money,  it  waa  held 
that  the  plaintiff  alone  could  not  sue 
on  the  covenant.  Cf.  Keightley  t>. 
Watson,  3  Exch.  716.  Tha«  the  de- 
fendanta  covenanted  with  K  "and  aa  a 
separate  oovenaBt"  with  D,  that  they, 
the  defendants,  would  pay  to  K  or  to 
D  in  case  D  should  have  paid  K,  the 
sum  of  six  thousand  pounds;  and,  fur- 
ther, that  the  defendants  would  in  the 
meantime  pay  K  intareat  on  the  unpaid 
purchaae  money.  In  a  suit  for  non- 
payment of  intereet,  K  sued  alone,  and 
was  held  entitled  to  recover.  The  court 
held  that  as  to  the  principal  indebted- 
ness each  promisee  had  a  separate  in- 
tsest,  and  would  theref  tne  be  entitled 


to  sue  alone  for  that.  As  to  the  prtnn- 
ise  to  pay  interest,  K  alone  was  to  de- 
rive any  benefit  from  the  performanoe 
of  the  piomiae.  Had  the  promise  to 
pay  intereet  been  jointly  to  K  and  B, 
both  must  have  joined  in  the  action, 
but  as  K  not  only  was  solely  into'eBted 
but  was  also  the  only  party  to  whom 
the  promise  to  pay  Intereet  was  made, 
he  must  sue  alone. 

"  Fami  «.  T^aon,  1  Black,  309,  17 
L.  £d.  67;  Phillips  t>.  Singer  Mfg.  Co., 
88  m.  306;  The  International  Hotd 
Co.  V.  flynn,  238  HI.  636,  87  N.  K 
856.  In  the  ease  last  dted  the  bond 
was  made  to  two  pcfsona  jointly,  but 
the  defeasMice  clause  provided  the 
penal  sum  should  not  be  paid  if  the  ob- 
ligors paid  the  obligees  suoh  sums  aa 
mi^t  be  awarded  in  certain  litigation 
to  "any  one  or  mcwe"  of  the  obUgees, 
"jointly  or  severally."  It  was  hdd 
that  an  action  on  the  bond  could  not 
be  maintained  by  one  only  of  two  ob- 
ligees, both  being  living. 

•»  Philoddphia,  W.  &  B.  R.  Co.  b. 
Howard,  13  How.  307,  337,  14  L.  Ed. 
157;  citing  Slingsby's  Case,  5  Coke,  18 
b;  Petrie  ti.  Bury,  3  B.  &  C.  363;  Weth- 
erell  f.  Langston,  1  Exch.  634;  quoted  in 
International  Hotel  Co.  v.  Flynn,  238 
HI.  636,  013,  87  N.  K  866. 
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the  order  of  A  or  B,  the  words  were  given  by  most  courts, 
prior  to  the  enactment  of  the  Negotiable  Instruments  Law,  a 
literal  construction,  and  the  instrument  was  held  non-negoti- 
able because  of  uncertainty  as  to  the  payee;**  but  a  few  de- 
ci^ons  have  held  otherwise."*  Under  the  Uniform  Negotiable 
Instruments  Law  ^  it  is  made  clear  that  such  an  instrument  is 
negotiable,  but  it  is  not  determined  whether  the  interest  of  the 
payees  is  joint  or  alternative.  Thou^  there  seems  no  logical 
reason  for  construing  the  word  "or"  as  meaning  "and,"  now 
that  no  disagreeable  consequences  will  follow  from  givii^  the 
word  its  natural  meaning,  yet  as  the  weight  of  authority  prior 
to  the  enactment  of  the  statute  strongly  supported  the  con- 
clusion that  the  writing  even' though  not  negotiable  was  evi- 
dence of  a  joint  right,"  some  courts  are  likely  to  continue  to 
adopt  this  construction.''  Such  an  instrument  was  given  its 
literal  meaning  prior  to  the  passage  of  the  Act  in  a  few  cases;" 
and  under  the  statute  several  decisions  are  to  the  same  effect.^" 
Where  the  two  payees  may  be  regarded  as  identified  in 
interest  as  in  the  case  of  an  instrument  payable  to  a  husband 
or  his  wife  where  the  rights  of  a  married  woman  are  still  gov- 
erned by  the  common  law/'  or  to  a  company  or  its  treasurer,^' 
iksK  is  no  difficulty.    In  the  one  case  the  note  is  in  l^al 


"  BlMu-fcpntmgBn  p.  Blimdell,  2  B. 
A  Aid  417;  Mussdman  p.  Oak^  19 
m  81,  68  Am.  Dec.  SS3;  BeoningtoD 
V.  Dinsmore,  2  Gill.  348;  O^ood  v. 
Fearaons,  4  Gray,  455;  Carpenter  v. 
Famsworth,  106  Mara.  661,  8  Am. 
Rep.  360;  Walrad  p.  Petrie,  4  Wend. 
675;  Quinby  v.  Merritt,  11  Humph. 
439,  440;  Reed  v.  Reed,  11  Up.  Can. 
Q.  B.  26;  IngliB  v.  Wisenum,  2  Mor. 
net.  Decis.  1404. 

"Samuels  v.  Evana,  1  McL.  473; 
Spaulding  v.  Evana,  2  McL.  139;  Fort 
e.  Ddee,  22  la.  Ann.  180;  EUia  c.  Mo- 
LemoOT,  1  Bail.  13;  Hopkina  o.  Halli- 
burton, 6  Tex.  Civ.  App.  451. 

••Sec.  8,  infra,  {1139. 

"  CoUyer  o.  Cook,  28  Ind.  App.  272, 
27S,  62  N.  E.  655;  Carr  v.  Bauer,  61 
HI.  App.  504;  Oegood  v.  Pearsona,  4 
Gray,  466;  Willoughby  v.  Willou^by, 


6  N.  H.  244;  Parker  i>.  Careon,  64N.  C. 
663  (bond);  Weet«ate  d.  Healy,  4  R.  I. 
523;  Quinby  v.  Merritt,  11  Humph. 
439,  440. 

"  Paasut  V.  Heubner,  81  N.  Y.  Misc. 
249,  142  N.  Y.  S.  646;  Smith  v.  Haire, 
133  Tenn.  343,  181  S.  W.  161. 

••Samuds  v.  Evans,  1  McL.  473; 
Spaulding  D.  Evans,  2  McL.  139;  El- 
lis p.  McLemoor,  1  Bail,  13. 

"Union  Bank  v.  Spies,  151  lowB, 
178,  130  N.  W.  928;  Voria  u.  Schoon- 
over,  91  Kan.  630,  138  Fac.  607,  60 
L.  R.  A.  (N.  S,)  1097;  Page  v.  Ford, 
65  Oreg,  450. 131  Pac.  1013,  45  L.  R,  A. 
(N.  8.)  247,  Ann.  Cas,  1915  A  1048. 

II  Young  0.  Ward,  21  IIL  223;  Smith 
V.  Haire,  133  Temi.  343,  181  S.  W. 
161. 
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effect  payable  to  the  huBband;  in  the  other,  to  ibe  corpor- 
ation. 


§  326.  Incidents  of  procedure  in  the  enforcement  of  contrac- 
tual rights  by  joint  obligees. 

As  a  joint  contractual  right  belongs  to  all  of  the  obligees 
taken  together,  a  declaration  which  showed  the  existence 
of  such  a  right,  at  common  law  was  open  to  demurrer,  a 
motion  in  arrest  of  judgment  or  a  writ  of  error,  if  any  number 
less  than  all  the  obligees  jointly  entitled  to  the  right  were 
made  plaintiffs.'*  Such  a  declaration  was  none  the  lees  de- 
murrable though  it  did  not  appear  from  it  that  the  omitted 
party  was  alive.    His  death  shoiild  have  been  alleged.^* 

The  absence  from  the  jurisdiction  of  one  of  the  joint  ob- 
ligees was  no  excuse  for  not  joining  him  as  plaintiff  since 
any  of  the  obligees  had  implied  authority  to  sue  in  the  name  of 
all,  thou^  bound  to  give  bond  to  indemnify  for  costs  any 
obl^ee  who  does  not  assent  to  the  action.^^   If  the  non-joinder 

"SliDgBbT'B  Case,  S  Coke's  Itep. 
18  b  (writ  <rf  error);  Ecdeeton  v. 
Clipeham,  1  Saund.  163  (umt  of 
judgment);  PuUen  v.  Palmer,  £  Mod. 
72;  Scott  B.  Godwin,  1  B.  &  P.  67; 
Fetrie  V.  Bury,  3  B.  A:  C.  353;  Lone  t>. 
Drinkwater,  1  C.  M.  &  R.  £99,  b.  c 
3  Dowl.  223  (arreet  of  judgment) ;  Foley 
V.  Addenbrooke,  4  Q.  B.  197;  Berlin  o. 
Sheffidd  Cool,  I.  &  8.  Co.,  124  Ala.  322, 
324,  26  So.  B33;  Peck  v.  I^mpkiD 
(Ala.),  75  So.  SSO;  Hays  «.  Lasater,  3 
Ark.  66S;  Chories  H.  Tltranpeon  Co. 
0.  Bums,  199  111.  App.  41SJ  B^  v. 
layman,  1  T.  B.  Mon.  39,  40,  15  Am. 
Dec  83;  Halsey  v.  Norton,  46  Miss. 
703.  7  Am.  Rep.  745;  Smith  v.  Miller, 
49  N.  J.  L.  521,  13  AU.  39;  Ehlo  t.. 
Purdy,  6  Wend.  te9;  Sweigart  v. 
Berk,  8  S.  ft  R.  308  (writ  of  oror); 
May  V.  Slade,  24  Tex.  205;  Galveston, 
H.  ft  San  Antonio  R.  R  Co.  p.  Le 
Gierae,  51  Tex.  189;  DaWBon  v.  George 
(Tex.  Qv.  App.),  193  8.  W.  495. 

"Y.  B.  36  Hen.  VI.  f.  16,  pi.  11; 
Oabome  o.  CroeboD,  1  Sid.  238;  Soott 


P.Godwin,  1  B.  ftP.67;  Haya  [>.  Iabb- 
ter,  3  Ark.  S65;  Gilbert  v.  AUen,  57 
Ind.  524,  626;  Porter  v.  Fleieber,  25 
Minn.  493;  Eble  v.  Purdy,  6  Wend. 
629;  Sullivan  v.  New  YcM'k  ft  R.  C«d- 
ent  Co.,  119  N.  Y.  348,  23  N.  E.  S20; 
Sweigart  v.  Berk,  8  S.  ft  R.  308,  311. 
"Vraikon  V.  JeffayB,  2  Stra.  1146; 
Petrie  V.  Bury,  3  B.  ft  C.  363;  Ingham 
Lumber  Co.  o.  luKrasoll  Co.,  93  Ark. 
447,  125  S.  W.  139;  Darling  v.  Simp- 
son, 15  Me.  175;  Swdgart  v.  Berk,  8 
Serg.  ft  R.  308.  But  in  WilUama  v. 
Fadac  Surety  Co.,  66  Or.  151, .  127  Pac. 
145,  the  court  held  that  under  modem 
codes  where  the  defendant  is  allowed  to 
counterclaim,  it  was  imposBible  to  fix 
properly  the  amount  of  the  bond  which 
the  obligee  preeaing  the  suit  ^lould 
bring,  and,  therefore,  the  old  procedure 
should  not  be  permitted,  but  that  all 
difficulty  was  avoided  by  joining  the 
absent  or  diMenting  obligee  as  a  de- 
fendant. This  procedure  was  also  hdd 
proper  in  W.  D,  Reeves  Lumber  Co. 
D.  Davis,  124  Alt  143,  187  S.  W.  171; 
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of  one  or  mcste  obligees  did  oot  appear  from  the  declaration 
the  objection  might  be  taken  by  a  traverse  of  the  obUgation 
alleged  in  the  contract  to  exist  in  favor  of  the  plaiatiffs.'* 
An  exception,  however,  existed  in  regard  to  executors  or 
administrators,  jointly  entitled  as  such  to  enforce  an  obliga- 
tion in  favor  of  the  deceased.  The  non-joinder  of  all  the 
executors  or  administratora  could  be  taken  only  by  plea  in 
abatement.'^ 

Under  modem  statutory  rules  of  pleading  it  is  now  held  in 
many  jurisdictions  that  a  failure  to  demur  to  the  declaration 
waives  a  non-joiner  of  plaintiffs  apparent  from  the  declara- 
tion." And  now  also  in  many  jurisdictions  objection  to  the 
non-joinder  of  a  necessary  joint  plaintiff  not  apparent  from 
the  declaration,  can  be  made  only  by  an  affirmative  answer.™ 


Dawson  o.  George  (Tex.  Civ.  App,), 
1S3  8.  W.  495. 

»  L^liae  f.  Champante,  2  Stra.  820; 
Graham  v.  Babertem,  2  T.  R.  2S2; 
Hill  tt.  Tucker,  1  Taunt.  7;  HatsaU  v. 
Griffith,  2  Or.  A  M.  679;  Chanter  b. 
Leeee,  4  M.  &  W.  2dS;  Hopkinson  v. 
Lee,  6  Q.  B.  664;  Newton  v.  Reardon, 

2  Cranch  C.  C.  49;  Jordan  t>.  Wil- 
kina,  3  Wash.  C.  C.  110;  Duval  v. 
Mayson,  23  Ark.  30;  Tully  d.  Ezcel- 
Bior  Wwke,  116  HI.  544,  6  N.  E.  83; 
Eveleth  V.  Sawyer,  90  Me.  227,  62 
Atl.  639;  Smith  t>.  Orichton,  33  Md. 
103;  Wig^  c.  Cuming  8  AHen,  353; 
Blackburn  o.  Blackburn,  132  Mich. 
525,  94  N.  W.  24;  Jensen  v.  GamUe, 
191  Mich.  233,  157  N.  W.  440; 
A.  K,  Mclnnis  Lumber  Co.  v.  Rather, 
111  Mis.  55,  71  So.  264;  Lemon  e>. 
Wbeder,  96  Mo.  App.  651,  70  S.  W. 
924;  FnmdierK  v.  Haderlein,  167  Mo. 
App.  717,  151  S.  W.  160;  Pitkin  v. 
Roby,  43  N.  H.  138;  Murray  v.  Pteif- 
fer,  70  N.  J.  L.  768,  59  AU.  147;  Ehle 
t>.  Purdy,  6  Wend.  629;  Scott  o.  Brown, 

3  Jones  (N.  C),  541,  67  Am.  Dec.  256; 
Hoard  t>.  Wilcox,  47  Pa.  St.  51;  Clapp 
■>.  E>awtucket  Inat.,  15  R.  I.  489,  8 
AU.  697,  3  Am.  St.  R«p.  915;  Gordon  e. 
Goodwin,  2  N.  &  McC.  70,  10  Am. 


Dec.  573;  Hilliker  v.  Loop,  5  Vt.  116, 
20  Am,  Deo.  286. 

"1  Wms.  Saund.  291  g;  Hicka  v. 
Branton,  21  Ark.  186,  189;  Macon  u. 
Davis,  27  Ga.  113;  LiUard  v.  Lillard, 
6  B.  Mon.  340;  Hunt  v.  Kearney,  3 
N.  J.  L.  529;  Packer  v.  Wilbon,  15 
Wend.  343,  346;  Gordon  v.  Goodwin, 
2  N.  &  McC.  70,  10  Am.  Dec.  573. 

"  Clark  e.  Gramlin,  54  Ark.  525,  16 
S.  W.  475;  Dumi  v.  To»er,  10  Cal.  167; 
Bouton  V.  On,  51  Iowa,  473,  1  N.  W. 
704;  Parker  v.  Wiggins,  10  Kans.  420; 
Rittenhouae  v.  Clark,  110  Ky.  147,  61 
S.  W.  33;  Combe  v.  Kriah,  27  Ky.  Law 
Rep.  154,  84  S.  W.  662;  Maaon  v.  St. 
Paul  F.  &  M,  Ine.  Co,,  82  Mimi,  336, 83 
Am,  St,  Rep.  433;  Mechanics'  Bank 
V.  Gilpin,  105  Mo.  17,  16  8.  W.  524; 
Castile  V.  Ford,  53  Neb.  607,  73  N.  W. 
945;  Smith  v.  MUler,  49  N.  J.  L.  521, 13 
Atl.  39;  Potter  v.  EUice,  48  N.  Y.  321; 
Johnson  v.  Gooch,  114  N.  C,  62,  19 
8,  E.  62;  Ross  v.  Page,  II  N,  Dak,  468, 
92  N.  W.  822;  Wyman  v.  Henird,  9 
Okla,  35,  69  Pao.  1009;  Spencer  i>.  Van 
Cott,  2  Utah,  337;  Hann^an  v.  Roth, 
12  Wash.  695,  44  Pac.  256;  Dreutier 
v.  Lawrence,  68  Wis.  694,  17  N.  W. 
423, 

^  Berlin  v.  Sheffield  Coal,  I.  &  8. 
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$  827.  bicidents  of  procedure  in  the  enforcement  of  contrac- 
tual duties  against  joint  obligors. 
As  joint  obligors  were  supposed  to  contract  as  one,  it  was 
fundamental  in  the  common  law  that  all  of  the  joint  obligors 
must  be  joined  as  defendants  ^eas  one  or  more  of  them  had 
died,  in  which  case,  by  the  rule  of  survivorship  the  remainii^ 
obligors  had  imposed  upon  them  the  whole  liability.  A 
further  exception  has  been  tmiversally  introduced  as  to  any 
one  or  more  of  the  obligors  who  is  beyond  the  jurisdiction 
of  the  court.*"  But  at  common  law  absence  of  a  debtor 
from  the  jurisdiction  gave  groxmd  for  no  exception."  If, 
therefore,  a  plaintiff's  declaration  disclosed  the  non-joinder  as 
a  defendant  of  a  living  and  joint  obligor  in  tfae  contract  sued 
upon,  the  declaration  was  bad  on  general  demurrer,  or  motion 
in  arrest  of  judgment.'^  But  even  when  rules  of  pleading 
were  stricter  than  they  are  at  the  present  time  the  declaration 
was  not  demurrable  unless  it  not  only  showed  that  a  joint 
contractor  had  not  been  made  a  party  defendant,  but  also 
that  he  was  alive." 


Co.,  124  Ala.  322,  26  So.  933;  Ah  Tong 
p.  Earle  Frwk  Co.,  112  Cal.  679,  46 
Fao.  7;  Hooie  v.  H&rmon,  142  Ind. 
655,  41  N.  E.  599;  LUlie  v.  Case,  54 
lowB,  177,  6  N.  W.  254;  Parker  v. 
WigginB,  10  KauH.  420;  Moore  r.  Bev- 
ier,  eO  Minn.  240,  62  N.  W.  281;  Dunn 
v.  Hannibal  ft  St.  J.  R.  R.  Co.,  68 
Mo.  28S;  Parchen  v.  Peck,  2  Mont.  567; 
Patehin  v.  Peck,  38  N.  Y.  39;  Mein- 
bardt  f.  Ezoelmor  Brewing  Co.,  82 
N.  Y.  App.  Div.  627,  81  N.  Y.  8.  1042; 
Johnaon  e>.  Gooch,  114  N.  C.  62,  10 
S.  E.  62;  Gill&nd  v.  Union  Padfio  Ry. 
Co.,  6  Wyo.  18fi,  43  Pac.  508. 

"Se^in/m,  {329. 

"Ibid. 

"Homer  o.  Moot,  5  Burr.  2614; 
Gilmsn  v.  Riven,  10  Pet.  298,  300,  9 
L.  Ed.  432;  Hamilton  v.  Btuton,  6 
Arte.  24,  26;  Bdden  v.  Curtia,  48  Conn. 
32  (motion  in  aneet  of  judgment); 
Raoey  t>.  MeRea,  14  Ga.  680,  CQl,  60 
Am.  Dec.  660;  Bragg  e.  Wetiel,  5 
3lackf.  05  (writ  of  error);  Waits  v.  Mc- 


Clure,  10  Bush,  763;  Smith  ■>.  Miller, 
49  N.  J.  L.  521,  13  Atl.  39;  Burgen  c. 
Abbott,  6  Hill,  135;  McArthur  v.  Ladd, 
5  Oh.  614;  Davis  v.  Willie,  47  Tex. 
154;  Needham  t.  Heath,  17  Vt.  223. 
But  Bee  contra.  Gray  v.  Sharp,  62  N.  J. 
L.  102,  40  AU.  771. 

"  Ascue  V.  Hollingworth,  2  Gro. 
Elii.  494,  544;  CabeU  p.  Vau^ian,  1 
Saund.  291,  a.  c.  su&  rum.  ChaM>el  v. 
Vaughan,  1  Sid.  420,  1  Vent.  34,  2 
Keb.  625,  528;  Putt  v.  Vinoent,  1 
Vent.  76,  8.  c,  tub  rum.  Putt  v.  Noa- 
worthy,  1  Vent.  135;  Anon.,  W.  Jonea, 
303;  BlackwcU  v.  Aahtwi,  Aleyn,  21; 
B.  c  Sty.  50;  Gilbert  v.  Bath,  1  Stm. 
603;  Morrison  v.  Trenchard,  4  M.  ft 
G.  709;  Hamilton  v.  Buxton,  6  Ark. 
24;  BeldeQ  v.  Curtis,  48  Conn.  32; 
Gilbert  v.  AUen,  67  Ind.  E24;  Com- 
monwealth e.  Davis,  9  fi.  Mon.  128; 
Lillard  e.  Planters'  Bank,  4  Min.  78, 
82;  Deegan  v.  Dtx^ut,  22  Nev.  186, 
37  I^.  360,  58  Am.  St.  Rep.  742; 
Neall^  tr.  Moulton,  12  N.  H.  486,  488; 
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If  the  declaration  failed  to  show  the  non-joinder  of  a  jointly 
contracting  defendant  the  defect  was  in  early  times  brouf^t 
out  by  traversing  the  promise  allied  in  the  declaration.** 
And  it  is  conceived  that  this  was  strictly  logical.  A  promise 
by  three  jointly  is  a  different  thing  from  a  promise  by  two  or 
one.  But  in  the  case  of  sealed  contracts  the  indlvidusi  obliga- 
tion attaching  to  each  person  who  sealed  the  inslrument 
was  held  to  be  such  that  the  objection  of  non-joinder  could 
not  be  taken  by  denial  of  the  making  of  the  bond  but  only 
by  plea  in  abatement.*^ 

TTie  hardship  of  the  early  rule  as  to  simple  contracts  led 
to  a  change  in  the  time  of  Lord  Mansfield,  when  it  was  held 
that  there  too  as  well  as  in  case  of  sealed  instruments  non- 
joinder which  was  not  apparent  in  the  declaration  must  be 
taken  advantage  of  if  at  all,  by  plea  in  abatement,**  and  this 
new  doctrine  was  thereafter  followed  in  England;"  and  in 
the  United  States  also  the  objection  must  now  be  taken  by 
plea  in  abatement,  or,  where  such  pleas  are  abolished,  by 
affirmative  answer,"  except  as  changed  by  statute.    "If  too 


Smith  c  Miller,  49  N.  J.  L.  521,  637, 
13  AU.  39;  Burgess  p.  Abbott,  6  Hill. 
135;  Geddis  o.  Hftwk,  10  S.  &  R.  33, 
3S;  Davis  f.  Willis,  47  Tex.  164;  Need- 
horn  V.  Heath,  17  Vt.  223.  But  see 
contra,  Cumminga  v.  People,  60  DL 
132;  S&Bdueky  v.  Sidvrell,  173  HI. 
«3,  SO  N.  E.  1003;  FoweU  v.  People, 
214  111.  475,  73  N.  E.  795,  106  Am.  St. 
Rep.  117;  Harwood  s.  Robots,  5  Me. 
441;  BJchmood  v.  Tooth&ker,  69  Me. 
451;  State  v.  Chandler,  79  Me.  172, 
8  AU.  553;  Merrick  o.  Tnisteee,  8  Gill, 
69,  74;  Kent  c.  HolUdsy,  17  Md.  387; 
Saitdets  tr.  Yonkss,  63  N.  Y.  489,  493; 
McOreeor  v.  Baloh,  17  Vt.  662,  667; 
Leftwich  v.  Berkd^,  1  Hen.  A  M.  61; 
Newell  V.  Wood,  1  Munf.  555. 

"Cole  r.  Wilkes,  Hutt.  121;  Boson 
■>.  Sandford,  1  Show.  101,  2  Salk.  440, 
8  Mod.  321,  3  Lev.  258;  Carth.  68,  s.  c. 
iii6  nom.  Boulston  v.  Sandiford,  Skin. 
278;  Dockwray  p.  Dickenson,  Skin. 
MO;  Soott  V.  Godwin,  1  B.  <fe  P.  87,  75. 

"  Y.  B.  28  Hen.  VI.  t.  3,  pi.  11,  per 


Cokeworthy,  J.;  Whdpdale's  Case,  6 
R(q>.  119;  Stead  o.  Moon,  do.  Jao.  152; 
Cabell  V.  Vau^ian,  1  Saund.  291; 
Sayer  v.  Chaytor,  1  Lutw.  696;  South 
a.  Tanner,  2  Taunt.  264. 

"Abbot  V.  Smith,  2  W.  Bl.  947; 
Rioe  tp.  Shut*,  2  W.  BL  695,  8.  c  6 
Burr.  2611. 

"  Rees  p.  Abbott,  Cowp.  832;  Pow- 
ell P.  lAyton,  2  B.  &  P.  (N.  R)  366; 
Buddie  p.  Willson,  6  T.  R.  369;  Sbep< 
pard  p.  Boillie,  6  T.  R.  327,  329;  Rich- 
ards V.  Heather,  1  B.  ft  Aid.  29,  36; 
Cocks  P.  firewo,    11   M.  &  W.  51. 

"Bany  p.  Rtyles,  1  Pet.  311,  7  L. 
Ed.  157;  Metcalf  v.  Williams,  104  U.  S. 
93,  26  L.  Ed.  665;  BosweU  v.  Morton, 
20  Ala.  235;  Hamilton  p.  Buxton,  6 
Ark.  24;  Pavisioh  v.  Bean,  48  Cal.  364; 
Medano  Ditch  Co.  «.  Adams,  29  Colo. 
317,  68  Pac.  431;  Bdden  p.  Curtis,  48 
Conn.  32;  Andrews  D.  Allen,  4Harringt. 
462;  Huriy  p.  Roohe,  6  Fla.  746;  E^ 
tish  p.  Grant,  102  Ga.  36,  29  B.  K  167; 
Rose  ti.  Allen,  67  Bl.  317; 
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many  persoiiB  be  made  defendants  and  the  objection  appear  on 
the  pleadii^,  either  of  the  defendants  may  demur,  move 
in  arrest  of  judgment,  or  support  a  writ  of  error,  and  even  if 
the  objection  do  not  appear  upon  the  pleadings,  the  plaintiff 
may  be  nonsuited  upon  the  trial  if  he  fail  in  proving  a  joint 
contract."  " 


§  328.  Incidents  of  procedure  in  the  enforcement  of  joint  and 
several  duties. 

Judgment  in  an  action  against  A  will  not  bar  subsequent 
action  for  the  same  cause  against  B  if  tbere  is  no  joint  relation 
between  them;  *"  and  as  joint  and  several  obligati<ms  involve 
separate  obligations  on  the  part  of  each  obligor,  a  judgment  in 
favor  of  or  against  one,  is  no  bar  to  an  action  against  another." 


Chamberlain,  160  Ind.  114,  117,  66 
N.  E.  448;  Bonnon  v.  Urton,  3  Greene 
(lovra),  228;  Chicago  &  Atchison 
Bridge  Co.  v.  Fowler,  55  Kane.  17,  39 
Pac.  727;  Waits  v.  Mcaure,  10  Bush, 
763;  McGreary  v.  Chandler,  58  Me. 
537;  Sittig  v.  fiirlceetack,  38  Md.  16S; 
Townaend  d.  Wheetland,  186  Mass. 
343;  Dillonbeck  v.  Simons,  106  Mich. 
373,  63  N.  W.  438;  McKnight  v.  Lo- 
witB,  196  Mich.  368,  163  N.  W.  94; 
Poech  tr.  lioo  Bonding  A  Surety  Co., 
137  Minn.  169,  163  N.  W.  131;  Lewis 
V.  SUte,  65  Miaa.  468,  4  So.  429;  Duig- 
nan  v.  Montana  Club,  16  Mont.  189, 
40  Pac.  294;  Bower  c.  Cassek,  59  Neb. 
620,  81  N.  W.  622;  Deegan  p.  Deegan, 
22  Nev.  185,  37  Pac.  360,  58  Am.  St. 
Rep.  742;  Gove  v.  lawrence,  24  N.  H. 
128;  Gray  v.  Sharp,  62  N.  J.  L.  102,  40 
AU.  771;  Robertson  u.  Smith,  18  Johns. 
459,  9  Am.  Dec.  227;  Johnson  v.  Gooch, 
114  N.  C.  63,  19  S.  E.  62;  McArthur  v. 
Ladd,  5  Oh.  514;  Collins  v.  Smith,  78 
Pb.  423;  Cone  v.  Cone,  61  S.  C.  512,  39 
S.  E.  748;  Carr  v.  Wright  (Tex.  Civ. 
App.),  190  8.  W.  254;  Hardy  v.  Cheney, 
42  Vt.  417;  Wilson  v.  MoCormiek,  86 
Va.  995,  11  S.  E.  976;  Dickereon  v. 
Spokane,  26  Wash.  292,  66  Pac.  381; 
Radant  v.  Wwheim  Co.,  106  Wia.  600, 
82  N.  W.  662.    But  the  objection  when 


aiqnrent  from  the  oomi^aint  was  held 
ground  of  demurrer  in  Hevia  v.  Whee- 
lock,  165  N.  Y.  App.  Div.  387,  140  N. 
Y.  S.  351;  Third  Nat.  Bank  ■>.  Graham, 
174  N.  Y.  App.  D.  503,  161  N.  Y.  S. 
159. 

"  1  Chitty,  Pleading  (13th  Am.  from 
7th  Eng.  ed.),  44;  Fairchild  c.  Uewellya 
Realty  Co.,  82  N.  J,  L,  423, 82  AU.  924. 
Cf.  the  following  section  ad  fin. 

M  Isaacs  0.  Salbetein,  [1916]  2  K.  B. 
139. 

•'  Broome  v.  Wooton,  Ydv.  67,  s.  c 
tub  nam.  Brown  v.  Wootton,  Cro.  Jac. 
73;  Whitoacres  v.  Hamkison,  Cro. 
Chas.  75;  Higgen'a  Case,  6  Coke,  44, 
b;  Wattera  v.  Smith,  2  B.  &  Ad.  889, 
892;  Lechmere  o.  Fletcher,  1  Or.  A 
M.  623;  Sessions  v.  Johnson,  96  U.  S. 
347,  348,  24  L.  Ed.  596;  United  Ststa 
V.  Ames,  99  U.  S.  35,  36  L.  Ed.  295; 
Morgan  v.  Chester,  4  Conn.  387,  389; 
Stingley  v.  Kirkpatrick,  8  Blackf.  186; 
Simonds  f .  Center,  6  Mas.  18.  See  also 
Young  V.  Brown,  10  Iowa,  537;  Van- 
wcen  V.  Burr,  151  Mass.  386,  24  N.  E. 
773;  Townsend  v.  Riddle,  2  N.  H.  448, 
450;  ScUeainger  e.  Perper,  70  N.  Y. 
Misc.  260,  126  N.  Y.  S.  731;  Noble  «. 
Beeman-Spaulding-Woodward  Co.,  05 
Or.  93,  131  Pac.  1006,  46  L.  R.  A. 
(N.  S.)  162.    As  the  liabiUty  of  joint 
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Indeed  the  plaintiff  may  Bimultaneously  bring  separate  actions 
against  each  of  the  obligors;  *^  but  not  a  joint  action  against 
taxy  number  less  tiian  all.'*  Where,  however,  local  practice 
allows  the  action  to  be  discontinued  gainst  certain  defendants 
and  maintained  as  to  Another,  all  but  one  defendant  may  be 
dropped  from  the  action,  as  stated  in  the  next  section.  So 
that  if  an  action  is  brought  against  two  or  more  as  joint  and 
several  debtors  judgment  may  be  given  against  one  alone 
who  is  severally  liable.'* 

§  329.  Judgments  for  breach  of  joint  duties  must  be  joint 

As  the  obligation  of  joint  jntmiisors  is  a  single  obligation,  a 
^ngle  judgment  must  be  given  gainst  all  the  defendants  or  no 
judgment  in  favra*  of  tiie  plaintiff  can  be  rendered.'^  Thou^ 
several  joint  defendants  are  allowed  the  option  of  severing  in 
their  pleas  as  well  as  of  joining  in  one  plea,**  yet  as  the  cause 
of  action  is  single,  a  successful  plea  in  bar  by  one  defendant 
will  prevent  tiie  plaintiff  from  obtaining  judgment  in  the 
action  agunst  any  of  the  defendants;*^  and  if  a  joint  judgment 
cannot  be  supported  as  to  <me  defendant,  it  is  erroneous  as  to 
all.'*  So  at  common  law  if  one  of  several  joint  contractors  vihea 
served  with  process  failed  to  appear,  the  plaintiff  thou^  he 
might  obtain  an  interlocutory  judgment  by  default,  or  issue 
execution  against  him,  yet  if  the  other  defendants  appeared  and 


tortrieaaoTB  is  held  ia  America  to  be 
joint  aod  several,  the  principle  £nds 
frequent  application  in  actions  against 
UxMeuKoe.  See  Cooley  on  Torts 
(3d  ed.),  231  el  seq.;  Hunt  v.  New 
York  Ac.  Co.,  212  Mass.  102,  98 
N.  E.  787,  40  L.  R.  A.  (N.  S.)  778, 
Cote  c  New  England  Nav.  Co.,  213 
Mass.  177,  99  N.  E.  972;  Thor^en  e. 
St.  P&ul  Ax.  Lumb«-  Co.,  73  Wash.  99, 
131  Pac.  M5.  In  Eo^and,  however, 
such  tort-feasors  are  liable  only  jointly, 
and  judgment  against  one  is  a  bar  to 
an  action  against  the  others.  Brins- 
mead  o.  Harrison,  L.  R.  7  Q.  B. 
H7. 

"Sims  t>.  McNeil,  10  Humph.  600; 
Simonds  r.  Center,  6  Mass.  18. 

-Svstufn,  {324,  ad  Jin. 


"  Winn  V.  Kansas  City  Belt  Ry.  Co., 
245  Mo.  206,  151  a  W.  98  (tort). 

"  Sharpe  v.  Baker,  51  Ind.  App.  647, 
90  N.  E.  44;  Wagenaar  c  Beemaa 
Woodward  Co.,  65  Ore.  109,  131  I^o. 
1023;  Templeton  p.  Morrison,  66  Ore. 
493,  131  Pac.  319.  Othnwiae  by  sUtuto 
in  California.  Code  Civ.  Proc.  Sec. 
678;  Shain  v.  Porbee,  82  Cal.  577, 
23  I^.  198. 

••Cbitty    on    Pleading    (6th    Eng. 

Ed.),  aos. 

"  Minor  tr.  Mechanica'  Bank,  1  Pet. 
46,  7  L.  Ed.  47;  Woodward  v.  Newhall, 
1  Pick.  500;  Taylor  ■>.  Beck,  3  Rand. 
316;  Brown's  Adro.  p.  Jobnscm,  13 
Oratt.  044,  650. 

••  Samooaki  v.  Chicago  City  Ry.  Co., 
IW  m.  Ari.  207. 
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pleaded,  the  pleas  of  the  latt^  defendants  would  inure  to  the 
benefit  of  all;  so  that  if  the  issues  raised  by  these  pleas  were 
found  in  favor  of  the  defendants  who  set  them  up,  the  plaintiff 
could  not  retain  his  judgment  against  the  defaulting  defend- 
ant."* On  the  other  band,  if  the  defendants  who  pleaded  failed 
on  the  issues  raised  by  their  pleas,  judgment  went  against  all 
the  defendants  jointly.'  The  necessity  of  a  joint  judgment  is 
also  shown  by  the  rule  of  the  Federal  courts  that  though  one 
of  several  defendants  sued  on  a  joint  contract  in  a  State  court 
is  a  non-reddent  of  the  State  and  files  a  separate  answer,  he  can- 
not remove  the  litigation  against  him  to  the  Federal  court.* 
A  few  apparent  exceptions,  however,  exist  to  the  rule  that  the 
judgment  must  be  given  against  all  or  none.  Thiis,  if  one 
of  the  joint  obligors  has  become  bankrupt,  his  discharge  in 
bankruptcy  being  a  personal  defence  to  his  liability,  but  not 
tending  to  show  the  non-existence  of  the  plaintiff's  joint  ri^t, 
may  be  pleaded  by  him  separately,  and  the  plaintiff  may  enter 
a  noUe  prosequi  gainst  hirn  and  obtain  judgment  against  the 
other  defendants.*  Even  in  such  a  case,  however,  it  was  neces- 
sary in  England  to  join  the  discharged  bankrupt,*  until  the  rule 
was  chained  by  Statute,^  and  some  authorities  in  the  United 

id.  76;  Pnter      questioned   wheth^  a  noUe  proMgm 


V.  Harris,  1  Lev.  63;  Morgan  i 
wards,  6  Tumt.  395,  398. 

» The  Common  Law  Procedure  Act, 
ie  and  16  Vict.,  e.  76,  a.  33,  aUowed  tlie 
plaintiff  if  hia  clum  was  liquidated  to 
aign  judgment  against  t^e  d^aulting 
defendant  and  issue  execution;  but 
sbould  the  plaintiff  adopt  this  course  he 
waa  held  to  abandon  his  right  against 
the  other  defendants.  As  an  a]t«ma- 
tive  the  [daintiff  might  proceed  in  the 
same  way  as  before  the  passage  of  the 
act.  Under  the  En^ish  Judicature 
Act  Order  XIII,  rule  4,  the  plaintiff 
may  take  final  judgment  against  the 
defaulting  defendant  without  preju- 
dice to  hia  right  to  proceed  with  the 
action  against  those  drfendouts  who 
have  appeared. 

iLouisriUe  Ac.  R.  Co.  v.  lie,  114 
U.  S.  «2, 29  L.  Ed.  63, 5  8.  Ct.  Rep.  735. 

*  Under  the  early  authorities  it  was 


did  not  operate  as  a  total  diecha^e  of 
the  defendant  as  to  whom  it  waa  en- 
tered and,  therefore,  preclude  the 
pluntiS  from  obtaining  judgment 
against  other  joint  obligors.  But  the 
later  view  r^arded  the  noOe  proteqid 
aa  not  diachargiog  the  defendant 
against  whom  it  was  entered,  but 
merely  staying  prooeedinga  aa  to  him. 
See  Wms.  Saunders,  207  n.  Sec.  16  ot 
the  United  States  Bankruptcy  Act  ttf 
1898  expressly  jm»vides  that  diacharge 
of  one  co-debtor  in  bankruptcy  ahall 
not  discharge  the  othraa. 

*Noke  V.  Ingham,  3  Eap.  77,  n, 
1  Wils.  89  s.  c;  Hawkms  v.  Rams- 
bottom,  6  Taunt.  179;  Bovill  p.  Wood, 
3  M.  &  Set.  23;  Monvia  v.  Hunter,  2 
M.  &  Sel.  444.  See  also  Ex  parte 
Read,  1  Vn.  &  B.  346,  a.  c.  1  Rose, 
460. 

'aand4Wm.IV.a.^S9. 


-abvG00»^lc 


§  329        JOINT   DUTIES   AND   RIGHTS   UNDER   CONTItACTS  623 

States  have  followed  the  old  English  rule.*  But  others,  without 
the  aid  of  a  statute,  follow  the  modem  English  law  and  sustain 
an  action  in  which  the  discharged  bankrupt  is  not  joined/  As 
there  seems  no  objection  to  joining  the  discharged  bankrupt 
even  where  the  jomder  is  not  required,  the  safer  course,  in  case 
of  doubt,  ifi  to  do  so. 

Similarly  one  joint  obligor  may  have  and  may  plead  the 
personal  defense  of  the  Statute  of  Limitations,  though  other 
defendants  do  not.*  Judgment  may  be  rendered  then  in  favor 
of  such  defendants  as  are  entitled  to  set  up  the  Statute,  and 
agfunst  those  who  have  not  this  personal  defence." 

If  a  joint  debtor  is  an  infant,  his  infancy  also  may  be  pleaded 
successfully  by  him  and  -yet  judgment  may  be  rendered  against 
the  other  joint  debtors."*  In  several  early  caaes  in  England  ^'  the 
contrary  was  held,  but  this  was  because  the  promise  of  an  in- 
fant was  then  ccmsidered  void,  and  hence  it  followed  that  no 
joint  contract  was  ever  entered  into  by  the  infant.  And  if 
two  persons  purport  to  enter  into  a  jomt  contract  but  for  any 
reason  as,  for  instance,  coverture  at  common  law,  no  legal 
obligation  arises  so  far  as  one  of  them  is  concerned,  a  plaintiff 
who  sued  them  both  jointly,  at  common  law  was  nonsuited. 
He  was  obhged  to  begin  a  fresh  action  omitting  the  parties 
eroneously  joined,  and  could  not  avoid  the  objection  by  enter- 
ing a  noUe  prosequi  as  to  such  parties  as  should  not  have  been 
joined.'*  TTnder  modem  statutes  and  practice  doubtless  every- 
where the  pl^tiff  could  now  discontinue  as  to  defendants 

•  JenkB  V.  Opp,  43  Ind.  lOB;  Camp  tr.  Bnioe  v.  F\a^,  25  N.  J.  L.  219;  Cutla- 
Gifford,  7  Hill,  169;  BoberU  v.  Mc-      v.  Wright,  22  N.  Y.  472,  476. 

Lean,  16  Vt.  608,  42  Am.  Dec.  529.  ">  Cutts  t>.  Gordon,  13  Mc.  474.  29 

'Belden   c.    Curtis,   48   Conn.    32;  Am.  The.  620;  Latrobe  v.   Dietrich, 

Tlnkum  ir.  <yNeale,  5  Nev.  93,  97.  114  Md.  8,  78  AU.  983;  Woodward  v. 

•  This  is  likdy  to  occur  when  one  or  Newhall,  1  Pick.  900;  Cole  v.  Manners, 
mon  of  the.  joint  obligors  have  been  76  Neb.  454,  107  N.  W.  777;  Hartnesa 
absent  from  the  State  and  the  stat-  v.  Thompson,  5  Johns.  160. 

utory  period  hag  therefore  not  run  "  Chandler  v.   Parkee,   3  Esp.  76; 

agunat  them  though  it  has  lun  apunat  JaSiay  r.  Frebun,  5  Esp.  47;  Gibfas  r. 

audi  iridigors  aa  remained  within  the  Merrill,  3  Taunt.  307.    See  also  Buqen 

State.    See  infra,  i  2010.  i>.  Menill,  4  Taunt.  468. 

•  Spaulding  v.  Ludlow  Woolen  Mill,  "  Viner'a  Abr.  Action  D.  d.  PI.  8; 
36  Vt.  150.  See  also  Towns  v.  Mead,  Redington  v.  Farrar,  5  Greenl,  379; 
16  C.  B.  123,  129;  Robertaon  c.  Stuhl-  Cutts  v.  Gordon,  13  Me.  474,  478,  29 
miUw,  93  Iowa,  326, 329,  61  N.  W.  896;  Am.  Deo.  630. 
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improperly  joined  "  but  it  should  be  observed  that  in  this  case 
the  defendant  never  was  a  joint  obligor;  it  is  not  a  case  where 
a  joint  obligor  may  plead  a  separate  defence. 

At  common  law  there  was  no  adequate  redress  where  a  joint 
debtor  was  al^ent  from  England.  "  In  that  case,  the  plain- 
tiff knows  that  he  has  a  cause  of  action,  and  he  would  know 
upon  inquiry  that  the  defendant  was  not  to  be  found  in  [Eng- 
land]. Still,  however,  he  was  not  without  remedy:  he  might 
issue  his  writ,  and  continue  it  by  alias  and  pluries,  and  so  forth, 
until  the  defendant's  return,  or  he  might  proceed  to  outlawry 
gainst  him."  '* 

In  the  United  States  without  the  aid  of  statute,  it  has 
generally  been  held  that  an  action  may  be  enforced  against 
such  of  the  joint  debtors  as  are  within  the  jurisdiction  of  the 
court,  disregarding  those  who  are  not;  '^  and  by  statute  in  some 
States  the  right  to  proceed  to  judgment  against  such  joint  de- 
fendants as  have  been  served  with  process  applies  to  cases 
where  those  not  served  are  resident  within  the  jurisdiction." 

It  ^  a  natural  consequence  of  the  rule  that  judgments  for 
breach  of  joint  duties  must  be  joint,  that  individual  indebted- 
ness due  from  one  of  several  joint  obligors  cannot  be  set  off  by 
the  defendant  against  the  joint  ri^t  in  an  action  by  the 
obligees; "  nor  can  a  joint  indebtedness  be  set  off  gainst  an 
individual  right  of  one  of  the  joint  debtors.'^ 

"  See,  e.  g..  East  f.  McClung,  49  81  N.  J.  L.  379,  79  Atl.  347;  Brown  o. 

Col.  fi02, 113  Pao.  617;  Riirchild  v.  Lie-  BirdaaU,  29  Barb.  549. 

wdlyn  Realty  Co.,  82  N.  J.  L.  423,  82  "  Oatrander   v.    BUndin,    211    Fed. 

Atl.  924;  Alaska  Banking,  etc.,  Co.  v.  733   (N.   Y.);   Reeves  v.   Mercer,   155 

Van  Wyck,  130  N.  Y.  S.  653;  MoKane  III.  App.  57;  Connor  v.  Tailor,  33  Okl. 

II.  Gordon,  85  Vt.  253,  81  Atl.  637.  733,  127  Pa«.  1069. 

"Towns  i>.  Mead,  16  C.B.  123,  135.  "Bauer   Cooperage   Co.   v.    Ewell, 

As  to  the  process  of  outlawry,  see  3  149  Ky.  838,  149  S.  W.  1137. 

Bl.  Comm.  283.  "  Sutton  v.  Hurley,  12  Ga.  App.  312, 

"  Wiley  0.  aedge,  8  Ga.  632;  Mem-  77  S.  E.  218;  Mintz  v.  Tri-County 

man  v.  Barker,  121  Ind.  74,  22  N.  E.  Natural  Gas  Co.,  259  Pa.  477,  103 

992;  Cox  V.   Maddux,   72  Ind.  206;  Atl.  285.   But  where  several  defendants 

Rand  v.  Nutter,  56  Me.  339;  Dennett  are  sued  jointly,  they  may  set  off  a 

V.  Cliick,  2  Me,  191,  11  Am.  Dec.  59;  claim  held  by  one  ot  them  individ- 

WUey  D.  Holmes,  28  Mo.  286,  75  Am.  ually  against   the   plaintiff,   since  the 

Dec.  128;  Mc^^y  o.  Ford,  81  Mo.  defendants  have  the  right  to  agree 

App.  600;  Olcott  c.  Little,  9  N.  H.  259,  among  themadves  as  to  the  adjusts 

32Am.  Dec.  357;Ble8Bingv.  McLinden,  ment  of  Uie  proceeds  of  the  set-off. 
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§  330.  Jodgment  against  or  in  favor  of  one  or  more  joint 
obligors  discharges  the  others. 

The  obligation  of  joint  obligors  is  sin^e  and  indivisible. 
Therefore  if  for  any  reason  going  to  the  merits  of  the  action,  one 
obligor  can  no  longer  be  sued,  the  others  are  in  e£Fect  dischaiged. 
This  principle  is  illustrated  by  a  variety  of  cases.  Thus,  if 
judgment  is  entered  gainst  one  or  more  joint  obligors  because 
of  their  failure  to  plead  in  abatement  the  non-joinder  of  the 
others,  a  subsequent  action  cannot  be  brought  against  the 
others.^*  Even  though  the  joint  debtors  omitted  from  the 
first  suit  were  dormant  partners  whose  existoice  was  unknown 
to  the  creditor  when  he  obtained  judgment,  the  principle  is 
none  the  less  applicable.*" 

A  judgment  on  the  merits  in  favor  of  one  joint  obligor  is  as 
fatal  to  an  action  gainst  the  othera  as  if  the  first  action  had 
terminated  in  favor  of  the  plaintiff.  *' 


Mint!  V.  IVi-Coimty  Natural  Gaa  Co., 
259  Fa..  477,  103  Atl.  2SS,  286.  And 
one  of  two  joint  obligees  with  the  con- 
sent of  the  other  may  use  the  obligation 
as  an  equitable  defence  in  an  action  by 
the  obligor  a^inst  one  of  than  alone. 
Ibid. 

"King  V.  Hoere,  13  M.  &  W.  494; 
KeodaU  v.  HamUton,  4  A.  C.  S04; 
Mason  v.  Eldred,  6  Wall.  231,  IS  L.  Ed. 
7S3  (owruling  She^iy  v.  Mande- 
viUe,  6  Cranch,  253,  3  L.  Ed.  391); 
United  States  v.  Ames,  99  U.  S.  35,  25 
L.  Ed.  295;  Trafton  o.  United  Stales, 
3  Stoiy,  646;  Brady  0.  Iteynolds,  13 
Cal.  31;Scarborou^ti.Yarborou^  13 
Oa.  App.  792,  79  S.  E.  1131;  Wann  0. 
McNuIty,  2  Gibn.  355,  43  Am.  Dec. 
58;  Hoore  t>.  Rogos,  19  HI.  347;  Jan- 
■rai  V.  Grimshaw,  125  Ul.  468, 17  N.  E. 
850;  TnvellerB  Ina.  Co.  v.  Mayo,  170 
ni.  498,  500,  48  N.  E.  917;  Fleming  v. 
Rom,  225  m.  149,  80  N.  E.  92;  Crosby 
V.  Jeroloman,  37  Ind.  264;  Lawrence 
V.  Beecher,  116  Ind.  312,  19  N.  E.  143; 
Moale  V.  HoUina,  U  G.  &  J.  11,  33 
Am.  Dec.  684;  Ward  v.  Johneoii,  13 
Mass.  148;  Cowley  v.  Patch,  120  Mas. 
137;  Davison  v.  Harmon,  66  Minn.  402, 


67  N.  W.  1016;  Cola  v.  MoEenna,  80 
N.  J.  L.  48,  76  Atl.  34;  Robertson  0. 
Smith,  18  Johns.  459,  9  Am.  Dec.  227; 
Candee  v.  Smith,  03  N.  Y.  349;  Ryck- 
man  if.  Manerud,  68  Or.  350,  136  Ric. 
826;  Smith  v.  Black,  9  Serg.  &  R.  142, 
11  Am.  Dec.  6S6;  McFarUne  v.  Eipp, 
206  Po.  317,  55  Atl.  986;  Lauer  v. 
Bandow,  48  Wis.  638,  4  N.  W.  774. 

Also  see  Hammond  v.  Schofield, 
[1891]  1  Q.  B.  453,  holding  that  where 
judgment  had  been  signed  by  consent 
Bgaiost  the  defendant,  it  could  not  be 
set  aside,  even  with  his  assent,  in  ordw 
that  the  writ  mi^t  be  amended  by 
joining  another  defendant  who  bad 
been  discovered  by  the  fdaintiS  (o 
have  contracted  jointly  with  the  de- 
fendant. 

"Kendall  t>.  HamUton,  4  A.  G.  604; 
United  States  i>.  Ames,  99  U.  S.  36, 
2S  L.  £d.  295;  Moale  v.  HolUos,  11  G. 
&  3.  11,  33  Am.  Dec.  6S4;  Smith  e>. 
Black,  9  S.  &  R.  142,  11  Am.  Dec  688. 
See  also  Ryckman  c.  Manerud,  68 
Or,  350,  136  Fac.  826,  831.  But  com- 
pare Soott  V.  Colmeenil,  7  J.  J.  Marsh. 


416. 


"  Phillips  f.  Ward,  2  H.  A  C.  717; 
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§  331.  Foreign  judgments  against  one  joint  obligor  do  not 
discharge  the  others. 
But  a  fore^  judgment  against  one  joint  debtor,  it  has 
been  held,  bdng  of  no  higher  nature  than  the  original  obliga- 
tion, does  not  merge  the  ri^t  against  the  other  obligors; " 
and  generally  in  the  United  States  where  the  defendant  in 
the  subsequent  action  was  not  at  the  time  within  the  jurisdic- 
tion of  the  court  in  which  the  prior  judgment  was  rendered, 
the  subsequent  action  may  be  sustained.  In  such  a  case, 
for  reasons  of  necessity  and  justice  perhaps  rather  than  of 
logic,  the  prior  judgment  is  held  to  be  no  bar.'* 

§  332.  Effect  of  merger,  satisfaction  or  security  upon  rights 
against  one  joint  or  joint  and  several  obligor. 

If  the  debt  for  which  a  joint,  joint  and  several  or  several 
obligor  is  bound  is  completely  satisfied,  ihe  creditor  can  have 
no  further  ri^t  gainst  anybody.  Since  ^bere  was  but  one 
debt  though  several  persons  were  liable  to  pay  it,  after  the 
debt  has  been  paid  by  any  of  the  debtors,  it  is  necessarily 
extinguished  as  to  all.** 

If  instead  of  payment  in  full,  the  creditor  has  received  an 
accord  and  satisfaction  from  a  joint,  joint  and  several  or 
several  debtor,  two  ^tuations  are  conceivable.    It  is  possible 


Cowley    V.    Patch,    120    Mass.    137. 
See  Pierce  ii.  Kearney,  5  Hill,  82. 

"  Dennett  c  Chick,  2  Greenl.  191, 
II  Am.  Dec.  59;  Stone  v.  Wainwright, 
147  Mam.  201,  17  N.  E.  301;  Eastern 
Townahips  Bank  v.  Beebe,  53  Vt.  177, 
38  Am.  R^.  066.  A  judgment  in  one 
State,  bowerer,  operates  Bs  a  bar  and  a 
merger  in  another,  a«  to  all  debtors  of 
whom  the  fiist  court  had  jurisdic' 
tion,      McGilvray  r.  Avery,   30  Vt. 


>.  Barker,  121  Ind.  74, 
Zi  N.  E.  992;  Dennett  t>.  Chick,  2  Me. 
IBl,  11  Am.  Dec.  69;  Rand  v.  Nutter, 
56  Me.  339;  Odom  v.  Denny,  Ifl  Gray, 
114  (statutory);  Wiley  v.  Holmes,  28 
Mo.  286,  76  Am.  Dec.  126;  Olcott  v. 
little,  8  N.  H.  269,  32  Am.  Dec.  367; 
Burt  c  Stevens,  22  N.  H.  229,  232; 


Yoho  V.  McGovnn,  42  Oh.  St.  11; 
Eastern  Townships  Bank  d.  Beebe  & 
Co.,  53  Vt.  177,  38  Am.  Eep.  665; 
Bradley  Engineering  Co.  v.  Heybum, 
66  Wash.  628,  106  Pao.  170.  But  see 
contra  Fleming  p.  Roes,  225  lU.  149, 
80  N.  E.  92. 

"Thus  a  payment  by  one  tort 
feasor  as  a  complete  satisfaction  for  a 
joint  tort  (for  which  the  liability  19 
joint  and  several),  diacbargGS  all. 
Cocke  V.  Jennor,  Hob.  66;  Matbeson 
V.  O'Kane,  211  Mass.  91,  97  N.  R  638, 
39  L.  R.  A.  {N.  S,)  475;  Breww  s. 
Casey,  196  Mass.  384, 388,  82  N.  E.  45; 
Himmelberger-Hairison  Lambs'  Co. 
tr.  Dallas,  166  Mo.  App.  49,  146  S.  W. 
96;  Kropidlowaki  v.  Pfister  &  VogA 
Leather  Co.,  149  Wis.  421,  135  N.  W. 
839,  39  L.  R.  A.  (N.  S.)  509. 
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that  the  debtor's  perfonnance  was  received  as  a  fitll  satisfac- 
tion for  the  creditor's  entire  claim;  in  which  event  any  right 
against  the  other  debtors  is  also  dischai^ed."  Or  it  may 
be  that  the  perfonnance  was  not  intended  as  a  satisfaction 
of  the  debt  itself,  but  merely  of  the  creditor's  right  gainst, 
the  individual  debtor.  If  such  is  the  agreement,  the  cases  of 
joint  or  joint  and  several  debtors  must  be  distinguished  from 
that  of  several  debtors.  Where  there  is  merely  a  several 
liability,  the  creditor's  entire  claim  is  not  discharged,  and 
he  is  entitled  to  recovo-  any  balance  due  him  from  the  other 
debtors,  provided  they  are  not  sureties.* 

The  greatest  difficiuty  in  determining  the  ^ect  of  a  dealii^ 
with  one  co-debtor  on  the  ri^t  against  others  arises  where 
n^otiable  instruments  are  givetn  by  one  of  several  co-debtors. 
Under  the  rule  generally  prevailing,  a  n^otiable  instrument 
gjven  by  a  debtor  takes  effect  only  as  conditional  payment; 
that  is,  unless  the  negotiable  instrument  is  paid  at  maturity, 
the  original  obligation  is  not  discharged  or  merged."  But  it 
is  imiversally  agreed  that  the  parties  may  agree  that  a  n^o- 
tiable  instrument  shall  opiate  as  absolute  payment  as  soon  as 
it  is  given.''  Accordingly  a  negotiable  instrument  given  by 
one  co-debtor,  though  given  for  tiie  debt  of  a  number  of  joint 
debtors,  will  not  operate  as  a  dischai^  of  the  joint  co-debtors 
on  thdr  orifpnal  obligation  unless  the  n^otiable  instrument 
was  taken  in  absolute  payment.^  If,  however,  a  n^otisble 
instrument  of  one  debtor  is  taken  in  absolute  payment,  even  of 
the  liability  of  one  joint  debtor  all  other  joint  obligors  are  dis- 
chaiged.*"  The  mere  merger  of  the  creditor's  claim  against  one 
joint  and  sev^ial  debtor  in  an  obligation  of  a  higher  nature  does 
not  destrc^  the  creditor's  several  right  against  the  other 
co-debtors.  No  more  complete  merger  of  a  claim  can  be 
made  than  by  judgment,  and  a  creditor  of  joint  and  several 
debtors  is  entitled  to  obtain  judgm^it  separately  against 

MQiubbe  V.  Pierce,    166  Wis.  29,  « It/id. 

US  N.  W.  207,  51  L.  R.  A.  (N.  8.)  "Proflaer  ».  Erang,  [18B6J  1  Q.  B. 

3G8;  and  see  caaee  cited  in  preceding  108. 

note.  "  MofOe  t>.  Hollins,  11  Oil.  &  J.  11, 

>  See  oua  cited  tupn,  note,  24;  33  Am.  Dec.  681.    See  also  Gnibbe  v. 

also  ir^ra,  S  330.  Pierce,  156  Wis.  29,  145  N.  W.  207,  61 

»  See  infra,  {{  1922,  1923.  L.  R.  A.  (N.  S.)  358. 
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each  without  thereby  affecting  his  right  of  recovery  ag^nst 
the  others.'^  A  discharge  by  release  or  otherwise  than  by 
merger,  of  one  joint  and  several  debtor,  however,  illogically 
is  held  to  discharge  the  others.'^  But  even  a  merger  of  tiie 
creditor's  claim  againet  one  joint  debtor  where  there  is  no  sev- 
eral liabihty  destroys  the  creditor's  right  gainst  the  others. 
The  claim  was  gainst  all  and  can  have  continued  existence 
only  as  a  claim  against  all.  Accordingly,  a  judgment  against 
one  destroys  the  right  against  the  others."  And  if  one  or 
more  of  a  number  of  joint  debtors  give  an  obligation  intended 
as  satisfaction  simply  of  the  liability  of  those  who  pve  it, 
and  not  of  the  entire  joint  debt,  their  original  indebtedness 
is  merged  in  the  new  sealed  instrument;  *'*  and  since  the 
joint  indebtedness  is  (me  and  indivisible,  the  other  joint 
debtors  cannot  be  liable  by  themselves  and,  therefore,  are 
discharged.'^  If,  however,  the  obhgation  of  one  of  the  joint 
obligors  is  given  merely  as  collateral  secmity,  t^ere  is  no 
mei^er  and  all  the  joint  obhgors  continue  liable  on  the  orifpnal 
joint  obligation.  Thus  if  the  individual  bond  of  a  joint  debtor 
express^  state  that  it  is  to  satisfy  the  joint  debt  only  when 
paid  in  full,**  or  if  the  new  obligation  is  in  terms  merely  a 
guaranty  of  the  old,"  the  joint  indebtedness  is  not  discharged. 
But  whatever  mergee  the  cause  of  action  agfunst  one  joint 
obligor,  merges  it  as  to  all.*" 

§  333.  Release  of  one  joint  obligor  releases  all. 

For  the  same  reason,  that  a  joint  duty  is  one  and  indivisible, 
it  is  also  true  that  a  release  given  to  one  or  more  joint  obligors 
discharges  the  others.'* 

"  See  itifia,  (  334.  >•  Wallue  e.  Faunun,  4  Watts,  378. 

"Ibid.  "Potter   v.    McCoy,   28    Pa.    468. 

"See  lupra,  1330.  "Coleon.  MdKenna,  80  N.  J.  L.  48, 

H  See  infra,  S  1022.  76  AU.  344. 

"  Sydam  v.  Cannon,  1  Houst  (Del.)  *•  Co.  Lttt.  Vol.  II.  232  a;  Isey  o. 

431;  Settle  v.  Davidson,  7  Mo.  604;  Etnaaton,  1  Lord  Ray.  688,  a.  c.  12 

AveciU  V.  I«ucke,  6  Barb.  19;  Baxter  Mod.   548;  Qayton  v.   Kynaston,  2 

V.  Bell,  19  Hun,  367  (reversed  in  86  Salk.  573;  Lacy  v.  Kynaston,  2  Salk. 

N.  Y.  1B5);  Bennett  v.  CadweU,  70  676;  Dean  v.  Nerrtiall,  8  T.  R.  168; 

Fa.   253,    260;   Jacobs  t.    McBee,   2  Ex  parte  Qood,  6  Ch.  D.  46,  67;  Duek 

MoMuU.  (S.  Car.)  348.  See  also  United  v.  Mayeu,  [1S92]  1  Q.  B.  611,  613; 

Statw  V.  Ames,  99  U.  8.  36,  26  L.  Ed.  Johnson  v.  Collina,  20  Ala.  436  ((^.  Car- 

296.  roll  tr.  Coititt,  67  AK  679);  Wari  o. 
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Other  reasons  have  been  given  for  tiie  rule,  for  instance, 
that  the  release  indicates  satisfaction  by  the  creditor.^  This 
reason  is  criticised  in  the  following  section.  Again  it  is  stud 
that  other  joint  debtors  are  discharged  because  the  right  of 
contribution  of  the  other  joint  debtors  against  the  one  released 
would  thereby  wrongfully  be  discharged/^  but,  as  has  been 
pointed  out,  no  release  by  the  creditor  of  one  joint  debtor 
could  affect  ihe  right  of  contribution  belonging  to  the  other  joint 
debtors.  In  so  far  8S  the  joint  debtors  not  released  are  not  prin- 
cipal debtors  they  necessarily  have  a  right  of  contribution  or  of 
indemnification  which  cannot  be  taken  away  from  them  with- 
out thdr  consent.  Another  explanation  of  the  effect  of  a  re- 
lease of  one  joint  debtor  upon  the  others,  in  so  fu*  as  the  latter 
are  sureties,  is  as  follows:  "The  reason  why  a  »mple  release 
of  the  principal  debtor  discharges  the  surety  is,  that  it  would 
be  a  fraud  on  t^e  principal  debtor  to  profess  to  release  him,  and 
then  to  sue  the  surety,  who  in  turn  would  sue  him."**  Doubt- 
less there  are  equitable  reasons  why  any  binding  agreem^tt 
with  a  principal  debtor  whetiier  jrantly  bound  with  the  surety  or 
not  will  affect  the  rights  of  ihe  creditor  against  the  latter;  *' 
but  it  is  conceived  that  the  rule  relating  to  the  release  of  cme 
joint  debtor  does  not  depend  on  equitable  principles  or  on  the 
law  of  suretyship.  Joint  debtors  may  as  between  themselves 
be  each  j^imarily  liable  for  a  ratable  share  of  the  debt  and 
liable  as  a  surety  for  tiie  remainder;  or  one  may  be  primari^ 
liable  for  the  whole  debt  and  the  rest  may  be  merely  sureties. 

Fleming,  IS  G&.App.  128,  88  S.  E.  89B;  right  was  Berendu  well  aa  joint,  so  tbAt 

Clark.  i>.  Matloiy,  185  HI.  227,  56  N,  E.  he  might  have  obtained,  had  he  so 

1099;  Gates  r.  Pauvra   (Ind.  A;^.),  choam,    sepamte    judgments   against 

119  N.E.  155;  Fox  r.  Hudson's  Ex.,  1£0  each    of   the    defendants.      Contakia 

Ky.  115,  ISO  S.  W.  49;  Hale  «.  Spauld-  e.  Flavio,  221  Maaa.  259,  108  N.  E. 

in&  146  Maaa.  482,  14  N.  E.  534,  1  1046. 

Am.  St.  R^.  475;  Merritt  v.  Buck-  "  See  discussion  in  Dwy  v.  Conaecti- 

nam,  90  Me.  116,  37  Atl.  885;  Yates  t>.  out  Co.,  89  Conn.  74,  02  Atl.  883,  L.  R. 

Donaldson,  6  Md.  389,  61  Am.  Dec.  A.   1916  E  800  (tort);  Matheson  v. 

283;  Munyan  v.  French,  60  N.  J.  L.  12,  O'Kaoe,  211  Man.  91, 94, 97  N.  E.  638, 

36  Atl.  771;  WUla  Point  Bank  p.  Bates,  39  L.  R.  A.  (N.  S.)  475. 

76  Tex.  329,  13  S.  W.  309.    A  joint  '■  E.  g.,  in  W&td  u.  Flemiog,  IS  Ga. 

judgment  is,  thwefore,  rdessed  as  to  App.  128,  88  S.  E.  899, 

all  by  the  rdcase  of  one.  Brooks  tr.  «  NeriU's  Case,  6  Ch.  43, 47,  by  Md- 

Neal,  223  Man.  467,  112  N.  E.  78,  lish,  L.  J. 

ena    thou^   the   creditor'a   orieoal  **  See  infm,  {  1220. 
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But  as  a  matter  of  pure  common  law  in  every  case  alike,  a  re- 
lease of  one  of  the  debtors,  whether  principal,  or  surety,  or 
partb^  principal  and  partly  surety,  dischargee  the  others.  Cer- 
tainly ^e  release  of  one  joint  co-surety  is  a  legal  discharge  of  the 
obligation  of  the  other  or  others;  **  and  an  examination  of  the 
early  cases  discloses  no  inquiry  or  consideration  of  possible 
suretyship  relations  which  the  joint  debtor  released  may  have 
borne  to  his  co-debtors."  Other  applications  of  the  common- 
law  rule  that  all  joint  obligors  must  remain  boimd  by  the  obli- 
gation, or  the  obligation  as  to  all  will  be  dischai^ed,  may  be 
pointed  out.  Thus  where  a  note  made  by  several  joint  makers 
ia  assigned  to  one  of  them,  the  obligation  of  one  being  gone  that 
of  all  of  the  others  is  likewise  destroyed.**  So  if  an  obligee 
makes  one  of  several  joint  obUgors  his  executor,  the  oblation 
is  l^ally  discharged.*'  So  if  two  were  joint  obl^i^  in  a  bond 
to  an  unmarried  womAn,  and  she  married  one  of  them,  and  he 
died,  even  after  his  death  she  had  no  rt^t  of  action,  for  the 
debt  ceased  to  exist.**  And  so  strict  was  the  rule  of  the  com- 
mon law,  that  formerly  if  the  seal  of  one  joint  obligor  were 
torn  off  t^  accident,  or  eaten  off  by  rats,  this  operated  as  a 
discharge  of  all.**  At  the  present  day,  as  such  accidental 
injury  to  the  obligation  would  not  release  the  obligor  whose 
seal  was  torn  off,"  the  other  obligors  also  would  of  course  not 
be  discharged.  At  common  law,  if  the  holder  of  negotiable 
paper  fails  dub^  to  notify  one  or  more  of  several  joint  indoreers 

**  Nicholson  v.  ReviU,  4  A.  &  E.  675;  land  v.  MUw  (Tex.).  24  S.  W.  1113. 

Erana  ■>.  Bremridge,  2  Kxy  &  J.  174,  Supra,  i  308. 

1S3;  Keareley  t>.  Cole,  16  M.  &  W.  128,  «  Y.  B.  21  Edw.  IV.  81  b;  b.  a.  Bro. 

ISeiPnoef.  Barkn,  4  E.&B.  760,777;  Ab.  Exeoutora,  pi.  118;  Cheetham  v. 

Ward  ti.  Nat.  Bank,  8  App.  Cas.  7a6,  Ward,  1  B.  &  P.  630.    These  were  cssw 

764;  Mercantile  Bank  v.  Taylor,  [1893)  of  joint  and  several  liability,  but  their 

A.C.317;FeoFJei'.BuBtN,  llCal.215;  authority  is  not  leM  atxoag  on  thia 

Spenoer  o.  Houghton,  68  Cal.  82, 8  Pac.  account.    The  ^ect  ia  the  same  where 

679;  Deering  v.  Moore,  86  Me.  181,  an  obligee  made  his  obligor   one  of 

29  Atl.  968;  Low<f  v.  Buchuian  Bank,  several  executors.    Freakley  v.  Fox,  9 

78  Mo.    67,    69.    But  see  infra,    n.  B.  &  C.  130. 

83.  "  Y.  B.  21  Hy.  VII.  30. 

*•  See  cased  cited  nipra,  n.  39.  "  See  Bayly  v.  Garford,  March,  125; 

"Gordon  u.   Wansey,   21   Cal.   77  Seaton  k.  Eenaon,  2  Show.  28;  Nichols 

(jont  and  several);  Snell  v.  Davie,  149  v.  Haywood,  Dyer,  59  a;  MiehsUs  v. 

HI.  App.  301  (joint  and  several);  Knee-  Stockworth,  Owen,  8. 
•°Sec  tr^-a,  £1892. 
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of  the  dl^onor  of  the  paper  1:^  the  party  primarily  liable,  even 
those  joint  indorsers  who  were  duly  notified  are  discharged, '> 
unlesB  the  joint  indorsers  were  partners,  or  one  in  fact  was 
authorized  to  receive  notice  for  the  others,  in  which  cases  notice 
to  one  operated  as  notice  to  all."*  Under  the  Negotiable  In- 
struments Law,  however,  it  has  been  held  in  Kentucky  that 
only  those  joint  indorsers  not  duly  notified  are  dischai^ed.*' 
But  there  seems  to  be  nothing  in  the  statute  to  require  this 
result.  The  indorsers  are  indeed  by  the  statute  made  to  assume 
a  joint  and  several  liabifity,  but  the  dischai^  of  a  joint  ^id 
several  obligor  dtechaiges  his  co-obliges,  according  to  the 
prevMling  view."* 

It  has  already  been  pointed  out '"  as  an  exception  that  a  dis- 
charge in  bankruptcy  of  one  joint  obligor  does  not  discharge 
the  rrat  because  the  statute  is  regarded  as  giving  a  pCTSonal  priv- 
il^e  to  the  bankrupt  rather  than  totally  destr<^ing  the  debt. 
An  exprras  provision  in  the  National  Bankruptcy  Law  makes 
perfectly  clear,  however  the  ineffectiveness  of  such  a  discharge 
as  far  as  co-debtors  are  concerned."  This  section  of  the  act 
also  prevents  the  dischai^  of  a  co-debtor  who  is  a  surety  be- 
cause of  the  discharge  of  the  principal  debtor,  whether  the  co- 


*i  Bowie  V.  Hume,  13  App.  D.  C.  286, 
31S;  State  Bank  t>.  Staughter,  7  Blackf. 
133;  People'B  Buik  «.  Keech,  26  Md. 
621,  90  Am.  Dec.  118;  Northrop  v. 
OiambeTS,  flO  Mo.  App.  61;  Hubbard 
e.  Matthewa,  54  N.  Y.  43,  SO,  13  Am. 
Rep.  562.  In  Jarimgin  v.  Stratton,  95 
Tenn.  619,  32  8.  W.  626,  °Q  L.  R.  A. 
495,  the  court  reached  a  oontraiy  re- 
BUlt,  rdying  on  a  statute  mulring  all 
joint  obligations  joint  and  several; 
but  the  diecharge  of  a  joint  and  sev- 
eral obligor  dieoh&iges  his  co-obligors. 
See  infra,  5  334.  In  otho'  oases  it  was 
sufficient  to  meet  the  issue  presented 
for  the  ooort  to  hold  that  notice  to  one 
joint  obligor  who  is  not  a  paniier  does 
not  charge  the  others.  Miser  v.  Tto- 
vinger'B  Ext'b,  7  Ohio  St.  281;  Sayre  v. 
Rick,  7  Watts  A  S.  383,  62  Am.  Dec. 
240;  Bank  of  United  States  v.  Beirne; 
1  Gratt.  234,  266,. 42  Am.  Dec.  561. 


"  People's  Bank  v.  Keech,  26  Md. 
521,  90  Am.  Dec.  118;  Dabney  v. 
Stidger,  12  Mise.  749;  Fourth  National 
Bank  v.  Altbeimer,  91  Mo.  100,  3 
a.  W.  858;  Barber  v.  Van  Horn,  54 
Kan.  33,  36  Pac.  1070;  Hays  v.  Citi- 
lens'  Sav.  Bank,  101  Ky.  201,  40  8.  W. 
573. 

»  Williams  f.  Puntaville  Nat.  Bank, 
143  Ky.  781,  137  8.  W.  535;  Doharty 
t>.  first  Nat.  Bank,  170  Ky.  810,  186 
S.  W.  937. 

**See  ijifra,  (334,  and  supra,  n. 
51. 

*'  See  supra,    J  329. 

"Sec.  16,  "0>Debtore  of  Bank- 
rupts.— a.  Hie  liability  of  a  person  who 
is  oo-debU)r  with,  or  guarantor  or  in 
any  manner  a  surety  for,  a  bankrupt 
shall  not  be  altered  by  the  disctiai^ 
of  audi  bankrupt." 
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debtors  were  liable  jointly,  jointly  and  severally,  or  merely 
severally." 

§  33Sa.  Dischaice  by  otiier  means  flian  a  technical  release. 

It  is  often  said  Uiat  nothing  but  a  techinal  release  under 
seal  of  a  joint  debtor  dischargee  the  obligation  of  the  other 
joint  debtors."  Such  statements,  however,  necessarily  involve 
the  afisumption  that  nothing  but  a  release  under  seal  can  toler- 
ate as  a  legal  discharge  of  the  original  obligation.  This  assump- 
tion was  true  at  common  law  if  that  obligation  was  itself  a  con- 
tract under  seal  for  the  payment  of  money,  or  was  a  contract 
under  seal  for  the  performance  of  any  other  act  than  the  pay- 
ment of  money  provided  the  time  for  performance  had  not  yet 
come;  "  and  it  is  in  regard  to  such  sealed  instruments  that  the 
statement  was  originally  applicable  that  nothing  but  a  tecfam- 
cal  release  under  seal  of  a  joint  debtor  would  discharge  the 
others.*" 

At  the  present  time  when  in  most  jurisdictions  the  effect  of 
seals  has  been  largely  or  wholly  abolished  by  statute,  and  when 
even  in  other  jurisdictions  an  accord  and  satisfaction  may  gen- 
erally be  pleaded  at  law  as  a  bar  to  all  kinds  of  sealed  con- 
tracts,'* it  may  be  doubted  whether  many  courts  could  fairly 
save  the  liabUity  of  a  joint  debtor  even  on  a  sealed  contract 
where  his  co-debtor  had  been  discharged  by  pM-ol  on  suflScient 
consideration,  though  the  sealed  contract  was  for  the  payment 
of  money,  or  the  parol  discharge  was  made  before  breach  of  the 
contract,  unless  as  part  of  the  agreement  an  intention  was  mani- 
fested to  reserve  the  creditor's  rights  against  the  co-debtor. 

"  Bee  Wolf  v.  Stix,  9B  U.  8.  1,  25  Harm,  124  Mub.  206;  Berry  v.  Gillis, 

L.  Ed.  309;  Klipeteui  v.  Allen  Miles  17  N.  H.  9,  13,  43  Am.  Dec.  584;  Dc- 

Co.,  136  Fed.  385,  69  C.  C.  A.  229;  Zeng  v.  BaUey,  9  Wend.  336;  Line  v. 

Cupeoter  t>.  Tuirell,  100  Maae.  450;  Ndson,  38  N.  J.  L.  368,  360;  Morgan  i>. 

CommerciaJ  Bank  v.  Vamum,  176  Mo.  Smith,  70  N.  Y.  537,  643;  Burke  v. 

App.  78,  162  S.  W.  1080;  Knapp  o.  Nobel,  48  Pa.  168;  Blow  v.  PlymaJe, 

Anderson,  71  N.  Y.  466.  3  W.   Va.  303,   406,    100  Am.   Dec 

HHartl^  p.  MontoD,  5  Q.  B.  247;  7S2. 

Ex  parte  Good,  5  Ch.  D.  46;  Browning  »  See  itrfra,  {  1849. 

V.  Grady,  10  Ala.  999;  Evans  v.  Carey,  >'  See  Webb  e.  Hewitt,  3  Kay  &  J. 

29  Ala.  09;  McAlleeter  v.  Sprague,  34  438,  443;  &  E.  W.  A.,  [1901]  2KB. 

Me.  296;  Shaw  v.  Pnttt,  22  Pick.  305,  642. 

308;  Gold  Medal  Sewing  Macb.  Co.  >.  •>  Infra,  i  1849. 
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However  this  may  be,  if  a  joint  contract  is  not  of  the  sort  just 
alluded  to,  any  i^reement  for  good  consideration  with  one  of 
the  joint  debtors  will  operate  everywhere,  if  bo  intended,  as  an 
immediate  cancellation  at  law  of  his  liability,''  and  therefore 
should  have  the  same  effect  as  a  release  under  seal  in  discharg- 
ii^  the  other  joint  debtors.  Undoubtedly  a  mere  agreement  to 
forbear  or  an  unexecuted  accord  would  not  have  this  effect;  but 
anything  which  legally  destroys  the  claim  against  one  joint 
debtor  will  operate  as  a  bar  against  the  others.**  This  has  been 
so  held  in  regard  to  an  accord  and  satisfaction;  **  and  similarly 
where  a  statute  provided  that  proof  by  a  creditor  under  a  gen- 
eral asdgnment  shoiild  bar  him  from  any  subsequent  action 
against  the  assignor,  a  creditor  who  proved  big  claim  against 
one  joint  debtor  who  had  made  such  an  assignment  was  held 
ttiereby  to  discharge  the  others.**  There  is,  however,  this  im- 
portant difference  between  a  dischai^  by  forma!  writii^  and 
by  parol.  In  the  former  case  the  parol  evidence  rule  precludes, 
proof  of  an  unexpressed  intent  to  reserve  the  creditor's  rights 
against  co-debtors,  while  in  the  latter  case  it  does  not.** 

§  334.  Release  or  discharge  of  one  joint  and  several  debtor 
releases  all. 

Not  only  are  all  joint  debtors  dlschai^d  by  a  release  of  one  of 
them,  but  the  same  rule  is  applicable  to  joint  and  several  debt- 
ors. The  joint  as  well  as  the  several  liability  of  all  the  debtors 
is  discharged.    This  was  early  decided.*'    It  is  less  easy  to  find 

^Infra,  j  1838.  "Munyan  d.  French,  60  N.  J.  L. 

«>  Connecticut  F.  Ina.  Co.  o.  CHen-  12,  36  AU.  771. 

dorff,  73  Fed.  S8,  IB  C.  C.  A.  379;  "See  it^ni,  S 33S. 

Dwy  0.  Connecticut  Co.,  89  Conn.  "  Cocke  v.  Jennor,  Hob.  66,  pi.  69 
74,  02  Atl.  883,  L.  R.  A.  1915  E,  800; 
Piimon  V.  Berry  (N.  J.  Eq.),  97  Atl. 
275. 

"  In  re  E.  W.  A.,  [1901]  2  K.  B.  642; 
Dwy  V.  Connecticut  Co.,  89  Conn.  74, 

92  Atl.  S83,  L.  R.  A.  1915  E.  800;  The  modem  rule  is  the  same.    In 

Fox  r.  Hudaon's  Sin.,  150  Ky.  115,  160  rt  E.  W.  A.,  [19011 2  K.  B.  642;  United 

S.  W.  49;  MatheooQ  v.  O'Kane,  211  States   v.    Thompeon,    Gilp.    (U.   S.) 

Mass.  91,  94,  97  N.  E.  638,  39  L.  R.  A.  614;    Gamett    o.    Macon,    2    Brock. 

(N.  S.)  476.    See  also  Peterson  t>.  Wig-  (U.  5.)  185,  220;  Pettigrew  Machine 

gim,  230  Pa.  631,  79  Atl.  767  (tort).  Co.  v.  Harmon,  45  Ark.  290;  Hocb- 


(1724) 

Hammon  v.  Roll,  March,  202 

(1642) 

Windham'8   Case,   6  Coke,   7 

(1489) 

See  ako  Co.  Litt.  232a,'  Clay- 

ton  V. 

Kynaston,   2  Balk.   673,   674 

(1699) 
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a  technically  satisfactory  reason  for  the  rule  in  case  of  joint  and 
several  debtors  than  in  case  of  joint  debtors  where  there  is  no 
several  obligation.  The  reason  given  in  the  early  cases  is  that  a 
release  is  as  complete  a  satisfaction  in  law  aa  performance.  This 
reason  Beetaa  somewhat  artificial,  and  if  followed  to  its  lof^cal 
consequences  would  lead  to  the  discharge  of  one  several  debtor, 
when  another  was  released,  even  though  no  suretyship  relation 
existed  between  the  two.  To  the  modem  mind  a  release  of  one 
debtor  is  not  necessarily  a  release  or  satisfaction  of  the  debt 
itself.  Perhaps  the  early  conception  of  a  release  as  a  convey- 
ance or  grant  of  an  indebtedness  as  if  that  were  tangible  prop- 
erty may  explain  why  three  or  f  oxu-  centuries  ago  it  might  seem 
to  have  the  effect  of  satisfaction.*"  It  may  be  admitted  that  a 
release  of  a  joint  and  several  debtor  is  properly  to  be  construed 
as  a  release  not  only  of  his  several  liability  but  also  of  his  joint 
liability,  but  even  so,  except  on  the  supposition  that  the  debt  it- 
self has  been  granted  away,  it  is  not  easy  to  see  why  the  several 
liability  of  the  debtors  not  released  should  be  extii^uished. 
The  correctness  of  the  early  rule,  however,  does  not  seem  to 
have  been  seriously  questioned."  Where  one  joint  and  sevwal 
obhgor  b  discharged  by  operation  of  law,  as  by  becoming  ex- 
ecutor of  the  ob%ee,™  or  holder  of  the  obligation,^'  the  result 
is  the  same — the  whole  obligation  is  discharged.  A  statute 
making  all  joint  obligations  in  legal  effect  joint  and  several, 
therefore,  can  have  no  effect  on  the  rule."    That  the  discharge 

mark  v.  Richler,  16  Colo.  263,  28  Pac.  two  joint  debtors  has  the  effect  of  re- 

818;  Dwy  v.  Cbimecticut  Co.,  89  Conn,  leasing  the  others."    In  re  E.  W.  A., 

74,  92  AU.  883,  L.  R.  A.  1»1S  £.  800  [IGOl)  2  K.  B.  542,  648.    The  oppoaite 

(tort);  Louisville  Ac.  R.  Co.  ir.  Allen,  rule    was    suggested    in    Gillespie    v. 

67  Fla.  267,  65  So.  8  (tort);  Bonney  v.  Riggs,  229  Fed.  760,  in  regard  to  th« 

Bonney,  29  la.  448;  Bradford  o.  I^«b-  sureties  on  a  probata  bond.    The  case 

cott,  85  Me.  482,  4S6,  27  All.  461;  was  reraved  on  anoUier  ground  in 

Ammcan  Bank  v.  Doolittle,  14  Pick.  Rig^  o.  OillcMpie,  241  Fed.  311,  154 

123;  Prink  v.  Green,  6  Barb.  (N.  Y.)  C.  C.  A.  191. 

465;  Crawford  v.  Roberts,  8  Or.  324.  "  Y.  B.  21  Edw.  IV.  81  b;  b.  c.  Bro. 

Blackmer  v.  McCabe,  86  Vt.  303,  86  Abr.  Executois,  pi.  118;  Dorchester  v. 

Atl.  113  (tort).  Webb,  W.  Jones,  345  (3d  resohitkin); 

••  See  Prof^r  Amee  in  9  Harv.  L.  Cheetham     v.     Ward,    1    B.    A    P. 

Rev.  56;  infra,  JJ  1310,  1820.  630. 

""It  is  too  late  now  to  question  the  "Gordon  f.  Wansey,  21  Cal,  77; 

law— that    where    the    obligation    is  Sneli  v.  Davis,  149  HI.  App.  301. 

joint  and  several,  the  release  of  one  of  "  Thoe  ia  such  b  statute  in  Ark- 
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in  bankruptcy  of  one  obl^^  does  not  have  this  effect  has  been 
shown  in  a  previous  section."  Where  the  several  covenante 
are  not  for  the  same  perftmnance  as  the  joint  covenant,  it  is 
obvious  that  the  principle  is  inapplicable,  and  a  release  of  one 
obhgor  from  his  obligations  will  not  discharge  the  others  from 
^eir  llabihty  on  their  several  obligations.'^ 

§  83S.  Equitable  relief  from  discharge  of  one  joint  debtor  by 
release  of  another. 

As  the  rule  discharging  all  jomt  debtors,  whether  also  sever- 
ally liable  or  not,  if  one  of  them  is  released,  is  a  technical  rule 
which  tmdoubtedly  more  often  than  not  violates  the  intuition 
of  the  parties  to  the  release,  it  nught  be  thought  that  eqxiity 
would  give  relief  from  the  application  of  the  rule  where  it 
worked  injustice  and  violated  the  intention  of  the  parties.  In 
support  of  such  a  contention  might  be  cited  the  i»Bctice  of 
American  courts  of  equity  in  giving  reUef  in  certain  instuices 
against  the  technical  rule  that  a  deceased  joint  debtor's  estate 
is  freed  from  liability  to  the  creditor."  There  can  be  no  doubt 
that  a  just  result  would  be  reached  if  courts  having  equitable 
powers  assumed  that  a  release  of  a  joint  or  of  a  joint  and  several 
debtor,  was  intended  by  the  parties  as  a  release  merely  of  that 
debtor  with  a  reservation  of  rights  against  the  others.  Even 
if  such  a  construction  were  adopted  the  creditor's  rights  against 
the  other  co-debtors  would  not  in  every  case  be  reserved  for 
the  question  is  affected  not  simply  by  the  technical  rule  of 
the  common  law,  but  also  by  the  rule  which  courts  of  equity 
have  established  for  the  protection  of  sureties  that  ai^  dis- 
chai^  or  binding  agreement  to  forbear  proceedings  agEunst  a 
principal  debtor  discharges  a  surety  since  otherwise  the  burden 
which  he  had  assumed  nught  be  increased  or  varied.'*  But  un- 
less the  release  is  voidable  for  fraud  "  or  other  cause,  it  is  clear 
that  EigHsh  courts  of  equity,  at  least,  do  not  now  give,  and 
never  have  ^ven,  relief  from  the  effect  of  a  release  of  one  joint 

aikMs;  yet  the  releaae  of  one  joint  ob-         "  Krbd  v.  Erbel,  84  Neb.  160,  120 
ligor  wu   held  to    discUrge   all   in      N.  W.  935. 
Tuicred  «.  Knt  Nat.  Bank,  124  Aik.         "  See  infra,  i  344. 
164,  160,  187  8.  W.  160.  "  See  u\fra,  i  339. 

» Supra,   {329.  "Riggs  v.  GiUespie,  241  Fed.  311. 

154  C.  C.  A.  191. 
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or  joint  and  several  debtor.  Lord  Hardwlcke  said:  "There  is 
no  doubt  but  a  release  to  one  joint  obligor  is  a  release  in  equity 
to  both  as  well  as  at  law";"  and  more  recently  it  has  been 
held  that  an  accord  and  satisfaction  with  one  joint  and  several 
debtor  precludes  proof  of  the  cUum  in  bankruptcy  against  an- 
othCT,^"  though  equitable  rights  have  always  been  recognized 
in  bankruptcy  proceedings,  and  though  the  English  Judicature 
Act  adopts  for  all  cases  the  rule  of  equity  where  tiiat  differs 
from  the  rule  at  law.  This  failure  of  equity  to  relieve  from  the 
effect  of  a  release  finds  analogy  in  the  failure  of  equity  to  re- 
Ueve  from  the  legal  effect  of  a  judgment  against  one  or  more 
joint  debtors  in  mergii^  the  debt  and  thereby  precluding  ai^ 
action  against  other  debtors.^ 

In  the  case  of  joint  debtors,  or  of  joint  and  several  debtors, 
there  is  always  some  relation  of  principal  and  surety  between 
the  parties.  One  or  more  of  the  obligora  may  have  entered  into 
the  obhgation  merely  to  accommodate  one  or  more  of  the 
others.  In  such  a  case  there  is  an  imcomplicated  relation  of 
principal  and  surety.  But  even  where  all  the  debtors  are  in- 
terested in  the  debt,  each  is  to  some  extent  a  principal  debtor, 
but  also  each  is  acting  as  surety  for  the  others  to  the  extent 
that  the  equitable  duty  to  pay  belongs  to  them."  Accordii^ly 
a  court  of  equity  could  not  properly  wholly  relieve  against  the 
rule  that  a  release  of  one  joint  or  joint  several  debtor  discharges 
the  others,  except  where  the  debtor  released  was  merely  a 
surety.  In  such  a  case  a  few  decisions  hold  the  principal  still 
liable.'*  Where  the  joint  debtors  as  between  one  another  are 
liable  equally  or  in  other  proportions  for  the  debt,  equity 
should  not  allow  a  release  of  one  to  reheve  the  others  from 
liability  except  to  the  extent  of  the  share  of  the  debtor  re- 
leased. As  to  this  share  the  other  debtors  were  merely  sure- 
ties.   This  result  has  been  reached  in  several  cases  where  tiie 

"  Bower  i>.  Swodlin,  1  Atk.  294.  of  the  individual  partims  would  be  as 

"  In  rt  E.  W.  A.,  [19011 2  K  B.  642.  Biiretiee  tor  the  firm. 

"  Kendall  ■>.  Huniltoa,  4  App.  Cos.  "  Carroll  c  Corbitt,  67   Ala.  £79; 

489.  Bridges  v.  Phillips,   17  Tm.  128;  Mc- 

■>  In  the  case  of  partnerahip  obliga-  Ilhenny  v.  Blum,  68  Tex.  197,  4  S.  W. 

tions,  if  the  partnership  ia  r^arded  as  367.    See  alao  Burke  v.  Noble,  48  Pa. 

an  enti^,  the  direct  obligation  would  St.  168. 
be  that  of  the  firm  and  the  obligation 
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joint  debtors  were  co-Bureties."  No  reason  for  a  different  rule 
is  apparent  where  the  joint  debtors  are  principals,  for  such  co- 
debtors  like  co-sureties  are,  as  between  one  another,  principak 
as  to  a  portion  of  the  debt  and  sureties  as  to  the  rest."  No 
decisions  have  been  found,  however,  which  apply  the  principle 
Bi^gested  upon  this  point,  but  it  baa  beoi  adopted  by  statute 
in  some  States." 

§  886.  Stataioiy  changes. 

In  most  of  the  United  States  statutes  have  somewhat 
chai^^  the  common  law  in  r^ard  to  joint  obligations.  These 
statutes  are,  however,  not  uniform  in  character.  They  are 
aimed  chiefly  against  the  rule  requiring  the  joinder  of  all  joint 
debtors,  that  declaring  a  joint  obUgation  discharged  by  either 
a  judgment  or  release  of  a  joint  debtor,  and  that  providing 
that  on  the  death  of  a  joint  obligor  his  estate  is  freed  from 
liabihty  to  the  creditor.  Less  often  is  any  change  made  in 
the  rights  of  joint  obligees,  and  it  will  be  noticed  that  a 
common  provision  in  these  statutes  that  the  liability  of 
joint  debtors  shall  be  joint  and  several  does  not  affect  the 
rule  that  the  release  of  one  discharges  all."*  A  brief  summary 
of  the  more  important  statutory  enactments  on  the  subject 
follows.'**' 

In  AiiABAUA  "  one  or  more  joint  debtors  may  be  sued  in 
equity  without  joining  others.  Joint  contractors  are  bound 
jointly  and  severally. 

In  Abizona  "  joint  contractors  are  bound  jointly  and  sever- 
ally, and  judgment  ^;ainst  one  is  no  bar  to  suit  f^;ainst  the 
others.  Release  of  one  is  also  no  bar;  but  the  court  may  ord^ 
a  plaintiff  to  brii^  in  as  defendants  all  that  are  jointly  inter- 
ested. 

*■  GordiMi  r.  Moore,  44  Ark.  349,  GI  ■•  See  in  the  next  gection  statutes  of 

Am.  Rep.  606;  Smith  v.  State,  46  Md.  Col.,  Minn.,  Miss.,  Mont.,  Ngt.,  Utah, 

-617;  SUte  v.  Mataon,  44  Mo.  305;  Vt.,  Va.  and  Wis. 

SdiDck   V.    Miller,    10    Pa.   St.    401;  ••  See  «upro,  { 334. 

Maaeey  v.  Brown,  4S.C.  85.    Seeslso  ■^Seealso  Sees.  17(7),  68,  78  of  the 

MMgan  V.  Smith,  70  N.  Y.  537.    But  UDiform  Neg.  Inat.  Law,  infra,  H  1143, 

aee  Draper  e.  Weld,    13   Gray,  580,  1163,  1167. 

and  cases  cited  fupnt,  n.  44.  *•  Code  (1907),  H  3089,  5384. 

M  See  infra,  i  340.  "  Civ.  Code  (1913),  par.  651. 
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In  Arkansas  "  joint  obligations  are  made  joint  and  several, 
and  survivorship  1b  abolished. 

In  Califohnia,*"  where  all  promisors  receive  some  ben^t, 
their  promise  is  presumed  to  be  joint  and  several,  and  so  it  is 
where  the  promise  is  in  HiB  singular  but  is  sgned  by  more  thui 
one.  Except  in  the  above  cases  Hhe  {ffomise  is  presumed  to  be 
joint.  Contribution  is  provided  for  and  full  performance  by 
one  joint  obligor  dischai^es  the  obligation  as  does  performance 
to  one  joint  obl^ee.  A  release  <^  a  joint  obligor  does  not  dis- 
charge others  unless  th^  are  mere  guarantors.  It  will  be 
noticed  that  the  presumption  of  joint  and  several  liability 
from  the  receipt  of  separate  benefits  by  the  promisors  is  con- 
tnry  to  the  common-law  rule. 

In  CoLOEADo,*'  joint  obligations  are  made  joint  £uid  several. 
A  rdease  of  one  joint  debtor  does  not  discharge  others  exc^t 
to  the  extent  of  tiie  full  proportionate  share  of  the  one  released. 

In  the  Di&rsicr  of  Coldubia,"'  all  contracts  entered  into 
by  two  or  more  are  joint  and  several.  Survivorship  is  abolished 
and  judgment  is  no  mei^er  as  to  those  who  are  not  parties  to 
the  suit. 

In  DfLAWABE  "  obligations  of  two  or  more  are  made  joint 
and  several  tmless  otherwise  ezpr^sed. 

In  Florida**  a  promise  in  the  singular  signed  by  several 
is  joint  and  several. 

In  Illinois,''  all  joint  obligations  are  made  joint  and  several. 

By  the  statutes  of  Indian  Territory  ,*•  survivorship  is  abol- 
ished and  joint  obligations  are  made  joint  and  several. 

In  Indiana  "  a  joint  obligee  who  refuses  to  join  as  plaintiff 
may  be  joined  as  defendant.  Judgment  against  one  joint 
debtor  is  no  bar  against  others  who  are  not  summoned  and  did 
not  appear.  On  the  death  of  a  joint  obligor,  the  obligation  is 
treated  as  joint  and  several. 

In  Iowa,"  action  may  be  brought  gainst  any  joint  debtors, 

"Kirbjr  and  CasUe's  Dig.  (1916),  *>  R«v.  Code  (191S),  }  2628. 

SS  5147-6149.  "  Comp.  Laws  (1914),  {{  2961-7. 

••Civ.  Code,   i{1430,    1432,    1474,  *•  Rev.  Stat.  (1917),  c.  76,  S  3. 

1475, 1643,  1659,  1660.  ••  SUt.  (1S99),  H  2578,  2580. 

*>  MiUa'  Aimot.  Stat.  (1912),  f{  4155-  "  Burns  Annot.  State.,  SS  270,  326, 

4157.  2830. 

•»  Code  (1911),  SS  1205-1207.  "  Code  (1897),  i  3466. 
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or  all  joint  debtors.  If  any  die  the  action  may  be  brought 
against  any  or  all4iie  survivors,  together  with  any  or  all  the 
personal  representatives  of  the  deceased.  Judgment  ag^nst 
one  joint  debtor  is  no  bar  to  actions  gainst  others. 

In  Kansas,"  a  joint  debtor  may  compromise  his  liability 
and  others  will  not  be  discharged. 

In  LomsiANA  ^  joint  obligations  and  several  obligations,  and 
obligations  in  solido  are  defined,  but  these  terms  have  no 
common-law  meaning. 

In  Mabtlakd  '  representatives  of  pei^<ms  jointly  bound  are 
bound  severally.  Judgment  against  one  or  more  joint  debtors 
does  not  discharge  others  who  are  not  bound  by  the  judgment. 

In  MASSACHnsETTS '  representatives  of  a  joint  debtor  who 
dies  are  boimd  severally.  If  an  action  is  not  prosecuted  against 
all  joint  defendants  because  of  the  absence  of  some  from  the 
Commonwealth,  or  for  any  other  sufficient  cause,  judgment 
agunst  some  is  no  bar  to  judgment  against  others. 

In  Michigan  *  the  statute  is  like  that  of  Kansas. 

In  Minnesota  '  joint  obligations  are  made  joint  and  several. 
The  dischaige  of  one  joint  debtor  operates  as  payment  of  his 
share  of  the  debt  according  to  the  number  of  the  debtors  aside 
from  sureties. 

In  Mississipn '  discharge  of  one  joint  debtor  does  not  dis- 
charge others,  but  if  the  debtor  discharged  has  paid  more  than 
his  ratable  share,  the  whole  payment  will  be  credited  on  the 
debt.  If  he  has  paid  less  than  his  ratable  share,  then  that 
whole  share  shall  be  credited.  A  creditor  may  sue  one  or  more 
j<unt  debtors  and  judgment  agfunst  one  does  not  discharge 
the  other; 

In  Missouri  ^  joint  obligations  are  made  joint  and  severaL 
A  joint  debt  survives  against  representatives  of  a  deceased 
debtor  as  well  as  against  the  survivors,  and  a  joint  debt  may 
be  enforced  by  action  against  any  one  or  more  of  the  debtors. 

In  Montana  '  a  release  d  one  joint  debtor  does  not  estin- 

••Oen.  St&t.  (1915),  {{6769-0790.  'Gen.  Stat.  (1913),  Si 7916,  7617. 

>  Code  St  207?  el  seg.  •  Code  (1917),  iS  2169,  2170. 

■Code  (1911),  Art.  L,  {{1.10.  'Rev.  StAt.  (1909),  SS2769,  2772. 

>Bev.  L&WB  (1902),  c.  141,  {8,  c         *Rev.  Codw  (1907),  SH064,  S04S, 

170,  {14.  6019,  7135,  7136. 
<  Comp.  Lawa  (1616),  !  14686,  etc. 
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guish  the  obligation  of  any  of  tlie  others;  but  a  discharge  of 
one  amounte  to  payment  of  the  proportionate  interest  of  the 
debtor  diaeharged.  Where  all  the  promisors  receive  some  ben- 
efit their  promise  is  presumed  to  be  joint  and  several.  This 
provision  is  identical  with  that  in  California  Civil  Code,  §  1650 
and  is  commented  on  it  in  that  connection.  A  promise  in  the 
singular  signed  by  several  creates  a  joint  and  several  ob- 
ligation. 

In  Nebraska  '  on  the  death  of  one  joint  debtor  his  estate 
is  severally  liable. 

In  Nevada  "  a  release  of  one  joint  debtor  discharges  only  llw 
released  debtor's  portion  of  the  debt  estimated  upon  the  num- 
ber of  such  debtors. 

In  New  Jbhsbt  "  joint  debtors  are  liable  severally  and  on 
the  death  of  one  joint  debtor  his  representatives  are  bound. 

In  New  York  "  a  creditor  may  compromise  in  writing  with 
one  joint  debtor,  and  that  debtor  only  will  be  discharged;  but 
other  joint  debtors  will  have  the  same  defences  they  would 
have  had  if  one  had  not  been  discharged,  and  the  right  of  con- 
tribution is  not  impaired.  When  one  or  more  partners  have 
not  been  joined  in  an  action  against  otiier  partners  against 
whom  judgment  is  rendered  those  not  joined  may  be  sued  if 
the  judgment  is  not  satisfied. 

In  North  Dakota  "  a  simile  provifdon  is  made  in  regard  to 
partners  not  joined  in  an  action,  and  it  is  also  more  broadly 
provided  that  if  judgment  goes  against  one  or  more  joint 
debtors,  othffls  not  joined  may  be  summoned  into  coiirt  to 
show  cause  why  they  should  not  be  bound  by  the  judgment. 

In  Omo  "  there  is  the  same  provision  as  in  Kansas,  and  it 
is  also  provided  that  the  estate  of  a  deceased  joint  debtor  shall 
be  Uable. 

In  Pennsylvania  "  judgment  against  one  or  more  joint 
debtors  is  no  bar  to  an  action  against  others. 

In  Rhode  Island,^'  judgment  without  complete  satisfaction 

*  Rev.  Stat.  (1913),  {1424.  "Page   and   Adams   Code   (1912), 

■•Kev.  lawa  (1912),  S  6846.  jS  8079-8084,  10733. 
11  Comp.  Stat.  (IDll),  p.  3777.  ■'  Furdon's  Dig.  (13th  ed.),  pp.  2039, 

"  Debt<»'  and  Creditor  I^w,  {{  230-  2040. 
233,  Code  Civ.  Proc,  {  1946.  "  Gen.  Iawb,  (1909),  o.  283,  $  18. 

»  Comp.  Laws  (1913),  H  7435,  78fi0. 
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against  part  of  the  defendants  in  an  action  is  no  bar  to  future 
action  against  such  defendants  against  whom  the  writ  in  the 
(ttiginal  action  was  not  served.  It  will  be  noticed  that  this  pro- 
vision does  not  cover  a  case  where  some  joint  debtors  w&e 
omitted  altogether  as  defendants  in  the  first  suit.  The  estate 
of  a  deceased  joint  contractor  is  liable  as  if  the  contract  had 
been  several. 

In  South  Carolina,"  as  in  New  York,  a  compromise  in  writ- 
ing with  one  joint  debtor  may  be  made,  and  he  only  will  be 
dischaiged.  Others  may  be  sued,  but  will  have  the  same  de- 
dences  they  would  have  had  had  not  one  been  discharged,  and 
their  right  of  contribution  is  not  impaired. 

In  South  Dakota  '^  obligations  and  ri^ts  are  presumed  to 
be  joint.  This  presumption  in  case  of  a  right  can  be  overcome 
only  by  express  words.  Where  all  who  unite  in  a  promise  re- 
ceive a  benefit,  their  obligations  are  presumed  to  be  joint  and 
several.  It  will  be  observed  that  these  provisions  directly 
reverse  the  rule  of  the  common  law  which  makes  interest  im- 
portant in  case  of  a  joint  right,  but  immaterial  in  case  of  a 
joint  duty.  It  is  also  provided  that  a  promise  in  the  singular 
signed  by  several  persons  is  joint  and  several. 

In  Tennesbbe  "  all  or  any  number  of  persons  jointly  liable 
may  be  sued.  Joint  obligations  are  made  joint  and  several, 
and  debt  survives  agfunst  deceased  obligors.  Dismissal  of  a 
suit  or  failure  to  recover  against  one,  does  not  prevent  recovery 
against  other  defendants  who  may  be  liable. 

In  Utah  "  release  of  a  joint  debtor  does  not  discharge  others 
beyond  the  just  proportion  of  the  debt  for  which  the  released 
debtor  was  liable  or  which  he  has  paid.  If  judgment  is  ren- 
dered against  one  or  more  joint  debtors  others  not  joined  may 
be  broi^t  into  court  without  summons  to  show  cause  why 
th^  shoxUd  not  be  joined  by  the  judgment. 

bi  Vbbhont*'  representatives  of  a  deceased  joint  obligor 
are  liable.  The  dischai^  of  one  joint  contractor  may  be  made 
without  impairing  the  creditor's  right  to  the  residue  of  the 

"Code  (1912),  Ji3944-3M6.  »Comp.     Laws     (1007),     ${2037, 

"Civ.  Code,  {£  1118,  126S,  1269.  3201. 

"^laniioD'B   Annot.    Code    (1B17),  "Pub.    St.     (1006),    St  1£27-1«30, 

fiS  4484-4487.  2S2S. 
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debt,  but  such  a  diecharge  shall  have  the  effect  of  payment  of 
the  party  discharged  of  his  equal  part  of  the  debt,  according 
to  tiie  number  of  debtors  aside  from  sureties.  Recovery  of 
an  unsatisSed  judgment  is  no  bar  to  suit  against  oth^  joint 
debtors. 

In  Virginia  **  the  creditor  may  make  a  compromise  with  one 
joint  debtor,  or  release  him  without  discharging  others.  la 
such  a  case  credit  shall  be  given  for  the  full  share  of  the  party 
released  imless  he  is  a  surety,  in  which  case  credit  shall  be  given 
for  the  sum  actually  paid. 

In  Wabhinoton  "  a  joint  debtor  who  is  made  defendant  on 
a  suit,  but  not  originally  served  with  process  may  be  summoned 
to  show  cause  why  he  shoiild  not  be  boimd  by  a  judgment 
given  against  others. 

Id  Wisconsin  **  there  is  a  provision  similar  to  that  in  Wash- 
ington, and  it  is  also  provided  that  an  action  b^un  against 
joint  debtors  shall  not  abate  by  the  death  of  one  of  them.  The 
estate  of  a  deceased  joint  debtor  is  severally  hable  and  may 
recover  contribution.  The  release  of  one  discharges  others 
only  as  to  the  amoxmt  which  in  equity  the  party  discharged 
ought  to  pay  as  between  himself  and  the  other  joint  contractors, 
provided  that  if  he  pays  more  than  his  share,  or,  if  being  a 
surety  he  pays  anything,  the  amount  paid  shall  be  credited, 
and  a  principal  debtor  cannot  be  released  without  discharging 


In  West  Virginia  *•  representatives  of  a  deceased  joint 
debtor  are  liable  as  if  the  debt  were  joint  and  several. 

§  337.  Effect  of  judgments  against  joint  and  several  obligors. 

The  Supreme  Court  of  the  United  States  has  said  of  joint 
and  several  liabihties  of  a  number  of  promisors:  "If  the  plain- 
tiff obtains  a  joint  judgment,  he  cannot  afterwards  sue  them 
separately,  for  the  reason  that  the  contract  or  bond  is  merged 
in  tiie  judgment;  nor  can  he  maintain  a  joint  action  after  he 
has  recovo^d  judgment  against  one  of  the  parties  in  a  sepa- 
rate action,  as  the  prior  judgment  is  a  waiver  of  his  right  to 

"  Code  (1904),  S§  2856,  2867.         "  Stat.  (1915),  iS  27e5-279»,  2806, 
B  CodM  (1915),  i  436.   3848,  4204,  4205. 

»  Code  (1914),  S  4372. 
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pursue  a  joint  remedy. "  *•  And  this  expresses  the  law  as  gen- 
eraUy  understood,  tiiouf^  the  final  words  of  the  quotation  "is 
a  wiuver  of  his  right  to  pursue  a  joint  remedy"  might  better 
be  "is  a  merger  of  his  claim  against  that  party,  and  is,  there- 
fore, inconsistent  with  the  continuance  of  a  joint  right  against 
all. "  "  It  is  true  that  a  single  Justice  of  the  English  Supreme 
Coint  of  Judicature,*  has  said:  "Is  the  separate  cause  of 
action  merged  in  the  joint  judgment?  Take  the  illustration 
of  a  joint  and  several  note  against  A,  6,  and  C,  which  is  usually 
comprised  in  one  document.  The  result  is  the  same  as  if  three 
separate  notes  were  given  as  well  as  the  joint  note.  If  A  is 
sued  to  ju<^ment  on  his  separate  note,  is  the  joint  note  of  A, 
B,  and  C,  merged  in  the  judgment?  On  principle,  why  should 
it  be?  The  object  of  taking  a  joint  and  several  note  ^  to  have 
the  separate  liability  of  each  promisor  as  weU  as  the  joint  ha- 
bility  of  all,  and  why  should  the  fact  that  the  separate  liability 
of  one  promisor  has  merged  in  a  separate  judgment  against 
him  prove  a  bar  to  an  action  on  the  joint  note?"  And  tha« 
are  a  few  early  federal  decisions  to  the  same  effect.^  The 
quotation  above  from  the  decision  of  the  United  States  Supreme 
Court  seems  the  better  stateinent.  The  question  involved 
is — can  two  judgments  be  given  against  the  same  debtor  for 
the  same  debt?  and  it  seems  that  the  answer  should  be  in  the 
negative  even  though  the  debtor  is  bound  by  separate  con- 
tracts for  the  debt.  It  has  even  been  held  that  the  b^inning 
of  a  joint  action  or  a  several  action  could  be  pleaded  in  abate- 
mait  to  a  subsequent  action  for  the  same  cause  in  which  a 
party  defendant  in  the  earUer  action  was  again  made  a  party 
defendant,  whether  jointly  with  others  or  not.^  But  ihe  mere 
fyginning  of  an  action  does  not  merge  the  cause  of  action,  and 

>•  SwdoDB  V.  JohnaoD,  »6  U.  S.  347,  cher,  1  G.  ft  M.  623,  634;  Taylor  v. 

348,  24  L.  Ed.  G96,  quoted  in  United  Sartorious,  130  Mo.  App.  23, 108  S.  W. 

States  V.  Amee,  99  U.  S.  35,  26  L.  Ed.  10S9. 

296.  "  Cave,  J.  in,  Be  DftTison,  13  Q.  B. 

"  United  Statee  v.  Price,  9  How.  83,  D.  50,  63,  54. 

13  L.  Ed.  66;  Stevna  v.  Aguiire,  6  Cel.  "  United    States    r.    Cuahman,    2 

176;  Bangor  Bank  v.  Treat,  6  Greenl.  Sunm.  426;  Trofton  v.  United  SUtes, 

207;  Stoner  v.  Stroman,  0  Watts  &  S.  3  Story,  646;  Sheehy  o.  Mandeville,  6 

85;  Clinton  Bank  ».  Hart,  6  Ohio  St.  CraoiA,  253,  3  L.  Ed.  391. 

33;  Greer  v.  Miller,  2  Orat.  187.    See  "Bx  parte  Rowlandson,  3  P.  Warn' 

also  per  Bayley,  B.,  Leehmwe  v.  Ftet-  408;  St«anu  v.  Aguirre,  6  Cal.  176, 181. 
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the  very  purpose  of  a  joint  and  several  contract  seems  nec- 
essarily to  involve  the  allowance  of  concurrent  remedies  against 
each  of  the  parties  severally  and  against  all  of  them  jointly." 
Therefore  even  judgment  against  one  or  more  defendants  on 
their  joint  obligation  does  not  bar  a  subsequent  action  against 
one  who  though  jointly  and  severally  botmd  with  the  defend- 
ants in  the  first  action  did  not  have  judgment  rendered  agamst 
him  in  that  action,**  As  there  is  but  a  single  debt,  though 
several  are  boimd  to  pay  it,  satisfaction  of  the  debt  or  of  a 
judgment  against  one  for  it,  necessarily  dischai^es  all.'* 

§  336.  A  covenant  not  to  sue,  or  a  qualified  release  of  a  joint 
or  a  joint  and  several  obligor  does  not  discharge  the 
others. 

A  covenant  not  to  sue  a  debtor  or  to  forbear  perpetually 
has  from  early  times  been  held  a  bar  to  the  original  cause  of 
action.'*  This  is  to  avoid  circuity  of  action;  for,  if  the  plaintiff 
in  the  original  action  should  recover,  the  defendant  could  re- 
cover precisely  the  same  damages  back  for  breach  of  the  cov- 
enant to  forbear  or  not  to  sue.  Instead  of  permitting  the 
double  action,  the  court  produces  the  same  effect  more  simply 
by  giving  judgment  for  the  defendant  in  the  original  action. 
But  in  case  of  a  covenant  not  to  sue  one  of  two  or  more  joint 

"  TTiifl  wu  BO  held  in   People  o.  ance  nude  by  the  decedent's  estate  u 

HandsDii,  82  Dl.  84;  Turner  v.  Whit-  to  estop  him  from  continuing  a  suit 

more,  63  Me.  S26;  Word  o.  Johnson,  against  the  other  obligors. 
13  Mass.  148,  161;  CUaton  Bank  v.  "  Fryer  v.  Gildridge,  Hob.  10;  Cook 

Hart,  fi  Oh.  St.  33.  v.  field,  3  Ala.  53,  36  Am.  Dec.  436; 

'■Kirkpatrickif.Stdn^ey,2Ind.273;  Jameson  o.  Barber,  66  Wis.  630,  14 

Sherman  e.  Christy,  17  la.  322;  Sayre  N.  W.  859. 

D.  Coleman,  9  Dana.  173, 174.    See  abo  "  Hodges  v.  Smith,  Cro.  Eli*.  623; 

Palmer  t>.  Gallup,  16  Conn.  555,  566.  Smith  v.  Majdeback,  1  T.  R.  441,  446; 

Theee  decisjons  justify  the  criticism  Ford  v.  Beech,  11  Q.  B.  8BS;  Flinn  p. 

ntpra  in  this  section  of  the  language  Carter,  SO  Ala.  364;  Jones  v.  Quinai< 

quoted  from  Sessions  v.  Johnson,  96  piack  Bank,  29  Cotm.  25;  Guard  n. 

U.  8.  347,  348,  24  L.  Ed.  S96.     In  Whit«side,    13    lU.    7;    Peddicord   v. 

McKinley  v.  SmaU,    178  Mich.  555,  Hill,4T.  B.  Mon.370;ibBteri>.  Purdy, 

146  N.  W.  230,  it  was  held  that  where  6  Met.  442;  Matheaon  v.  O'Kane,  211 

the  holder  of  joint  and  several  notes  Maes.  91,  95,  97  N.  E.  638,  39  L.  B.  A. 

elected  to  sue  all  the  obligors,  but  was  (N.  S.)  475;  Stebbins  v.  Nilee,  26  Mise. 

prev^ted  by  the  death  of  one  from  re-  267;  Line  v.  Nelson,  38  N.  J.  L.  368; 

covering  against  all  of  them,  the  obliga-  Phelps  a.  Johnson,  S  Johns.  54;  lliuis- 

tion  was  not  bo  merged  in  the  allow-  ton  v.  James,  6  R.  I.  103. 
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debtors  the  intention  of  the  parties  can  be  attained  only  by 
enforcing  in  terms  both  the  original  promise  and  the  later 
covenant.  For  if  in  an  action  for  the  debt  the  covenantee  had 
judgment,  it  would  also  dischai^  his  co-debtors — a  result  not 
contemplated  by  the  parties.  But  if  the  covenant  is  enforced 
in  terms  the  obligee  retains  his  right  of  action  at  law  against 
all  the  joint  debtors,  becoming  liable  in  turn  to  the  one  whom 
the  covenant  to  forbear  or  not  to  sue  was  given  for  any  damage 
which  the  latter  may  suffer  by  the  breach  of  covenant.  If 
any  judgment  obtained  against  the  joint  debtors  is  not  satis- 
fied out  of  the  property  of  the  covenantee,  such  dam^^  can 
only  be  nominal.  Accordii^ly  such  a  covenant  given  to  one 
joint  obligor  does  not  have  the  effect  of  a  release  and  the  debt 
is  not  dischai^ed.**  The  same  effect  is  given  to  a  release  by 
the  creditor  which  contains  an  express  reservation  of  his  i^hts 
against  the  other  joint  debtors." 

In  fact  such  an  instrument  is  in  terms  contradictory.  If  it 
is  to  be  regarded  as  a  true  release  of  one  joint  debtor,  it  would 
be  legally  impossible  to  reserve  rights  against  the  others,  for 


"  Fitzgemld  v.  Trout,  11  Mod.  254; 
iMcy  V.  Kinnaston,  Holt,  178;  s.  o,  1 
Ld.  R&ym.  688;  a.  c.  2  Salk.  57S;  s.  o. 

3  Salk.  298;  b.  o.  12  Mod.  518;  Dean  v. 
NewhaU,  8  T.  R.  168;  Hutton  v.  Eyre, 
6  Taunt.  289;  thick  v.  Mayeu,  [1892] 
2  Q.  B.  511,  £13;  Gaiuett  s.  Ma(X»,  2 
Brock.  (U.  S.)  185,  220;  Roberts  r. 
Strang,  38  Ala.  566,  82  Am.  Deo.  729; 
Kendrick  v.  O'Ndl,  48  Ga.  631;  Haney 
&  Campbell  Mfg.  Co.  v.  Adasa  Cream- 
ery Co.,  108  la.  313,  79  N.  W.  79; 
Une  p.  Owings  3  Bibb  (Ky.),  247; 
MaaoQ  V.  Jouett's  Admr.,  2  Dana,  1D7; 
McLellan  f.  Cumberland  Bank,  24 
Me.  666;  Bradford  v.  I^^ecott,  85  Me. 
482,  487,  27  Atl.  461;  Shed  v.  Pierce, 
17  Mass.  623;  Matheeon  r.  CYEane,  211 
Mbsb.  91,  96,  97  N.  E.  638,  39  L.  R.  A. 
(N.  S.)  47fi;  DureU  v.  WendeU,  8  N.  H. 
369;  Benton  «.  Mullen,  61  N.  H.  12S; 
Rorriey  v.  Stoddard,  7  Johns.  (N.  Y.) 
207;  Catakil]  Bonk  v.  Messeog^,  9 
Cow.  37;  Bank  of  Chenango  e.  Osgood, 

4  Wend.  607:  Couch  v.  Mills,  21  Wend. 


(N.  Y.)  424.  See  also  in  the  following 
section  many  cases  of  covenants  not  to 
sue  peraons  jointly  and  severally  lia- 
ble  for  a  tort. 

"Solly  V.  Forbes,  2  B.  &  B.  38; 
Thompson  e.  Lack,  3  C.  B.  540,  551; 
Price  B.  Barker,  4  E.  &  B.  760;  Bateson 
V.  Gosling,  L.  R.  7  C.  P.  9;  Green  c 
Wynn,  L.  R.  7  Eq.  28,  L.  R.  4  Ch.  204; 
Berry  e.  Pullman  Co.,  249  Fed.  816, 
162  C.  C.  A.  50;  Northern  Ins.  Co.  i.. 
Potter,  63  Cal.  157;  Parmelee  n.  Iaw- 
rence,  44  111.  405  (virtually  overruling 
Rice  c.  Webster,  18  111.  331) ;  Gardner  ir. 
Baker,  26  la.  343;  Bradford  v.  Prescott, 
85  Me.  482,  486,  27  Atl.  461;  Dickin- 
son E>.  Bank,  .130  Mas.  132;  Benton  f. 
Mullen,  61  N.  H.  125;  HubbeU  t>.  Car- 
penter, 5  N.  Y.  171;  Greenwaid  v. 
Kaater,  86  Pa.  46;  Russell  e>.  Adderton, 
64  N.  C.  417.  But  see  Fox  r.  Hudson's 
Ex.,  150  Ky.  115,  160  8.  W.  49,  ad  Jin, 
and  cases  of  liability  in  tort  tTifra, 
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their  obligations  coxUd  not  continue  to  exist  without  all  being 
boxmd.'^  In  order  to  give  effect  to  the  manifest  intention  of 
the  parties  as  nearly  as  possible,  the  courts  have  therefore 
held  that  a  release  with  sabh  a  reservation  is  in  legal  effect  no 
release  at  all,  but  merely  a  covenant  not  to  sue.*"  So  in  the 
case  of  joint  and  several  liabilities,  if  the  creditor  while  dis- 
chargii^  the  several  Kability  expressly  reserves  the  joint  i^t, 
it  is  not  dischu'ged.'*  Likewise,  the  joint  liabiUty  may  be 
released  with  a  reservation  of  the  several  right."  A  right 
gainst  other  debtors  is  held  to  be  reserved  in  any  case  where 
it  appears  from  the  terms  of  the  release  that  it  was  not  intended 
or  expected  that  all  tiie  debtors  should  be  released/^  Parol 
evidence,  however,  to  show  an  intent  to  reserve  ri^ts  against 
other  joint  obl^ors  has  been  held  inadmissible; "  though  if  all 
the  parties  assent,  and  the  rule  locally  in  force  in  regard  to  vary- 
ing a  sealed  instrument  by  matter  in  pais  does  not  prevent,** 
a  new  agreement,  in  effect  a  novation,  may  be  made,  by  which 
one  obligor  in  consideration  of  a  payment  by  him,  is  discharged 
and  the  others  remain  liable.**  If  an  agreement  not  to  sue  is 
not  under  seal,  or  if  the  effect  of  seals  at  common  law  has  been 
abolished  **"  questions  may  arise  as  to  the  sufficiency  of  the 
consideration  for  any  promise  to  release  or  to  forbear  perpet- 
ually to  sue  a  debtor  either  because  the  promise  was  made  in 
consideration  of  the  payment  of  part  of  a  debt,  for  the  whole 
of  which  he  was  liable,  m*  for  other  reasons,  but  these  questions 
have  been  considered  xmder  the  subject  of  consideration. 

§  S38a.  Release  of  joint  teat  feasors. 

The  hability  of  two  or  more  persons  jointly  concerned  in 

"  See  Nicholson  v.  ReviU,  4  Ad.  A  N.  E.  756;  Bradford  v.  Preaoott,  85 

El.  675;  Keanley  t>.  Cole,  16  M.  &.  Me.  4S2,  27  Atl.  461;  Hale  b.  Spauld- 

W.  128;  Webb  v.  Hewitt,  3  K.  &  J.  438;  ing,  145  Mass.  482, 14  N.  E.  534, 1  Am. 

QreeD  v.  Wynn,  L.  R.  4  Ch.  204.  St.  Rep.  475;  Burke  c  Noble,  48  Pa. 

"See  caaea  in  the  preceding  two  168. 

notes  and  Bradford  p.  Preaoott,  86  «  See,  however,  infra,  i  647,  ad  fin. 

Me.  482,  27  Atl.  461.  «  See  S  218. 

••Thompsont'.l»ick,3C.B.M0,549.  "See  tt^,  SS  1834-1836. 

"North  V.  Wakefield,  13  Q.  B.  538;  "See  Drake  v.  Reed,  4  Stew.  &  P. 

Stevens  v.  Stevens,  6  Exch.  306.  (AU.)   192;  MiUer  d.  Uoyd,   181  lU. 

"  Ex  port*  Good,  6  Ch.  D.  46,  55;  App.  230;  Marks  u.  Deposit  Bank,  21 

CarroU  v.  Corbitt,  67  Ala,  579;  Parry  Ky.  L.  Rep.  117,  60  8.  W.  1103. 

Mfg.  Co.  P.  Cnill  (Ind.  App.),   101  ""  See  S  218. 
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committing  a  tort  is  joint  and  sev^al;^'  and,  for  the  same 
reason,  ae  in  the  case  of  parties  jointly  and  sev^ally  liable  in 
contract,  a  release  of  one  discharges  all."  There  seems  also 
no  reason  of  technical  principle  to  distinguish  the  effect  of  a 
covenant  not  to  sue  or  a  release  of  one  of  several  obligors  under 
a  joint  and  several  liability  in  tort  with  a  reservation  of  rights 
i^ainst  the  others  from  the  effect  of  a  similar  release  ^ven  to  a 
joint  and  several  contractor,*^  and  many  decisions,  accepting 
the  analc^y,  permit  an  action  to  be  maintained  subsequently 
against  the  othert  ortfeasors,  where  one  jointly  and  severally 
liable  with  them  for  the  tort  has  been  given  a  covenant  not  to 
sue  him  or  a  qualified  release."  There  is,  however,  a  practical 
difference  between  a  liquidated  claim  on  the  one  hand  and  a 
claim  which,  like  many  claims  in  tort,  is  not  only  unliquidated 
but  without  a  definite  standard  by  which  it  can  be  liquidated. 
No  one  can  be  allowed  to  recover  more  tiian  one  pasTnent  in 
.  fiill  for  the  same  chum,  by  any  device.    If  A  and  B  jointly  owe 


••Cooley  on  Torte   (3d  ed.),  224. 

"Patridge  v.  Emma,  Noy,  62; 
Cocke  p.  Jennor,  Hob.  66;  Ei£Sii  p. 
Wmis,  4  Mod.  380;  Vrton  v.  Price,  57 
Cal.  270;  Stone  v.  Diddmoa,  7  AUen, 
26;  Aldrich  v.  Paniell,  147  Mass.  409, 
18  N.  E.  17D;  O'NeU  c  National  CHI 
Co.,  231  MaM.  20,  120  N.  E.  107;  Ar- 
nett  V.  Missouri  Pac.  R.,  64  Mo.  App. 
368;  Rogers  e.  Cox,  66  N.  J.  L.  432,  SO 
AU.  143;  Brogan  e.  Hanan,  65  N.  Y. 
Ai^.  D.  92,  66  N.  Y.  S.  1066;  Smith- 
wick  V.  Ward,  7  Jones  (N.  C),  64,  75 
Am.  Dec.  453;  Brown  v.  Marsh,  7  Vt. 
320. 

<•  Matheaon  t>.  (^Kane,  211  Mass.  91, 
96,  »7  N.  E.  638,  39  L,  R.  A.  (N.  S.) 
476. 

"Matbeson  v.  O'Kane,  211  Mass. 
61, 94, 97  N,  E.  638,  39  L.  R.  A.  (N.  S.) 
475,  citing,  Texarkana  Telephone  Co. 
e.  Pemberton,  86  Ark.  329,  111  8.  W. 
257;  Chicago  c.  Babcock,  143  111.  368, 
32  N.  E.  271;  Chicago  A  Alton  Ry. 
V.  Averill,  224  lU.  516,  79  N.  E.  664; 
Drinkwater  v.  Jordan,  46  Me.  432; 
Muadf    P.    Dululh    Edison    Electric 


Co.,  108  Minn.  369,  122  N.  W.  499, 
24  L.  R.  A.  (N.  S.)  451;  Arnett  v.  Mia- 
Bouri  Pacific  Ry.,  64  Mo.  App.  368; 
Snow  V.  Chandler,  10  N.  H.  92,  34 
Am.  Dec.  140;  Une  &  Nelson  v.  Nelson 
ic  SmsJley,  9  Vroom,  368;  Irvine  », 
Milbank,  56  N.  Y.  635,  15  Abb.  Fr. 
(N.  S.)  378;  Robertson  v.  TrammeU,  98 
Tex.  364,  83  S.  W.  1098;  Bloss  v.  Ply- 
male,  3  W.  Va.  393,  100  Am.  Dec.  752; 
ElliB  V.  Esson,  60  ma.  138,  6  N.  W. 
618,  36  Am.  Rep.  830.  See  alao  Carey 
B.  Bilby,  129  Fed.  203,  63  C.  C.  A.  361 ; 
Berry  v.  Pullman  Co.,  249  Fed.  816, 
162  C.  C.  A.  SO;  Dardanelle  kc.  R.  Co. 
V.  Brigham,  98  Ark.  169, 135  8.  W.  869; 
Parry  Mtg.  Co.  v.  CruU,  56  Ind.  App. 
77, 101  N.  E.  766;  Judd  v.  Walker,  168 
Mo.  App.  156,  138  S.  W.  655;  Gilbert 
v.  Finch,  173  N.  Y.  455,  66  N.  E.  133, 
61  L.  R.  A.  807.  93  Am.  St.  Rep.  623; 
Smith  p.  Dixie  Park  &a.  Co.,  128  Tenn. 
112,  157  S.  W.  900;  NashviUe  Inter- 
urban  Ry.  V.  Gregory,  137  Tenn.  422, 
193  B.  W.  1053;  Sloan  p.  Herrick,  49 
Vt.  327. 
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C  $100  and  A  pays  that  Bum  on  account  of  the  indebtednees, 
a  release  to  him  with  reeervation  of  rj^ts  against  B  -will  not 
enable  C  to  get  a  further  payment  from  B;  and  the  debt  being 
for  a  fixed  sum  an  attempt  so  to  do  cannot  be  camouflaged. 
Where  the  claim  is  in  tort,  however,  deception  is  possible;  and 
some  courts  fear  that  a  creditor  who  receives  a  payment  from 
one  tort  feasor  and  reserves  rights  against  others  is  in  fact 
endeavoring  to  get  double  payment  for  the  same  wrong,  and 
therefore  are  disposed  to  disregard  the  reservation."  How  far 
such  cases  rest  upon  the  sound  principle  that  if  the  plaintiff  in 
a  particular  case  has  been  fully  paid  by  any  one  for  the  wrong 
done  him  he  can  recover  nothing  from  any  one  else,  and  how 
far  they  go  on  the  unsound  technical  reason  that  a  release  with 
a  reservation  of  rights  is  not  the  equivalent  of  a  covenant  not 
to  sue  "  is  not  always  easy  to  determine."  Who*  two  or  more 


*•  Ducey  v.  Piittereon,  37  Colo.  216, 
86  Pac.  109,  9  L.  R.  A.  (N.  S.)  1066, 
119  Am.  St.  2S4,  11  Ann.  Cos.  393; 
Gunther  v.  Lee,  45  Md.  60, 24  Am.  Rep. 
504;  McBride  v.  Scott,  132  Mich.  176, 
93  N.  W.  243,  61  L.  R.  A.  446,  102 
Am.  St.  416;  MuBolf  v.  Duluth  Elec. 
Co.,  108  Minn.  369,  122  N.  W.  499,  24 
L.  R.  A.  (N.  S.)  451;  Mitchdl  v.  Allen, 
25  Hun,  542 ;  Deloog  v.  Curtis,  35  Hun, 
94;  Ellis  V.  Bitzer,  2  Ohio,  89,  IS  Am. 
Deo.  534;  Seither  v.  Philadelphia  Trao- 
Uon  Co.,  126  Pa.  397,  17  AU.  338,  4 
L.  R.  A.  54,  il  Am.  St.  906;  Abb  v. 
Nmthem  Pac.  R.,  28  Wash.  428,  68 
Pac.  954,  68  L.  R.  A.  293,  92  Am.  St. 
864.  See  alao  Smith  v.  Dixie  Park  Ac. 
Co.,  128  Tenn.  112,  157  S.  W.  900. 

»»See«ipro,  S338.  And  also  the  fol- 
lowing cases  of  liability  in  tort,  hold- 
ing that  suoh  a  qualified  release  is  in 
^ect  ft  covenant  not  to  sue.  Carey 
V.  BUby,  129  Fed.  203,  63  C.  C.  A.  361; 
Chicago  &o.  R.  Co.  v.  Averill,  224  111. 
516,  79  N.  E.  654;  LouisviUe  Ac.  Co. 
V.  Bamee'  Adm'r,  117  Ky.  860,  70 
S.  W.  261,  64  L.  R.  A.  674,  111  Am. 
St.  273;  Gilbert  v.  Finch,  173  N.  Y. 
455,  66  N.  E.  133,  61  L.  R.  A.  807. 
93  Am.  St.  623;  WoUi  o.  Hanan,  93 


N.  Y.  App.  D.  580,  87  N.  Y.  S.  930; 
Hirschfield  v.  Alsbei^  47  N.  Y.  Misc. 
141,  93  N.  Y.  S.  617;  Blow  n.  Plymale, 
3  W.  Va.  393,  100  Am.  Dec.  752; 
KUis  P.  EssoQ,  60  Wis.  138,  6  N.  W. 
518,  36  Am.  Rep.  830. 

"  In  MathcBon  v.  O'Kane,  211  Mass. 
91,  95,  97  N.  E.  638,  39  L.  R,  A.  (N.  a) 
475,  the  court  said:  "The  confuacm 
and  apparent  conflict  of  autfaoritiea 
has  not  arisen  in  cases  like  that  at  bar, 
where  the  agreement  given  to  one  of 
the  joint  wrongdoers  is  clearly  an  agree- 
ment not  to  sue  and  nothing  more. 
The  distinction  between  the  legal  ef- 
fect of  a  release  and  of  a  covenant  not 
to  sue  is  generally  recognised.  The 
controversy  conoerns  ratho"  the  con- 
BtructioQ  of  a  particular  writing  as  a 
release  or  as  a  covenant  not  to  sue^ 
and  the  means  whereby  the  two  are  to 
be  distinguished.  Where  it  is  apparent 
from  the  paper  that  the  intention  was 
to  discharge  the  liability  of  one  of  the 
joint  wrongdoers,  the  courts  quite  gen- 
erally hold  that  the  original  joint  and 
indivisible  liability  ia  th««by  extin- 
guished, and  that  any  dause  by  which 
parties  seek  to  reserve  a  ri^t  of  actMn 
against  the  other  wrongdows  is  repug- 
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persons  are  liable  for  the  same  injury  though  their  tort  was  not 
joint  the  only  question  when  a  release  has  been  given  to  one, 
should  be,  has  the  plaintiff  obtained  full  satisfaction,  or  what 
he  agreed  to  accept  as  such,  for  his  injury;  ^'  but  here  too  the 
difficulty  of  detennining  whether  a  sum  received  by  the  plain- 
tiff was  received  by  him  as  full  satisfaction  of  a  claim  for  un- 
determined damages  has  led  some  courts  to  lay  down  an 
absolute  rule  that  a  dischai^e  of  one  of  the  tort  feasors  dis- 
chai^ies  the  others  though  they  were  severally  and  not  jointly 
liable." 

S  338b.  Release  of  one  not  in  fact  liable. 

Even  though  one  is  not  liable  for  a  tort,  if  he  is  given  a 
release  as  a  party  jointly  hable  for  it,  it  has  been  held  that  this 
will  preclude  the  releasor  from  afterwards  suing  another  for 
the  injury  to  which  the  release  related.** 

Such  a  result  can  be  defended  only  on  the  theory  that  a  re- 
lease is  a  conclusive  admission  of  the  receipt  of  full  satisfaction, 
and  that  full  satisfaction  even  from  a  stranger  is  a  bar  to  any 
further  claim.    The  latter  proposition  may  be  admitted,'"  but 


nant  to  the  release  Etnd  void.  Ducey  v. 
Fattarson,  11  Ann.  Cas.  393,  note; 
Gunther  v.  Lee,  45  Md.  60, 24  Am.  Rep. 
fi04;  McBride  c.  Scott,  132  Mich.  176, 
93  N.  W.  243,  61  L.  R.  A.  445,  102 
Am.  St.  Rep.  416;  Seither  v.  Philadel- 
phia Traction  Co.,  125  Penn.  St.  397, 17 
AU.  338,  4  L.  R.  A.  64,  II  Am.  St.  Rep. 
905;  Abb  t>.  Northern  Pacific  Ry.,  28 
Wash.  428,  68  Pao.  954,  58  L.  R.  A. 
293,  92  Am.  St.  Rep.  86^  But  where 
it  is  evident  that  the  consideration 
paid  to  the  plaintiff  waa  not  intended 
to  be  full  oompenaation  for  his  injuries, 
and  the  agreement  signed  hy  him  al- 
though in  form  a  release  was  clearly 
intended  to  preserve  the  liability  of 
those  who  were  not  parties  b)  it,  many 
(A  the  courts  have  sought  to  give  ef- 
fect to  that  intention  by  conatruing 
the  agreement  as  in  legal  effeot  a  cov- 
enant not  to  sue  and  not  a  technical 


"  Wheat  II.  Carter  (N.  H.),  106  AtL 
602. 

"  See  State  v.  Maryland  Elec.  Rys. 
Co.,  126  Md.  300,  96  Atl.  43,  L.  R.  A. 
1917  A.  273,  and  oases  collected  in 
note  to  the  latter  report. 

"  Tompldns  v.  Oay  St.  R.  R.  Co., 
66  Cal.  163,  4  Pac.  1165;  Miller  ». 
Beck,  108  la.  675,  79  N.  W.  344;  Leddy 
V.  Barney,  139  Mass.  394,  2  N.  E.  107; 
Hartigan  p.  Dickson,  81  Minn.  2S4,  83 
N.  W.  1091;  Hubbard  v.  St.  Louis  &o. 
E.,  173  Mo.  249,  72  S.  W.  1073;  Casey 
V.  Auburn  Telephone  Co.,  165  N.  Y. 
App.  D.  66,  139  N.  Y.  S.  579;  SeithM 
V.  Philadelphia  Traction  Co.,  125  Pa. 
397,  17  AU.  338,  4  L.  R.  A.  6*,  11  Am. 
St,  905. 

» In  Lovejoy  v.  Murray,  3  WalL  1, 
18  L.  Ed.  129,  Miller,  J.,  said:  "When 
plaintiff  has  accepted  satiafaetion  in 
full  for  the  iniury  done  him,  from  what- 
evo-  source  it  m^  cmne,  he  is  so  fai 
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the  former  is  a  fiction  which  has  been  previously  criticifled.'*" 
There  is  good  judicial  support  for  the  more  reasonable  prop- 
osition that  the  release  of  one  who  was  not  Uable  for  the  injury 
does  not  destroy  the  right  of  action  against  those  who  actua% 
committed  it,"  unless  the  injured  parly  has  recrived  full  re- 
dress. The  cases  where  these  questions  have  arisen  relate  to 
the  discharge  of  one  liable  or  alleged  to  be  hable  for  a  tort,  but 
there  seems  no  difference  in  principle  where  the  original  habil- 
ity  is  under  a  contract. 


§  338G.  Summaiy  of  effect  of  covenant  not  to  sne  joint  obl^r. 

The  correct  conclusions  seem  to  be  whether  the  liability  is  in 
tort  or  contract: 

1.  If  the  creditor's  rights  are  expressly  reserved,  no  dis- 
tinction should  be  taken  between  a  covenant  not  to  sue  and 
a  release.  Such  a  distinction  could  be  on^  technical,  since 
in  both  cases  the  intention  to  reserve  a  right  is  manifested,  and, 
moreover,  the  distinction  is  unsound  technically. 

•"  Supra,  }  334. 

"Wagner  v.  Union,  ^o.,  Co.,  41 
111.  App.  408;  Weetem  Tube  Co.  v. 
Zang,  85  111.  App.  63;  Kentucky,  etc., 
Bndge  Co.  v.  HaU,  125  Ind.  220,  25 
N.  E.  219;  Missouri,  et«..  By.  Co.  v. 
McWherter,  59  K&db.  345,  53  Pao.  135; 
Tbomu  V.  Central  R.  Co.,  194  Pa.  St. 
511,  45  Atl.  344;  MoQure  v.  Peniayi- 
vuuaR.Co.,  53P&.Super.638.  In  Pi- 
sono  V.  B.  M.  &  J.  P.  Shaoiey  Co.,  66 
N.  J.  L.  1,  6,  48  AH.  618,  the  oourt 
said:  "Whatever  effect  satisfaction  for 
the  injury  complained  of,  made  by  a 
third  party,  may  have  upon  a  suit  of 
this  character,  a  simple  release  to  a 
strangtT  would  not  be  ft  bar."  See  also 
WatdeU  o.  McConntdl,  25  Neb.  658, 
41  N.  W.  54S;  Iddinga  v.  CitisfHis' 
State  Bank,  3  Neb.  UnoS.  760,  92 
N.  W.  678;  Mathews  v.  Lawrence,  1 
Denio,  212,  43  Am.  Deo.  666;  AUantio 
Dock  Co.  V.  Mayor,  53  N.  Y.  64;  8ie- 
ber  V.  Amunaon,  78  Wia.  679,  47  N.  W. 
1126. 


n  equity  and  good  conscience, 
that  the  law  will  not  permit  him  to  re- 
cover again  for  the  same  damages." 
And  these  words  were  quoted  with  ap- 
proval in  Miller  o.  Bock  &  Co,,  108 
Iowa,  675,  678,  79  N,  W.  344.  And 
the  Iowa  court  further  said  (at  page 
582),  "Itisentirely  immaterial  that  the 
one  from  whom  satisfaction  was  de- 
manded and  recdved  was  not  liable  for 
the  entire  damage.  Indeed,  if  he  were 
a  stranger,  and  not  responsible  for  any 
part  of  it,  the  rule  would  be  the  same. 
It  is  important  that  we  distinguish  in 
this  connection  between  what  the  law 
denominates  a  'release'  and  what  is 
called  a  'satisfaction.'  A  release  may 
be  given,  although  no  part  of  the  dam- 
age has  been  paid,  and  a  technical  re- 
lease to  one  who  is  not  a  joint  wrongdcer 
will  not  necessarily  release  another, 
wbo  may  have  had  some  connection 
with  the  wrong."  See  further  gen- 
erally as  to  payment  or  accord  and  satr 
isfaction  by  a  stranger,  mfra,  {$  1867- 
1860. 
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2.  If  it  appears  that  the  sum  received  as  consideration  for  a 
covenant  or  release  was  paid  as  full  redress,  or  was  so  large  that 
any  verdict  for  more  would  be  excessive,  no  further  action 
fdiould  be  allowed  whatever  the  form  of  instnim^it  rehed  on 


3.  Unless  such  facts  affirmatively  appear  the  remaining 
obligors  are  still  liable  in  ^ite  of  a  covenant  not  to  sue  or 
release  with  reservation  of  rights  given  to  one  jointly  liable 
with  them. 

4.  If  a  sealed  or  written  release  is  ^ven  which  contains  no 
reservation  of  rights,  an  mtent  to  reserve  them  cannot  be 
shown  by  parol  except  in  a  suit  for  reformation. 

5.  If  no  formal  release  is  given  parol  evidence  is  admissible 
to  show  whether  a  payment  was  given  and  received  as  full 
satisfaction  of  the  entire  claim  or  not. 

§  339.  Effect  of  covenants  and  qualified  releases  where  one 
co-debtor  is  a  surety. 

Though  a  covenant  not  to  sue  or  a  qualified  release  does  not 
have  the  effect  as  such  of  discharging  other  debtors  than  the 
one  to  whom  it  was  given,  its  effect  must  also  be  considered 
with  reference  to  an  equitable  principle  of  suretyship. 

An  agreement  to  give  time  to  a  principal  debtor,  the  surren- 
der of  collateral  to  him,  or  any  other  act  or  agreement  with  him 
which  will  increase  or  vary  tiie  risk  of  the  surety,  discharges 
the  latter  from  liability."  Joint  debtors,  as  well  as  sevo^ 
debtors,  as  betwe^  one  another  may  bear  the  relation  of  prin- 
cipal debtor  and  surety  for  the  whole  debt,  or  they  may  be 
bound  as  between  one  another  to  bear  the  debt  in  equal  propor- 
tions or  in  any  other  proportions. 

In  so  far  then  as  a  creditor  chooses  to  make  a  bindii^  agree- 
ment to  give  time  and  even  more  clearly  in  so  far  as  he  chooses 
to  covenant  never  to  sue  a  co-debtor  who  is  the  principal  debtor, 
he  will  be  tmable  thereafter  to  charge  another  co-debtor  who 
is  surety  for  the  same  debt. 

An  exception  to  this  principle  has  been  established  in  regard 
to  negotiable  instruments  made  where  the  Uniform  N^otiable 

"  See  irifra,  H  1220  et  s«g. 
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Inetnunentfi  Law  is  in  force.^  It  has  been  held  under  this  law 
that  one  who  signs  n^otiable  paper  jointly  with  another,  al- 
though a  surety  and  known  by  the  holder  of  the  instrument 
to  be  such,  is  not  discharged  by  an  extension  of  time  to  the 
principal  debtor.^  Thoi^  such  a  conclusion  may  be  techni- 
cally justified  by  construction  of  the  statute,  it  seems  an  un- 
desirable result  since  it  is  opposed  to  principles  generally  govern- 
ing the  law  of  surety^p.  Why  there  should  be  different  rules 
applicable  to  joint  makers  of  a  bond,  and  joint  makers  of  a 
note  is  not  easy  to  see.  The  principle  which  discharges  the 
surety  is,  however,  an  equitable  one  and  is  subject  to  equitable 
modifications.  If  a  surety  consents  to  a  discharge  or  change  of 
_  liability  of  the  principal  debtor,  he  cannot  claim  exemption 
from  liability.*"  It  has  also  been  established  that  the  surety 
cannot  claim  exemption  if  the  agreement  with  the  principal 
debtor  r^erves  in  effect  to  the  sm^ty  all  rights  of  indemnifi- 
cation to  which  he  is  entitled,  and  this  is  the  legal  effect  of  an 
agreement  which  reserves  to  the  creditor  a  right  against  the 
surety,  as  well  as  of  an  agreement  which  in  terms  reserves  the 
surety's  rights  i^funst  the  principal  debtor/^  The  rule  which 
permits  a  creditor  to  make  a  cov^iant  not  to  sue  or  to  release 
a  principal  debtor  known  to  be  such  and  nevertheless  by  a  res- 
ervation of  t^e  creditor's  rights  against  co-debtors,  still  hold 
them  bound,  though  liiey  are  sureties  and  known  to  be  such, 
is  Id  reality  inconsistent  in  principle  with  the  rule  that  an  agree- 
ment with  the  principal  debtor  to  forbear  or  to  give  time  dis- 
charges the  surety.  This  latter  rule  must  rest  on  the  injustice 
of  holding  a  surety  bound  when  the  creditor  has  either  varied 
the  terms  of  the  obligation,  or  has  impaired  the  right  of  sub- 
rogation to  which  the  surety  would  be  entitled  on  paying  the 
debt.    The  injustice  is  no  leas  because  the  creditor  when  he 

"Sees.  119,  120  of  the  Act  of  thoee  (N.  a)  99;  Wolatenholme  e.  Smith,  34 
opentive  in  this  reepect.  See  infra,  Utah,  300,  97  Pac.  329;  Bradley  En- 
Si  1189,  1190,  1260.  gioeering  Co.  v.  Heyburn,  S6  Wash. 

MVukd^ord  0.  Fanneis'  to.  Bank,  628,  106  Pac.  170,  134  Am.  St.  Rep. 

lOS  Md.  164,  66  Atl.  47,  10  L.  R.  A.  1127.    See  also  Fritta  d.  Kirchdorf^, 

(N.  a.)  129;  lAne  o.  Hyder,  163  Mo.  136  Ky.  643,  124  S.  W.  882,  and  infn, 

App.  6SS,  147  S.  W.  S14,  515;  Richards  i  1280. 

V.    Market   Exchange  Bank  Co.,    81  '*  Iiifra,  $1223. 

Oh.  St.  348,  90  N.  E.  1000,  26  L.  R.  A.  "  In/ra,  i  1230. 
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varies  the  obligation  agrees  with  the  principal  debtor  but  with- 
out the  consent  of  the  surety  that  the  surety  shall  not  be  dis- 
charged. If  it  be  urged  that  where  the  t^t  against  the  surety 
,  ia  reserved,  his  right  of  indemnity  against  the  principal  is  also 
reserved,  and  that  therefore  the  surety  is  not  injured,  the  reply 
is  obvious  that  the  surety's  li^t  of  indemnity  can  never  be 
taken  away  from  him  in  any  case  without  his  consent,  and  that 
therefore,  if  the  continued  existence  of  the  right  of  indenmity 
justifies  the  creditor  in  chai^ii^  the  terms  of  his  contract  with 
the  principal,  no  agreement  to  give  time  to  the  principal  should 
discharge  the  surety.  And  certainly  if  the  creditor  has  pre- 
cluded himself  from  successfully  suing  the  principal  debtor,  the 
surety  will  not  have  anything  to  which  the  word  subrogation 
is  properly  applicable.  The  fact,  therefore,  will  always  remain 
that  after  a  covenant  with  the  principal  debtor  whether  or 
not  there  is  an  express  reservation  of  rights  against  the  surety, 
not  only  the  surety's  right  of  subreption  if  he  chooses  or  is 
compelled  to  pay  the  debt  is  injuriously  affected,  but  also  the 
chance  which  he  is  called  upon  to  face  is  different  after  the 
covenant  has  been  made  from  what  it  was  before. 

Tliough  it  is  not  possible  to  reconcile  the  general  rule  for- 
bidding  the  giving  of  time  with  the  special  rule  permitting  it 
without  the  surety's  consent  if  the  creditor's  right  against  the 
surety  is  expressly  reserved,  at  least  it  is  possible  to  show  how 
the  inconsistency  arose.  The  general  rule  forbidding  the  giving 
of  time  is  a  modem  one  in  equity.'^  Its  recognition  at  law  is 
still  more  modern."^  About  a  century  before  such  a  doctrine 
was  heard  of  even  in  equity,  it  had  been  laid  down  that  a  cov- 
enant not  to  sue  one  joint  debtor  did  not  discharge  the  others.'^ 
Before  the  adoption  by  courts  of  law  of  the  rule  protecting 
sureties  from  agreements  between  creditor  and  principal  debtor 
for  forbearance  a  case  had  presented  the  question  of  the 
^ect  of  a  release  of  one  joint  debtor  with  a  reservation  of 

"See  infra,  {1222.  though  they  wrae  Buretiee,  &ud  the 

*■  Id  Dean  v.  Newb&Il,  8  T.  R.  168,  covenants  contained  no  reeo^ation  of 

ftod  Button  v.  Eyre,  6  Taunt.  289,  rights  a^inat  the  ktter. 

oovenantB  to  discharge  a  joint  debtor  "  I^cy  v.  Kinnaaton,  Holt  178;  b.  o. 

IcDown  to  be  the  principal  debtor  wne  1  Ld.  Raym.  esS;  h.  o.  12  Mod.  S48; 

hdd  not  to  bar  the  creditor  from  pm-  s.  c.  2  Salk.  575;  a.  o.  3  Salk.  298;  I^ti- 

oeeding  a^inst  the  other  ji»nt  debtors,  gerald  o.  Trant,  11  Mod.  254. 
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rights  against  another."  The  court  purported  merely  to  con- 
strue a  release  in  tenoB  contradictcny  and  held  it  to  amount  in 
effect  to  a  covenant  not  to  sue  one  joint  debtor,  and,  therefore, 
under  well-recognized  law  to  have  no  effect  on  the  liability  of  his 
co-debtor.  The  doctrine  of  this  case  perdsted  and  was  even  ap- 
plied to  cases  where  the  joint  debtor  against  whom  rights  were 
reserved  was  a  surety,  while  ade  by  side  with  this  doctrine 
there  flourished  the  newly  arisen  doctrine  dischargii^  sureties 
if  time  was  given  to  the  principal  debtor.  Lord  Eldon  was 
thought  to  recognize  the  right  of  the  creditor  in  equity  to  re- 
serve his  r^ts  against  the  surety.**  Baron  Parke  added  the 
weight  of  his  authority,*'  and  the  matter  must  now  be  consid- 
ered settled,"  however  imsatisfactOTy  may  be  the  attempts  to 
reconcile  two  conflicting  doctrines. 

As  a  creditor  may  release  one  joint  debtor  and  expressly 
reeove  rights  against  the  other,  so  in  the  case  of  Joint  and  sev- 
eral oblations,  a  creditor  may  release  the  several  liability  of 
one  or  more  of  the  debtors  witii  a  reservation  of  the  joint 
right."*  And  the  joint  liability  may  be  released  with  a  reservar 
tion  of  the  several  ri^t." 

§  840.  Importance  of  the  creditoc's  knowledge  of  a  suretysh^ 
relation  between  joint  debtors. 

Anoth^  principle  also  besides  the  form  of  tiie  covenant  or 
release  qualifies  its  effect  as  a  discharge  of  a  joitit  debtor  who 
in  fact  is  a  surety.  A  creditor  who  has  received  the  joint  ob- 
lation of  several  persona,  unless  he  has  actual  knowlet^  of 
their  relation  to  one  another,  cannot  be  justly  required  to  r^ard 
the  obhgation  as  anything  less  or  different  from  what  it  appears 
to  be.  On  the  face  of  a  joint  obligation  the  apparent  liability 
of  each  obl^r  is  for  an  aliquot  part  of  the  whole  debt  as  a  prin- 
cipal debtor,  and  as  a  surety  of  the  remaining  co-obligors  for 
the  rest  of  the  debt.  As  there  can  be  no  question  of  the  dis- 
charge of  one  joint  debtor  by  a  covenant  not  to  sue  another 

*■  Solly  D.  Forbes,  2  B.  &  B.  38.  "See  ijifra,  i  1230. 

"Bx    varU    Giftoid,    6    Vee.    805;  "Thompson  f.  Lack,  3  C.  B.  540, 

Boultbee  v.  Stubbs,  18  Vg8.  20.  549. 

"  Keareley  v.  Cole,    16  M.   4   W.  "  North  t>.  Wakefield.  13  Q.  B.  fi38; 

12&  St«vens  v.  Stevens,  5  Exoh.  306. 
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except  in  BO  far  as  the  former  is  a  surety,  it  follows  that  a 
creditor  of  several  joint  obligors  who  is  ignorant  of  any  spedal 
relation  of  principal  and  surety  between  them  may  reasonab^ 
assume  that  their  liabihty  to  each  other  is  to  pay  the  debt  in 
equal  shares;  and  an  agreement  by  him  to  ^ve  time,  or  never 
to  sue,  made  with  one  of  the  joint  debtors  could  not  have  the 
effect  of  discharging  the  others  to  a  greater  extent  than  from 
all  liability  for  the  payment  of  the  proportionate  share  of  the 
one  debtor  with  whom  the  agresnent  was  made.  But  in  fact 
the  law  seems  to  be  that  a  covenant  not  to  sue  one  of  several 
joint  principal  debtors  does  not  effect  a  dischai^  of  the  others 
even  to  this  extent.  Thou^  it  is  sufficiently  obvious  upon  prin- 
ciple that  joint  debtors  who  are  under  equal  obligations  as  be- 
tween one  another  to  pay  the  debt  are  principals  for  a  ratable 
share,  and  sureties  as  to  the  remainder,  and  thou^  such  joint 
debtors  are  recognized  to  be  sureties  for  one  another  as  to  a  rata- 
ble proportion  of  the  debt  in  any  litigation  between  them  for 
contribution,^!  tj^e  rule  forbidding  the  creditor  to  give  time  to  a 
principal  dd>tor  is  held  inapplicable  in  such  cases.  Thus  it  is 
sud  "where  two  or  more  execute  a  note  for  a  joint  liability 
they  are  in  some  respects  sureties  for  each  other,  but  the  prin- 
ciple upon  which  a  surety  in  the  proper  sense  of  the  term  is 
exonerated  &om  liability  by  a  contract  with  the  principal,  giv- 
ing date  of  payment  without  the  assent  of  the  surety,  has  never 
been  appHed  in  such  a  case."  ^'  The  same  point  is  involved 
also  in  decidons  which  lay  down  broadly  that  a  covenant  not 
to  sue  a  joint  debtor  who  in  fact  is  in  part  a  principal  does  not 
discharge  the  others,  though  their  liability  beyond  their  ratable 
shares  is  that  of  sureties,  and  though  there  is  no  express  reser- 
vation of  the  creditor's  rights  agfunst  them.^* 

"  See  Clark  if.  Dwie,  128  Ala.  122,  Bhip  was  not  diacuaeed,  in  Roberta 

28  So.  9eO.  V.  Strang,  38  Ala.  566, 82  Am.  Dec.  729; 

"  Ned  V.  Harding,  2  Met.  (Ey.)  247,  Kendrick  v.  (yNeil,  48  Ga.  631;  Mason 

250,  quoted  and  followed  in  Mullen-  d.  Jouett'B  Admr.,  2  Dana  (Ky.),  107; 

dore  «.  WerU,  75  Ind.  431,  39  Am.  Rep.  McLellan  v.  Cumberland  Bank,  24  Me. 

155.    To  the  same  effect  is  Parsons  e.  566;  Bradford  v.  Prescott,  85  Me.  482, 

Horrold,  46  W.  Va.  122,  124,  32  S.  £.  487;  Shed  o.  Pierve,  17  Mass.  623,  628; 

1002.     See  also  Draper  v.  Weld,  13  DureU  v.  WendeU,  8  N.  H.  369.    See 

Oay  580.  also  Collins  v.  Proaser,  1  B.  &  C.  682; 

n  The  other  obligora  were  held  still  Fint  Nat.  Bank  e.  Cheney,  114  Ala. 

bound,  thou^  the  queetion  of  surety-  636,  21  So.  1002.     Cf.  Statutes  re- 


(ibvGoOt^lc 


WILLI8T0N  ON  C0NTEACT8 


§340 


But  a  joint  debtor  who  is  merely  a  surety  and  known  by 
the  creditor  to  be  a  surety  is  discharged  by  such  a  contract 
with  the  principal.  Though  in  early  cases  the  parol  evidence 
rule  was  thought  to  prevent  the  proof  of  such  a  relation  be- 
tween the  parties  unless  stated  in  the  instrument  creating  the 
obligation,  at  firat  in  equity  and  now  generally  at  law,  if  the 
creditor  at  the  time  when  he  received  the  obhgation  knew  that 
one  of  the  joint  debtors  was  as  between  himself  and  his  co- 
obligors  primarily  liable  for  the  whole  debt,  the  creditor  will 
lose  his  rights  against  all  the  joint  obligors  if  he  makes  any 
agreement  or  commits  any  action  with  reference  to  the  debtor 
primarily  liable  which  would  impair  the  rights  or  increase  the 
risk  of  those  who  were  sureties.'* 

The  question  is  more  difficult  where  the  creditor  did  not 
know  when  he  received  the  joint  oblation  that  the  obligors 


ferredtoiuTTa,  E336,n.86.  InDeaou. 
NewbaU,  8  T.  R.  168;  Hutton  v.  Byre, 
6  Taunt.  289,  and  Ward  r.  Johnaon,  Q 
Munf.  (Va.)  6,  8  Am.  Dec.  729,  the 
joint  (^editor  who  received  a  covenant 
that  he  should  not  be  sued  was  a  prin- 
cipal debtor,  and  there  also  it  was  held 
that  the  other  joint  obligors  were  not 
disdiarged.  The  question  of  surety- 
ship was  rderred  to  only  in  the  case  last 
cit«d,  in  which  it  was  suggested  that  in 
equity  the  surety  might  be  entitled  to 
discharge.  Such  would  now  be  the 
surety's  recognised  ri^t  both  at  law 
and  in  equity. 

"  Scott  V.  Scruggs,  60  Fed.  721,  23 
U.  S.  App.  280,  9  C.  C.  A.  246;  Branch 
Bank,  etc.,  v.  James,  9  Ala.  049;  Z^ehn- 
ert  D.  Lewey,  142  Ala.  149,  37  So.  921; 
Vestal  V.  Kn^t,  64  Axk.  97,  15  S.  W. 
17;  Drescher  e.  Fulham,  11  Colo.  App. 
62,  52  Pac.  685;  Stewart  o.  Parker,  55 
Ga.  656;  Trustees  of  Schools  v.  South- 
ard, 31  HI.  App,  3^0;  Sample  v.  Coch- 
i&n,  84  Ind.  594;  lambert  f.  ShiUer, 
62  la.  72,  17  N.  W.  187;  s.  c.  71  la. 
463,  32  N.  W.  424;  Robertson  v. 
Blevina,  67  Kan.  60,  45  Pac.  63;  Neel 
V.  Harding,  2  Met.  ^^y.)  247;  Jones  v. 
Fleming,  15  La.  Ann.  522;  Cumminga 


V.  little,  45  Me.  183;  Guild  v.  BuUv, 
122  Mass.  408,  23  Am.  Rep.  378;  Bar- 
ron II.  Cady,  40  Mich.  259;  Smith  v. 
Qopton,  48  Miss.  66;  O'HoweU  o. 
Kirk,  41'  Mo.  App.  623;  Lee  o.  Brug- 
mann,  37  Neb.  232,  55  N.  W.  1053; 
Rocheetw  Savings  Bank  b.  Chick,  64 
N.  H.  410,  13  Atl.  872;  Hubbard  u. 
Gumey,  64  N.  Y.  457;  Wdfare  ». 
Thompson,  83  N.  C.  276;  McComb  o. 
Kittridge,  14  Oh.  348;  Diffeubacher's 
Estate,  31  Pa.  Super.  Ct.  35;  Turrill 
V.  Boynton,  23  Vt.  142;  Glmn  n. 
Morgan,  23  W.  V«.  467;  Moulton  b. 
PoBten,  52  Wis.  169,  8  N.  W.  621. 
But  the  law  of  California  is  othra^ise. 
The  creditor  may  treat  a  joint  obligor 
as  a  principal  debtor  though  knowing 
him  to  be  a  surety.  CaJifomia,  etc., 
Bank  e.  Ginty,  108  Cal.  148,  41  Pac 
38.  And  see  Moriarty  o.  Bagoetto,  110 
La.  598,  34  So.  701.  In  Yates  p.  Don- 
aldson, 5  Md.  389,  61  Am.  Dec.  283, 
and  in  Anthony  v.  Fritts,  45  N.  J.  L. 
1,  the  defence  was  held  iaadmiAsible  at 
law,  although  it  was  suggested  that 
equity  would  give  relief.  See  Brandt, 
Suretyship,  j  38.  See  further  Profes- 
sor Crawford  D.  Hening,  in  59  Univ. 
Pa.  L.  Rev.  532. 
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bore  the  relation  of  principal  and  surety  to  each  other,  and, 
subsequently,  but  before  covenanting  with  the  principal  debtor, 
received  this  information.  In  some  decisions  it  has  been  held 
an  infringement  of  the  rights  for  which  the  creditor  bai^;ained 
to  compel  him  to  recognize  the  relation  between  the  debtors; 
and  under  these  decisions  he  still  may  treat  each  debtor  as  if 
he  were  liable  as  a  principal  for  an  aliquot  part  of  the  whole 
debt.^'  But  by  the  great  weight  of  authority,  even  in  the 
■  situation  supposed,  the  creditor  is  required  to  rea^nize  the 
equitable  rights  of  the  surety  and  therefore  loses  his  own  right 
against  the  surety  if  after  learning  of  the  relation  of  the 
ob%or8  to  each  oth^  he  makes  such  an  ^reement  or  so  acts 
with  ref^^nce  to  a  joint  debtor  who  is,  in  fact,  the  principal 
obligor,  as  to  impfur  the  rights  of  a  co-debtor  who  is  a  surety/' 
The  principles  of  suretyship  under  consideration  depend 
solely  on  the  existence  of  the  relation  of  principal  debtor  and 
surety  between  peraons  liable  for  the  same  debt.  Whether 
they  are  liable  jointly,  jointly  or  severally,  or  merely  severally, 
is  not  material.  It  is,  therefore,  pertinent  to  consider  in  this 
connection  authorities  relating  to  principal  and  surety  bound 
severally;  and  it  may  be  added,  therefore,  that  in  the  situation 
supposed  the  English  courts  and  the  Supreme  Court  of  the 
United  States  have  held  l^t  knowledge  acquired  by  the 
creditor  at  any  time  prior  to  the  indulgence  given  to  the  prin- 
cipal, excuses  the  surety." 

"  DreBcher  v.  FuOuuii,  11  Colo.  App.  Quesnel,  63  Minn.  302,  66  N.  W.  634; 

62,  52  Pwj.  686;  Gano  p.  Heath,  36  Simthp.aopton,48Mis8,66;0'HoweU 

Mich.  441;  Heath  o.  Derry  Bank,  44  v.  Kirk,  41  Mo.  App.  £23;  Psraona  v. 

N.  H.  174;  Diflenbacher'a  Estate,  31  Harrold,  46  W.  Va.  122,  32  S.  E.  1002. 

Pa.  Super.  Ct.  3fi.    See  also  Hoge  v.  See  also  Edwin  v.  Lancaster,  6  B.  ft 

Lansiiig,  35  N.  Y.  136  (1866);  Delaware  8.  571;  Wheat  v.  KendaU,  6  N.  H.  504; 

County  Trust  Co.  f.  Haaer,   199  Pa.  Woetervelt  v.  Freeh,  33  N.  J.  Eq.  451; 

St.  17,48  Atl.  694, 85  Am.  St.  Rep.  763;  Sbelton  v.  Hurd,  7  R.  I.  403;  Zspalao 

FanncTB,  etc.,  Bank  v.  Rathbone,  26  v.  Zapp,  22  Tex.  Civ.  App.  375,  54 

Vt.  19,  58  Am.  Dec.  200.  S.W.93S. 

"  Oriental  Financial  Corp.  v.  Over-  "  Uoion  Mutual  life  Ins.  Co.  e.  Han- 
end,  L.  R.  7  Ch.  142;  Scott  p.  Scruggs,  ford,  143  U.  8.  187,  191, 12  S.  Ct.  437, 
60  Fed.  721,  23  U.  S.  App.  280,  9  C.  C.  36  L.  Ed.  118;  Mr.  Justice  Gray  said: 
A.  246;  Branch  Bank  if.  James,  9  Ala.  "Hie  rule  api^iea  whatever  the  credi- 
949;  Stewart  v.  Parker,  55  Ga.  666;  tor  gives  time  to  the  prindpaJ,  knowing 
Tjuiman  tt.  Nichols,  15  Ta.  161;  Neel  of  the  relation  of  principal  and  surety, 
p.  TTiuY<ine,  2  Met.  (Ey.)  247;  Fuller  p.  although  he  did  not  know  of  that  rela- 
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It  seems  jn^bable,  however,  that  the  Uniform  Negotiable 
Instruments  Act,  which  now  has  been  passed  in  most  of  the 
United  States,  reverses,  so  far  as  negotiable  instruments  are 
concerned,  the  rule  of  suretyship  generally  established,  and 
permits  a  creditor  to  covenant  not  to  sue  or  to  forbear  pro- 
ceeding against  one  of  several  persons  jointly  liable  on  the 
hkBtrumrait,  thoii^  the  covenantee  is  the  principal  debtor  and 
known  to  be  such,  and  the  creditor's  rights  against  the  surety 
are  not  in  terms  reserved.™ 

§  341.  Whether  consideration  received  from  one  co-debtor 
must  be  credited  in  proceedings  against  another. 
If  it  be  assumed  that  an  agreement  made  by  a  creditor  with 
a  joint,  or  a  joint  and  several  debtor,  does  not  dischai^  the  re- 
maining debtors,  either  on  the  technical  prmciples  of  the 
common  law  governing  Joint  debtors,  or  on  the  principles  of 
surel^Bhip,  it  may  still  be  aslced  are  these  remaining  debtOTs 
entitled  to  credit  for  the  consideration  paid  by  the  debtor  who 
received  a  covenant  or  qualified  release,  or  are  they  ]iab\e  for 
the  whole  debt  without  deduction?  The  answer  to  this  question 
seems  to  depend  on  the  terms  of  the  ^^eement  made  by  the 
creditor.  If  A.  and  B.  are  jointly  liable  to  C.  for  JlOO,  C.  may 
covenant  not  to  sue  A.  in  consideration  of  the  payment  of  $25 
on  the  debt,  or  in  consideration  of  the  payment  of  a  separate 
and  additional  sum  of  |25;  just  as  a  creditor  may  agree  to  for- 
bear suing  an  individual  debtor  in  consideration  of  the  payment 
of  part  of  the  debt  or  in  consideration  of  an  additional  sum.^' 
But  in  the  absence  of  clear  evidence  of  a  contrary  intention, 
where  a  creditor  covenants  not  simply  for  temporary  forbear- 
ance, but  permanently  never  to  sue  one  of  several  debtors,  it 
should  be  presumed  that  the  payment  made  by  that  debtor 

tion  at  the  time  of  the  original  oontnct;  &4S,  fiOO;  Colgrove  v.  Tallman,  67  N.  Y. 

Bwin  V.  Lancaskff,  0  B.  &  S.  571;  95,  23  Am.  Rep.  90;  Smith  e.  Shddon, 

Oriental  FiDEincial  Coiporatioa  V.  Over-  36    Mich.    42,    24    Am.    Rep.    529." 

end,  L.  R.  7  Ch.  142,  and  L.  R.  7  H.  L.  Quoted    with    spproTal    in    Soott    t>. 

348;  Wheat  p.  Kendall,  6  N.  H.  S04;  Scrug^  60  Fed.  721,  726,  23  U.  S. 

Guild  V.  Butler,  127  Maaa.  386;  or  even  App.  280,  9  C.  C.  A.  246. 

if  that  relation  has  been  created  since  "  See  aupra,  i  339,  and  infra,  f  1260. 

that  time.    Oakdey  v.  Pasheller,  4  CI.  "See  tupra,  {  136;  Laogddl,  Sum- 

&  Fin.  207,  233;  s.  c.  10  Bligh  (N.  S.)  mary  of  Contracts,  S  54.  P-  70. 
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in  consideration  for  the  covenant  is  a  payment  on  account  of 
the  debt,  and  therefore  to  that  extent  the  debt  is  discharged 
as  to  all  the  debtorB."> 


§  342.  Kgfats  of  a  co-debtor  who  has  received  a  covenant 
that  he  shell  not  be  sued,  or  a  qualified  release. 

The  effect  of  a  covenant  not  to  sue  one  of  several  co-debtors 
or  of  a  release  of  one  with  a  reservation  of  rights  against  the 
others  has  been  considered  from  the  aspect  of  the  creditor. 
The  same  question  may  be  considered  from  the  aspect  of  the 
debtor  who  has  received  the  covenant  or  release;  and  it  may 
be  prenused  that  if  the  im^scharged  co-debtors  are  forced  by 
any  means  without  th^  consent  to  pay  more  than  their  share 
of  the  debt,  they  can  in  turn  enforce  a  claim  for  contribution 
against  the  debtor  or  debtors  who  received,  the  cov^iant  or 
qxudified  release.''    What  then  are  the  rights  of  a  debtor  dis- 


"  See  CarroO  p.  Coitntt,  67  Ala.  679; 
New  York  Bank  Note  Co.  u.  Kidder 
Frev  Mfg.  Co.,  192  Man.  391,  40S, 
78  N.  E.  403,  and  the  following  oaoee 
where  the  ori^iial  liability  was  in  tort : 
ChiMgo  &c.  R.  Co.  V.  Hines,  82  m. 
i44>p.  488;  ONeU  v.  Natioiial  Oil  Co., 
231  Man.  20,  120  N.  £.  107;  Knapp 
o.  Roche,  94  N.  Y.  334;  Smith  v.  Dixie 
Parke  Ac.  Co.,  128  Tenn.  112, 116,  157 
8.  W.  900;  Pogel ».  MeiUce,  60  Wia.  248, 
18  N.  W.  927.  In  Dwy  o.  Connecticut 
Co.,  89  Conn.  74,  &S,  92  AU.  883,  L.  R. 
A.  1915  £.  800,  the  court  said:  "FuU 
satisfaction  ia  in  ita^  a  bar  to  further 
recovery.  Ayer  v.  Aahmead,  31  Conn. 
447,  462,  83  Am.  Deo.  154.  When  the 
ri^t  oi  action  ia  once  satiaSed  it  oeaaea 
to  exist.  If  part  satisfaction  has  al- 
ready been  obtained,  further  recovery 
can  only  be  had  of  a  sufficient  sum  to 
acoonndish  satisftLction.  Anything  re- 
oeived  on  account  of  the  injury  tnurea 
to  the  benefit  of  all,  and  operates  as 
payment  pro  tanto.  Tbia  is  the  famil- 
iar rule  where  consideration  has  been 
in  return  for  covenants  not  to 
a  part  payment,  and  it  is  the 


Chandler,  10  N.  H.  92, 96, 34  Am.  Dec. 
140;  Chamberlin  d.  Murphy,  41  Vt. 
110,  119;  Blon  v.  Fiymale,  3  W.  Va. 
393,  409,  100  Am.  Deo.  762;  EUia  v. 
I^aon,  60  Wis.  138,  161,  6  N.  W.  618, 
36  Am.  Rep.  830;  Musolf  v.  Duluth 
Edison  Electric  Co.,  108  Minn.  369, 
122  N.  W.  409,  24  L.  B.  A.  (N.  S.) 
451.  In  Nashville  Int«urban  R.  n. 
Oregory,  137  Tenn.  422,  193  8.  W. 
1063,  the  court,  however,  refused  to 
require  &  credit  by  the  plaintiff  in 
favor  of  the  defmdant  of  a  sum  re- 
ceived from  another  joint  ttxt  feastv 
in  exchange  for  a  covenant  not  to  sue. 
Hie  court  somewhat  confused  the 
two  distinct  questions  as  to  whether  a 
oovenant  not  to  sue  extioguished  the 
cause  of  action,  and  whether  a  pay- 
ent  received  for  such  a  covenant  should 
be  regarded  as  part  payment  on  ac- 
count of  the  joint  liability  of  the  tort 
feasors.  It  is  exj^eesly  provided  in 
some  of  the  statutes  referred  to  supra, 
}  336,  that  credit  rfiall  be  given  for 
payments  by  a  joint  debtor. 

"  Hutton  V.  Eyre,  6  Taunt.  2S9; 
Price   V.    Barinr,   4  E.   &  B.  760^ 
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charged  by  tiie  creditor,  but  thus  forced  to  contribute  by  a 
co-debtor?  The  answer  would  seem  to  depend  upon  the  con- 
struction of  the  covenant  or  release  which  he  has  received  from 
his  creditOT.  It  seems  possible  for  a  creditor  to  covenant  with 
a  debtor  that  not  only  shall  the  covenantee  be  free  from  direct 
liability  to  the  creditor,  but  also  that  he  shall  not  be  made 
indirectly  liable  by  being  forced  to  contribute  on  account  of 
payments  made  by  his  co-debtors.  If  such  is  the  true  meaning 
of  a  creditor's  covenant,  the  covenantee  when  forced  to  con- 
tribute by  the  other  debtors  would  have  an  action  at  law 
against  the  covenantor  to  recover  the  amoimt  of  his  contribu- 
tion, and  in  order  to  avoid  circuity  of  action  the  covenantee 
would  be  entitled  to  relief  in  equity  as  well  as  at  law  for  the 
substantial  enforcement  of  the  covenant: 

"The  intention  of  the  parties  is  carried  out  by  allowing  the 
creditor  to  take  payment  [judgment?]  at  law,  leavii^  the  party 
who  holds  the  covenant  to  his  remedy  in  equity  for  a  specific 
performance,  by  which  he  is  fully  protected,  not  only  from 
paying  more  directly,  but  if  there  be  sureties,  by  restraining 
the  creditor  fr<mi  collecting  any  amount  out  of  them,  because 
that  would  subject  him  [the  covenantee]  to  their  action,  and 
thus  indirectly  violate  the  covenant,  or  if  there  be  other 
principal  obligors,  by  restrainii^  the  collection  of  any 
more  than  an  aliquol  part  of  the  debt,  or  any  amount  that 
would  subject  the  party  [covenantee]  to  an  action  for  contribu- 
tion."" 

But  this  is  not  the  necessary  construction  of  a  covenant  not 
to  sue.  It  is  questionable  whether  such  a  covenant  can  be  at- 
tended by  implication  to  mean  that  tlie  covenantee  shall  not 
be  sued  by  anyone  on  account  of  the  debt.'*    Certainly,  if  the 

*•  Ruamll  ■>.  Adderton,  64  N.  C.  417.  ••  The    implicatioa    was    hdd    not 

Quoted  wiUi  approv&l  in  Craven  b.  pamiBsible  in  Mallet  v,  Tbompeon,  5 

fVeeman,  82  N.  C.  361,  365.    See  alao  Eap.  178  (1804);  and  this  conclusion 

Kirby  v.  Taylor,  6  Johoa.  Ch.  242,  263,  seems  necessarily  involved  in  any  un- 

where   Chancellor   Kent   construed   a  qualified  statement   that   a   covenant 

covenant  not  to  sue  one  joint  obligor  not  to  sue  one  joint  debtor  does  not 

as  amounting  in  effect  to  an  agreement  discharge  the  others,  for  if  such  a  oov- 

to  discharge  that  obligor  and  also  to  enant  were  construed  as  meaning  that 

dischai^  a  surety  from  liability  for  the  oovenantee  should  be  sued  by  do 

his  debt.  (me,  to  avoid  (urcuity  of  action  the  oov- 
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creditor  by  hie  covenant  or  release  expressly  reserves  his  right 
agiuDst  the  other  co-debtors,  the  agreement  miist  then  necessa- 
rily be  conatmed  as  binding  the  creditor  to  refrain  only  from 
direct  proceedings  against  the  debtor  who  receives  the  cov- 
enant or  release,  but  not  to  hold  that  debtor  harmless  from 
such  liability  as  ms^  come  to  him  indirectly  after  the  debt  has 
been  enforced  against  his  co-debtOTS.  As  has  been  seen,  even 
though  the  debtor  receiving  the  covenant  or  release  is  known 
to  be  the  principal  debtor,  a  right  may  be  reserved  against  the 
co-debtco^  though  known  to  be  merely  sureties.'*  And  the  en- 
forcement by  the  sureties  of  their  right  to  indemnification  against 
their  principal  will  give  the  latter  no  ri^t  {^funst  the  creditor, 
"for,  when  the  right  is  reserved,  the  principal  debtor  cannot 
say  it  is  inconsistent  with  giving  him  time  that  the  creditor 
should  be-  at  liberty  to  proceed  against  the  sureties,  and  that 
they  should  turn  round  upon  the  principal  debtor,  notwith- 
standing the  time  so  given  him;  for,  he  was  a  party  to  ihe 
aff-eement  by  which  that  right  was  reserved  to  the  creditor 
and  the  question  whether  or  not  the  surety  is  informed  of  the 
arrai^ement  is  wholly  immaterial."  ^ 

But  even  where  the  creditor  expressly  reserves  a  ri^t  against 
other  co-debtors  than  the  one  released,  and  therefore  may  in  a 
circuitous  manner  compel  the  one  released  to  pay  a  portion  of 
the  debt,  by  rendering  him  liable  to  a  suit  for  contribution,  or 
indemnity,  it  seems  the  creditor  would  be  liable  for  breach  of 
covenant  if  he  himself  should  levy  execution  directly  on  the 
debtor  to  whom  he  had  ^ven  a  release." 

cnantor  in  aome  caaea  at  least  ou^t  rights  agHinst  Forbes.  The  counsd 
not  to  be  allowed  to  sue  the  otJieiB.  for  the  defendant  urged  that  this  re- 
See  supra,   S  338.  lease  discharged  the  claim  altogetha, 

**  Bat«son  o.  QosHng,  L.  R.  7  C.  P.  but  the  counsel  for  the  plaintiff  argued 

e.    And  see  cases  cited  i^fra,  {1230.  (at  page  45):  "The  present  suit  ia 

"  Bateson  v.  QoeHng,  L.  K-  7  C.  P.  quite  conaiHtent  with  the  provieoee,  for 

Q,  15  (1871).    To  the  same  ^ect  are  ESlennan  is  sued  jointly  with  Forbes 

Nevill's  Caao,  L.  R  6  Ch.  43,  47;  on  a  joint  debt;   EUerman   is  only 

Parmelee  v.  Lawrence,  44  HI.  405,  411.  joined  for  conformity,  and  if  he  or  his 

■■  In  SoUy  «.  Forbes,  2  B.  &  B.  38,  property  be  taken  in  execution,  he  has 

the  action  was  broi^t  against  joint  hia  remedy  by  an  action  for  damages  on 

debtors  Forbes  and  Gllerman;  the  lat-  this  deed,  taking  it  as  a  covenant  not 

ter  had  beoi  given  by  the  creditors  a  to  sue."    To  this  part  t^  the  argument 

rdeue  with  a  proviso  reserving  all  the  court  in  its  opinion  said:  "It  is 
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§  348.  Discharge  of  a  joint  right  by  <me  obligee  destroye  the 
right  of  all. 

Since  each  of  several  joint  obligees  is  interested  in  the  entire 
claim,  he  has  power  to  dischaige  the  entire  claim  either  by  re- 
lease "^  or  by  an  accord  and  satisfaction;  ^  and  so  a  payment  of 
the  whole  debt  to  one  obligee  discharges  it; "  and  a  tender  to 
one  is  legally  a  tender  to  all.*"  Where  money  is  lent  by  sev^al 
persons  to  another,  the  general  rule  in  equity,  however,  is  that 
they  will  be  regarded  prima  fade  as  tenants  in  common,  both 
of  the  claim  and  of  any  securities  for  it.*'  "Though  they  take 
a  joint  security,  each  means  to  lend  his  own  money  and  take 
back  his  own."  "  But  in  gfpeaking  of  this  doctrine  of  equity, 
the  English  Court  of  Appeals  has  said;  "It  is  obvious  that  this 
proposition  cwmot  be  put  hi^er  than  a  presumption  capable 
of  being  rebutted.  If  the  money,  supposing  it  to  have  been 
lent,  were  trust  money,  the  presumption  of  a  tenancy  in  com- 
mon on  the  part  of  the  two  trustees  could  not,  as  it  seems  to  us, 
arise.  Survivorship  is  essential  for  the  purposes  of  trusts  and 
so  there  may  be  a  variety  of  circumstances  which  may  settle 
the  question  either  one  way  or  the  other.  In  the  present  case 
we  do  not  even  know  whether  the  bond  was  for  money  lent,  or 
what  was  the  groundwork  of  the  oblation,  and  it  is  clear  that 
if  the  presumption  is  that  the  interest  in  this  obligation  be- 
longed in  equal  portions  in  severalty  to  the  two  plaintiffs,  the 
plaintiff  who  was  settled  with  by  the  accord  and  satisfaction 
has  been  paid  his  half,  at  all  events,  and  it  cannot  be  recovered 
agun  in  this  action."  "    The  court  therefore  held  that  a  de- 

not  necesBuy  now  to  eay  anything  u  Allen  v.  South  Penn  Oil  Co.,  72  W.  Va. 

to  any  ulterior  remedy  the  defendant  165,  77  S.  E.  GOS. 

nuiy  have  or  Buppoee  himself  to  have: —  ••Hoover  v.  Wolfe,   167  Cal.  337, 

In  this  respect  he  will  act  aa  he  may  be  139  Pac.  794;  Flanigan  v.  Sedyo,  63 

advised,   and   as  circumstanoeB  may  Minn.  23,  66  N.  W.  116;  Carman  d. 

seem  to  require."  Pulti,  21  N.  Y.  M7. 

"  Rawstome  t>.  Gandell,  15  W.  ft  M.  "  Petty  v.  Styward,  Eq.  Cas.  Abr. 

304;  Myrick  c  Dame,  9  Cush.  248;  290;  Rigden  v.  ValUer,  2  Vm.  Sr.  2^ 

Napier  t>.  McLeod,  9  Wotd.  120.  258;  Merely  ■>.  Bird,  3  Ves.  628,  631; 

"  Wallace  v.  Keball,  7  M.  4  W.  2ft4!  Steeda  t..  Steeds,  22  Q.  B.  D.  537; 

Husband    v.   Davia,    10   C.    B.   646;  PoweU  o.  Brodhurat,  [1001]  2  Oh.  160. 

United  SUtes  v.  Bacon,    14  Bktoh.  *>Morely  v.  Bird,  3  Vgb.  628,  631 

279;    Osbora   e.    Martha's    Vineyard  (Lord  Alvanley). 

R.  R.  Co.,  140  Mam.  649,  6  N.  E.  486.  "  Steeds  p.  Steeds,  22  Q.  B.  D.  537, 

■•Bowea  c.  Seeder,  8  W.  &  S.  222;  641. 
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fence  of  accord  and  satiafactloD  with  one  joint  obligee  could 
not  be  stricken  out  by  equity  but  must  be  amended  by 
such  a  statement  of  the  material  facts  as  would  enable  the 
court  to  judge  whether  the  right  should  be  treated  as  joint  and 
therefore  wholly  discharged,  or  as  several,  in  which  case  half 
only  would  have  been  discharged.  But  even  though  a  release 
of  a  joint  right  by  one  obhgee  is  made  in  the  ^cercise  of  clear 
legal  power,  it  would  seem  that  if  the  release  were  intended  and 
known  to  be  intended  as  a  fraud  on  the  rights  of  other  obligees, 
the  obligor  could  not  be  allowed  to  set  up  his  legal  defence  as 
a  bar  to  an  action  by  the  defrauded  obligee.'^  Ji^  as  a  legal 
discharge  of  a  debt  is  invalid  where  the  creditor  knows  that  the 
claim  against  him  has  been  assigned  *'  so  here,  a  legal  discharge 
by  one  obligee  should  be  equally  unavailable.  It  may  be,  also, 
that  a  joint  ob%ation  of  two  or  more  trustees  with  r^erence 
to  the  trust  property  cannot  be  discharged  by  payment  to  one 
of  tiiem  even  though  the  payment  is  made  in  good  ffuth." 


§  3M.  SurriTOTship  of  joint  rights  and  duties. 

If  one  of  several  joint  obligors  dies,  the  law,  following  the 
anslogy  of  survivor^p  in  joint  estates  in  land,  has  held  from 
an  early  day  and  still  holds  that  the  whole  duty  devolves  upon 
the  survivii^  obl^rs.*'    If  all  the  joint  ob%ors  die  the  obli- 


**  Griffith  on  Jcdnt  Righte  and  Li»- 
iMtira,  page  34;  W.  D.  Itoeves  Lum- 
ba  Co.  «.  DariB,  124  Ark.  143,  187 
8.  W.  171. 

"  See  ivfra,  i  433. 

>  In  Lee  p.  Sankey,  L.  R.  15  Eq.  204, 
the  d^eidaiite,  &  finn  of  soUdtora, 
bad  been  entnurted,  with  a  sum  of 
moii^  to  hold  pending  final  instnic- 
tioHB  from  two  trustees.  No  inyeet- 
ment  was  made  but  the  defendants  at 
various  times  repaid  the  money  to  one 
of  the  trustees  euppoaing  him  author- 
iied  to  act  on  behalf  of  both.  He  was 
not  so  authoriied,  and  the  defendants 
wwe  held  liable,  Bacon,  V.  C,  saying 
(at  p.  210):  "the  money  having  been 
placed  in  the  Defendants'  hands  by 
the  two  tnuteea,  they  can  only  be 
discharged  irf  such   moneys   by   the 


joint  receipt  or  by  the  joint  authority 
of  the  two  persons  who  had  so  entrusted 
the  Defendants."  The  court  dtstin- 
guisheB  the  case  of  Charlton  v.  Dur- 
ham, 4  Ch.  App.  433,  on  the  ground 
that  there  the  persons  jointly  entitled 
were  eitecutors,  and  the  receipt  of  one 
executor  was  sufficient.  It  is  not  in- 
timated that  the  situation  in  Lee  ■>. 
Sankey  would  have  been  otherwise  if 
the  money  due  from  the  defendants 
had  been  a  debt  instead  of  a  trust,  but 
it  cannot  be  admitted  that  payment 
of  a  debt  in  good  faith  to  one  trustee 
is  not  a  discharge  of  the  right  of  two  tx 
more  joint  trustees.  Bowes  u.  Se^er, 
8  W.  dc  S.  222. 

"  Osborne  v.  Crosbem,  1  Sid.  238; 
Calder  o.  Rutherford,  3  B.  &  B.  302; 
Richards  v.  Heather,  1  B.  &  Aid.  29; 
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gation  rests  upon  the  executor  or  administrator  of  the  last  sur- 
vrvor."'  To  this,  however,  an  exception  must  be  stated  if  a 
contract  is  personal  in  its  character  and  requires  for  ite  per- 
formance the  action  of  all  the  obl^ors.  The  death  of  one  will 
discharge  all  from  liability.** 

Siurivorship  also  applies  to  joint  obligees.  If  one  of 
them  die,  the  entire  right  vests  in  the  survivors; '  and  if 
all  the  obligors  die,  the  i^t  vests  in  the  p^'sonal  repre- 
Bentatives  of  the  last  Burvivor.'  In  the  case  of  obl^ees  also 
a  contract  may  be  so  personal  in  its  characto:  as  to  in<eclude 
survivorship.  Thus  the  contract  of  a  theatric^  agent  to  em- 
ploy  three  persons  for  a  performance,  in  which  they  were  all 
to  take  part,  could  not  be  enforced  by  the  survivors,  if  one 
should  die.  Ilie  rule  of  survivorship  especially,  as  applied  to 
joint  obligtffs,  frequently  works  injustice.  Although  the  rule 
did  not  preclude  a  surviving  obligor,  or  the  estate  of  a  surviving 
obligor,  which  had  been  compelled  to  pay  the  whole  of  the  obli- 
gation, from  obtaining  contribution  or  indemnification  from  the 
estates  of  the  deceased  co-obhgors,*  the  creditor  might  be  de- 
inived  of  all  redress  if  all  obhgors  died  who  were  pecimiarily 
responsible.  In  the  United  States,  equity  relieves  this  hardship 
by  allowing  the  creditor  a  remedy  against  the  estate  of  the  de- 
ceased joint  obligor.*  To  this  doctrine  of  equity  is  due  the  state- 
Moore  t>.  Rogere,  1ft  HI.  347;  Sterens 
c.  Catlin,  IS2  lU.  56,  37  N.  E.  1023; 
Babcock  v.  FwweU,  245  lU.  14,  44,  fll 
N.  E.  683,  137  Am.  St.  Rep.  284;  Mo- 
Intoeh  v.  Zaring,  IGO  Ind.  301,  49 
N.  E.  164;  Foster  f.  Hooper,  2  Mbw. 
572;  Lee  t>.  Blodget,  214  Mass.  374; 
102  N.  E.  67;  YoiVa  v.  Peck,  14  Barb. 
644;  Chamberlain  v.  Dunlop,  126  N.  Y. 
45,  26  N.  E.  966,  22  Am.  St.  Rep.  807; 
Mclaughlin  v.  Head,  86  Oreg.  361, 
168  Pac.  614;  Hogan  v.  Sulliran,  79 
Vt.  36,  64  Atl.  234. 

-  Biilktey  V.  Wright,  2  Root,  10. 

**  Thus  a  death  of  one  member  of  the 
firm  discharges  a  contract  by  the  firm 
to  employ  a  servant.  See  gupro,  {  316; 
infra,  S  1911. 

■  JeU  0.  Douglas,  4  B.  <L  Aid.  374; 
Vandenhauvd  v.  Starrs,  3  Good.  203; 


Supreme  Lodge,  K.  &  L.  of  Hooor  v. 
Pwtingall,  167  111.  291,  47  N.  E.  203, 
59  Am.  St.  Rep.  296;  Babcock  o.  Far- 
wdl,  24S  lU.  14,  44,  91  N.  E.  683; 
Sempo-  t>.  Coates,  93  Minn.  70,  100 
N.  W.  662;  AmariUo  Nat.  Bank  «. 
Harrell  (Tex.  Civ.  App.),  ISQ  S.  W. 
858. 

» Rdb  0.  Yate,  Yelv.  177;  Audcnon 
V.  Martindale,  1  East,  497;  Vaik  b. 
Parker,  216  Mass.  405,  406,  103  N.  E. 
936;  Stowells  v.  Drake,  3  Zab.  (N.  J. 
Eq.)  310.  See  Baboock  v.  Farwell. 
245  lU.  14,  44,  91  N.  E.  683,  137  Am. 
St.  Rep.  284. 

•See  infra,  {345. 

'  See  the  following  notes,  llie  same 
reeult  is  sometimes  attained  by  st&tute. 
MoCIask^D.  Barr,  70  Fed.  408  (Ohio); 
White   V.    Connecticut    General   Ula 
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ment  often  made,  that  joint  obligations  are  treated  in  equity  as 
joint  and  several.  But  this  statement  is  inaccurate,  for  equity 
never  charged  the  estate  of  the  deceased  joint  obligor  unless 
either  because  of  fraud,  ignorance,  or  mistake,  the  parties 
faUed  to  create  a  joint  and  several  liability  when  such  was  their 
intention; '  or  where  the  deceased  joint  obligor  shared  in  the 
consideration  or  benefit  for  which  the  oblation  was  given.* 
Where  the  deceased  obligor  is  merely  a  surety,  his  death 
destroys  all  remedy  of  the  obl^ee  against  his  estate  in  equity 
as  well  as  at  law.'  And  even  where  the  deceased  joint  obl^;or 
shared  in  the  consideration  his  estate  cannot  be  held  until  it  is 
shown  that  the  creditor  has  no  effective  redress  against  the 
surviving  ob%or.^  In  England  imless  the  joint  obligation  is 
that  of  a  partnership  the  creditor  has  no  reUef  gainst  the  es- 
tate of  a  deceased  joint  obhgor  even  though  he  was  not  a  siu^ty, 
and  the  claim  cannot  be  collected  from  the  survivor.'  By 
modCTTi  statutes  it  is  sometimes  broadly  provided  that  all  con- 
tracts which  by  the  common  law  are  joint  shall  be  construed 
as  joint  and  sev^^.'" 

§  346.  C<Mitribution. 

Though  a  creditor  may  exact  full  payment  of  t^e  whole 


Ina.  Co.,  34  App.  D.  C.  460;  Hogan  p. 
Sullivan,  79  Vt.  36,  M  Atl.  234;  Brown- 
fidd  t>.  Holland,  63  Wash.  S6,  114  Pao. 
890.  But  Buch  a  statute  does  not  pre- 
vent the  aurviving  obligois  also  from 
being  jointly  liable  for  the  whole  debt. 
Lee  «.  Blodget,  214  Man.  874,  102 
N.  E.  67. 

•  PickersgiU  o.  Lohene,  16  WaU.  140, 
144,  21  L.  Ed.  119. 

■  Ibid.  See  also  Cos  v.  Maddux,  72 
Ind.  206;  Waters  t>.  Riley,  2  H.  A  G. 
305;  Bamee  ir.  Brown,  130  N.  Y.  372; 
Hengst'B  App.,  24  Fa.  413. 

'Towera  t.  Moor,  2  Vem.  98; 
Smpeon  p.  Vaughan,  2  Atk.  31;  Pick- 
er^pU  i>.  lAhena,  IS  Wall.  140, 21  L.  £d. 
119;  CHniBted  ■>.  CHmsted,  38  Coim.  309, 
Da™  V.  Van  Buren,  72  N.  Y.  687; 
Ritdtardaon  t>.  Draper,  87  N.  Y.  337; 
Dou^a»  P.  FeiriB,  138  N.  Y.  192,  207, 
33  N.  E.  1041,  34  Am.  St.  Rep.  43fi. 


» In  re  Burdick,  79  N.  Y.  Misa  167, 
140  N.  Y.  S.  582. 

•  Sumner  v.  Powetl,  2  Mer.  30;  Clarke 
p.  Bicken,  14  Sim.  639;  Wilmer  p. 
Cuirey,  2  De  G.  A  Sm.  347;  Jones  v. 
Beach,  2  De  G.  M.  ft  G.  886,  889; 
Othtx  P.  Iveson,  3  Drew.  177,  182; 
Beresford  p.  Browning,  L.  R,  20 
Eq.  S64,  669.  See  also  Richardson 
p.  Horton,  e  Beav.   186. 

<°Bank  of  Topeka  v.  Eaton,  95 
Fed.  355  (Mass.  decision  on  Kansas 
Statute);  Gummer  p.  Mairs,  140  CaL 
635,  74  Pao.  26  (if  aU  the  obligots  ro- 
ccire  Bome  benefit  from  the  ouiaideTa-' 
tion};  Powell  p.  Kettolle,  6  111.  491; 
HudelsoQ  p.  Annstrong,  70  Ind.  99; 
Rose  p.  Williams,  5  Kans.  483;  Mays 
V.  Cocknim,  67  Tex.  352;  BaiijstToeiii 
p.  State,  58  Tex.  92;  Donnerbetg  p. 
Oppenheimer,  16  Wash.  290,  46  Pac. 
254. 
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debt,  by  levy  of  execution  or  otherwise,  from  one  on^  of  tiiose 
severally  or  jointly,  or  jointly  and  sev««Jly,  liable  to  him,  and 
cannot  be  compelled  to  confine  hk  resort  to  each  to  that  amount 
which  as  between  one  another  each  debtor  ottght  to  pay,  an 
obl^or  who  is  compelled  by  the  creditor  to  pay  in  excess  of 
the  share,  proper  as  between  himself  and  his  co-debtors,  is 
entitled  to  contribution  or  indemnification  from  the  other 
obligors  according  to  hie  contract  or  relation  with  them.  The 
obligors  before  entering  into  the  obligation  may  have  made 
a  ^leeial  contract  with  one  another  as  to  the  sharee  in  which 
ihe  liability  should  ultimately  be  borne  by  them."  If  they 
made  no  such  contract  it  will  be  inferred  that  their  shares  are 
in  proportion  to  their  interest  in  the  matter.  Accordingly  if 
the  transaction  was  wholly  for  the  benefit  of  one  of  the  obligors 
and  the  others  were  sureties,  the  former  should  discharge  the 
whole  debt,  and  if  any  of  the  latter  have  been  forced  to  pay 
anything  upon  the  obligation  it  can  be  recovered  by  him  from 
the  principal  debtor.  As  between  obligors  who  are  equally 
interested  or  equally  without  mterest  the  duty  to  bear  the 
burden  is  equal,  and  contribution  will  be  enforced  in  favor 
of  one  who  has  paid  more  than  his  proportion  against  others 
who  have  paid  less."  But  in  the  case  of  a  partner  who  has 
paid  personally  a  partnership  liability,  contribution  will  not 
be  enforced  against  his  co-partners,  since  on  settlement  of  the 
whole  partnership  the  balance  might  be  against  the  partner 
who  has  made  the  payment."    If  a  debtor  jointly  liable  with 

"  See  for  instoacee  of  auch  oontracta,  "  Brown  v.  TapacoU,  6  M.  ft  W.  119; 

^Tilliame  v.  Riehl,   127  Cal.  365,  69  Sedgnick  v.  DanieU,  2  H.  ft  N.  319; 

P&c.  7S2,  78  Am.  St.  Rep.  60;  Crane  Pollard  c.  SUnton,  5  Ala.  431;  De- 

V.  Bayley,  126  Mich.  323,  SB  N.  W.  Jarnette  v.  McQueen,  31  Ala.  230,  68 

874;  Armitage  e.   Pulrer,  37  N.  Y.  Am.  Deo.  164;  Rom  o.  Comdl,  45  Cd. 

4M.  133;  Price  r.  Drew,  IS  FU.  Q70;  Cross- 

"  Mareack  t>.  Wdiber,  6  H.  ft  N.  Ivy  v.  Ta^or,  83  Ind.  337;  I^wrenoe 

I;  Lowe  v.  Dixon,  16  Q.  B.  D.  455;  r.  Clark,  9  Dtuia,  257, 35  Am.  Dec.  133; 

Comstock  V.  Potter,  191  Mich.  629,  Phillips  u.  Blatchford,  137  Mass.  510; 

158  N.  W.  102;  Allen  v.  Gamer,  45  Glynn  c.  Phetteplaoe,  26  Mich.  383; 

Utah,  39,  143  Pao.  228;  In  re  Koch's  Gockrell  e.  Thompwn,  85  Mo.  510; . 

Estate,  I4S  Wis.  548,  134  N.  W.  663.  Younglove  p.  Liebhot^t,  13  Neb.  557, 

See  also  cases  cited  in  this  section,  14  N.  W.  526;  Harris  e.  Harris,  39 

pofnm,  and  infra,  {{  1277  et  teq.    Aa  N.  H.  45;  Booth  t>.  Fumera'  fto.  Bank, 

to  right    of    subrogation    see    iJ[fra,  74  N.  Y.  228;  Fulton's  Appeal,  96 

1271.  Pa.  at.  323;  Merriwether  v.  Hard^un, 
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others  dies,  his  estate  remaias  liable  to  contribute  what  is 
equitably  due  to  his  co-debtors  who  discharge  the  obligation, 
in  view  of  the  or^pnal  agreement  of  the  debtors  with  one  an- 
other, or  of  their  respective  interests." 

It  has  been  frequently  laid  down  iha,t  no  ri^t  to  contri- 
bution in  favor  of  a  joint  debtor  exists  imtil  actual  payment 
by  him  of  more  than  the  share  of  the  whole  debt  which,  as 
between  himself  and  those  from  whom  he  seeks  contribution, 
he  ought  to  pay;  '^  but  where  judgment  has  heea.  rraidered 
against  a  co-debtor  for  more  than  his  share  it  seems  that  he 
may  by  an  equitable  proceeding  in  which  the  creditor  is  made 
a  party  have  the  other  co-debtors  compelled  to  pay  their 
proper  shares  of  the  judgment." 

The  r^t  of  two  or  more  joint  debtors  to  recover  for  an 
excessive  amoimt  paid  by  them  is  a  joint  right  which  they  can 
enforce  i^aJnst  a  co-debtor  in  an  action  in  which  those  who 
paid  are  all  joined  as  plaintiffs,  provided  payment  was  made 
by  them  joint^; "  but  for  payments  made  severally  by  joint 
debtors,  they  must  sue  severally  for  contribution."  The 
obligation  of  each  joint  debtor  who  has  not  paid  his  share  to 
contribute  to  those  who  have  paid  more  than  their  share  is  a 
several  obligation;  '*  but  resort  may  be  had  to  a  court  of  equity 
where  the  parties  are  numerous  or  the  facts  are  complicated, 
and  all  persons  from  whom  or  to  whom  contribution  is  due 

61  Tex.  436;  Kendrick  v.  Tsrbdl,  27  H8  Minn.  350.  136  N.  ,W.  1041,  and 

Vt.    512;   Tmnlinson   v.    Nelaon,    49  see  i7\fra,  H  1277  et  teq. 

WiB.  679,  6  N.  W.  366.  "  Wolmerehaiwen  v.  Gullick,  [1893J 

"  Prior  B.  Hembrow,  8  M.  &  W.  873;  2  Ch.  514.    See  infm,  i  1275. 

Ashby  e.  Aahby,  7  B.  4  C.  444,  449,  "  DusBoI  v.  Bruguiere,  60  Qd.  456; 

451 ;  Batard  v.  Hawee,  2  E.  4  B.  287,  Cl^p  v.  Rice,  15  Gray,  567,  77  Am. 

298.              1  Dec.  387;  Weeks  v.  Panans,  176  Mass. 

"  Sx  parte  Snowdon,  17  Ch.  D.  44;  570,  58  N.  E.  157;  Fletcher  v.  Jackson, 

Gardner  r.  Brooke,  11897]  2  Ir.  Rep.  6;  23  Vt.  681,  56  Am.  Dec.  98. 

Waabington  p.  Norwood,  128  AJa,  383,  "  Kelby  ».  Steel,  5  Esp.  194;  Graham 

30  So.  405;  Comett  v.  Holcomb,  23  c.  Robertson,  2  T.  R.  282;  Birkley  t>. 

Ky.  Iaw  Rep.  34,  62  So.  477;  Baokua  FreegraTe,  1  East,  220,  226;  Lombwd 

p.  Coyne,  46  Mich.  584,  8  N.  W.  664;  v.  Cobb,  14  Ma.  222;  Eletcher  v.  OroTer, 

Yore  t.  Yore,  240  Mo.  461,  144  S.  W.  II  N.  H.  368,  35  Am.  Dec.  497;  Prte- 

847;Gourdin  b.  Trenholm,  26  S.  C.  362.  oott  p.  NeweU,  39  Vt.  82. 

But  t^ving  negotiable  paper  by  one  "  Cowell  v.  Edwards,  2  B,  4  P.  268; 

dciitOT  if  accepted  by  the  oreditor  as  Powell  v.  Matthis,  4  Ired.  L.  83,  40 

abeolute  payment  ^vea  a  right  to  con-  Am.  Dec.  427;  Fletcher  v.  Jadmcm,  23 

tribution.     Bayne  v.  Greiner's  Est.,  Vt.  681,  56  Am.  Dec.  98. 
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may  be  joined  as  defeodants.*"  A  joint  debtor  who  has  paid 
more  l^ian  his  share  is  not  generally  held  entitled  at  law  to 
enlarge  the  liability  of  some  of  the  remaming  joint  debtors 
because  others  are  imolvent;  *'  but  in  equity  the  insolvent 
debtors  may  be  disr^arded  in  making  the  calculation."  So 
parties  boun^  to  contribute  who  are  not  within  the  jurisdic- 
tion will  not  be  r^arded  by  a  court  of  equity  in  the  calcu- 
lation; "  and  in  some  jurisdictions  the  equitable  rule  has  been 
appUed  at  law.**  Tlie  subject  of  contribution  between  co- 
sureties is  further  considered  in  a  later  chapter.*'  It  may  be 
added  finally  to  avoid  misapprehension,  that  no  right  of  con- 
,  Iribution  exists  between  joint  tort  feasors  who  are  in  port 
delicto.^ 


§  846.  Effect  of  a  new  promise  or  part  payment  by  a  joint  or 
joint  and  several  debtor  on  the  statute  of  limitatioi^. 

Lord  Mansfield  held  in  an  early  case  that  a  "payment  by 
one  joint  debtor  is  payment  for  aU,  the  one  acting,  viriually, 
as  agent  for  the  rest;  and,  in  the  same  manner,  an  admission 
by  one  is  an  admission  by  all;  and  the  law  raises  the  promise 
to  pay  when  the  debt  is  admitted  to  be  due. " " 


■New  EDgjand  Tnwt  Co.  v.  New 
Yigk  Bdtiiig  Co.,  166  Maaa.  42,  43  N. 
E.  &28;  Cuyler  v.  Ensworth,  6  Paige,  32. 

"  Browne  v,  Lee,  6  B.  &  C.  689; 
Cowtdl  0.  Edwwd),  2  B.  ft  P.  268; 
Batard  ■>.  Hawee,  2  E.  ft  B.  287;  Moore 
e.  BniDsr,  31  ni.  App.  400;  ChaSee 
V.  Jones,  19  Pick.  260,  265;  Powdl  v. 
Matthis,  4  Ired.  L.  83,  40  Am.  Dec. 
427;  Groes  «.  Davia,  87  Tean.  226,  230, 
II  S.  W.  92. 

"  CoweU  p.  Edwarda,  2  B.  ft  P.  268; 
Hitchman  v.  Stewart,  3  Drew,  271; 
RamskiU  t>.  Edwards,  31  Ch.  D.  100; 
BurroughB  v.  Lott,  19  Cal.  125;  Secu- 
rity Ids.  Co.  r.  St.  Paul  fto.  Ins.  Co.,  SO 
Conn.  233;  Young  n.  Lyons,  S  Gill, 
162, 166;  Gross  v.  Davis,  87  Tenn.  226, 
11  S.  W.  92,  10  Am.  St.  Rep.  636; 
Twiehell  v.  Askew  (Tex.  Civ.  App.),  141 
B.  W.  1072;  PrcstoQ  v.  Preeton,  4 
Gratt.  88,  47  Am.  Dec.  717;  Cm 


V.  May,  91  Ala:  233,  8  So.  790.  See 
also  Young  u.  Clark,  2  Ala.  264. 

»  Security  Ids.  Co.  ii.  St.  Paul  ftc, 
Ins.  Co.,  so  Conn.  233;  Whitman  n. 
Porter,  107  Mass.  522;  Boardmaa  v. 
Puge,  11  N.  H.  431;  MoKenna  v. 
George,  2  Rich.  Eq.  15. 

"  Michael  p.  AUbright,  126  Ind.  172, 
25  N.  E.  902;  Boardman  o.  Paige,  II 
N^H.  431;  Mills  v.  Hyde,  19  Vt.  5S, 
46  Am.  Dec.  177;  Liddell  v.  WisneU, 
59  Vt.  365,  8  Atl.  680.  In  England 
sinoe  the  Judicature  Act,  36  ft  37  Vict., 
«.  66,  B.  25,  the  equity  rule  prevails  in 
all  caaoB.  Lowe  v.  Dixon,  IQ  Q.  B.  D. 
465.  And  in  States  in  this  oountry 
where  procedure  at  law  and  that  in 
equity  are  assimilated,  the  same  result 
may  be  eicpected. 

^S^  infra,  H  ITH  et  aeq. 

"See  ir^,  {{  1026,  1631. 

I'Whitoonib   v.    Whiting,    2   Doug. 
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There  is  nothing  in  the  inherent  nature  of  joint  indebted- 
ness which  should  warrant  the  conclusion  that  one  joint  debtor 
may  by  a  new  promise  bind  his  coobligors.  The  question 
should,  on  principle,  depend  upon  the  authority  in  fact  of 
the  promisor  to  act  as  agent  for  his  co-obligors.  In  deciding 
such  a  question  of  fact  it  may  be  a  hi^y  material  circum- 
stance that  the  joint  obligors  are  partoers,  and  other  circum- 
stances from  which  an  inference  of  actual  or  apparent  authority 
may  be  drawn  will  be  similar^  imj)ortant.  If,  however,  Lord 
Mansfield's  ruling  is  adopted  to  its  full  extent,  all  these 
questions  become  immaterial.  In  every  case  the  payment  or 
new  promise  of  one  joint,  or  joint  and  several  obligtnr  will  have 
the  same  effect  as  if  jointly  made  by  all.  This  was  the  law  in 
England  **  until  changed  by  statute,**  by  virtue  of  wluch  the 
right  of  one  joint  debtor  to  bind  another  by  a  new  promise  or 
part  payment  is  dependent  upon  authority  in  fact.*" 

In  America  the  tendency  has  been  strongly  away  from  the 
early  law  ]aid  down  by  Lend  Mansfield.  In  a  very  few  juris- 
dictions the  old  rule  may  perhaps  prevail.*'  Generally,  how- 
ever, after  a  debt  is  already  completely  barred  by  the  statute, 


6S2.  lliiB  niling  of  Lord  Mansfidd 
was  oontmry  bi  th&t  in  &n  early  caae. 
BbDd  V.  Baadtig,  2  Vent.  161. 

"Wood  V.  Braddiok,  1  T&unt.  104 
(an  aelmowledgmeat  by  one  partner 
after  diBaolution);  Burleigh  v.  Stott, 
8  B.  &  C.  36;  Peaae  v.  Hint,  10  B.  ft 
C.  122;  Dowling  r.  Ford,  II  M.  ft  W. 
32&;  Fordham  p.  WalUs,  10  Hare,  217. 

"The  Statute  of  F^uda  Amend- 
ment Act  (1828),  fi  I,  provided  that 
no  writtot  admowledgment  or  jtromise 
t^  (me  joint  debtor  should  bind  the 
othoB,  and  t^e  Mercantile  Law 
Amendment  Act  (1866),  i  14  provided 
that  no  payment  of  principal  or  in- 
terest by  one  conjebtor  should  bind 
onothtf. 

"Wataon  t>.  Woodman,  L.  R.  20 
Eq.  721;  Inn  Tucker,  [1804]  3  Ch.  42». 

"  Bound  V.  lAthrop,  4  Conn.  336, 
10  Am.  Dec.  147  (i:^.  lat«r  Connecticut 
dedcdone  dted  in  aubaequent  notes); 


Austin  V.  Bcatwick,  9  Conn.  496,  25 
Am.  Dec.  42;  Caaebolt  v.  Ackerman, 
46  N.  J.  L.  169;  Turner  v.  Boaa,  1  R.  I. 
88.  In  the  three  deciaions  last  cited 
the  debt  was  not  barred  at  the  time 
of  the  new  promise,  but  the  court  does 
not  seem  to  rely  on  this  distinction. 
(Pf.  with  the  last  decision  Woonsocket 
Inst.  v.  BoUou,  16  R,  I.  351,  16  Atl. 
144.)  'Lord  Mansfield's  rule  formerly 
prevailed  in  Maine  and  Massachusetts, 
North  Carolina  and  Vermont,  White 
V.  Hale,  3  Hck.  291,  15  Am.  Dec.  209; 
Colbum  t>.  Averill,  30  Me.  310;  Well- 
man  D.  Southard,  30  Me.  425;  Cady 
V.  Shepherd,  U  Pick.  400,  22  Am.  Dec. 
379;  Vinal  v.  Buirill,  16  Pick.  401;  lb- 
ley  o.  Jewett,  2  Mete.  168;  Mclntire 
t>.  Oliver,  2  Hawks,  200,  11  Am.  Dec. 
760;  Wheelock  p.  Doolittle,  18  Vt. 
440,  46  Am.  Deo.  163;  Noyes  v.  Cush- 
man,  25  Vt.  390,  but  in  these  States 
has  been  changed  by  statute. 
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one  joint,  or  joint  and  several  debtor  without  authority  from 
his  co-debtors  cannot  revive  the  obligation.  Thus  after  dissolu- 
tion of  a  partnership,  one  partner  cannot  bind  others  by  new 
promise  or  part  payment.**  And  there  seems  no  reason,  on 
ininciple  or  authority,  to  give  any  greater  force  to  the  acta 
of  a  joint  debtor,  who  is  not  a  partner,  in  the  absence  of  evi- 
dence showing  actual  authority.*'  There  seems,  on  principle, 
little  reason  to  distinguish  a  case  where  the  new  promise  or 
part  payment  is  made  bef(»<e  the  statute  has  run.  During 
the  continuance  of  a  partnership  there  can  be  no  doubt  of  ths) 
implied  authority  of  one  partner  thus  to  prolong  the  statutoiy 
period;  **  but  there  seems  no  reason  to  infer  such  authority  in 
the  case  of  a  joint  debtor  who  is  not  in  partnership  with  his 
co-debtors,"  or  in  case  oi  a  partner  after  dissolution.  It  is 
true  that  a  joint  debtor,  even  in  thrae  cases,  may  properly 
make  full  payment  or  promise  of  it,  and  if  he  pays  exact 
contribution  from  his  co-debtor  because  the  debtor  who  paid 
was  bound  to  pay  the  joint  obligation.   But  it  is  the  inference 


"BeUi-.  Monrtoon,  1  Pet.  3M,37a-4, 
7  L.  Ed.  174;  Wilson  b.  Torbert,  3 
Btew.  296,  21  Am.  Deo.  632;  Elgpy  f. 
Comer,  76  Ala.  fiOI;  Butt  v.  Williuna, 
20  Ark.  171 ;  Biaeell  t>.  Adama,  35  Conn. 
290,  302;  Conkey  v.  Barbour,  22  Ind. 
196;  Merritt  o.  Folljra,  16  B.  Mon.  36S, 
357;  Walsh  t>.  Cane,  4  Ia.  Ann.  633; 
EUicott  V.  Nichols,  7  Qill,  S5,  4S 
Am.  Dec.  646;  Newman  v.  McComas, 
43  Md.  70;  WihD^  v.  Gaither,  68  Md. 
342, 345, 12  AU.  253;  Whitney  o.  Reese, 
11  Minn.  138;  VanKuereDH.  Paxmdee, 
2  N.  Y.  523,  51  Am.  Dec  322  (over- 
ruling Smith  V.  Ludlow,  6  Johns.  267); 
Bloodgood  v.  firuen,  8  N.  Y.  362;  Rep- 
pert  f.  Colvin,  48  Pa.  248  (unless  the 
promisor  is  liquidating  partnm  of  a 
solvent  finn);  Fisher  o.  Tuoker,  1  Mo- 
Cord  Oi.  16d;  Steele  v.  Jennin^  1  Mo- 
MuU.  297;  Belot's  Ex.  v.  Wayne,  7 
Yerg.  534;  Cocke  o.  HofFman,  6  Lea, 
105,  111,  40  Am.  Rep.  23,  and  aaaea 
it^ra,  n.  36,  holding  that  even  before 
the  statute  has  compdetely  run,  one 
debtor  has  no  power  to  lund  others. 


»  Lowther  d.  Chappell,  8  Ala.  353, 
42  Am.  Deo.  643;  Myatta  k.  Bell,  41 
Ala.  222;  State  Loan  Ae.  Co.  ■>.  Cocb- 
ran,  130  Cal.  245,  265,  82  Pao.  466; 
Rogers  v.  Burr,  105  Qa.  432,  447,  31 
S.  E.  438,  70  Am.  St.  Rep.  SO;  KaOen- 
bach  V.  DickioBon,  100  lU.  427,  39 
Am.  Rep.  47;  Dickeraon  v.  Turner,  12 
Ind.  223,  230;  Bottles  o.  Miller,  112 
Ind.  684,  14  N.  E.  728;  Hayman  s. 
lAmbden,  97  Md.  33,  64  AtL  962; 
Briscoe  r.  Anketell,  28  Mis.  361,  61 
Am.  Deo.  S53;  Mayberry  n.  Willou^l^, 

5  Neb.  368,  25  Am.  R^.  491;  Omaha 
Sav.  Bank  v.  Simeial,  61  Neb.  741,  86 
N.  W.  470;  Exeter  Bank  v.  Sullivan, 

6  N.  H.  124;  Bush  b.  Stowell,  71  Pa. 
208,  10  Am.  Rep.  694;  Muse  «.  Don^ 
eon,  2  Humph.  166,  36  Am.  Dee. 
309. 

"  Tate  V.  CTements,  16  Fla.  339,  364, 
26  Am.  Rep.  700;  Mann  b.  Locke,  II 
N.  H.  246,  250;  Tappan  n.  Kimball,  30 
N.  H.  136,  141. 

•'  Hayman  b.  I^mbd^,  07  Md.  33, 
54  AtL  962. 
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of  a  new  promise  by  the  oth»  debtor  which  is  here  in  question; 
and  while  a  new  promise  on  the  part  of  the  one  who  pays  may 
I«t>p»ly  be  infrared  from  a  part  payment,  or  may  be  made 
expressly  by  one  joint  debtor,  no  reason  can  be  found  why 
this  promiBe  should  bind  any  one  but  the  debtor  who  makes 
it.  This  view  prevails  m  many  States,**  but  other  States  hold 
the  new  promise  or  payment  effectual  to  prolong  the  debt 
against  all,*^  thou^  if  the  debt  were  barred  when  the  new 


"  Mymtte  t>.  BeU,  41  Ala.  222;  Cuiry 
p.  White,  SI  Cal.  630;  Terry  v.  PlaU, 
1  PennewiU,  185,  40  Atl.  243;  Tote  ». 
Clements,  16  PU.  339,  26  Am.  Rep. 
709;  Rogttn  ■>.  Burr,  105  Ga.  432,  447, 
31  S.  E.  438,  70  Am.  St.  Rep.  60;  Me- 
Lia  V.  Harvey,  8  Ga,  App.  360,  69 
S.  E.  123;  Boynton  o.  SpaSrad,  162 
m.  113,  44  N.  K  379,  S3  Am.  St.  Rep. 
274;  McDonald  ir.  Weidmer,  103  Dl. 
App.  390;  Yuidn  t>.  Lefavour,  2  Blaokf. 
371;  Bottles  v.  MiUer,  112  lod.  684,  14 
N.  K  728;  Modngo  f.  Roo^  ISO  Inil. 
ttSS,  60  N.  E.  867,  41  L.  R.  A.  612, 
66  Am.  St.  Rep.  387;  Theia  v.  Wood, 
238  Mo.  642, 142  S.  W.  431  (a  decision 
under  the  law  of  KansBB);  Terrell  a. 
Rowland,  86  £7.  67,  81,  4  S.  W.  826; 
Gates  p.-  Ilak,  45  Mich.  522,  8  N.  W. 
658;  WUIoiighby  v.  Irish,  36  Mimi.  63, 
27  N.  W.  379,  59  Am.  Rep.  297;  Pfen- 
ninger  e.  Kokesch,  68  Mum.  81,  70 
N.  W.  867;  Monidah  Tnut  o.  Kemper, 
44  Mont.  1,  118  Pac.  811;  Mayberry 
p.  VTiUoughby,  6  Neb.  368, 26  Am.  Hep. 
491;  Tf^pan  v.  KimbaU,  30  N.  H.  136, 
141;  Shoemakei'  p.  Benedict,  11  N.  Y. 
176,  &2  Am.  Dec.  96;  Hoover  ■>.  Hub- 
bard, 202  N.  Y.  289,  96  N.  E.  702; 
Cohen  v.  Diamond,  132  N.  Y.  S.  356, 
74  Misc.  444;  Hauoe  b.  Hiur,  2S  Ohio 
St.  349;  Kerper  c.  Wood,  48  Ohio  St. 
613,  29  N.  E.  601,  15  L.  R.  A.  666; 
Wilson  e.  Waugh,  101  Pa.  233  (unleea 
the  promisor  is  a  liquidating  partner); 
Meggett  p.  Finney,  4  Strobh.  L.  220; 
Fortune  ■>.  Hayes,  6  Rich.  Eq.  112; 
Goudy  tr.  Gillam,  6  Rich.  I^w,  28; 
Muse  p.  Dondaon,  2  Humph.  166,  36 


Am.  Deo.  309;  Haddock  v.  Crocfaeron, 
32  Tex.  276,  5  Am.  Rep.  244;  Carlton 
V.  Ludlow  Woolen  Mills,  27  Vt.  496 
(statutory);  Stubblefield  d.  McAuIifi, 
20  Wash.  442,  65  Pac.  637  (qf.  Gehres 
tr.  Orlowski,  36  Wash.  166, 78  Fao.  792) ; 
Coniad  P.  Buck,  21  W.  Va.  396,  407; 
Cowhiok  V.  Shingle,  S  Wyo.  87, 37  Pao. 
689,  26  L.  R.  A.  608,  63  Am.  %.  R^. 
17.  See  also  State  Loan  Co.  r.  Cotdu'ao, 
130  Cal.  24S,  266,  62  Pao.  466,  and  aa 
to  the  application  of  State  law  by  the 
Federal  Courts,  Cronkhite  v.  Horin, 
15  Fed.  888;  Bergman  p.  Bly,  66  Fed. 
40,  27  U.  S.  App.  650, 13  C.  C.  A.  319. 
"BuiT  p.  miliams,  20  Ark.  171; 
Biasdl  p.  Adams,  36  Conn.  299;  Beaida- 
ley  V.  HaU,  36  Conn.  270,  4  Am.  Rep. 
74;  White  p.  Connecticut  Insurauoe 
Co.,  34  App.  D.  C,  460;  Brewster  p. 
Hardeman,  Dudley  (Ga.),  138;  Cox 
p.  Bailey,  9  Ga.  467,  64  Am.  Dec.  3S8; 
but  see  First  Nat.  Bank  v.  Ells,  68 
Ga.  192;  Rogers  p.  Butt,  106  Ga.  432, 
447;  McLin  u.  Harvey,  8  Ga.  App.  360, 
69  S.  E.  123;  Van  Staden  0.  lOine,  64 
Iowa,  180,  20  N.  W.  3;  Wilmer  v.  Gai- 
ther,  68  Md.  342,  345,  12  Atl.  8,  263; 
Haymsn  p.  Lambden,  97  Md.  33,  64 
AU.  962;  Oititon  County  v.  Smith,  238 
Mo.  118,  141  S.  W.  1091,  37  L.  R.  A. 
(N.  S.)  272;  Merritt  v.  Day,  38  N.  J.  L. 
32,  20  Am.  Rep.  362;  Casebolt  p. 
Ackerman,  46  N.  J.  L.  169;  Wood  v. 
BarbOT,  90  N.  C.  76;  Turner  p.  Rosa,  1 
R.  I.  88;  Fiaber  «.  Tucker,  1  McCord 
Ch.  160;  Veale  v.  Hassan,  3  McCord  L. 
278;  Woonsocket  Inat.  v.  Ballou,  18 
R.  I.  361,  16  Atl.  144,  1  L.  R.  A.  556: 
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promise  was  made,  one  debt<»  would  have  no  power  to  re- 
vive it. 

In  every  jmisdiction  if  one  co-debtor  has  actual  authority 
to  pay  or  promise  <m  behalf  of  all,  all  will  be  bound.  Therefore 
payment  by  one  jomt  debtor  at  the  request  or  by  direction  of 
another  revives  the  statute  as  to  the  latter; "  and  not  only 
actual  authority  trom  his  co-debtors  at  the  time  the  new 
promise  is  made  by  one  will  bind  all,  but  a  semblance  of 
authority  for  which  the  co-debtors  are  reqxinsible  is  certainly 
sufficient  if  the  new  promise  is  made  before  the  debt  is  barred. 
Therefore  a  partial  payment  made  upon  a  partnership  debt 
after  the  dissolution  of  the  firm  will  suspend  the  operation  of 
the  statute  as  to  other  partners  in  favor  of  the  creditor  receiv- 
ing such  payment  if  he  has  had  dealings  with  the  partnership 
during  its  continuance  and  has  had  no  notice  of  its  dissolu- 
tion." If,  however,  the  new  promise  is  not  made  imtil  after 
the  debt  is  barred,  no  forbearance  injurious  to  the  creditor 
can  have  been  caused  by  relying  on  the  supposed  revival  ci 
the  debt,  and  no  element  of  estoppel  can  prevent  those  who 
made  no  promise  from  showing  that  no  authority  in  fact  existed, 
as  by  proving  a  dissolution  of  a  partnership,  even  without 
proper  notice  to  creditors.  Ratification  of  a  payment  or  new 
promise  made  by  a  co-debtor  is  as  effectual  as  authority 
ori^nally  given  to  bind  the  party  ratifying;  *>  but  mere  con- 
temporary knowledge  of  payments  being  made  by  a  co-debtor 
is  not  of  itself  sufficient.^^     Nor  will  a  subsequent  verbal 

Whedook  o.  DooUtUe,  18  Vt.  440,  46  N.  H.  136;  QraTee  v.  Merry,  6  Cow. 
Am.  Deo.  163;  Mix  c.  Shattuck,  fiO  701,  16  Am.  Dec.  471;  Clement  t. 
Vt.  ^1,  28  Amer.  Bfip.  511;  In  n  Clement,  69  Wis.  S09,  36  N.  W.  17, 
Smith's  Ent&te,  43  Oregon,  S96,  76  2  Am.  St  R«p.  760.  But  see  Green  v. 
Fw.  133.  See  alao  Emmona  c.  Oro-  Baird,  53  HI.  App.  211;  Tate  r.  Clem- 
ton,  18  B.  Mon.  643.  ente,  16  Fla.  339,  26  Am.  Rep.  70ft. 

■•Pitt  V.  Hunt,  6  Lone.  146;  Cole-  «GranTiUe  v.  Young,  85  El.  App. 

nun  0.  Ward,  85  Wis.  328,  55  N.  W.  167;  McDonald  v.  Weidmer,  103  HI. 

696.  App.  390;  Pfenninger  c  Kokeecb,  68 

••Austin  ».  Bostwick,  9  Conn.  496,  Minn.  81,  70  N.  W.  867;  Whipple  p. 

25  Am.  Dec  42;  Beardsley  c.  Hall,  Stevens,  22  N.  H.  219;  Tiiat  Nat.  Bank 

36  Conn.  270,  4  Am.  Rep.  74;  Sage  n.  of  Utica  v.  Ballou,  49  N.  Y.  155. 

Ensign,  2  Allen,  245;  Buxton  v.  £d-  "Pfenninger  v.  Kokeech,  68  Minn, 

wards,  134  Mass.  567;  Robertson  Luro-  81,  70  N.  W.  867;  MeMuUen  d.  Raf- 

ber  Co.  o.  Anderson,  96  Minn.  627,  106  ferty,   89    N.    Y.    456;   Littlefield  v. 

N.  W.  972;  T^ppan  o.  KimbaU,  30  Littlefield,  91  N.  Y.  203,  43  Am.  Rep. 
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promise  to  pay  tiie  balance  amount  to  a  ratification  of  a  prior 
payment  by  a  co-debtor,  or  bind  the  promisor  in  a  jurisdiction 
where  new  promises  must  be  in  writing  in  order  to  be  bindii^.*' 
In  a  number  of  jurisdictions  the  whole  matter  is  settled  by 
sta^tes,  which,  in  effect,  generally  provide  that  an  admission 
or  a  new  promise  is  ineffectual  against  any  one  but  the  party 
making  it,  in  the  absence  of  actual  authority.  Some  States, 
however,  follow  l^e  first  English  statute  on  the  subject;  ** 
and  do  not  limit  the  effect  ci  a  part  payment  but  only  deprive 
a  co-debtor  of  the  power  without  actual  authraity  to  make  a 
promise  which  will  bind  others.'^ 

663;  PtfkiiiB  p.  Jeonin^  27  Wash.  145,  *•  See  tupra,  a.  29. 

67  Pac.   590.     But  lee  Granville  v.  **  Vernon  County  v.  Stmrart,  64  Mo. 

Young,  86  HI.  App.  167;  McDonald  «.  408,  410,  27  Am.  Rep.  2G0;  CImton 

Wcddmer,  1(&  lU.  App.  390.  County  ■>.  Smith,  238  Mo.  118,  141 

u  pfominger  t>.  Koknofa,  68  Wma.  S.   W.    1091,  87  L.  B.  A.   (N.  &) 

81, 70  N.  W.  867.  172. 
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§  347.  Nature  of  contracts  for  the  benefit  of  a  third  person. 

A  contract  in  which  the  promisor  engages  to  the  promisee  to 
render  some  performance  to  a  third  person  is  gena^y  called 
a  contract  for  the  benefit  of  a  third  person  with  little  regard 
to  whether  the  pmpoee  of  the  promisee  in  entering  into  the 
contract  was  his  own  benefit  or  the  ben^t  of  the  person  to 
whom  performance  was  to  be  rendered.  The  inherent  diificulty 
of  correctly  determining  the  legal  ri^ts  under  such  contracts 
is  shown  both  by  the  varying  attempts  at  theoretical  analysis 
and  the  contradictory  results  reached  by  the  decisions.  The 
intrinsic  difficulty  of  the  problem  is  also  shown  by  the  fact 
that  in  the  Roman  Law  and  the  Modem  Civil  Law,  as  well  as 
in  English  and  American  Law,  the  questions  involved  have 
been  a  source  of  trouble  and  confusion.'  Any  attempt  to  clear 
up  the  confusion  must  be  based  in  the  first  place  on  an  under- 
standing and  differentiation  of  several  varying  tj^pes  of  cases 
in  which  third  persons  may  be  interested  in  agreements  made 
between  contracting  parties. 

§  348.  Property  rights  dUtinguished  from  contract  ri^ts. 

Rights  of  property  may  arise  simultaneously  with  the  mak- 
ing of  a  contract,  and  may  be  enforced  by  the  owner  though 

'  Fbr  BMne  examination  of  the  Civil  Law  on  the  subjeet,  see  16  Harr.  L.  Rev. 
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he  was  not  a  party  to  the  contract.  His  right  of  action  is  not 
based  on  the  law  of  contracts,  but  on  Ihe  law  of  property.  Such 
a  right  may  be  legal  or  equitable.  When  a  seller  ships  goods 
in  fulfilment  of  an  order,  for  instance,  the  legal  title  to  the  goods 
ordinarily  passes  to  the  consignee  at  the  time  of  shipment, 
which  is  the  time  when  the  carrier  contracts  with  the  consignor 
to  deliver  the  goods  to  the  consignee.  If  the  carrier  loses  or 
misdelivers  the  goods  the  consignee  can  sue  the  carrier  or  indeed 
anyone  dse  who  may  have  dealt  with  the  goods  wrongfully,  not 
by  virtue  of  the  contract  which  the  carrier  has  made,  but  be- 
cause of  his  r^t  of  property  which  arose  when  that  contract 
was  made.  If,  indeed,  the  liability  d  Ihe  carrier  depends 
wholly  on  a  pronuse  in  the  bill  of  lading,  then  the  question 
must  arise,  who  can  sue  on  contract  contained  in  the  bill  of 
lading.*  The  case  of  the  carrier  if  typical?  Whenever  property 
other  than  money  or  negotiable  paper  payable  to  bearer  is  de- 
livered, in  accordance  with  a  contract  of  sale,  to  a  third  per- 
son for  the  purchaser,  the  title  will  ordinarily  pass  to  the  pur- 
chase at  that  time,  and  he  will  acquire  a  right  of  action  though 
not  a  party  to  the  contract  made  between  the  seller  and 
bailee.*  The  right  of  property  transferred  in  many  cases, 
however,  is  equitable.  Whenever  property  is  delivered  to  one 
person  xmder  such  circumstancee  that  the  legal  title  passes 
to  him,  but  he  undertakes  to  deUver  that  specific  property  or 
its  proceeds  to  a  third  person  or  use  the  property  for  his  benefit, 
the  relation  of  trustee  and  cestui  que  trust  arises.*  When  money 
or  negotiable  paper  payable  to  bearer  or  indorsed  in  blank  is 
delivered  to  another  the  l^al  title  will  generally  if  not  nec- 
essarily pass,  and  the  right  of  the  person  for  whose  benefit  the 
delivery  is  made  will  be  equitable,  though  in  the  case  of  money 
the  appropriate  remedy  of  the  cestui  que  trust  is  ordinarily 
money  had  and  received.*    The  fact  that  the  remedy  in  such 

'  See  Elliott  on  Rtulroads,  f  1692;  scieatioualy  retain  from  another,  the 

Williston  on  Sales,  i  426.  laitex  may  recover  it  in  thia  form  of 

■  See  ThomaB  v.   Atkinson,   94   S.  action,  subject  to  the  reetriotion  that 

Car.  125,  77  8.  £.  722.                 '  the  mode  of  trial  and  the  reUef  which 

*ForbeB  v.  Thorpe,  209  Mass.  570,  can  be  given  in  a  t^^  action  ar« 

95  N.  E.  955.  adapted  to  the  ndgeooies  of  the  partio. 

'  "Whenever  one  pereon  has  in  pos-  ular  case,  and  that  the  transaction  is 

eeeeioc  money  which  he  cannot  con-  capable  of  adjiutmeut  by  that  imica. 
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cases  is  in  assumpsit  has  often  blinded  courts  to  the  fact  that 
the  right  of  action  is  not  based  on  principles  of  contract.'  Such 
rights  of  property  are  not  generally  hard  to  distinguish  from 
contract  rights,  thoi^  in  many  cases  courts  have  confused  the 
two.  The  inquiry  whether  a  specific  fund  or  res  is  to  be  trans- 
ferred to  the  ben^ciary  furnishes  a  ready  test.^  In  the  early 
English  law  prior  to  the  introduction  of  assumpsit  a  beneficiary 
was  allowed  to  enforce  a  claim  through  the  actions  of  debt  and 
account  as  if  he  had  a  property  right  imder  circumstances 
where  according  to  modem  law  he  would  have  neither  legal  nor 
equitable  title,  and  it  has  been  ingeniously  ai^ed  that  as  in- 
debitatus assumpsit  was  allowed  after  its  introduction  wherever 
a  debt  existed,  the  beneficiary  should  still  be  permitted  to  re- 
covCT  in  such  cases.'  But  the  modem  division  between  con- 
tract and  property  is  not  based  merely  on  rules  of  procedure  in 
assumpdt  and  other  actions;  but  because  as  matter  of  sub- 
stantive law  that  division  is  accurate.  The  equitable  rules 
defining  a  trust  have  superseded  the  old  distinctions  in  debt 


TiUe  Building  Aaaoc.,  44  N.  J.  Eq.  116; 
IMaware  ft  Hudaon  Canot  Co,  v. 
Westeheeter  Bank,  4  Denio,  97.  Cases 
of  mere  contract  rights  are  called 
trUBts.  Follansbee  c  Johnsoa,  28 
Minn.  311,  9  N.  W.  882;  Rogm  t>. 
OomeU,  51  Mo.  466,  499,  The  true 
distinction  is  well  presented  by  the 
facts  and  is  explained  in  the  o^nnions 
in  Fay  v.  Sanderson,  48  Mich.  269,  12 
N.  W.  161;  Hidden  v.  Chappel,  48 
Mich.  527,  12  N.  W.  687.  See  abo 
Miller  r.  Farr,  178  Ind.  30,  98  N.  E. 
805;  ataley  o.  Weston,  92  Kan.  317, 140 
Fac.  878;  Seattle  Mfg.  Co,  r.  Gerardi, 
166  Mo.  142,  65  9.  W.  1035;  Belknap 
v.  Bender,  75  N.  Y.  446,  31  Am.  Rep. 
476;  Roberta  v.  Ely,  113  N,  Y.  128, 
20  N.  E.  606. 

'Thomas  «.  Atkinson,  94  S.  Car. 
126,  77  S.  E.  722  {qf.  O'ConneU  o. 
Mercantile  Trust  Co.,  165  Mo,  App. 
398,  147  8.  W.  841). 

>43  Am.  L.  Reg.  (N.  S.)  764,  44 
id.  112;   47  id.  73,  by  Professof  Cnw- 

ford  D.  TTani'ng. 


dure  without  prejudioe  to  the  i 
erf  third  persons.  No  privity  of  con- 
tract between  the  parties  is  required, 
except  that  which  results  from  the 
drcmnstances."  Roberts  ii.  Ely,  113 
N.  Y,  128,  131,  20  N.  E.  606.  To  sim- 
ilar efiect  see  McKee  v.  I^mon,  159 
V.  S.  317,  322,  40  L.  Ed.  165,  16  Sup. 
Ct.  11;  Nebraska  Bank  v.  Nebraska 
Hydraulic  Co.,  14  Fed.  763;  Either 
r.  Packard,  US  Me.  306,  312,  98  Ati. 
929,  932;  Nash  v.  Commonwealth,  174 
Mass.  335,  337,  54  N.  E.  865;  Edwards 
p.  Thoman,  187  Mich.  361,  163  N.  W. 
806;  Devriee'  Estate  ■>.  Hawkins,  70 
Neb.  656,  97  N.  W.  792;  Commercial 
lYavelen'  Home  Assoo.  e.  McNamara, 
la  N.  Y.  Misc.  258,  86  N.  Y.  8.  608. 
•The  mistakes  are  twofold.  Cases 
of  trust  are  treated  bs  involving  merely 
questions  of  contract.  Allen  v.  Thomas, 
3  Met.  (Ky.)  198,  77  Am.  Deo.  169; 
Bank  of  I^ddonia  v.  &ight-Coy 
Cmnm.  Co.,  139  Mo,  App.  110,  120 
S.  W.  648;  Price  v.  Trusddl,  28  N.  J. 
Eq.  200,  202;  BenneU  p.  Merchant- 
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and  account  because  th^  are  intrinsicalb^  sounder,  etad  though 
in  contracts  for  the  benefit  of  third  persons  or  in  which  third 
persons  are  interested  if  the  old  analogies  of  debt  and  account 
were  followed  a  better,  because  a  more  liberal,  doctrine  might 
be  reached  than  that  which  the  modem  English  courts  have 
attained,  that  doctrine  would  nevertheless  itself  be  narrow  and 
wholly  unsatisfactory,  with  limits  indefensible  on  any  grounds 
but  those  of  auci^it  history  in  the  main  repudiated  or  forgotten 
by  the  courts  centuries  ago.*  This  ancient  history,  however, 
certainly  makes  even  more  striking  the  attitude  of  the  modem 
English  courts  in  wholly  denyir^  relief  to  third  persons  inter- 
ested in  contracts,  since  that  attitude  is  to  be  contrasted  not 
only  with  the  law  of  Continental  Europe  and  of  the  United 
Stat^,  but  also  with  the  early  law  of  England  itself. 

§  349.  Property  rights  distinguished  from  revocable  agencies. 

More  difficult  than  the  distinction  between  contract  rights 
and  property  rights  is  the  distinction  between  cases  involvii^ 
such  rights  and  cases  of  revocable  ^ency.  Unquestionably  a 
man  can  create  a  trust  for  the  benefit  of  another  so  absolute 
that  the  settlor  cannot  regfun  the  property  forming  the  sub- 
ject of  the  trust.  On  the  other  hand,  one  may  give  mon^  or 
property  to  an  f^^it  with  instructions  to  give  it  to  a  third 
person,  and  before  the  mandate  is  executed  it  may  be  revoked." 
Where  is  the  line  which  divides  the  first  from  the  second  case? 
No  other  test  can  be  foimd  than  that  furnished  by  the  inten- 
tion of  the  settlor  or  principal  as  indicated  by  his  words  and 
conduct,  when  he  enters  into  the  transaction.  If  his  expressed 
intention  read  in  connection  with  all  the  circumstances  of  the 
case  indicates  that  the  delivery  was  to  be  a  finality,  that  the 

*In   PennsylTBnia,    the  boundaries  promise  btkaed  on  other  consideration 

limiting  the  right  of  a  third  person  to  ia  unenforaeable.    Sweeney  p.  Houston, 

sue  are  perhaps  based  on  the  early  dis-  243  Pa.  542,  90  Ail.  349,  L.  R.  A.  1015 

tinction.   If  assets  are  put  in  the  hands  A.  779. 

of  the  prtunisw  as  a  consideration  for  '°  See,  e.  g.,  Shacklrford  v.  Riser  Co., 

his  iffotnise  to  pay  a  third  peraon,  the  131  Ala.  224,  31  So.  77;  Halliburton 

latter  may  sue,  though  the  promisor  v.  Nance,  40  Ark.  161;  Brockmeyer  c 

was  under  no  duty  to  ^ply  the  spe-  Washington  Nat.  Bank,  40  Kan.  744, 

dfic  OBseta  he  had  Teodved  to  the  pay-  21  Pac.  300;  Bosea  v.  Lent,  44  N.  Y. 

ment.    In  re  Edmundson'a  Estate,  2S9  Misc.  437,  90  N.  Y.  Supp.  41;  Beers 

Pa.  429,  103  Atl.  277.    But  a  similar  v.  Spooner,  9  Leigh,  163. 
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money  or  property  was  to  be  from  that  moment  dedicated  to 
the  third  person,  the  law  will  give  effect  to  the  intention  and 
pve  the  latter  a  proi)erty  right  from  that  time.  It  is  true  that 
this  cannot  be  done  against  his  will,  but  if  there  is  no  duty  or 
obligation  required  from  him  in  return  for  the  property  he  is 
to  receive,  no  expression  of  ass^it  is  required."  Assent  may 
be  implied  or  it  may  be  said  perhaps  more  accurately  that  tiie 
property  right  vests  without  assent  subject  to  the  possibility  of 
rejection.  On  the  other  hand,  if  the  use  of  the  money  or  prop- 
erty was  intended  to  be  subject  to  the  directions  of  the  permn 
delivering  it,  if  the  holding  was  for  his  benefit  and  under  his 
orders,  the  relation  ia  that  of  principal  and  agent  and  the  third 
person  can  acquire  no  rights  until  tiie  agency  has  been  executed 
either  by  actual  transfer  to  the  third  person  or  by  some  express 
or  implied  attornment  to  him  by  the  E^nt.  Mere  notice  to 
the  third  person  that  an  agency  has  been  created  cumot  make  it 
irrevocable,  nor  can  even  acceptance  or  change  of  positdon  by 
the  third  person,  unless  eitJier  t&e  principal  or  the  agent  with 
authority  from  the  principal  has  made  an  offer  that  the  hold- 
ing shall  be  for  the  benefit  of  the  third  party  if  he  so  elects. 
Not  only  are  property  rights  thus  to  be  distinguished  from 
revocable  agencies,  but  contract  rights  must  similarly  be  dis- 
tinguished. A  man  may  by  contract  with  another  be  bound 
to  pay  the  latter's  debt,  or  he  may  simply  be  authorized  to  do 


§  SSO.  Application  of  foregoing  principles. 

The  statement  of  these  principles  is  easier  than  the  appli- 
cation of  them  to  concrete  facts.  One  of  the  commonest  cases 
involving  the  distinction  is  that  of  a  general  assignment  by 
a  debtor  for  the  benefit  of  his  creditors.  The  English  courts 
hold  that  the  delivery  of  such  an  assignment  vests  no  rights  in 
the  creditors.^'  Yet  it  gives  rise  to  something  more  than  a 
mere  agency,  for  when  the  creditors  assent,  the  assignment 
cannot  be  revoked.'*  It  is  in  effect,  therefore,  imder  the  Ei^- 
lish  view,  an  offer  to  the  creditors  of  a  trust  for  their  benefit. 

"  Amn,  Cas.  Tnuts,  2d  ed.,  232,  "  QuT&rd  v.  lAuderdale,  3  Sim.  1. 

note;  Tetrj  on  Trusts,  Sth  ed.,  1 105.      Smith  v.  Keating,  6  C.  B.  136. 
"Seeu^a,  S3S9.  "/Ud. 
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Until  the  off^  is  accepted,  but  no  longer,  the  asEdgaee  is  agent 
or  trustee  for  the  assignor.  In  the  United  States  such  assign- 
ments are  held,  with  better  reason,  to  create  irrevocable  trusts 
from  the  moment  the  deed  is  executed." 

§  361.  Furdiw  illtistrations. 

Another  illustration  is  furnished  by  the  facts  of  a  New  York 
case.**  Money  was  deposited  in  a  bank  by  a  corporation  which 
owed  coupon  bonds  to  meet  a  series  of  coupons  about  to  fall 
due.  The  bank  ^reed  to  apply  the  money  to  the  payment  of 
the  coupons.  Before  the  coupons  had  actually  been  paid  a 
credited*  of  the  corporation  sued  it,  and  gamisheed  the  bank. 
It  was  held  that  the  bank  had  become  a  trustee  for  the  coupon 
holders,  and  that  the  corporation  had  no  right  which  could  be 
attached.  But  where  goods  were  put  into  A's  hands,  to  sell 
as  the  owner  should  direct  and  distribute  the  proceeds  among 
certain  creditors,  it  was  held  that  only  a  revocable  agency  was 
created."  So  where  an  ^ent  who  received  money  from  his 
principal  to  pay  over  to  a  creditor  subsequent^  used  the  money 
otiierwise  for  his  principal's  benefit,  and  the  principal  assented, 
it  was  held  that  the  creditor  had  acquired  no  ri^ts."  But 
where  an  insurance  company  gave  to  the  insured  at  his  request 
checks  for  a  commission  payable  to  an  insurance  agent,  the 
insiired  was  held  liable  for  refusii^  to  dehver  the  checks  to  the 
agent  and  returning  tiien  to  the  insurance  company." 

§  362.  Agency  and  contracts  for  tiie  benefit  of  a  third  person. 

In  another  respect  the  law  of  agency  touches  the  border- 
land of  contracts  for  the  benefit  of  a  third  person.  It  is  fa- 
miliar law  that  if  a  contracting  party  either  is  or  assumes  to  be 
the  agent  of  anoth^,  the  latter  may  sue  upon  the  contract. 
The  right  of  a  third  person  benefited  by  a  contract  to  sue  upon 
it  has  sometimes  been  defended  on  the  ground  that  ihe  promisee 

■•Buirill  on  Aaeignmenta,  Sth  ed.,  21  N.  E.  135.     See  also  Kathl^  v. 

U257»eq.  Pitm&n,  40  Mo.  App.  696;  Kdly  p. 

"  Rogers  Locomotive  Works  v.  Kd-  Babcock,  49  N.  Y.  318. 

fey,  88  N.  Y.  234.    C/.  Mayw  o.  Chat-  "  Diron  v.  Pace,  63  N.  C.  603.    See 

tt^ooch«e  Bank,  61  G&.  326.    See  also  also  Center  v.  McQueeten,  IS  Kan.  476. 

supra,  S  348,  ad  fin.  "  Thamsa  v.  AtkinaMi,  94  8.  Ckr. 

"  Comley  v.  Daman,  114  N.  Y.  161,  126,  77  8.  E.  722. 
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was  the  agent  of  the  third  person.  But  the  existence  of  an 
agency  is  a  question  of  fact.  It  cannot  be  assumed  as  a  con- 
venient  piece  of  machinery  when  in  fact  there  was  no  agency. 

§  3S3.  Novations. 

Novations  and  oEFers  of  novation  must  also  be  distinguished 
from  the  other  legal  relations  with  which  this  chapter  deals. 
Ute  aim  of  the  novation  is  to  substitute  for  an  existing  obliga- 
tion another  right.  To  work  a  novation,  it  is  not  enough  that 
a  promise  has  been  made  to  the  original  debtor  to  pay  the  debt; 
nor  does  the  assent  of  the  creditor  help  the  matter  unless  an 
offer  was  made  to  him.  The  theory  of  novation  is  that  the  new 
debtor  ctmtracts  wit^  the  old  debtor  that  he  will  pay  the  debt, 
and  also  to  the  same  effect  with  the  creditor,  while  the  latt^ 
agrees  to  accept  tiie  new  debtor  for  the  old.  A  novation  is  not 
made  out  by  lowing  that  the  substituted  debtor  agreed  to  pay 
the  debt.  It  must  appear  that  he  agreed  with  the  creditor  to 
do  so.  Moreover,  this  agreement  must  be  based  on  the  con- 
sideration of  the  creditor's  agreement  to  look  to  the  new  debtor 
instead  of  the  old.  The  creditor's  assent  to  hold^the  new  debtor 
liable  is  therefore  immaterial  imless  there  is  assent  to  give  up 
the  original  debtor.*" 

$  3M.  Promises  to  one  who  did  not  furnish  the  consideration. 

Promises  for  the  benefit  of  a  third  party  must  also  be  distin- 
guished from  promises  to  one  who  has  not  given  tiie  consid^- 
ation  for  the  promise.  It  is  sometimes  laid  down  in  the  books 
l^t  conmderation  must  move  from  the  promisee,  and  it  is 
occasionally  supposed  that  infringement  of  this  rule  is  the 
basis  of  the  objection  to  allowing  an  action  by  a  tiiird  person 
upcm  a  promise  made  for  his  benefit.  This  is  not  the  case.  In 
such  promises  the  consideration  does  move  from  the  promisee, 
but  tiie  beneficiary  who  seeks  to  maintain  an  action  on  the 
promise  is  not  the  promisee.  Consideration,  therefore,  does 
not  move  from  the  plaintiff,  and  this  fact  has  been  thought 
a  fundamental  objection;**  but  the  rule  that  consideration 

"See  infia,  H  1865  el  teq.,  alao  an         "See,  «.   g.,    Hare    on   Coatncte^ 
article  on  Novation  by  PTofesaor  Ames,      146. 
e  Harv.  L.  Bev.  lU. 
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must  move  dther  from  the  plaintiff  or  from  the  promisee,  so 
far  as  it  ensts,  is  purely  technical,  and  in  a  developed  system 
of  contract  law  there  seems  no  good  reason  why  A  should  not 
be  able  for  a  consideration  received  from  B  to  make  an  effective 
promise  to  C.  Unquestionably  he  may  in  the  form  of  a  prom- 
issory  note,'*  and  ^e  same  result  has  been  general^  reached 
in  the  United  States  in  the  case  of  an  ordinary  simple  contract." 

§  366.  When  cestui  que  trust  can  sue  on  contract  for  his 
benefit. 

One  more  preliminary  ^tinction  must  be  made.  A  fcnifltee 
can  make  a  contract  for  the  benefit  of  his  cestui  que  trust,  and 
if  the  contract  is  not  performed  may  sue  and  recover  full 
damages.  A  contract  by  which  A  eng^ee  to  pay  B  mon^  as 
trustee  for  C  is  unquestionably  valid.'*  And  if  B  reuses  to 
enforce  the  contract,  C  may  bring  a  bill  in  equity  against  A 
and  B,  the  primary  equity  of  which  is  to  compel  l^e  trustee 
to  do  his  duty,  but  to  avoid  multiphcity  of  actions  a  court  of 
equity  will  decree  that  A  pay  the  mon^.'*  It  is  only  in  case 
the  trustee,  who  is  the  promisee,  refuses  to  act,  that  the  ben- 
eficiary has  a  right  to  sue  in  this  way.* 

§  366.  Two  types  of  case  involving  benefit  of  third  persons. 

There  are  two  quite  distinct  types  of  cases  which  pass 
current  under  the  name  of  promises  for  the  benefit  of  a  third 


"  See  aupra,   {  114. 

«Ibid. 

■'Such  oontracta  are  illuatMted  in 
Cope  It.  Pany,  2  J.  4  W.  538;  Treat 
t>.  Stanton,  14  Conn.  44S;  Maasachu- 
aetts  Mut.  L.  I.  Co. 


"  Gandy  v.  Gandy,  30  Ch.  D.  57. 
In  tbia  caae  a  promise  by  a  husbaDd  to 
pay  trUBtees  money  tor  the  support  of 
the  promiBor'e  wife  and  for  the  educa- 
tion of  tbeir  {liildren  was  held  enforce- 
able by  the  wife  when  the  truatees 
refused  to  sue.  It  was  said  that  the 
trustees  merdy  intervened  because 
husband  and  wife  tmuid  not  contract. 
The  resAoning  and  distinctions  in  this 
case  are  not  clear.    The  promise  was 


to  pay  the  trustees,  who  were  oontract- 
ing  parties,  but  the  court  did  not 
dearly  distinguish  the  case  from  that 
of  a  promise  to  pay  a 
rectly.  Cotton,  L.  J 
an  exception  to  the  gen»«l  rule  for. 
bidding  one  not  a  party  to  a  oontraot 
to  sue  that  "if  the  contract  though  in 
form  it  is  with  A  is  intended  to  secure 
a  benefit  to  B  so  that  B  is  entitled  to 
Bay  he  has  a  beneficial  right  as  eettui 
qw  frusl  under  that  contract,  then  B 
would,  in  a  court  of  equity,  be  allowed 
to  insist  upon  and  enforce  the  con- 
tract." In  the  same  case  it  was  held 
that  the  children  oould  not  sue. 

"  Flynn     v.     Massachusetts     Ben. 
Assoc.,  1S2  Mass.  288,  25  N.  E.  710. 
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person.  To  the  first  class  beloi^  promises  where  the  promisee 
has  no  pecuniary  interest  in  the  performance  of  the  contract, 
his  object  in  entering  into  it  beii^  the  benefit  of  a  third  person. 
To  the  second  class  beloi^  promises  where  the  promisee  seeks 
indirectly  to  discharge  an  oblation  of  his  own  to  a  third  person 
by  securing  from  the  promisor  a  promise  to  pay  this  creditor. 
These  two  classes  are  frequent^  treated  as  if  their  correct 
solution  depended  upon  the  same  principles,  but  tiiere  are 
important  distinctions. 

§  367.  Contracts  for  the  sole  benefit  of  a  third  person  should 
be  enforceable. 

The  first  class  is  properly  called  a  promise  for  the  benefit  oi 
a  third  person,  and  the  phrase  "sole  beneficiary"  should  be 
reserved  for  this  class.  There  may  conceivably  be  several 
pnmiises  in  a  contract  and  onty  one  or  a  part  of  them  for  a 
sole  beneficiary.  As  the  promisee  has  no  pecimiary  interest 
in  the  performance  of  such  a  promise,  he  can  have,  general^ 
speaking,  no  other  intention  than  to  benefit  the  third  person, 
to  fpve  him  a  ri^t.  For  this  reason  he  may  be  called  a  donee 
beneficiary.^  A  typical  illustration  is  a  contract  of  life  insur" 
ance  payable  to  some  one  other  than  the  insured.  Whatever 
may  be  the  apparent  technical  difiSculties,  it  is  obvious  that 
justice  requires  some  remedy  to  be  given  the  beneficiary.  The 
original  bargain  was  convenient  and  pT(^>er,  and  the  law 
should  find  a  means  to  enforce  it  according  to  its  terms.  The 
technical  difficulty  is  twofold.  The  beneficiary  is  not  a  party 
to  the  contract,  and  apart  from  some  special  principal  govern- 
ing this  class  of  cases  cannot  maintain  an  action.  Thepronusee, 
though  entitled  to  sue  on  the  promise  on  ordinary  principles 
of  contract,  having  suffered  no  pecuniary  damage  by  the  f^lure 
of  the  {Hxnnisor  to  perform  his  agreement,  it  would  seem,  cannot 
recover  substantial  damages;  ^  and  even  if  it  be  granted  that 

"See  21  Yule.  L.  3.  1008  (Corbin).  Me.  496,  499,  36  Atl.  994);  Watson  e. 

"Westv.  Houghton,  4  C.  P.  D.  197  Rand&U,   20   Wend.    201;   Adami   t>. 

(but  see  Lloyds  c  Hup»,  16  Ch.  D.  Union  R.  R.  Co.,  21  R.  I.  134,  137,  42 

290;  Re  Flavell,  25  Ch.  D.  89,  97);  Atl.  515,  44  L.  R.  A.  273.    See  siso  . 

Fed  p.  Fed,  17  W.  R.  586,  per  James,  Board  of  Commeroe  v.  Security  Trust 

V.C;  Burbankti.  Gould,  15  Me.  118  Co.,225Fed.454,463, 140C.C.A.4«I; 

(orerruled  in  Baldwin  i>.  Emery,  89  Axbd  p.  Chase,  77  Ind.  74.    Thmefcno 
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the  wixmg  of  the  defendant,  not  the  injury  to  the  pkuntiff, 
furnishes  ihe  measure  of  damages,  the  beneficiary  gains  nothing 
thereby;  for  it  is  no  easier  to  find  a  principle  requiring  the 
pronusee  to  hold  what  he  recovers  as  a  trustee  for  the  bene- 
fidary  than  to  find  a  principle  allowing  a  direct  recovery  by 
the  beneficiary  against  the  promisor.** 

§  358.  A  court  of  eqni^  is  the  appropriate  forum. 

There  is  no  satisfactory  solution  of  these  difSculties  in  the 
procedure  of  a  court  administering  legal  remedies  only.  But 
one  of  the  functions  of  equity  is  to  provide  a  remedy  where 
the  common-law  procedure  is  not  sufficiently  elastic,  and  no 
opportunity  can  be  found  for  the  exercise  of  this  function 
more  appropriate  than  the  sort  of  case  under  consideration. 
Much  of  the  difficulty  of  the  dtuation  arises  from  the  fact  that 
three  parties  are  interested  in  the  contract.  Conunon-law 
procedm«  contemplates  but  two  sides  to  a  case,  and  cannot 
well  deal  with  more.  Equity  can  deal  successfully  with  aiQr 
number  of  conflicting  interests  in  one  case,  since  defendants 
in  eqxiity  need  have  no  community  of  interest,  and  imder  the 
procedure  of  the  so-called  code  States,  the  same  thing  is  possible 
though  separate  courts  of  equity  are  abolished. 

§  368.  Grounds  for  equitable  jurisdiction. 

In  the  case  under  consideratioQ  the  only  satisfactory  relief 
is  something  in  the  nature  of  specific  performanee.  The  basis 
for  equity  jurisdiction  is  the  same  as  in  other  cases  of  specific 
performance.  There  is  a  valid  contract,  and  the  remedy  at 
law  for  its  ^orcement  is  inadequate.  As  the  promisee  and 
the  beneficiary  have  both  an  interest  in  the  performance  of 
the  promise,  either  should  be  allowed  to  bring  suit  joining  the 
other  as  co-d^endant  with  the  promisor.  In  this  way  all 
parties  have  a  chance  to  be  heard.  There  may  always  be  a 
possible  question  as  to  the  respective  rights  of  the  promisee 
and  the  beneficiary,  and  also  whether  the  promisor  has  a  valid 

«  charterer  of  a  ship  who  doee  not  Fed.  678;  The  Eabil,  100  Fed,  120. 

own  the  cargo  can  recover  no  damages  *■  Cleaver  v.    Mut.    Reatrve  E\iDd 

for  the  owner's  breach  of  warranty  in  Life   A»oc.,    [1892]    1    Q.    B.    147, 

regard  to  the  Teesel,     The  Ask,  156  152. 
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defence  against  the  promisee  "  and  these  questions  should  not 
be  determined  in  any  litigation  in  which  all  three  interested 
parties  are  not  joined.*^  Ai^  procedure  which  not  only  per- 
mits but  requires  this  meets  the  necesaildes  of  the  case. 

§  360.  English  law. 

The  right  of  the  beneficiary  in  such  a  contract  to  mountain 
an  action  was  su^^^ted  in  a  number  of  early  English  cases,  but 
judicial  opinion  was  almost  invariabty  against  it.''  The  well- 
known  case  of  Dutton  v.  Poole,"  it  is  true,  allowed  an  action 
by  a  child  on  a  promise  made  to  her  father,  but  this  decision 
seems  to  have  been  exceptional,  and  indeed  professes  not  to 
deny  that  only  a  parfy  to  a  contract  could  sue  upon  it.  The 
court  held  that  the  child  might  be  so  far  identified  with  the 
parent  on  account  of  the  nearness  of  relationship  as  to  be  re- 
garded as  a  party  to  the  contract.  This  fictitious  identification 
of  child  with  parent  may  have  been  more  convincing  form- 
eriy  than  it  is  to-day.  The  same  kind  of  reasoning  is  to  be 
found  in  cases  on  marriage  settlements  where  it  is  said  that 
the  children  of  a  marriage  are  "within  the  consideration  of 
the  marriage"  and  may  sue  upon  tiie  covenants  for  their 
benefit.'*  Dutton  v.  Poole  has  been  overruled  and  the  marriage 
settlement  cases  are  generally  brought  within  the  principle  of 
trusts.  Whatever  disadvantages  the  English  law  on  the  ques- 
tion may  have,  it  has  at  least  the  merit  of  definiteness.  A 
beneficiary  has  no  legal  rights;  '^  and  though  the  cases  in  equity 

■■  See  itrfra,  i  394.  A'b  life  payable  to  his  wife  gave  her  no 

"In  Fed  t>.  Peel,  17  W.  R.  686,  lights.     It  would  be  payable  to  A's 

T.  C.  James  decreed  apedfio  perffHTo.  executcvs,  and  they  would  not  hold 

ance  at  the  auit  of  a  b^keficiary,  on  the  as  trusteee.     See  alao  Dunlt^  Pneti- 

grouod  that  the  party  who  had  the  matic  l^re  Co.   v.   Selfridge,   11916] 

legal  right  had  suffered  no  damage.  A.  C.  S47. 

■<  See  Vinw's  Abr.  I,  333-337.  So  in  Ireland,  McCoubiay  v.  Thom- 

"  1  Vent.  318,  332;  a.  c.  T.  Jonee,  eon,  2  Ir.  Rep.  C.  L.  228;  Chtheroe  v. 

102, 103;  2  Lev.  210.  Simpson,  L.  R.  4  Ir.  69;  and  Canada, 

"See  Peachey  on  Marriage  Settle-  Faulkner  v.  Faulkner,  23  Out.  352; 

ments,  60  ti  teq.  Abbinett    t>.    Northwestern    L.    Ins. 

»  Tweddle  «.  Atkinson,  1 B.  A  S.  393;  Co.,  21  N.  Brunswick,  216. 

CSeaver  o.  Mutual  Reserve  Fund  life  In    Scotland,    however,    a    benefi- 

Anoc,  [18921  1  Q.  B.  147.     In  the  dary  may  be  entitled  to  sue.    Duiilop 

lattor  case.  Lord  Eeher  said  that  apart  Pneumatic  Tyre  Co.  d.  Sdfridge,  [1916] 

bom  statute  a  policy  of  insurance  on  A.  C.  847,  863;  Stair's  Inst.  (1832)  I, 
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are  not  all  of  them  easy  to  reconcile,  it  seems  probable  that  he 
has  no  equitable  rights,  either  against  the  promisor  or  the 
promisee.  Lindley,  L.  J..,  has  said: — "An  agreement  between 
A  and  B  that  B  shall  pay  C  gives  C  no  right  of  action  against 
B.  I  cannot  see  that  there  is  in  such  a  case  any  difference 
between  equity  uid  Common  Law.  It  is  a  mere  qu^tion  of 
contract."" 

The  denial  of  relief  to  a  beneficiary  is  so  obviously  un- 
satisfactory in  the  case  of  life  insurance  policies  that  by 
the  Married  Women's  Property  Act  in  England  a  wife  or 
husband  or  child,  named  as  braieficiary  in  a  policy,  is  en- 
titled to  the  inttceeds  of  the  pohcy  though  not  to  sue  for 
them  directly.*^  But  the  same  reasons  which  demand  that 
relief  shall  be  given  in  the  case  of  an  insurance  policy  apply 
to  other  contracts  where  the  intention  of  the  promisee  was 
to  stipulate  for  a  benefit  to  a  third  person.  Such  bargains  are 
unquestionably  valid  contracts  and  the  law  should  have 
sufilcient  adaptabifity  to  enforce  them  accordii^  to  theu? 
terms.  The  case  of  Tweddle  v.  Atkinson,**  for  instance,  is  open 
to  as  seriom  criticism  as  the  life  insurance  case.  There  the 
father  and  father-in-law  of  the  plaintiff  agreed  that  each  should 
pay  the  plaintiff  a  sum  of  money  and  that  he  should  have  power 
to  sue  for  it.  It  was  held  he  could  not  recover  on  the  promise. 
If  the  plaintiff  could  not  recover  against  one  who  prranised  to 

105.   A  poflsible  tameptioa  to  the  gen-  **  Be  Rotherham  Alum  &  Chemical 

eral  rule  iD  England  aiiaee  where  a.  Co.,  25  Oh.  D.  103,  111.     See  also 

devise  is  nutde  subject  to  the  oondi-  Ele^  c.  Positive,  etc..  Life  Awurance 

tion  that  the  devisee  shall  pay  a  sum  Co.,  1  Ex.  D.  20,  88;  Mdhado  t>.  Porta 

of  money  to  anotbn-.    The  acceptance  Aiegre  Ey.  Co.,  L,  B,  9  C.  P.  603; 

of  the  deriae  was  held  by  Lord  Holt  Re  Empreea  Engineering  Co,,  16  Ch. 

to  create  a  personal  liability  to  the  D.  125;  Gandy  v.  G&ndy,  30  Ch.  D.  57. 

beneficiary.    Ewer  v.  Jones,  2  Ld.  Kay.  The  remarks  in  Touche  v.  Metropolitan 

934,  2  Salk.  415,  6  Mod.  26.    This  was  Ry.  Warehousing  Co.,  L.  R.  6  Oh.  671, 

followed  in  Webb  o.  Jiggs,  4  M.  &  must  be  regarded  as  overruled. 

S.  113,  and  not  denied  in  Braithwaite  The  Irish  case  of  Drimmie  v.  Daviee, 

t>.  SMnnw,  5  M.  &  W.  313,  but  it  was  [18W]  1 1.  R.  176,  however,  was  a  clear 

Buggwted  that  the  value  of  the  devise  case  of  a  promise  for  the  benefit  of  a 

limited  the  liability  of  the  devisee,  tttird  person,   and   the  promise  was 

Bee  also  tiie  THngliah  coses  stated  in  enforced. 

Gilpatriok  i.,  Glidden,  81  Me.  137,  16  "45  &  46  Viet.,  c.  75;  1 11. 

Ati.  464.    For  Amwican  caaea  holding  "  1  B.  &  S.  393. 
the  devisee  liable  see  infin,  %  370. 
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pay  him  the  mon^,  it  seems  clear  that  he  could  have  no  more 
rights  gainst  the  promisee  if  the  latt^  collected  the  mon^ 
from  the  promisor  by  way  of  damE^;es  for  breach  of  contract. 
Were  it  not  for  strained  decisions  on  the  law  of  trusts,  the 
English  courts  would  be  obliged  to  make  more  unfortunate 
decisions  than  they  do.  In  Moore  v.  Darton,*'  money  was 
lent  to  Moore  for  which  he  gave  this  receipt;  "Received  the 
22d  of  October,  1843,  of  Miss  Darton,  for  the  use  of  Ann  Dye 
£100,  to  be  paid  to  her  at  Miss  Darton's  decease,  but  the 
interest  at  4  per  cent  to  be  paid  to  Miss  Darton. "  The  court 
held  that  a  trust  for  Ann  Dye  had  been  created;  but  the  pro- 
vision as  to  interest  is  clear  evidence  that  the  transaction  was 
a  loan,  which  Moore  promised  to  repay  to  a  b^eficiary  instead 
of  to  the  lender. 

§  861.  Contract  to  discharge  a  debt  of  fbe  promisee. 

The  second  type  of  case  which  reference  has  been  made — a 
contract  to  dischai^^  an  obligation  of  the  promisee— has  been 
held  in  England  enforceable  only  by  the  promisee;  *"  and  the 
law  of  Canada  is  the  same.''  This  rule  does  not  operate  as 
unjustly  as  the  rule  in  the  other  type  of  cases,  for  here  both  the 
promisee  and  the  third  party  have  an  adequate  remedy.  The 
object  of  such  a  contract  must  always  be  primarily  and  gener- 
ally solely  to  secure  an  advantage  to  the  promisee.  He  wishes 
to  be  relieved  from  liability,  and  he  exacta  a  promise  to  pay 
the  third  person  only  because  that  is  a  way  of  reUeving  him- 
self. If  the  promisor  breaks  his  promise  the  promisee  suffers 
material  dam^;e,  namely,  the  amotmt  of  the  liability  which 
should  have  been  discharged  and  which  in  fact  still  existe,  and 

■•4  De  G.  &  8.  517;  Ames,  Cas.  Price  i>.  Eostoa,  4  B.  A  Ad.  433;  Re 

Trusts,  2d  ed.,  39.    See  also  M'Pad-  Empresa  Engmeering  Co.,  16  Ch.  D. 

den  V.  Jenkyss,  1  I^iiUipa,  153;  Amee,  125, 120;  Bonner  c.  Tottenham  Society, 

Cas.  Tniats,  47.     In  Walford  v.  Lea  [1899]  1  Q.  B.  181.    But  see  Gregory  o. 

Aifreteura  B&inis  Soci^  Anonyme,  WiQiams,  3  Mer.  582. 
(1918)  2KB.  498,  a  clause  in  a  obarter  "  Henderaoa  v.  Killey,  17  Ont.  App. 

party   provided    that    a    oammission  456;  e.  c.  tub  nam.  Osbome  v.  Hender- 

should  be  paid  by  tlie  owneia  to  the  son,  18  Can.  S.  C.  698;  Robertaon  v. 

broken  in  the  tranaaetion.    The  char-  Lonsdale,  21  Ont.  600;  Canadian  Mo- 

ttirars  were  held  entitled  to  sue  upon  line  Plow  Co.  v.  IVoa,  39  D.  L.  R.  581; 

this  pmrnise  as  trustees  for  the  brokers.  Cochrane  v.  Caie,  3  RigBl^  (N.  Bnins- 

*Cn>w  ■>.  Rogers  1  Strange,  592;  wick),  224. 
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accOTdii^  to  ordinary  rules  of  contract  the  promiBor  is  liable 
for  this  dam^e.**  The  third  person,  moreover,  can  sue  his 
(HTginal  debtor.  This  was  the  right  for  which  he  bargained. 
If  he  is  ^ven  also  a  direct  right  against  the  promisor,  the  latter 
is  subjected  to  a  double  right  of  action  on  a  single  promise,  and 
the  creditor  is  allowed  to  take  advantage  of  a  promise  for  which 
he  did  not  furnish  the  consideration  and  in  which  the  contract- 
ile parties  had  their  own  advantage,  not  his,  in  mind. 

§  362.  Creditor's  interest  in  such  a  promise. 

Yet  the  creditor  is  not  wholly  without  interest  in  the  prtmi- 
ise  to  pay  his  claim.  That  promise  is  a  valuable  right  beloi^- 
ing  to  his  debtor.  If  a  solvent  promisor  has  agreed  to  dis- 
chai^  a  debt  of  the  iHx>misee  to  the  amount  of  a  thousand 
dollars,  it  is  as  real  an  increase  of  the  assets  of  the  promisee  as 
a  promise  to  pay  the  latter  directly  that  sum,  or  indeed  as  the  ac- 
tual payment  thereof .  It  should  make  no  difference  what  form  a 
debtor's  assets  take.  The  law  should  be  able  to  reach  them  in 
whatever  shape  they  may  be,  and  compel  their  applicati<Mi 
to  the  payment  of  debts.  Obviously  a  promise  to  pay  a  debt 
due  from  the  promisee  to  a  third  person  cannot  be  taken  on  an 
racecution  against  the  promisee,  nor  be  the  subject  of  garmsh- 
ment.  It  cannot,  at  least  before  breach,  be  attached  by  cred- 
itors other  than  the  one  whose  claim  the  promisor  undertook 
to  pay,  for  the  promisor,  if  he  is  willing  to  perform  his  promise, 
cannot  be  compelled  to  do  anythii^  else.**  Nor  can  the  very 
creditor  whom  the  promisor  xmdertook  to  pay  generally  gar- 
nishee the  promisor  under  existii^  statutes,  which  usualty 
provide  for  the  attacfam^it  only  of  debts  due  the  debtor,  and 
here  the  promise  is  to  pay  not  the  debtor  but  the  creditor.  The 
aid  of  equity  is,  therefore,  necessary  in  order  to  compel  the 
application  of  such  property  even  to  this  creditor's  claim,  and 

•>  Itifra,  i  140S.  tuun,  27  ^la.  187,  9  Am.  Rsp.  4S9. 

•■  Colenun  a.  Hatcher,  77  Alft.  217;  See  also  Pounds  v.  Chatham,  96  Ind. 

CSinton  Bank  d.   Btudemami,  74  la.  342.    But  one  who  has  merdy  a  iotoc- 

104,  37  N.  W.  112;  Rickman  v.  Mills',  able  agency  to  pay  a  debt  of  his  piind- 

39  Kan.  362,  18  Pao.  301;  Edgell  v.  pal  may  be  guniaheed  by  the  lotter'e 

Tucko',  40  Mo.  S23;  Baker  v.  Eglin,  creditors.     Mayer   v.    Chattaboocdiee 

11  Owg-  333,  8  Pao.  280;  Vincent  p.  Bank,  SI  Ga.  326;  Center  *.  McQues- 

Wat«m,  IS  Fa.  96;  Putney  t>.  Parn-  ten,  18  Kan,  476. 
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acting  as  it  does  by  personal  decree,  equity  can  readily  give  the 
required  relief.  In  a  bill  against  the  indebted  promisee  and  the 
promisor,  the  court  can  order  the  promisor  to  perform  his  prom- 
ise by  paying  the  plaintiff.  As  the  promisee  is  a  party  to  the 
litigation,  his  rights  will  be  concluded  by  such  a  decree,  and  the 
pnmiisor  will  not  be  subjected  to  the  hardship  of  the  possibiUty 
of  two  actions  against  him  by  virtue  of  a  single  promise.  As  in 
the  case  of  garnishment,  the  payment  to  the  plaintiff  will  dis- 
chait^  the  ob%ation  to  the  promisee.  Indeed  the  statutes 
permitting  garnishment  might  readily  be  extended  so  as  to 
covo-  this  kind  of  transaction.'* 

§  363.  lUc^t  not  avaflable  foi  every  creditor. 

It  is,  then,  a  peculiarity  in  r^;ard  to  the  apphcation  of  eaxih 
a  pronuse  to  the  debt  of  the  promisee,  that  the  promise  is  an 
a^et  of  which  not  every  creditor  can  take  advantage.  As  to 
most  property,  the  creditor  who  first  attaches  or  files  a  bill 
acquires  whatever  rights  his  debtfo'  has;  but  as  stated  in  the 
previous  section  certainly  so  long  as  a  promise  to  pay  A's  debt 
to  B  is  not  broken,  it  cannot  be  made  available  by  ai^  cred- 
itor except  B,  since  the  promisor  cannot  be  required  to  do  aiqr- 
thing  other  than  what  he  promised.  On  the  otha  hand,  it 
seems  clear  that  if  B  should  sue  A  and  collect  his  clum  out  ci 
A's  general  assets,  the  liability  which  would  arise  on  the  part 
of  the  promisor  to  A  because  of  the  inYimisor's  failure  to  pay 
the  debt  could  be  made  available  by  any  creditor.  It  may  also 
be  ui^sed  that  after  breach  of  his  contract  by  the  promisor 
even  though  B  has  not  been  p^d,  a  right  of  action  for  damages 
arises  in  favor  of  the  promisee  of  which  he  could  avail  himself 
for  his  own  advantage; "  and,  of  which  therefore,  any  creditor 
should  be  able  to  avail  himself.^ 

**  In  Vomont  ganuahment  by  the  whether  the  trustee's  right  to  be  in- 

cieditor  specified  in  the  promise  is  demnified  from  liabiUty  on  a  oontract 

allowed.    Corey  ».  Powers,  18  Vt,  687;  made  by  him  in  puisuonce  ot  the  trust 

Oiapauui  0.  Mean,  56  Vt.  386.    See  wss  to  be  treated  ae  a»ets  for  the  gea- 

tiao  Hairy  v.  Murphy,  54  Ala.  246.  eral  creditois  or  could  only  be  s|q)Ued 

••  Bee  infra,  H  390,  392.  tot  the  benefit  oS  the  particular  cnd- 

«  Compare  In  re  Richardaoo,  [1911]  itor  with  whom  the  trustee's  contract 

2  K.  B.  705,  in  which  on  the  bank-  had  been  made.    The  court  took  the 

ruptcy  of  a  trustee,  the  question  arose  latter  view,  but  distinguidted  the  equi- 
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§  364.  Creditor*s  ri^  derivatiTe. 

If  the  analysb  in  the  precedii^  sections  is  sound  the  claim 
of  the  creditor  is  a  derivative  one.  His  only  interest  in  the 
promise  is  \he  interest  which  he  has  in  any  property  belong- 
ing to  his  debtor.  This  view  has  considerable  support  in  the 
decisions  in  many  jurisdictions  in  r^ard  to  promises  to  assume 
mortgagee."  A  {Homise  to  assume  and  pay  a  mortgage  for 
which  the  promisee  is  liable  can  hardly  differ  in  principle  from 
a  promise  to  pay  any  other  debt  of  the  promisee,  but  the  mort- 
gage cases  are  frequ^itly  treated  as  a  class  by  themselves.  A 
few  cases  also  of  promises  to  pay  unsecured  debts  are  based  on 
substantially  this  theory.  ** 

§  36S.  Statutes. 

The  law  in  the  United  States  has  not  been  much  affected  be 
statute.  Such  statutes  as  exist  are  geaeraUy  of  limited  appli- 
cation. Many  States  make  a  poUcy  of  life  insurance  for  the 
benefit  of  a  wife  or  a  wife  and  children  good  ^^tinst  creditor,* 
but  these  statutes  are  silent  as  to  the  respective  rights  of  the 
beneficiary  and  promisee.  In  Massachusetts,  however,  the 
beneficiary  of  a  life  insurance  pohcy  is  given  a  right  of  action.^ 
California,*'  North  Dakota,**  and  South  Dakota,**  Montana  " 
and  Idaho,*'  have  the  same  provision  that  "a  contract  made 

table  ri^t  of  &  trustee  from  &  more  oon-  attachment  which  can  be  leaehed  in  - 

baotual  right.  equity  and  made  available  for   the 

'  See  ir^/ra,  { 384.  benefit    of    the    creditor."     Consider 

<■  Jesup  0.  Dlinois  Central  R.  Co.  also  the  rights  of  a  creditor  of  a  trus. 

43  Fed.  483,  493;  Mercantile  Trust  tee  to  reach  the  trust  estate  or  ceitut 

Co.  e.  Baltimore,  etc.,  R.  Co.,  (H  Fad.  que  trust.    See  cupra,  1 313. 

722;  GoS  t>.  I^d,  161  Calif.  257,  US  «>3    Am.    Jt    Eog.    Cyc.,    2d   ed., 

Poc.  792;  Sbeppard  t>.  Bridges,   137  981. 

Ga.  615,  74  9.  E.  24S;  Congr^ation^  ••Rev.  L.  c.  118,  173. 

Soc.  V.  Flagg,  72  Vt.  248,  47  AU.  ^2;  "  Civ.  Coda,  {  1659. 

Vanmet«n'  Ex.  v.  Vanmet^e,  3  Gratt.  "  Comp,    L.    (1913),    Civ.    Code, 

148.    In  PM'bes  v.  Iliorpe,  209  Mass.  1 5841. 

570,  9S  N.   E.  956,  the    court  sub-  » Comp.    L.     (1913),    Civ.    Code, 

toined  a  suit  in  equity,  saying:  "The  i  1193. 

oontraot  being  made  by  the  firm  for  the  **ReT.   Codes    (1907),  Civ.    Code, 

benefit  of  their  creditors,  the  latter  may  $  4970.     But  this  seems  to  be  very 

in  equity  enforce  the  rights  of  the  «>•  narrowly    construed.      McDonald    v. 

partners  to  compel  the  corporation  to  American  Nat.  Bank,  25  Mont.  466, 

perform  its  agreement  in  this  regard.  65  Pac.  806. 

This  is  a  property  right  not  subject  to  **  Rev.  Stat.,  i  3221. 
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erpreBsiy  for  the  beQ^t  of  a  third  persoD  may  be  enforced  by 
him  at  any  time  before  the  parties  thereto  rescind  it."  The 
Louisiana  Code  **  allows  suit  by  the  beneficiary  of  a  contract, 
and  Virginia  "'  and  West  Virginia  **  have  the  same  provision 
that  "if  a  covenant  or  pronuse  be  madefor  the  sole  benefit  of 
a  person  with  whom  it  is  not  made,  at  with  whom  it  is  made 
jointly  with  others,  such  person  may  maintain  in  his  own  name 
any  action  thereon  which  he  might  maintain  in  case  it  had 
been  made  with  him  only,  and  the  consideration  had  moved 
from  him  to  the  party  maldi^  such  covenant  or  promise."  The 
Geoi^  Code  provides  "  that "  if  there  be  a' valid  consideration 
for  the  promise,  it  matters  not  from  whom  it  is  moved,  the 
promisee  m^y  sustun  his  action  though  a  strat^ier  to  the 
consideration." 

§  3S6.  Code  provisions  as  to  real  party  in  interest 

The  coounon  provision  in  the  so-called  code  States,*"  that  ac- 
tions shall  be  brought  in  the  name  of  the  real  party  in  interest, 
though  sometintes  referred  to  as  controllii^  the  question,*^  seems 
properly  to  have  little  bearing  upon  it.  The  difficult  question  is 
whether  the  third  person  is  t^e  real  party  in  interest.  It  is  a 
question  of  substantive  law  as  to  the  existence  of  rights  rather 
than  of  the  procedure  appropriate  for  their  enforcement.  If,  as 
matter  of  common  law,  the  third  person  is  held  entitled  to  sue  in 
the  name  of  the  promisee  or  to  treat  the  promisee  as  a  trustee 
for  him,  the  provision  would  enable  the  third  person  to  sue  di- 
rectly in  his  own  name.  The  Unglish  common  law,  certfunly, 
does  not  admit  the  indirect  right  any  more  than  the  direct.  The 
provision  has  served  in  some  States  to  add  another  element  of 
confusion. 


"Art.  1890;  Code  of  Practice,  Art.  '>P»ducah  Lumber  Co.  t>.  Paduoah 

35.  Water  Supply  Co.,  89  Ky.  340,   12 

"  Code,  1 2416.  8.  W.  564, 13  S.  W.  249,  7  L.  R.  A.  77, 

••Code,  13740.  25  Am.  St.  Rep.  536;  Smith  u.  Smith, 

••  Code,  (1914)  f  4249.  5  Bueb,  625,  632;  Ellis  o.  Harrison,  104 

"Tlieee   atatutee   are   collected    in  Mo.  270,  277,  16  S.  W.  198.    See  also 

Hepburn,   Cues  on   Code   Pleading,  Preetou  «.  Preston  (Mich.),  172  N.  W. 

188.  371. 
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§  S67.  MatMchnsetts  law. 

In  no  jurisdiction  in  the  United  States  is  the  law  as  strict 
in  denyii^  relief  to  a  straDger  to  the  contract  as  it  is  in  Eng- 
land. But  there  is  no  uniformi^  in  the  law  of  the  several 
States.  That  of  Massachtiaetts,  until  recently  at  least,  most 
nearly  approached  the  Kngliah  r^or.  Early  decisitms  which 
followed  what  was  then  supposed  to  be  the  English  law,  and 
gave  a  direct  right  to  the  sole  beneficiary  of  a  contract  and  to  a 
creditor  against  oae  who  had  promised  to  pay  his  debt,  have 
been  overruled."  But  by  statute,  if  not  otherwise,  the  bene- 
ficiary of  a  life  insurance  poficy  is  entitled  to  the  proceeds  of 
the  policy  as  ^lunst  the  personal  repffesentatives  of  the  in- 
sured," and  by  a  later  statute  •*  may  sue  the  insurance  cran- 
pany  in  his  own  name.  Further,  the  Massachusetts  court  has 
held  that  a  policy  of  fire  insurance  insurii^  the  pronises  of  a 
mortgagor  and  taJien  out  and  ptud  for  by  him,  if  made  payable 
to  the  mortgagee,  may  be  sued  upon  1^  the  latter  in  his  own 
name."   The  mortagee's  interest  in  such  a  policy  is  essentially 


"Teny  v.  Brightman,  132  Man. 
318;  Marafaui  v.  Bigelow,  160  Maaa. 
45,  22  N.  E.  71,  5  L.  R.  A.  43;  Nims  p. 
Ford,  159  Mbm.  57S,  36  N.  E.  100; 
Wriijit  D.  Vermont  life  Ins.  Co., 
164  Maas.  302,  41  N.  E.  303;  Clara  ■>. 
Hotch,  180  Man.  194,  02  N.  E.  260; 
overruling  Felton  o.  Dickinson,  10 
Man.  2S7;  Felch  c  Taylor,  13  Pick. 
133;  Bacon  v.  Woodward,  12  Gray,  376, 
382.  Cf.  Nash,  c  Commonwealth,  174 
Man.  336,  fi4  N.  E.  865. 

"  Stat.  1887,  e.  214,  seo.  73.  This 
statute  and  that  referred  to  in  the  fol- 
lowing note  are  incorporated  in  Rev. 
L.  (1902),  118,  c.  {73.  See  also  as 
to  frat«maJ  beneSdary  anocialjons 
Stat.  1888,  e.  429,  fB8,  9;  B«v.  L.,  o. 
119,  under  which  a  beneficiary  was 
allowed  to  sue  in  his  own  name  in 
Dean  t>.  American  Legion  of  Honor, 
166  Man.  435,  31  N.  E.  1;  Timberlake 
V.  Suprane  Commandery,  208  Mase. 
411,  94  N.  E.  686. 

*•  By  statute  of  1894,  e.  226,  a  bene- 
fioiaiy  m^  sue  in  his  own  name  upon 


aU  polidee  of  life  inmraooe  issued 
since  th&t  date.  A  dedson  in  regard 
to  this  statute  is  Wright  v.  Vermont 
life  Ins.  Co.,  104  Mass.  302,  41  H.  £. 
303. 

**  Palmer  Saving  Bank  v.  Insurance 
Co.,  166  Mass.  189,  44  N.  E.  211,  32 
L.  R.  A.  616,  66  Am.  St.  Rep.  387, 
fcdlowing  previoua  practioe,  which  had 
not  before  been  disputed.  The  MaaB»- 
chusetta  court  rdies  on  the  faet  that 
most  courts  in  the  country  aUow  the 
mortgagee  to  sue.  This  is  true.  See 
II  Am.  Enoyc  of  PI.  and  Pr.  394, 
But  most  American  (»urts  also  allow 
any  creditor  to  sue  on  a  promise  to 
pay  him  made  to  another,  so  that  buc& 
holding  by  them  as  to  tlie  mortgagee's 
right  is  in  aocordanoe  with  their  o&xt 
decisions. 

In  Michigan,  when  as  in  Massa- 
chusetts a  creditor  cannot  sue  upon  a 
promise  to  pay  his  debt,  a  mortgagee 
cannot  sue  upon  insurance  of  the  mort- 
gagor made  payable  to  tibe  mortpigee. 
Hartford  Fin  Ins.  Co.  p.  Davenpart, 
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the  same  as  any  creditor's  interest  in  a  promise  made  to  his 
debtor  to  pay  the  debt.  It  is  true  the  promise  of  the  insurance 
company  is  conditional  and  is  not  to  pay  the  debt  as  such,  but 
any  payment  made  by  the  insurer  operates  as  paymrait  of  the 
debt  pro  kmto,  and,  if  all  the  partiee  are  solvent  it  is  the  mort^ 
g^or  not  the  mortgagee  who  derives  benefit  from  the  payment. 
The  only  distuiction  that  seems  possible  to  except  this  case 
from  the  general  rule  in  r^ard  to  promisee  to  pay  a  debt  to  a 
third  person  is  to  r^ard  a  policy  of  insurance  as  a  mCTcantile 
;  instrument,  the  effect  of  which  is  lai^ty  determined  by  busi- 
nees  custom  **  and  which  may  be  sued  on  like  negotiable  paper 
by  the  party  to  whom  it  is  made  payable  without  r^ard  to  who 
furnished  the  consideration  or  negotiated  the  contract.  This 
distinction  seems  sound.  There  are  also  decisions  in  Massa- 
chusetts, not  overruled,  which  hold  a  devisee  who  has  accepted 
a  devise  Tosde  conditicmal  on  payment  to  another  personally 
liable  to  the  ben^ciaiy.*^  Finally,  it  has  xecently  been  held 
that  a  promise  to  a  parent  to  give  the  latter's  child  a  sum  of 
mon^  may  be  enforced  by  the  child.**  The  reasons  given  for 
distinguishing  the  case  frran  earlier  decisions  **  seem  inadequate, 
but  it  may  induce  the  Massachusetts  court  to  rect^nize  in  the 
future  more  fully  than  in  the  past  tJiat  a  sole  beneficiary  should 
be  entitled,  imder  scmie  form  of  procedure,  to  enforce  a  promise 
made  for  his  benefit. 


37  Midi.  609;  Hinnock  ■>.  Eureka  F. 
ft  M.  Ins.  Co.,  90  Miob.  236,  fil  N.  W. 
387;  eot^.  Hopkiiw  Mfg.  Co.  n.  Aurora 
F.  A  M.  Ins.  Co.,  48  Mich.  148,  11 
N.  W.  846.  In  Coffinsnlte  Savings 
Sadet^y  b.  Boston  Ins.  Co.,  77  Conn. 
076,  60  AU.  647,  69  L.  R.  A.  924,  it 
was  also  luld  ^lat  imftlrjTig  Uw  loss 
payable  to  the  mOTtgagee  gave  the 
latter  no  contract  ri^te  and  that  he 
ma  therefore  bound  l^  an  arbitra- 
tion to  fix  the  Ices  under  the  policy, 
though  not  made  party  to  the  arbi- 
taation. 

*  See  TjLng<4pll^  Sununary  CcHitraots, 
H4»,6I. 


"F^lch  r.  Tayk»-,  13  Pick.  183; 
Adamg  s.  Adams,  14  Allen,  65.  In 
Prentice  ■>.  Brimhall,  123  Man.  291, 
293,  Gray,  C.  J.,  explained  these  detu- 
eionB  by  the  lack  of  equity  poweca  in 
the  court  when  the  first  dedaion  vaa 
made.  Aa  no  equitable  charge  on  the 
property  could  have  been  enforced, 
the  defendant  would  have  escaped 
altogether. if  not  held  penonally  lia- 
ble. 

"Qardner  e.  Deoison,  217  Mass. 
492,  lOS  N.  E.  369, 61  L.  R.  A.  (N.  S.) 
1108. 

"/bid.  at  p.  494: 
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§  368.  Law  of  otheT  states. 

A  lai^  majority  of  the  States  allow  the  sole  beneficiary 
to   sue  at  law;^°  but  besides  Massachusetts,  the  Federal 


"Hie  eonmderatioii  moveB  in  part 
from  the  child,  although  he  is  not  in  a 
podtion  peraonally  to  yield  an  aasent 
to  the  proniiBe  at  the  time  it  is  made. 
.  .  .  The  circumatoncea  of  the  partiea 
mpecti&g  the  naming  of  &  child  are  so 
peculiar,  the  neameBS  ol  the  relation 
so  great,  and  the  obUgatiOD  resting  on 
the  fatlier  and  mother  bo  importaat 
and  tbe  tXMuequencw  to  the  child  m 
vital  that  the  inference  may  be  drawn 
that  the  Atthw  ie  acting  in  the  intereeta 
of  and  M  agent  for  the  aon  in  imtVing 
any  oontraet  as  to  giving  him  a  name." 

'°  Insurance  oasea  are  not  inohided 
in  this  note. 

ABXANSAa.  Bogera  o.  Gallowf^  Fe- 
maie  College,  64  Ark.  627, 44  S.  W.  454, 
39  L.  R.  A.  636.  But  see  Geor^ 
State  Say.  Abboc.  r.  Dealing,  128  Ark. 
148,  193  S.  W.  612;  Priest  p.  Muiphy, 
103  Aik.  464,  144  B.  W.  921. 

luiNOiB.  lAwrence  e.  Ogleaby,  178 
m.  122,  62  N.  E.  94G;  Riepe  v.  Schmidt, 
199  m.  App.  129. 

Induha.  Allm  V.  Daviaon,  16 
Ind.  416;  Beak  p.  Beals,  20  Ind.  163; 
Marlett  o.  Wilmo,  30  Ind.  240;  Miller 
V.  Kllinesly,  41  Ind.  489;  Henderson 
p.  McDonald,  84  Ind.  149;  Waterman 
e.  Morgan,  114  Ind.  237,  16  N.  E.  590; 
StOTcns  V.  Flannagan,  131  Ind.  122,  30 
N.  E.  898;  Ferris  t>.  American  Brewing 
Co.,  155  Ind.  539,  68  N.  E.  701,  62 
L.  R.  A.  306.  See  also  Reed  e. 
Adams  Ac.  Works,  57  Ind.  App.  259, 
284,  106  N.  E.  SS2.  Except  for  the 
Code  the  plaintiff  would  have  to  sue 
in  equity. 

Iowa.  Smead  v.  Steams,  173  la. 
174, 15S  N.  W.  307;  Meyer  v.  Storten- 
beeket  (la.),  166  N.  W.  456. 

Ean&ab.  Strong  «.  Marcy,  33  Kan. 
109,  6  Fac.  366. 

Kbntuckt.  Oarke  ».  McFlwland's 
£xeo.,  6  Dana,  45;  Smith  b.  &nith,  6 


Bush,  625;  Benge  v.  Hiatt's  Adm.,  82 
Ky.  666,  66  Am.  Rep.  912;  Paduoah 
Lumber  Co.  «.  Paducah  Water  Supply 
Co.,  89  Ky,  340,  12  8.  W.  554,  13  S.  W. 
249, 7  L.  R  A.  77, 25  Am.  St.  Rep.  636. 
See  also  McQuire  e,  MoGuire,  11  Bush, 
142;  Mercer  tr.  Mercer's  Adm.,  87 
Ky.  30,  7  S.  W.  401.  Except  for  the 
Code  plaintiff  would  hare  to  sue  in 
equity. 

LouisiAiTA.  Civil  Code,  Arte.  1884, 
1896, 

MabtIiAkd.  Owings  r.  Owings,  1 
H.  A  Q.  484,  491. 

Mabsacbcbbttb.  Fdton  e.  IKckin- 
son,  10  Mass.  287  {overruled  by  Terry 
t>.  Brightman,  132  Mass.  318;  Marston 
V.  Bigelow,  150  Ma».  46,  22  N.  E.  71, 
5  L.  R  A.  43).  See  also  Felch  e>.  T^, 
lor,  13  Hck.  133';  Bacon  v.  Woodward- 
12  Gray,  376, 382;  Prentice  p.  Brimhall, 
123  Mass.  291,  and  other  cases  dted 
tupra,  1 367.  In  Oordner  o.  Denison, 
217  Mass.  492,  105  N.  E.  359,  61L.  R. 
A.  (N.  S.)  1108,  under  the  guise  cS  a 
fictitious  agency  the  Massachusetts 
court  showed  a  traidency  to  revert  to 
its  early  doctrioe. 

MiBsiaaiPFi.  Canada  p.  Yasoo  im. 
R.  Co.,  101  Mis.  274,  67  So.  913. 

MisaouKi.  St.  Louia  n.  Von  Phul, 
133  Mo.  661,  34  8.  W.  843,  64  Am.  St. 
Rep.  696;  Deveis  v.  Howard,  144  Mo. 
671,  46  S.  W.  625;  Crone  o.  Stinde,  156 
Mo.  262,  56  S.  W.  863,  66  S.  W.  907; 
Weinreich  p.  Weinreich,  18  Mo.  App. 
364;  Markd  v.  W.  U.  Tel.  Co.,  19  Mo. 
App.  80;  Olenooe  Lime  Co.  v.  Wmd,  86 
Mo.  App.  163.  But  see  Phcenix  Ins. 
Co.  p.  Trenton  Water  Co.,  42  Mo.  App. 
118;  Howsmon  n.  Trenton  Wata  Co., 
119  Mo.  304,  24  S.  W.  784,  23  L.  R  A. 
146,  41  Am.  St.  Rep.  654. 

Montana.  Civil  Code,  {  2103  (but 
see  McDonald  i>.  Am^can  Bank,  25 
Mont.  466,    65  Pac  896;    Tatem   v. 
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Eglanol  Mining  Co.,  4S  Mont.  367, 
123  Pao.  28). 

Nbbbaska.  Hale  ».  Hipp,  32  Neb. 
269,  49  N.  W.  218;  Sample  v.  Bale,  34 
Neb.  220,  61  N.  W.  837;  hymtia  v. 
City  of  lanooln,  38  Nob.  794,  67  N.  W. 
631;  Don  p.  Cnime,  41  Neb.  666,  69 
N.  W.  806;  Korameyer  Co.  n.  MoOay, 
43  Neb.  640,  S2  N.  W.  60;  Chicago, 
etc.,  R.  R.  Co.  V.  Bdl,  44  N^.  44,  62 
N.  W.  314;  Kaufauum  c.  Cooper,  46 
Neb.  644,  66  N.  W.  796;  Hickman  ». 
Wne,  47  Neb.  177, 180,  66  N.  W.  298; 
Flt^erald  o.  McCIay,  47  Neb.  816, 
66  N.  W.  828;  King  ».  Muririiy,  49 
Neb.  670,  68  N.  W.  1029;  Ibdunan  v. 
Qaiser,  53  Neb.  474,  73  N.  W.  923; 
Kolde  Mari>le  Co.  p.  McClay,  64  Neb. 
661,  74  N.  W.  1062.  But  see  Eaton 
e.  Fairbuiy  Water  Wwka  Co.,  37  Neb. 
646, 66  N.  W.  201,  21  L.  R.  A.  6S3,  40 
Am.  R^.  610. 

Nevada.  SeeFerriav.CaiKHiWater 
Co.,  16  NcT.  44,  40  Am.  Rep,  486. 

New  Jbbsbt.  Rue  v.  Meira,  43  N.  J, 
Eq.  377,  384;  Whit«head 
61  N.  J.  L.  75,  38  AU.  802; 
t>.  Rondel,  76  N.  J.  Eq.  394,  74  AU. 
703. 

New  York.  Bobemetbcm  v.  Van- 
doiuyden,  1  Johna.  139,  140;  Olen  r. 
Hope  Mutual  L.  I.  Co.,  66  N.  Y.  379; 
Little  n.  Banks,  86  N.  Y.  268;  Ibdd  e. 
Weber,  96  N.  Y.  181,  47  Am.  Rep.  20; 
Rector  b.  Teed,  44  Hun,  349,  120  N.  Y. 
683,  24  N.  E.  1014;  Buchanan  *. 
Tilden,  1S8  N.  Y.  100,  52  N.  E.  724, 
70  Am.  St.  Rep.  454;  Roberta  v.  Cobb, 
31  Hun,  160;  Knowlw  v.  Erwin,  43 
Hun,  160;  affd.  124  N.  Y.  633,  26 
N.  E.  769;  Whitcomb  v.  Whitoomb, 
92  Hun,  443,  86  N.  Y.  Supp.  607; 
Babco<^  e.  Chase,  92  Hun,  264,  36 
N.  Y.  S.  879;  Luce  p.  Gray,  92  Hun, 
609,  36  N.  Y.  S.  1066.  But  BBoeoiara 
Lorillaid  p.  Clyde,  122  N.  Y.  498, 
26  N.  E.  917,  10  L.  R.  A.  113; 
Townmnd  v.  Raekham,  143  N.  Y.  616, 
38  N.  E.  731;  SuUiTan  p.  Sullivan,  161 
N.  Y.  661, 66  N.  E.  116;  Wainwiight  p. 
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Queen's  County  Wat«r  Co.,  78  Hun, 
146,  28  N.  Y.  8.  087;  Coleman  v.  Hilar, 
85  Hun,  547,  33  N.  Y.  S.  367;  Bu£Fato 
Cement  Co.  v.  NcNaughton,  00  Hun, 
74,  36  N.  Y.  8.  463,  afld,  156  N.  Y.  702, 
61  N.  E.  1089,  re-argument  denied,  157 
N.  Y.  703,  62  N.  E.  1123;  Glena  Falls 
Gas  Light  Co.  v.  Van  Vtanken,  11 
N.  Y.  ARp.  Div.  420,  C  N.  Y.  S.  339. 
See  remarks  on  subsequent  New  York 
decisioiiB  later  in  this  section,  and  it^ra 
n.  84. 

'  NoBTH  Cabouna.  Qorrell  v.  Greens- 
boro Water  Co,,  124  N.  C.  328,  32  S.  E. 
720,  46  L.  R.  A.  513,  70  Am.  St.  Rep. 
698;  Chandler  t>.  Jonee,  173  N.  E.  427, 
92  B.  E.  146. 

Ohio.  ITickinger  p.  Saum,  40  Ohio 
St.  591,  601;  Irwin  o.  Lombard  Univer* 
nty,  66  Ohio  St.  0,  20,  46  N.  E.  63, 
36  L.  R.  A.  239,  60  Am.  St.  Rep. 
727. 

Oklahoma.  Smith  p.  Joe.  W.  Mora 
Buggy  Co.  (Okl.),  160  Pac.  875. 

Fennbilvania.  Strohecker  p.  Grant, 
16  S.  &  R.  237,  241,  sembU;  Ayer's  Ap- 
peal, 28  Pa.  179;  Hoetetter  v.  aollinger, 
117  Pa.  606,  12  Atl.  741.  See  also 
Sweeney  p.  Houston,  243  Pa.  642,  90 
Atl.  347,  L.  R.  A.  1915  A.  770.  But 
see  oontra  Edmundson  p.  Penny,  1 
Barr,  334,  44  Am.  Deo.  137;  Guthrie 
«.  KeiT,  86  Pa.  303. 

Beoovcoy  is  i^owed  only  where 
money  or  property  is  placed  in  the 
hands  of  the  promisor  as  consideration 
for  his  promise.  First  Methodist 
Episcopal  Church  v.  Isenberg,  246  Pa. 
221,  92  Atl.  141. 

Rhooe  Island,  Adams  p.  Union 
R.  R.  Co.,  21  R.  I.  134,  42  Atl.  516, 
44  L.  R.  A.  273;  Gould  p.  United 
Traction  Mut.  Aid  Assoc.,  26  R.  I. 
142,  143,  58  AU.  624;  Waterhouae  v. 
Waterhouse,  29  R.  I.  486,  72  Atl.  642, 
22  L.  R.  A.  (N.  S.)  639.  See  also  Blake 
p.  Atlantic  Nat.  Bank,  33  R.  I.  464, 
82  Atl.  226,  39  L.  R.  A.  (N.  S.)  874. 
But  see  amtra  Wilbur  a.  WUbuz,  17 
R.  I.  295,  21  Atl.  497. 
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Courta"  Connecticut/*  Georgia,'*  Michigan/*  Minnesota," 

"Goodyear  Shoe  M&eh.  Co.  n. 
Daacell,  19  Fed.  Rep.  682,  fie  C.  C.  A. 
300,  uid  see  caaes  in  the  preceding 
ptHBgraph.  But  see  Pennsylvania  Sted 
Co.  V.  New  Yoric  aty  Ry.  Co.,  198  Fed. 
721,  117  C.  0.  A.  603. 

"  Baxter  t>.  Camp,  71  Coim.  246,  41 
AU.  803,  42  L.  R.  A.  614,  71  Am.  St. 
Rep.  169.  The  oourt  leaves  the  qu»- 
tion  open  wlietber  a  Euit  in  equity  in 
which  the  rqireeaitativee  of  the  pn>m- 
isecE    were   joined    oould    be  main- 

"O^es  V.  Naahville  &o.  Ry.  Co., 
130  Ga.  430,  60  S.  E.  1048,  124  Am. 
St.  Rep.  176.  Cf.  Code,  {  3664;  WUaon 
f.  First  Freebyterian  Church,  SQ  Ga. 
664;  Crawford  o.  Wilson,  139  Ga. 
664,  78  S.  E.  30,  44  L.  R.  A.  773; 
Cut  v.  Louisville  &c.  R.  Co.,  141  Ga. 
219,  80  8.  E.  716;  Jordan  «.  Dmo 
Culvert  &a.  Co.,  146  Ga.  284,  91  S. 


South  Cakouka.  Thompson  e. 
Gwdon,  3  Strobh.  196. 

TuuB.  Meyer  e.  Walker-Smith 
Grocer  Co.,  60  Tex.  Civ.  App.  462,  127 
S.  W.  1118;  Peters  t>.  Lindsey  (Tei. 
av.  App.),  144  S.  W.  694;  Bridge- 
water  V.  Hooks  (Tex.  Civ.  App.), 
169  8.  W.  1004;  Hales  v.  Petera  (Tex. 
av.  App.),  162  S.  W.  386. 

Utah.  See  Montgomery  v.  Rief,  16 
Utah,  496,  50  Pac.  523. 

Vdruont.  Hodges  i>.  Phelps,  66  Vt. 
303,  26  Atl.  626.  But  see  contra 
Cramptou  t>.  Ballard,  10  Vt.  261;  HaU 
V.  Huntoon,  17  Vt.  244,  44  Am.  Dec. 
332;  Fugure  tt.  Mut.  Soc.  of  St.  Joseph, 
46  Vt.  362. 

ViKOiNiA  (statutory).  Taliaferro  v. 
Day,  82  Va.  79;  But  see  amtra  prior 
to  statute  Rosa  v.  Milne,  12  Ldgh,  204, 
37  Am.  Dec.  646,  also  Newberry  Land 
Co.  t>.  Newberry,  96  Va.,  Ill,  27  8.  E. 
897. 

WbbtVihoihia  (statutory).  John- 
eon  D.  McClung,  26  W.  Va.  669,  670; 
Butts  V.  Butts  (W.  Va.),  94  8.  E.  360. 

WiscoMBiK.  Grant  v.  Diebold  Safe 
Co.,  77  Wis.  72,  46  N.  W.  961;  Tweed- 
dale  I).  Tweeddale,  116  Wis,  517,  93 
N.  W.  440,  61  L.  R.  A.  509;  Sedgwick 
V.  Blanchard,  164  Wis.  421,  160  N.  W. 
267. 

UNmiD  States.  National  Bank  v. 
Gmnd  Lodge,  98  U.  S.  123,  26  L.  Ed. 
75.  Conf.  Constable  v.  National 
Steamship  Co.,  154  U.  S.  61,  14  Sup. 
Ct.  Rep.  1062,  38  L.  Ed.  903;  German 
Allianoe  Ins.  Co.  v.  Home  Water  Sup- 
idy  Co.,  226  U.  8.  220,  33  Sup.  Ct.  32, 
67  L.  Ed.  196,  42  L.  R  A.  (N.  S.)  1000; 
Sayward  v.  Dexter,  72  Fed.  Rep.  768, 
44  U.  S.  App.  376,  19  C.  C.  A.  176; 
United  States  i>.  National  Surety  Co., 
92  Fed.  Rep.  649,  34  C.  C.  A.  626; 
Brown  A.  Haywood  Co.  v.  Ligoa,  92 
Fed.  861;  Goodyear  Shoe  Mach.  Co. 
p.  DiUMd,  119  Fed.  692,  66  C.  C.  A. 


"Board  of  Commerce  t 
Trust  Co.,  226  Fed.  464,  464, 140  C.  C. 
A.  486;  Wheeler  v.  Stewart,  94  Mcih. 
445,  54  N.  W.  172;  linneman  v.  Mo- 
roes,  98  Mich.  178,  67  N.  W.  103  (the 
court  left  open  the  question  whether 
there  wss  an  equitable  right} ;  Knights 
of  the  Modem  Maccabees  v.  Sharp,  163 
Mich.  449,  128  N.  W.  786,  33  L.  R.  A. 
(N.  8.)  780;  Signs  v.  Bush's  Est.,  199 
Mich.  192,  165  N.  W.  820;  Preston  v. 
Preston  (Mich.),  172  N.  W.  371  (suit 
in  equity  allowed). 

"  Jefferson  v.  Asch,  63  Minn.  446, 
65  N.  W.  604,  26  L.  R.  A.  257,  39 
Am.  St.  B«p.  618;  Union  Ry.  Storage 
Co.  V.  MoDermott,  63  Minn.  407,  66 
N.  W.  606.  In  the  first  of  these  coses 
the  court  says,  "Where  there  is  nothing 
but  the  promise,  no  oonsidention 
from  such  stranger  and  no  duty  cv 
obligation    to    him    on    the   part  of 


(ibvGoOt^lc 


§  368      CONTBACTS  FOR  THE  BENEFIT  OF  THIRD  PERSONS  697 

New  Hampehire,"  Vennont,"  Vir(pnia,™  and  to  some  d^ree 
PeDnaylvania,"  and  Or^on,"  do  not  allow  an  action.  But  in  the 
Federal  Coxirts  and  those  of  Connecticut,  Michigan,  Vermont, 
'Virfpia&,  it  seema  a  suit  in  equity  may  be  maintained.*'  The 
law  of  New  York  is  not  very  clear.  It  has  been  held  in  recent 
decisions  that  in  order  to  entitle  one  who  is  not  a  party  to  a  con- 
tract to  sue  upon  it,  the  promisee  must  owe  him  some  duty;  ^ 
but  it  seems  that  a  moral  duty  is  enough,  and  this  gives 
the  court  considerable  latitude.*'    And  recent  decisions  make 


"Curry  v.  Bogera,  21  N.  H.  247. 

"Crampton  v.  Ballard,  10  Vt.  251; 
HaU  0.  Huntoon,  17  Vt.  244,  44  Am. 
Dec.  332;  Fugure  ».  Mut.  Soc.  of  St. 
Joseph,  46  Vt.  362.  But  in  Hodgea 
p.  Pbelpe,  65  Vt.  303,  26  Atl.  626,  it 
was  hdd  HaA  a  devise  subject  to  the 
paymeDt  of  a  legacy  imposed  a  per- 
Bonal  liability  on  the  deviaee,  if  be 
accepted  the  deTiae. 

"  Robs  t>.  Milne,  12  Leigh,  204,  37 
Am.  Deo.  046.  But  see  Code,  {  2415, 
constnied  in  Newbeny  Land  Co.  v. 
Newberry,  95  Va.  Ill,  27  8.  E.  897. 
In  TaliafMTo  d.  Day,  82  Va.  79,  an 
aocepted  devise  subject  to  a  legacy  was 
held  to  impose  a  personal  liability. 

"  Edmtmdson  p.  Penny,  1  Barr.  334, 
44  Am.  Deo.  137;  Guthrie  v.  Kerr,  85 
Pa.  303.  See,  however,  Ayer'a  Appeal, 
28  Pa.  179;  Meniman  «.  Moore,  90  Pa. 
78,  81;  Hostetter  v.  Hollinger,  117  Pa. 
606,  12  Atl.  741;  In  re  Edmundson's 
Ettt.,  259  Pa.  429,  103  Atl.  277.  If  the 
promisor  receives  propaly  as  the  oon- 
sideEation  tar  a  promise  to  make  pay- 
ment, though  the  promisor  is  under  no 
obligation  to  use  the  property  received 
or  its  piooeeds  for  the  purpose,  tiie 
Pennsylvania  court  apparently  by  an 
unwarranted  extension  of  the  law  of 
truHts  holds  the  promisor  liable. 

"SeeWra,  S371,n. 

"  See  oases  in  preceding  notes. 

"  Vrooman  v.  Turner,  69  N.  Y.  280, 
283,  25  Am.  Rep.  195;  Beveridge  v. 
N.  Y.  Elevated  R.  R.,  112  N.  Y.  1,  26, 
19  N.  E.  480,  2  L.  R.  A.  648;  Loril- 


lard  V.  Clyde,  IW  N.  Y.  498,  25  N.  E. 
917, 10  L.  R.  A.  113;  Dumherr  v.  Rau, 
135  N.  Y.  219,  32  N.  E.  49;  Townsend 
V.  Rackbam,  143  N.  Y.  616,  38  N.  E. 
731;  Sullivan  v.  Sullivan,  161  N.  Y. 
664,  60  N.  E.  116;  Coleman  v.  Hiler, 
86  Hun,  647,  33  N.  Y.  8.  357.  Sea 
aJso  Glens  Falls  Gas  Light  Co.  v.  Van 
Vranken,  U  N.  Y.  App.  Div.  420,  4S 
N.  Y.  S.  339;  Opper  v.  Hirsch,  68  N.  Y. 
S.  879,  33  N.  Y.  Misc.  660.  In  Rob- 
seau  V.  Rouss,  ISO  N.  Y.  118,  72  N.  R 
916,  the  court  said,  "A  promise  for  the 
benefit  <^  a  third  person  must  not  only 
be  supported  by  a  sufficient  conaida»- 
tioD,  but  the  one  furnishing  it  must 
have  a  legal  interest  in  the  performance 
of  the  i^omise."  Compare  the  cages 
of  little  V.  Banks,  86  N.  Y.  258,  and 
Todd  p.  Weber,  95  N.  Y.  181,  47  Am. 
Rep.  20. 

"  Buchanan  p.  Tllden,  158  N.  Y.  109, 
62  N.  E.  724,  44  L.  R  A.  170,  70  Am. 
St.  454;  Bouton  p.  Welsh,  170  N.  Y. 
654,  63  N.  E.  539;  Case  p.  Case,  203 
N.  Y.  283, 96  N.  E.  440,  Ann.  Cas.  1913 
B.  311;  Knowles  p.  Erwin,  43  Hun,  ISO, 
affd.  124  N.  Y.  633,  26  N.  E.  759; 
Whitoomb  p.  Whitoomb,  92  Hun,  443, 
36  N.  Y.  8.  607;  Baboock  p.  Chase,  92 
Hun,  264,  38  N.  Y.  S.  879;  Luce  p. 
Gray.  92  Hun,  699,  36  N.  Y.  8.  1066. 
In  all  tbeee  cases  the  promise  was  to 
pay  money  to  a  dependent  relative. 
See  also  De  Cicco  b.  Schweixer,  221 
N.  Y.  431,  117  N.  E.  807,  L.  R.  A. 
1918  E.  1004,  Ann.  Cas.  1918  C.  818 
(affianced  wife). 
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it  probable  that  ultimately  any  contract  for  the  sole  benefit 
of  a  third  person  may  be  enforced  by  him.*^  Minnesota  has 
adopted  the  same  requirement  of  an  obligation  from  the  prom- 
isee to  the  beneficiary.''  Missouri  has  also  held  some  duty  nec- 
essary and  a  moral  duty  sufficient,*"  but  a  late  decision  incon- 
Mstently  dispenses  with  the  requirement.*'  A  suggestion  of  the 
sort  is  oceauonaUy  found  in  other  States."    The  supposed 


**  In  Seaver  v.  Hoiuom,  224  N.  Y. 
233,  120  N.  E.  639,  a  pronuse  to  pay 
the  niece  of  the  jvomisee's  wife  was  en< 
forced.  In  Pond  v.  New  Bocbelle 
Water  Co.,  183  N.  Y.  330, 76  N.  E.  211, 
1L.R.  A.  (N.8.)958,5Ann.CBa.504, 
an  inhabitant  of  a  village  to  which  the 
defendant  had  contracted  to  supply 
water  was  aUowed  to  sue  forbreach  of 
the  contract.  In  Smyth  u.  New  York, 
203  N.  Y.  106,  96  N.  E.  409,  the  plain- 
tiff  was  allowed  to  eue  a  contractor 
who  had  agreed  with  tJie  city  to  pay 
for  injuries  to  property  abutting  on  a 
propooed  subway.  The  plaintiff's  prop- 
erty was  injured  and  the  court  con- 
ceded that  the  pliuntiff  had  no  direct 
right  against  the  city.  See  also  Pams- 
worth  V.  Boro  Oil  &  Gas  Co,,  216  N.  Y. 
40,  48,  109  N.  E.  860.  In  Gulla  v. 
Barton,  164  N.  Y.  App.  Div.  293,  149 
N.  Y.  S.  9^2,  the  plaintiff  was  a  mem- 
ber of  a  trade  union  with  which  the 
defendant  had  contracted  to  pay  his 
onployeee  certun  wages.  The  plain- 
tiff was  allowed  to  sue  on  this  promise. 
In  SeaT«T  0.  Ransom,  224  N.  Y.  233, 
120  N.  E.  639,  640,  Pound,  J.,  for 
the  court  said:  "In  New  York  the 
right  d  the  beneficiary  to  eue  on  con- 
tracts ntade  for  his  ben^t  is  not 
clearly  or  simply  defined.  It  is  at 
present  confined;  Fast.  To  cases  whcie 
titue  is  a  pecuniary  obligation  run- 
ning from  the  promisee  to  tlie  bene- 
ficiary, 'a  l^al  ri^t  founded  upon 
some  obligation  of  the  promisee  in  the 
third  party  to  adopt  and  cl^m  the 
pronuse  as  made  for  his  benefit.' 
Secondly.   To  cases  where   the  con- 


tract is  made  for  the  benefit  of  Uie 
wife  or  child  of  a  party  to  the  con- 
tract. .  .  . 

"The  ri^t  of  the  third  party  ta  also 
upheld  in,  thirdly,  the  pubUc  contract 
cases,  where  the  municipality  seeks  to 
protect  its  inhabitants  by  oovenants 
for  thar  benefit;  and,  fourthly,  the 
cases  where,  at  the  request  of  a  party 
to  the  contract,  the  promise  tuns  di- 
rectly to  the  beneficiary  althou^  he 
does  not  furnish  the  consideratioD. 
It  may  be  safely  said  that  a  general 
rule  sustaining  recovery  at  the  suit  of 
the  third  party  would  include  but  few 
olassee  of  cases  not  included  in  these 
groups,  either  cat^orically  or  in  prin- 
dple." 

uKmmtf  V.  Gardner,  104  Minn. 
370, 116  N.  W.  925,  22  L.  R.  A.  (N.  S.) 
402;  Clark  tr.  P.  M.  Hennessey  Const. 
Co.,  122  Minn.  476,  142  N.  W.  873; 
and  see  Miimesota  cases,  vnfm,  {  381. 

"  Phoenix  Ins.  Co.  e.  Trenton  Wato- 
Co.,  42  Mo.  Kpp.  118;  Howsmon  ». 
Trenton  Water  Co.,  119  Mo.  304,  24 
S.  W.  784,  23  L.  R.  A.  146,  41  Am.  St 
Rep.  654;  St.  Louis  v.  Von  Fhul,  133 
Mo.  £61,  34  S.  W.  843,  54  Am.  St. 
Rep.  695;  Devers  v.  Howard,  14*  Mo. 
671,  46  S.  W.  625;  Glokcoe  Lime  Co. 
c.  Wind,  76  Mo.  App.  163. 

'  Crone  t>.  Stinde,  166  Mo.  202,  66 
8.  W.  863,  56  S.  W.  907. 

"  Merchants'  Union  T^ust  Co.  it. 
New  Philadelphia  G.  Co.  (Del.  Ch.}, 
83  Atl.  520;  FideUty  &  Casualty  Co.  p. 
Martin,  163  Ky.  12,  173  S.  W.  307; 
Sample  V.  Hale,  34  Neb.  220,  51  N.  W. 
837;  Lyman  v.  lincoln,  38  Neb.  794,  57 
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neceeeity  results  from  a  confusion  of  the  two  distinct  types  of 
cases.  The  early  New  York  cases  bearing  on  the  right  of  a 
creditor  to  sue  one  who  had  promised  the  debtor  to  pay  the 
debt  recognized  tha*  the  creditor's  right  was  derivative  and 
tiiat  it  was  by  virtue  of  his  claim  against  the  debtor  that  he 
acquired  a  right  to  sue  upon  the  promise  to  the  debtor.  But 
the  requirement  of  a  debt  or  duty  is  wholly  inapplicable  to 
contracts  for  the  sole  benefit  of  a  third  p^^on.  It  might 
equally  well  be  said  that  a  gift  should  be  invalid  unless  the 
donor  was  under  a  duty  to  make  it.  Moreover,  if  such  a  re- 
quirement were  proper  a  moral  obligation  could  not  suffice. 
When  an  alleged  oblation  is  of  such  a  character  that  the 
ob%ee  cannot  enforce  it  directly  against  the  obligor,  it  can  no 
more  furnish  ground  for  a  derivative  right  ^^ainst  one  who 
has  promised  the  obligor  to  pay  it,  than  it  could  for  garnish- 
ment as  a  debt  due  to  the  obligor.  In  the  first  case  in  New 
York  which  definitely  established  the  requirement  of  a  duty 
from  the  promisee  to  the  plaintiff,^  it  was  true  not  only  that 
the  promisee  was  under  no  duty  to  the  plaintiff,  but  also  that 
the  plaintiff  was  not  intended  by  the  promisee  as  the  bene- 
ficiary of  the  contract.  The  benefit  expected  to  result  to  the 
plaintiff  was  merely  incidental  to  the  general  object  of  the  con- 
tract. This  was  suffici^it  grotmd  for  the  decision;  but  in  the 
later  cases  where  the  doctrine  was  applied  the  result  was  need- 
lessly to  defeat  an  intended  ^t;  and  in  other  cases  wherd  the 
court  enforced  the  promise  unsatisfactory  reasoning  is  re- 
sorted to,  in  order  to  escape  the  supposed  necessity  of  finding 
some  duty  owed  by  the  promisee. 

§  S69.  Life  insurance  cases. 

There  are  several  recurring  situations  which  illustrate  the 
contract  for  the  sole  benefit  of  a  third  person.  The  common- 
est is  the  case  ah^ady  referred  to  of  a  life  insurance  pohcy  for 
Uie  benefit  of  another.  This  case  may  well  be  regarded  as  de- 
pending upon  the  nature  of  a  policy  of  insurance  as  a  mer- 
cantile instrument.   At  all  events  the  insurance  decisions  form 

N.  W.  531;  Mack  Mfg.  Co.  p.  Maa»-         "  Viwiinan  v.  Turner,  69  N.  Y.  280, 
chusettB  Ax.  Ins.  Co.,  103  S.  Gar.  65,      283,  26  Am.  Rep.  196. 
87  S.  E.  439. 
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a  class  by  themselves,  and  but  little  reference  Ib  made  in  them 
to  the  general  law  of  contacts.  Presumably  evwywhere  a  bme- 
ficiary  to  whom  the  insurer  has  promised  the  insured  that  the 
insurance  money  shall  be  paid  is  given  a  right  to  enforce  the 
policy,  and  generally  by  a  direct  action.  This  result  has  been 
reached  in  England  ^  and  Massachusetts "  by  statute,  but  in 
most  states  without  the  aid  of  a  Statute.'^  Where  the  poUcy 
reserves  to  the  insured  a  right  to  change  the  beneficiary,  tha« 
is  a  defeasible  vested  interest  in  the  latter.** 


§  370.  Receipt  of  property  as  consideration  for  a  promise  to 
make  a  pajmeat 

Another  ccnnmon  illustration  arises  on  these  or  similar  facts: 
A  parent  gives  property  to  a  son,  who  upon  receiving  it  prom- 
ises to  make  specified  payments  to  daughters  or  others  either 
at  once  or  upon  the  death  of  the  donor.  There  is  properly  no 
trust  or  even  equitable  chai^,  because  it  is  contemplated  that 
the  son  shall  deal  as  he  sees  fit  with  the  property  transferred  to 
him  and  pay  the  beneficiaries  from  any  source  he  chooses. 
Courts  are  rightly  almost  universally  imwilUi^  to  deny  tiie 


'•46  4  46  Vict.,  c.  76,  (11;  Mam. 
Stats.  1887,  c.  214,  $  73;  1884,  c.  22S. 
(See  Cleaver  v.  Mut.  Hesore  Fund 
life  Assoc.,  (1892)  1  Q.  B.  147. 

"  Nims  u.  Ford,  159  Mass.  576,  35 
N.  £.  100;  Wrif^t  v.  Vermont  Life 
Ins.  Co.,  164  Mass.  302,  41  N.  E.  303. 

"See,  e.  g.,  Mutual  Benefit  L.  Ins. 
Co.  V.  S?rett,  222  Fed.  200, 137  C.  C.  A. 
040,  Ann.  Cas.  1917  B.  298;  Johnson  v. 
New  York  L.  Ina.  Co.,  56  Colo.  178, 
138  Pac.  414,  L.  R.  A.  1916  A.  868; 
Neary  c.  Metropolitan  L.  Ina.  Co. 
(Conn.),  103  Atl.  661;  Peny  ».  Tweedy, 
128  Ga.  402,  57  S.  E.  782,  119  Am,  St. 
Rep.  393,  11  Ann.  Cas.  46;  Mutual 
Ijfe  Ina.  Co.  v.  Devine,  180  HI.  App. 
422;  Mutual  life  Ins.  Co.  v.  Culler 
(Ind.  App.),  119  N.  E.  173;  Townsend 
V.  Fidelity  &  Casualty  Co.,  163  la.  713, 
144  N.  W.  S74,  L.  R.  A.  1915  A.  109; 
niley  V.  ininois  lite  Ins.  Co.,  91  Kan. 
220,  137  Pac.  793,  93  Kans.  193,  144 
Pac.  267,  L.  R,  A.  1916  D.  130,  134; 


Breard  v.  New  Y(»-k  life  Ins.  Co.,  138 
La.  774,  70  So.  799;  Martin  v.  JEtan 
L.  Ins.  Co.,  73  Me.  25;  Metropolitan 
Ins.  Co.  B.  Clanton,  76  N.  J.  Eq.  4,  73 
Atl.  1052;  In  re  Gebert,  95  N.  Y.  Misc. 
477,  160  N.  Y.  S.  782;  Mutual  Benefit 
L.  Ins.  Co.  c.  CununingB,  66  Or.  272, 
126  Pac.  982, 133  Pac  1169, 47  L.  R.  A. 
(N.  S.)  252,  Ann.  Cas.  1915  B.  535. 
Marquet  v.  ^Etna  Life  Ins.  Co.,  128 
Tenn.  213,  159  S.  W.  733,  L.  R.  A.  1916 
B.  749,  Ann.  Cas.  1916  B.  6n.  See 
also  trifro,  i  396,  n.  8,  and  numerous 
cases,  collected  in  Cooley,  Ins.  Briefs, 
p.  3756.  Cf.  cases  of  fraternal  beaa- 
ficiary  societies,  irrfra,  S  390a. 

"  Roberts  v.  Northwestern  &c.  Co., 
143  Ga.  780,  86  S.  E.  1043;  Indiana  Ac. 
Life  Ins.  Co.  ti.  McGinnia,  180  Ind.  9, 
101  N.  E.  289,  45  L.  R.  A.  (N.  S.)  192; 
Mutual  Life  Ins.  Co.  v.  Oullsr  (Ind. 
App),  119  N.  E.  173,  177;  Holder  o. 
Prudential  Ina.  Co.,  77  S.  G.  299,  67 
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bmeficiariee  a  remedy  in  such  a  case.'^  Even  in  England  there 
are  cases  that  have  nevra  been  overruled,  in  which  a  beneficiary 
was  allowed  to  recover  in  an  action  of  debt  against  a  devisee 
whose  devise  was  left  upon  the  condition  that  he  should  make 
a  payment  to  the  beneficiary.  If  the  devisee  accepts  the  gift 
he  is  personally  liable  to  poform  the  duty  which  he  thereby 
assumes,  and  his  UabiHty  is  not  regtricted  to  the  value  of  the 
property  he  has  received."  So  far  as  this  question  of  peraonal 
liability  is  concerned  these  cases  present  quite  as  much 
difficulty  in  principle  as  the  cases  where  the  gift  is  made  inter 
intws. 


M  Beab  e.  Be&ls,  20  Ind.  163;  Hen- 
demon  t>.  McDonald,  84  Ind.  149; 
Waterman  v.  Morgan,  114  Ind.  237,  IB 
N.  E.  690;  Steresa  p.  Flannagan,  131 
Ind.  122,  30  N.  E.  898;  Grant  k.  Brad- 
Btreet,  87  Me.  683,  33  Atl  166;  Wein- 
reich  V.  Weinreioh,  18  Mo.  App.  384; 
Wdnhard  c.  R.  R.  Thompeon  Eet. 
Co.,  242  Fed.  315  (D.  C.  Or^.); 
Knowlee  v.  Erwin,  43  Hud,  150,  124 
N.  Y.  633,  26  N.  E.  7S9;  Luoe  p.  Gray, 
92  Hun,  SW,  36  N.  Y.  S.  1066; 
Feldman  o.  McGuire,  34  Oreg.  309, 
66  Pac.  872;  Thompeon  p.  Gordon,  3 
Strobh.  196.  See  also  I^wrence  p. 
Ogleebjr,  178  m.  122,  62  N.  E.  946; 
BuTBon  t>.  Bogart,  49  Col.  410, 113  Pac 
616. 

Contra  are  Townantd  >.  Rackham, 
143  N.  Y.  616,  38  N.  E.  731;  Coleman 
p.  HUer,  86  Hun,  617,  33  N.  V.  S.  357 
(the  promisee  in  these  cases  vas  tinder 
DO  moral  duty  to  the  beneficiaries); 
Guthrie  v.  Karr,  86  Pa.  303  {<;/•.  Ho»- 
tetter  V.  HolliDger,  117  Pa.  606,  12  Atl. 
741).  Rdief  in  an  action  at  law  was  also 
denied  in  Baxter  p.  Camp,  71  Conn.  246, 
41  AU.  803, 42  L.  R.  A.  SI 4,  71  Am.  St. 
Rep.  169,  and  Idaneman  p.  Moroos,  98 
Mich.  178,  67  N.  W.  103,  39  Am.  St. 
Rep.  528,  but  it  was  suggcated  that  the 
plaintiff  might  have  a  remedy  in  equity. 

•*  Ewer  V.  Jones,  2  Ld.  Ray.  934,  2 
Salk.  415;  6  Mod.  26;  Webb  c.  JiggB, 
4  M.  A  S.  113;  Braithwaite  v.  Skinner, 


6M.  AW.  313.  In  the  laat  case  it  was 
said  by  some  of  the  judges  that  the 
plaintiff's  recovery  would  be  restricted 
to  the  value  of  the  land. 

In  the  United  States  the  devisee  is 
personally  liable  without  restriction. 
Harland  p.  Person,  93  Ala.  273,  9  So. 
379;  Williams  p.  Nicfaol,  47  Ark.  254,  1 
8.  W.  243;  MiUington  v.  Hill,  47  Ark. 
301,  1  S.  W.  647;  Lord  v.  Lord,  22 
Conn.  696;  Olmstead  v.  Bnish,  27 
C(»m.  630;  Zimmer  u.  Sennott,  134 
ni.  606,  26  N.  E.  774;  U  VaUe 
Droit,  170  HI.  App.  4S4;  Porta- 
Jackson,  95  Ind.  210, 48  Am.  Rep.  704; 
Owing's  Case,  1  Bland  370,  17  Am. 
Dec.  311;  Felcho.  Taylor,  13  Pick. 
Bacon  v.  Woodward,  12  Gray,  376, 382; 
Adams  v.  Adams,  14  Allen,  650  Pren- 
tice V.  BrimhaU,  123  Mass.  291,  293; 
Smith  V.  Jewett,  40  N.  H,  630,  636; 
Wiggin  V.  Wiggin,  43  N.  H.  661;  Glen 
■>.  Fiaher,  6  J<rfms.  Ch.  33, 10  Am.  Deo. 
310;  Gridley  e.  Gridley,  24  N.  Y.  130; 
Loder  p.  Hatfield,  71  N.  Y.  92;  Blown 
p.  Knapp,  79  N.  Y.  136;  Yearly 
Long,  40  Ohio  St.  27;  Flickinger 
Saum,  40  Ohio  St.  691;  Hoover 
Hoover,  6  I^.  361;  Ett«r 
wait,  98  Pa.  422;  Dreer  v.  Pemisyl- 
vaoiaCo.,  108  Pa.  226, /n  r«  Edmund- 
son's  Eet.,  269  Pa.  429,  103  AU.  277; 
Jordan  o.  Donahue,  12  R.  I. 
HodgES  p.  PheJps,  65  Vt.  303,  26  AtJ. 
626;  TaUaferro  o.   Day,  82  Va.  79. 
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§  371.  No  distinction  if  promise  based  on  other  valid  con- 
sideration. 

In  most  jurisdictions  no  distinction  is  made  and  recovery  is 
equally  allowed  when  the  promise  is  based  on  valid  consider- 
ation other  than  a  transfer  of  property;  for  instance,  services 
or  fOTbearance  of  a  claim.** 


§  372.  Bonds  to  secure  perfonnance  of  building  contracts  or 
other  duty. 

It  is  a  common  stipiilation  in  a  building  contract  that  the 
contractor  will  pay  all  bills  for  labor  and  materials.  In  most 
cases  the  fulfilment  of  this  promise  by  the  contractor  operates 
to  discbarge  a  liabihty  of  the  owner  of  the  building,  whose 
building  would  be  liable  to  satisfy  the  liens  given  by  the  law  to 
workmrai  and  materialmen.  It  cannot,  therefore,  be  inferred 
that  the  promisee  requires  the  promise  in  order  to  benefit  such 
creditors  of  the  contractor.  The  natural  inference  is  that  hk 
object  is  to  protect  himself  or  his  building.  When,  however, 
the  owner  of  the  building  is  a  municipality,  ex  coimty,  or  State 
such  an  inference  cannot  so  readily  be  justified,  for  the  laws 
give  no  li^is  against  the  buildings  of  such  owners.  In  such 
cases  if  the  stipulation  can  be  re^rded  as  the  result  of  more 
than  the  accidental  insertion  of  a  provision  common  in  build- 
ing contracts  without  reflection  as  to  its  necessity,  it  must  be 
supposed  that  the  object  was  to  benefit  creditors  of  the  con- 

••  Allen  V.    Davison,    16  Ind.   416;  III.  122,  £2  N.  E.  94fi;  and  see  cases 

Maiiett  v.  Wilson,  30  Ind.  240;  Strcmg  cited  mpra,  i  368. 
».  Maroy,  33  Kan.  109,  5  Pac.  366;         But  in   Pennsylvania,   though  the 

Clarke  v.  MoFarland'a  Exec.,  S  Dana,  promise  is  p^haps  enforceable  by  the 

45;  Benge  c  Hiatt's  Adm.,  82  Ky.  666,  batefidary  when  the  consideration  is 

56  Am.  Bep.  912;  Felton  v.  Dickinson,  the  transfer  of  property,  it  is  not  if  the 

10  Mass.  287  (overruled  by  Marston  t>.  consideration   is  anything   else.     £d- 

B^ow,  150  Mass.  45,  22  N.  E.  71,  6  mundson  v.  Penny,  1  Bair,  334,  44  Aol 

L.  R.  A.  43);  Todd  v.  Weber,  95  N.Y.  Dec.  137.    And  such  is  the  law  of  Ore- 

181,  47  Am.   Rep.  20;  Buchanan  d.  gon.     Weinhard  ».  R.  R.  Thompaon 

Tilden,  158  N.  Y.  109,  52  N.  E.  724,  70  £^  Co.,  212  Fed.  315;  Washburn  t. 

Am.  St.  Rep.  454;  Whitoomb  v.  Whit-  Interstate  Investment  Co.,  28  Oreg. 

comb,  92  Hun.  443,  36  N.  Y.  8.  607;  436,  36  Pao.  533,  38  Fac.  620;  Brower 

Baboock  v.  Chase,  92  Hun,  264,  36  Lumber  Co.  v.  Miller,  28  Oreg,  566, 

N.  Y.  S.  879.  43  Fac.  659,  52  Am.  St.  807. 

See  also  I^wrence  v.  Oglesby,  178 
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tractor.  This  supposition  becomes  a  certainty  when  the  leg- 
islature in  view  of  litigation  in  the  courts  in  regard  to  the  matter 
Kiacts  that  ail  buildii^  contracts  made  by  towns  or  counties 
shall  contain  such  &  stipulation.  Creditors  have  in  some  States 
been  allowed  not  only  to  take  advantage  of  the  promise  but  to 
sue  the  contractor  and  his  sureties  upon  a  bond  given  by  him 
to  secure  the  performance  of  his  contract.*^  Similarly  a  bond 
given  by  a  hquor  dealer  to  a  mimicipaUty  to  ensure  performance 
by  htm  of  the  requirements  of  law  has  been  held  enforceable  by 
individuals  injured  by  his  failure  to  observe  those  require- 
ments.** This  result  can  hardly  be  supported  on  any  other 
theory  than  that  the  bonds  are  statutory  obligations  and  that 
the  statute  though  not  so  providing  expressly  is  to  be  construed 
as  ^vii^  not  Eomply  the  municipalify  but  also  individuals  the 


"  King  r.  Downey,  24  Ind.  App.  262, 
B6  N.  £.  680;  Baker  r.  Bry&u,  64  la. 
Ml,  21  N.  W.  S3;  Dn  Moinee  Bridge 
Works  p.  Marzen,  87  Neb.  6S4,  128 
N.  W.  31  (but  see  Hunt  v.  King,  97  la. 
88, 66  N.  W.  71);  St.  Louis o.  Von  Riul, 
133  Mo.  661,  34  S.  W.  843,  54  Am.  St 
Rep.  695  (oTerruling  Kansas  City 
Beww  Pipe  Co.  t>.  Tbompaon,  120  Mo. 
218),  25  S.  W.  522;  Devers  v.  Howard, 
144  Mo.  671,  46  S.  V.  025;  Oleacoe 
lime  Co.  v.  Wind,  86  Mo.  App.  163; 
Swnpk  V.  Hale,  34  Neb.  220,  61  N.  W. 
837;  Lyman  d.  City  of  linooln,  38 
Neb.  794,  67  N.  W.  531 ;  DoU  v.  Ciume, 
41  Neb.  655,  69  N.  W.  806;  Konmeyer 
Co.  IT.  MoCIay,  43  Neb.  049,  62  N.  W. 
60;  Kaufmann  p.  Cooper,  46  Neb.  644, 
65  N.  W.  790;  Hickman  e.  I^me,  47 
Neb.  177,  66  N.  W.  298;  King  v. 
Murpby,  49  Neb.  670,  68  N.  W.  1029; 
Rohman  e.  Qaiaer,  53  Neb.  474,  73 
N.  W.  923;  Fickle  Marble  Co.  p.  Mo- 
Oay,  54  Neb.  661,  74  N.  W.  1002; 
Oastonia  v.  McEntae-Petermn  Co., 
131  N.  C.  303,  42  S.  E.  858;  Baker 
City  Mercantile  Co.  n.  Idaho  Pipe 
Co.,  67  Or.  372,  136  Pac.  23.  Contra, 
Jefferson  v.  Asch,  53  Minn.  440,  65 
N.  W.  0O4,  25  L.  R.  A.  267,  39  Am. 


St.  Rep.  618;  Union  Ry.  Storage  Co. 
V.  MoDennott,  53  Minn.  407,  55 
N.  W.  006;  Buffalo  Cement  Co.  v. 
McNaughton,  90  Hun,  74,  35  N.  Y. 
S.  453,  150  N.  Y.  702,  61  N.  E.  1089; 
157  N.  Y.  703,  52  N.  E.  1123;  Parker 
•.  JeSery,  26  Oi%.  186,  37  Fac.  712; 
Brower  Lumber  Co.  v.  Miller,  28  Greg. 
665,  43  Pao.  659,  52  Am.  St.  Rep. 
807;  Lancaster  b.  Presoolu,  203  Pa. 
640.  See  also  Montgomery  v.  Rief,  IS 
Utah,  496,  50  Fac.  623,  and  71  Cent. 
L.  Journal,  429. 

An  action  on  the  bond  preeente  the 
difficulty  that  the  raoditors  who  re- 
cover not  only  are  not  the  promisees, 
but  are  not  the  persona  who  are  to  re- 
ceive payment.  The  promise  ia  to 
pay  the  penalty  of  the  bond,  not  to 
the  creditors,  but  to  the  town  ot 
county.  Tliia  difficulty  ia  not  much 
alluded  to  in  the  cases.  See,  however, 
Jefferson  v.  Asch,  and  Buffalo  Cement 
Co.  V.  McNaughton,  rujrra.  In  some 
of  the  decisions  where  recovery  was 
allowed,  the  result  was  due  to  statut«e. 

••Koeki  p.  Fakkala,  121  Minn.  450, 
141  N.  W.  793,  47  L.  R.  A.  (N.  8.)  183; 
Lynch  V.  Brennan,  131  Minn.  136,  154 
N.  W.  795,  L.  R.  A.  1916  E.  260. 
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right  to  enforce  it.    In  some  jurisdictions  statutes  do  expressly 
BO  provide.** 

§  372a.  Contracts  of  public  service  corporations. 

A  public  service  corporation  frequently  enters  into  a  con- 
tract with  a  municipality  for  the  performance  of  acts  in  which 
individual  members  of  the  municipality  are  interested  and  when 
a  breach  of  the  contract  inflicts  injury  on  such  an  individual  the 
question  arises  whether  he  may  maintain  an  action  or  whether 
the  right  is  solely  in  the  municipality.  Three  situations  may 
be  distinguished  here :  (1)  The  public  service  corporation  undei^ 
takes  contractually  to  perform  duties  which  would,  in  any 
event,  attach  to  it  by  virtue  of  its  public  profession,  though 
perhaps  the  extent  of  the  duty  would  not  be  exactly  defined 
except  for  the  contract;  (2)  The  performance  undertaken  is  not 
a  duly  imposed  by  law  upon  the  corporation  or  upon  the  mu- 
nicipality, but  finds  its  only  reason  for  existence  in  the  contract 
with  the  municipality.  (3)  The  municipality  is  under  a  legal 
duty  to  the  public  to  perform  the  acts  which  the  corporation 
undertakes  on  its  behalf.  In  the  first  case  the  corporation  is 
liable  to  a  member  of  the  public  for  violation  of  the  duty.' 
A  common  carrier  is  bound  on  payment  of  a  reasonable  charge 
to  perform  its  functions  to  every  mmnber  of  the  public  who  may 
make  application.  What  is  a  reasonable  diai^  may  depend 
upon  the  terms  upon  which  a  franchise  was  granted  and  ac- 
cepted or  upon  the  provisions  of  a  ccmtract  with  a  municipidity. 
If  a  water  company  owes  a  public  duty  to  maintain  its  service 
or  to  maintain  a  certain  pressure  of  water,  a  violation  of  that 
duty  entitles  an  individual  injm^  thereby  to  recover  appro- 
priate damages.^   So  a  water  company '  or  a  gas  company  ^  or  a 

••See    Guanuity    Co.     v.    Preseed  315,  30  S.  Ct.  174;  United  States Fid«l- 

Brick  Co.,  191 U.  8. 416,  427,  48  L.  Ed.  ity  Co.  v.  BarUett,  231  U.  8.  237,  fiS 

242,  24  Sup.  Ct.  142;  Hill  t>.  American  L.  Ed.  200,  34  S.  Ct.  88. 

Surety  Co.,  200  U.  S.  197,  50  L.  Ed.  'See    Wyman    Pub.    Serr.    Corp., 

437,  28  S.  Ct.  168;  Mankin  v.  Ludowici-  ii330  et  teq. 

Cel&don  Co.,  215  U.  S.  633,  64  L.  Ed.  >  Guardian  Truat  Ac.  Co.  e.  Fisher, 

>  Pond  f.  Ner  Rocbelle  Water  Co.,  *  Farasvortli  v.  Boro  Oil  A  Gas  Co., 

183  N.  Y.  330,  76  N.  E.  211, 1  L.  R.  A.      216  N.  Y.  40,  109  N.  E.  860. 
(N.  S.)  968. 
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tel^hone  company  which  receives  a  franchise  upon  a  conb-act 
to  give  service  at  certain  prices,  comes  under  a  duty  to  each  in- 
dividual of  the  community  to  fmnish  service  at  that  price.'  A 
street  railway  company  under  authority  of  law  has  in  many  in- 
stances contracted  with  a  municipaUty  to  cany  passengers  for  a 
five  cent  fare.  A  member  of  the  public  who  is  aggrieved  hy 
breach  of  such  a  c(mtract  may  sue  the  railway  company;  •  but 
his  right  is  based  on  the  duty  imposed  by  law  to  carry  for  a  rea- 
sonable charge  which  under  the  circumstances  is  five  cents.  The 
importance  of  recognizing  that  the  plaintiff's  right  is  not  con- 
tractual has  been  pointed  out.'  If  the  right  were  contractual 
"the  rate  of  fare  could  not  be  raised  without  the  consent  of 
every  one  who  rode  on  the  street  cars,  and  the  city  would 
have  no  legal  right  to  consent  to  modify  the  terms  of  the 


§  373.  Contracts  for  tiie  sole  benefit  of  inhabitants  of  a  com- 
munis. 

The  preceding  section  indicates  that  a  contract  with  a 
municipality  for  a  performance  of  public  advantage  can  rarely 
be  r^arded  as  made  for  the  sole  benefit  of  the  individual  in- 
habitants, any  more  than  the  contracts  of  a  private  corporation 
can  be  regarded  as  made  for  the  sole  benefit  of  tiie  individual 
stockholders; '  though  it  need  not  be  denied  that  if  it  is  clearly 

20)  U.  8.  67,  26  8.  a.  186,  fiO  L.  Ed.  Co.,   155  Ky.  655,   160  8.  W.   179; 

367;  Mugge  v.  Tampa  Water  Works  Rochestw  Tdephone  Co.  v.  Ro«,  IdS 

Co.,  52  FTa.  371,  42  So.  81,  6  L.  R  A.  N.  Y.  429,  88  N.  E.  793. 

(N.  S.)  1171.    In  these  dedaioDs  it  is  'Adams  c  Union  it.  Co.,  21  R.  I. 

dearly  stated  that  the  plaintiff's  right  134,  42  Atl.  615,  44  I^  R.  A.  273. 

at  reooTery  for  Ion  of  hia  property  by  '  Interaatiooal  Ry.  Co.  v.  Rami,  22i 

fire  through  the  failure  of  the  supply  N.  Y.  83,  120  N.  E.  153. 

of  water  which  the  wat«T  company  had  *  In  International  Ry.  Co.  v.  Rann, 

contmcted  tfl  nuintain  was  based  on  224  N.  Y.  S3,  Pound,  J.,  said,  speaking 

the  company's  public  duty  and  the  of  an  agreement  by  a  railway  compAuy 

a^'tian  was  ex  deHclo.    C/.  Qerman  Alii-  with  the  city  of  Buffalo  to  charge  only 

anoe  Ins.  Co.  e.  Home  Water  Sujqily  five  cents  for  fare; 

Co.,  226  U.  S.  220,  33  S.  Ct.  32,  57  "The  agreement  confns  ri^ta  upon 

L.  Ed.  195,  42  L.  R.  A.  (N.  8.)  1000;  the  dty  of  Buffalo.    The  dty  may  ter- 

HouBs  tt.   Houston  Waterworks  Co.,  minat«  it  for  non-performance  or  it 

88  Tex.  233,  31  S.  W.  179,  28  L.  R.  A.  may  rdease  the  railroad   companies 

632.  from  performance  or  oonsmt  to  modffy 

'  Lutea  p.  Fayette  Home  Tel^one  its  terms,  or  it  may  compd  perfmiH 
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intended  to  create  righte  in  the  individuals  rather  than  in  the 
community  as  a  whole  the  intent  will  be  given  effect.'  The 
commonest  illustration  of  the  fto'^oing  principles  arises  where 
a  water  company  contracte  to  fumish  water  sufficient  to 
supply  the  hydrante  of  a  town  or  district,  and  the  failure  of 
ihe  water  company  to  keep  its  promise  to  the  town  results  in 
the  destruction  of  a  building  by  a  fire  which  might  have  been 
^[tinguished  but  for  the  lack  of  water,  or  in  ol^er  damage.  The 
injured  individual  is  not  generally  allowed  to  sue  on  such  a 
promise.  Thoi^  the  town  or  district  which  is  the  promisee, 
not  being  itself  liable  for  the  lack  of  water  or  for  the  destruction 
of  the  building,  has  no  pectmiary  interest  in  the  performance 
of  the  pronuse,  yet  it  may  be  doubted  whether  the  stipulation 
was  exacted  for  the  benefit  of  such  people  as  might  have  their 
buildii^  destroyed  from  lack  of  water.  It  is  a  more  reasonable 
construction  that  the  object  of  the  pronuse  is  to  benefit  the 
commimity  as  a  whole,  and  that  the  city  as  the  representative 
of  the  community  is  the  proper  plaintiff.  Zn  fact,  the  plaintiff 
is  not  usually  allowed  to  recover." 


ance  by  suit.  Washiogton  Coimty 
Water  Co.  v.  Hageratown,  116  Md. 
497,  82  AU.  826.  The  city  ia  the  real 
party  to  the  ograement.  Tbe  individ- 
ual iohabitanta  are  not,  nor  can  they 
become,  parties  thereto.  They  merely 
have  the  benefit  of  it  while  it  lemaiiu 
ia  force.  The  rule  as  to  private  con- 
traetH  which  permits  the  third  party 
for  whose  benefit  it  is  made  to  become 
a  party  thereto,  GifFord  ii.  Corr^an,  117 
N.  Y.  257,  22  N.  E.  756,  6  L.  R.  A.  610, 
can  have  no  application  to  contracts 
like  this  which  are  primarily  municipal 
regulations.  Uttle  Rock  R.  &  E.  Co. 
tr.  Dowell,  101  Ark.  223,  142  S.  W.  165, 
Ann.  Cas.  1913  D.  1086. 

■See  Adams  v.  Union  R.  Co.,  21 
R.  I.  134,  139,  42  Atl.  SIS,  44  L.  R.  A. 
273;  Jenkins  »,  Cheeap^ke  &o.  R. 
Co.,  fll  W.  Va.  697,  67  S.  E.  48,  49 
L.  R.  A.  (N.  S.)  1166. 

■°  German  Alliance  Ina.  Co.  c.  Home 
Water  Co.,  226  U.  3.  220,  33  S.  Ct. 
32,  S7  L.  Ed.  !96,  42  L.  R.  A.  (N.  S.) 


1000;  Boston  Safe  Deposit  Co.  o. 
Salem  Water  Co.,  94  Fed.  238,  240; 
Lovejoy  o.  Bessemer  Waterworks  Co., 
146  Ala.  374,  41  So.  76,  6  L.  R.  A. 
(N.  S.)  429;  Ukiah  County  v.  Ukiah 
Water  Co.,  142  Cal.  173,  7S  Pac.  773, 
64  L.  R.  A.  231,  100  Am.  St.  Hep.  107; 
NicketBon  v.  Bridgeport  Hydraulic 
Co.,  4fl  Conn.  24,  33  Am.  Rep.  1; 
Fowler  v.  Wat«  Co.,  83  Ga.  219,  9 
8.  E.  673,  20  Am.  St.  Rep.  313;  Bush 
V.  Artesian  Water  Co.,  4  Idaho,  618, 
43  Pac.  69,  9S  Am.  St.  R^.  161; 
Fitch  V.  Seymour  Water  Co.,  139  Ind. 
214,  37  N.  E,  982,  47  Am.  St.  Rep.  268; 
Davis  V.  Water  Worka,  54  la.  59,  6 
N.  W.  126,  37  Am.  Rep.  185;  Becker  v. 
Keokup  Water  Worka,  79  la.  419,  44 
N.  W.  694,  18  Am.  St.  Rep.  377; 
Mott  e.  Cherryvale  WatAr  Co.,  48 
Kans.  12,  28  Pac.  989, 16  L.  R.  A.  376, 
30  Am.  St.  Rep.  267;  Hone  v.  Presque 
Isle  Wab*  Co.,  104  Me.  217,  71  AU. 
769,  21  L.  R.  A.  (N.  S.)  1021;  Wilkin- 
son V.  Light,  Heat  &  Water  Co.,  78 
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S  374.  Contracts  to  perform  a  du^  of  a  muiiicipality. 

Where  by  contiract  the  duty  of  a  municipality  is  assumed 
by  a  COTporation,  the  case  seems  indistinguishable  from  any 
case  where  a  debt  or  oblation  Is  assumed.  The  obligation 
assumed  may  be  pecuniary  '^  or  for  performance  of  other 
kinds.  Not  infrequently  a  street  raUway  company  under- 
takes the  duty  of  keepii^  in  repair  a  portion  of  the  streets 
adjacent  to  its  tracks.  The  duty  of  rcpaii  is  one  to  which  the 
municipality  is  itself  subject,  and  when  the  railway  company 
assumes  the  duty,  it  has  been  held  that  tiiereby  an  obligation 
is  created  which  may  be  enforced  by  an  individual  member 
of  the  public  who  is  injured,  directly  against  the  company; " 
and  the  same  conclusion  has  been  reached  where  a  railroad 
caro^^aixy  contracted  with  a  city  to  assume  the  damages  caused 
by  a  change  of  grade  made  by  the  city  m  its  streets."  But, 
as  in  any  case  of  the  assumption  of  a  debt,  it  would  seem  that 
ai^  right  of  each  an  individual  against  the  corporation  was 


Min.  389,  28  So.  877;  Phoenix  Ins. 
Go.  D.  Trenton  Water  Co.,  42  Mo.  App. 
118;  Howamon  c.  Trenton  Water  Co., 
119  Mo.  304,  24  S.  W.  784,  23  L.  R.  A. 
146,  41  Am.  St.  It«p.  664;  MeU  v. 
Cape  Qinfdeau  Waterworks  Co.,  202 
Mo.  324,  100  S.  W.  651;  Eaton  e. 
Eairbuiy  Water  Works,  37  Neb.  546, 
56  N.  W.  201,  21  L.  R.  A.  653,  40  Am. 
Rep.  510;  Ferris  c.  Canon  Water  Co., 
16  Nev.  44,  40  Am.  Rep.  485;  Wain- 
wright  V.  Queens  County  Water  Co., 
78  Hun,  146,  28  N.  Y.  S.  987;  Dlunk 
V.  Dennison  Water  Co.,  71  (Hiio  St. 
250,  73  N.  E.  210;  Beck  v.  Kittanning 
Watw  Co.  (Pa.),  11  Atl.  300;  Anerum 
t>.  Camden  Water  Co.,  82  S.  Car.  284, 
64  8.  £.  151,  21  L.  R.  A.  (N.  S.)  1029; 
Foster  v.  Lookout  Water  Co.,  3  Lea, 
42;  House  n.  Houston  Wat^nrorka 
Co.,  88  Tex.  233,  31  S.  W.  179,  28 
L.  R.  A.  632;  Britton  v.  Green  Bay 
Waterworks  Co.,  81  Wis.  48,  51  N.  W. 
84, 29  Am.  St.  Rep.  856.  But  see  Mugge 
•.  Ttmpft  Water  Worka,  62  Fla.  371, 
42  So.  81,  6  L.  R.  A.  (N.  S.)  1171,  120 
Am.  St.  Rep.  207;  Paducah  Lumber 


Co.  e.  Faduoah  Water  Supply  Co.,  89 
Ky.  340,  12  S.  W.  554,  13  S.  W.  249, 
7  L.  R.  A.  77,  25  Am.  St.  Rep.  636; 
Qocrell  v.  Greensboro  Water  Supply 
Co.,  124  N.  C.  328,  32  S.  E.  720,  46 
L.  R.  A.  513,  70  Am.  St.  Rep.  598. 
In  Fittsfield  Cottonwear  Co.  e.  Pitts- 
field  Shoe  Co.,  71  N.  H.  522,  53  AU. 
807,  60  L.  R.  A.  116  (comm«ited  on  in 
16  Harr.  L.  Rev.  456),  in  a  case  nmi- 
lar  in  principle  the  defendant  was 
held  liable  in  tort.  See  also  tupra, 
{372a. 

"In  Porter  p.  Richmond  &  D.  R. 
Co.,  97  N.  C.  46,  2  S.  E.  374,  the  de- 
fendant contracted  with  the  dty  ol 
Charlotte  to  pay  part  of  the  aalaiy  ctf 
a  policeman  on  duty  at  ite  d^Mt.  The 
policeman  was  held  entitled  to  sue. 

"  Jenree  v.  Metropolitan  St.  Ry., 
86  Kana.  479, 121  Pac.  510,  39  L.  R.  A. 
(N.  S.)  1112;  aty  of  Brooklyn  v. 
Brooklyn  City  R.  Co,,  47  N.  V.  476, 
485;  McMahoD  v.  Second  Ave.  R.  Co., 
75  N.  Y.  231,  237. 

"  Rigney  ».  New  York  Ac.  Co.,  217 
N.  Y.31,  111  N.  E.  226. 
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in  its  nature  merely  derivative,  and  that  his  direct  right 
remained  after  the  contract,  as  before,  gainst  the  municipality. 

§  875.  Obligation  of  carrier — in  T^;ard  to  maiL 

A  case  which  may  be  compared  with  that  of  a  corporation 
under  contract  with  a  mimicipality  is  the  case  of  a  carrier 
imder  contract  with  the  national  government  to  carry  mails. 
It  has  been  uif;ed  that  such  a  contract  is  made  for  the  benefit 
of  individuals  who  send  matter  through  the  post.  It  has,  how- 
ever, been  held  that  the  carrier,"  b  not  liidile  directly  to  one 
who  sends  mail,  or  to  an  insurance  company  which  has  paid 
a  loss  to  such  a  sender  and  has  become  subrc^ted  to  his 
rights; "  nor  is  a  carrier  who  contracts  with  the  government 
to  carry  a  mail  agent,  liable  on  this  contract  to  the  ^ent." 
It  is  difficult  to  distinguish  on  principle  these  case^  from  those 
involving  a  mimicipality.  In  both  it  seems  to  be  true  that 
the  contract  is  made  for  the  benefit  of  the  people  as  a  commu- 
nity rather  than  for  the  benefit  of  particular  individuals,  and 
that  any  r^t  of  action  should  be  vested  in  the  government. 

§  876.  Telegraph  company  cases. 

A  telegraph  company's  contract  made  with  the  sender  of  a 
telegram  to  deliver  it  to  the  person  addressed  b  sometimes 
treated  as  a  contract  made  for  the  sole  benefit  of  the  latter,  who 
is  allowed  to  sue  for  this  reascm.'^  In  some  cases  this  construc- 
tion is  fair  enot^,  but  senders  of  tel^rams  perhaps  more 

"  It  ^ould  be  obaerred  that  a  car-  11  lU.  App.  289,  291  (but  see  Weebeta 

rier  while  engaged  in  tianaporting  mail  Union  Tel.  Co.  v.  Dubois,  128  HI.  24S, 

ia  not  a  common  carrier,  but  an  agency  21  N.  E.  4,  16  Am.  St.  Rep.  10ft); 

of  government,  and  as  much  aubject  Western  Union  Tel.  Co.  p.  Fenton,  62 

to  ita  lawB  and  regulations  aa  every  Ind.  I,  3  (statutory);  Markel  f.  Weet- 

other  branch  of  the  poet  office.  em  Union  Td.  Co.,  19  Mo.  App.  80 

1' United  Stated  v.  American  Surety  (statutory);  Aiken  v.  Western  Union 

Co.,  156  Fed.  941;  United  States  t>.  Tel.  Co.,  5  S.  C.  358;  Wastmi  Union 

Atlantic  Coast  Line  R.  Co.,  206  Fed.  Tel.  Co.  o.  Jones,  81  Tex.  271, 16  S.  W. 

190;   Boston  Insurance  Company  v.  1006.    The  cases  allowing  a  right  of 

Chicago,  etc.,  Ry.  Co.,  118  Iowa,  423,  action,  based  on  ranous  reasons,  are 

92  N.  W.  S8,  69  L.  R.  A.  796.  collected  in  Jco^oe  on  Eleotrio  Law, 

**  Nolton  V.  Western  Raih-oad,   16  { 1008;  Wyman,  Pi^ilio  Service  Cor- 

N.  Y.  444,  69  Am.  Dec.  ^3.  porations,  {  348. 

"  Western  Union  Tel,  Co,  v.  Hope, 
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frequently  are  seeking  objects  of  their  own  rather  than  the 
benefit  of  another. 

§  377.  Charitable  subscripticHts. 

One  of  the  numerous  ways  of  tni^lfing  out  a  fictitlouB  coosid^^ 
ation  for  charitable  fiubscriptions  is  to  regard  the  promises  of 
tike  subscribers  as  mutual  promises  to  pay  the  beneficiary,  who 
is  then  allowed  to  sue  as  on  a  contract  made  for  its  benefit." 
In  fact,  in  such  subscriptions  the  promise  of  each  subscriber 
on  a  tail  construction,  almost  always  rurs  directly  to  the 
beneficiary  or  to  trustees  representing  it.  The  subscribers 
do  not  mutually  promise  one  another. 

§  378.  Actloo  by  an  undetermined  beneficiary. 

In  a  New  Jersey  case  "  the  beneficiary  was  imdetermined 
when  the  contract  was  made.  The  defendant  contracted  to 
pay  $750  to  the  owner  of  the  foal  by  the  defendant's  stallion 
that  first  trotted  a  nule  in  2.30.  The  plaintiff  who  answered 
the  description  was  allowed  to  sue  on  the  contract  though  not 
a  party  to  it.**  So  the  winner  of  a  "popularity  contest " 
instituted  by  a  newspaper  was  allowed  to  recover  the  prize, 
though  the  contract  must  have  been  made  with  the  voters 
and  the  winner  was  indeterminate  until  the  end  of  the  contest.** 

§  379.  Enforcement  of  beneflciai7*s  right  by  injunction. 
An  Indiana  decision  "  presents  the  rather  unusual  case  of 

"  Bogera  V.  Qallowtty  Fenule  Col'  close  tliMr  ahope  on  Sunday.    For  aigr 

lege,  64  Ark.  627,  44  S.  W.  464,  39  breach  it  waa  agreed  that  the  oSeoder 

L.  R.  A.  636;  Wilson  v.  Fiiat  FTeeby-  should  pay  the  plaintiff  SIOO.     The 

teian  Church,  56  Ga.  554;  Irwin  ir.  plaintiff  wbs  not  allowed  to  recover 

Lombard  UniTeiaity,  66  Ohio  St.  9,  because  its  benefit  was  not  the  abject 

20,  46  N.  E.  63,  36  L.  R.  A.  239,  60  of  the  contract. 

Am.  St.  Rep.  727.    See  also  Hale  e.  ^  Whitehead  v.  BurgeM,  61  N.  J.  L. 

Ripp,  32  Neb.  269,  4ft  N.  W.  218;  75,  38  Atl.  802. 

Robota  p.  Cobb,  31  Hun,  150;  «upra,  "  See  also  cases  where  a  creditor 

S  116.  unidentified  at  the  time  of  making  a 

Contra  is  Curry  tr.  Rogers,  21  N.  H.  contract  to  pay  a  claim  answering  the 

247.    A  curious  case  where  the  prom-  dracription  of  his,  is  allowed  to  sue, 

isea  actually  were  by  the  BubsOTibeTB  infra,  {  389. 

to  each  other  ia  New  Orleans  St.  Jo-  "  Smead  v.  Steams,  173  la.  174,  15S 

ae^ih's  Assoc,  o.  Magnier,  16  La.  Ann.  N.  W.  307. 

338.    A  number  of  hatters  agreed  to  "  F^ris  v.  American  Brewing  Co., 
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the  enforcement  by  injunction  of  a  promise  for  the  benefit  of 
a  third  person.  The  defendant  as  lesaee  of  certain  prenuses 
had  covenanted  with  the  lessor  to  sell  on  the  premises  no  beer 
except  that  manufactured  by  the  plaintiff  company.  The  lesstff 
was  a  relative  of  stockholders  in  the  company,  but  had  no 
pecuniary  interest  in  the  matter.  The  company  was  granted 
an  injunction  to  enforce  the  covenant.*' 

§  380.  Confusion  in  regard  to  contracts  to  discha^e  a  debt. 

It  is  in  r^ard  to  contracts  to  discharge  a  debt  of  the  promisee 
tiiat  the  greatest  confusion  prevails.  In  the  first  place  the  in- 
trinsic difficulty  of  the  case  is  greater  than  where  the  third 
person  is  the  sole  beneficiary  of  the  contract.  Trust,  agency, 
novation,  must  here  be  carefully  distinguished,  and  the  facts 
may  not  clearly  indicate  in  which  class  a  particular  case  belongs, 
since  the  parties  may  not  have  sufficiently  expressed  any 
intention.  Further,  it  is  in  this  class  of  cases  that  the  reasonii^ 
of  the  courts  is  most  artificial.  New  York  by  the  decision  of 
Lawrence  v.  Fox  '*  has  done  more  than  any  other  jurisdiction 
to  spread  and  strengthen  the  theory  that  a  third  person  has  a 
direct  ri^t  of  action  on  such  a  contract.  In  a  later  case  *' 
the  New  York  court  said:  "It  is  not  every  promise  made  by 
one  to  another  from  the  performance  of  which  a  benefit  may 
inure  to  a  third,  which  gives  a  right  of  action  to  such  third 
person;  he  being  neither  privy  to  the  contract,  nor  to  the  con- 
sideration. The  contract  must  be  made  for  his  benefit  as  its 
object,  and  he  must  be  the  party  intended  to  be  baiefited. " 

This  language,  or  similar  language,  is  adopted  in  other 
cases."    It  seems  hard  to  suppose,  however,  that  the  courts 

1I>5  lod.  539,  6S  N.  E.  701,  52  L.  R.  A.  »  Simsoa  e.  Brown,  68  N.  Y.  366, 

305.  361. 

"To    Bimilar   effect   is   Anden   t>.  "Central    Trust   Go.    o.    Berwind- 

Gardner,  161  N.  C.  004,  66  8.  E.  666;  White  Co.,  95  Fed.  391;  Tboauu  Mfg. 

and  in  Chicago,  etc.,  R.  R.  u.  BeU,  44  Co.  b.  Piather,  66  Ark.  27,  44  S.  W. 

Neb.  44,  62  N.  W.  314,  an  agreement  218;  HaU  t>.  AUohI,  20  Ky.  h.  Rep, 

not  to  Bue  a  tliiid  pciBon  was  effectively  1482,  49  S.  W.  444;  JefFeraon  if.  Asch. 

used  as  a  bar  to  an  action  against  the  53  Minn.  446, 55  N.  W.  004,  25  L.  R.  A. 

lattOT.     See  also  Ayer-B  Appeal,  28  257,  39Am.St.  Rep.618;Clar)ci>.  Hetf 

Pa.    179.  neesey  Const.  Co.,  122  Minn.  476,  142 

"20  N.   Y.  268.  N.  W.  873;  State  p.  St.  Louis,  etc,  Rait 
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which  use  it  really  believe  that  the  intent  of  the  promiBee  in 
such  a  case  as  Lawrence  v.  Fox  is  to  benefit  the  third  party. 
When  a  grantor  of  premises  subject  to  a  mortgage  requires 
the  grantee  to  assume  and  agree  to  pay  the  mortgage,  is  it  the 
road,  126  Mo.  596,  617,  28  S.  W.  1074; 
Qanmy  b.  Bogere,  47  N.  Y.  233,  7 
Am.  Rep.  440;  Vrooman  d.  Turner,  60 
N.  Y.  280,  283,  25  Am.  It«p.  195;  Bev- 


xidge  V.  New  York  Elevated  Railroad, 
112  N.  Y.  1, 26, 19  N.  E.  489, 2  L.  R.  A. 
648;  MoUison  o.  Gubelman,  170  N.  Y. 
8.  985;  ParkM  v.  Jrffety,  26  Oreg.  186, 
183,  37  Fac.  712;  Dayidaon  v.  Madden, 
89  Oreg.  209,  173  Pac.  320.  In  SSlva 
King  CoalitioD  Mines  Co.  v.  Silver 
King  C.  M.  Co.,  204  Fod.  166,  176, 
122  C.  C.  A.  402,  however,  Sanborn, 
J.,  aaid,  after  quoting  the  extract  from 
the  New  York  decision  here  quoted 
in  the  t«zt:  "Many  authoritieB  ore 
cited  that  have  repeated  or  af^iroved 
this  HtAtement  of  the  law.  Austin  v. 
Sdigman,  18  Fed.  519,  522;  Sayward  v. 
Dejrter,  H.  A  Co.,  72  Fed.  758,  764, 
765,  19  C.  C.  A.  176;  Conatable  r. 
National  Steamship  Co.,  154  U.  S.  51, 
74,  14  8.  Ct.  1062,  38  L.  Ed.  903; 
American  Exchange  National  Bank  v. 
Northern  Fac  R.  Co.,  76  Fed.  130; 
Central  Trust  Co.  v.  Berwind-White 
CoaJ  Co.,  95  Fad.  391;  Electric  Appli- 
ance Co.  V.  United  States  F.  &  Co., 
110  TTui.  434, 85  N.  W.  648, 63  L.  R.  A. 
609,  613;  Parker  v.  Je&ery,  26  Or.  186, 
37  Flic.  712;  Burton  o.  Larkin,  37  Katis. 
246, 250,  13  Pac.  398, 59  Am.  Rep.  541; 
Howamon  v.  Trenton  Water  Co.,  119 
Mo.  304, 308, 24  S.  W.  784,  23  L.  R.  A. 
146,  41  Am.  St.  Rep.  654;  Wright  v. 
Teny,  23  Ha.  160,  2  So.  6.  But  none 
of  these  cases  was  a  suit  in  equity  and 
in  none  of  them  were  the  equitable 
doctrines  that  a  creditor  may  have 
the  bendit  of  any  aecurity  or  obligation 
given  by  the  principal  debtor  to  the 
■uraty,  and  that,  to  avoid  circuity  of 
Kcticm,  the  creditor  may  be,  and  is, 
when  be  sues  upon  the  contract  of  (hs 
gnuitee  to  pay  the  tatter's  indebted- 


I  to  the  creditor,  in  equity  substi- 
tuted for  the  grantee  and  promisee, 
vpoB  which  this  suit  stands,  either  in- 
voked or  available.  Authorities  are 
ecmflieting  upon  the  proposition  that  it 
is  essential  to  the  maintenance  of  an 
action  at  hiw  by  the  creditor  of  a 
grantor  upon  the  contract  of  his  grantee 
to  pay  tile  grantor's  debts  that  the 
contract  should  be  made  for  the  <aed- 
itor's  benefit  as  its  object  and  that 
he  should  be  the  party  intended  to 
be  benefited.  Coster  v.  MiQror,  43 
N.  Y.  399,  411,  and  cases  there  rated; 
Arnold  t>.  Nichols,  64  N.  Y.  117,  119. 
That,  however,  is  a  moot  question  in 
this  case.  It  ia  unnecessary  to  con- 
sida  or  discuss  it,  and  it  is  here  dis- 
missed, because  this  is  a  suit  in  equity, 
and  not  an  action  at  law.  In  such  a  suit 
it  is  sufficient  that  the  grantee  has 
agreed  with  the  grantor  to  be  prima- 
rily liable  for  the  latter's  obligation  to 
the  creditor,  so  that,  as  between  the 
parties  to  the  agreement,  the  first  is 
the  principal  and  the  second  the  surety. 
The  creditor  of  the  surety  is  then  en- 
titled in  equi^  to  be  substituted  in 
his  [dace,  and  to  maintain  his  suit 
against  the  grantee  to  the  same  extent 
as  the  grantor  could  have  maintained 
it,  and  it  is  immaterial  whether  the 
contract  was  made  and  intended  for 
the  benefit  of  the  creditor  or  of  the 
grantor,  for  the  creditor  has  all  the 
ri^ts  of  both  to  enforce  the  obligation 
of  the  grantee.  Keller  v.  Aahford,  133 
U.  S.  610,  623,  10  S.  a.  494,  33  L.  Ed. 
667,  and  the  authorities  there  cited; 
Barker  v.  Pullman's  Palace  Car  Co., 
124  Fed.  655,  568,  660;  Willani  v. 
Wood,  164  U.  S.  502,  619,  620,  17 
8.  Ct.  178,  41  L.  Ed.  531;  Johiw  t>. 
Wilson,  180  U.  S.  440,  447,  448,  21 
S.  Ct.  446,  45  L.  Ed.  613." 


(ibvGoOt^lc 


712  WILLI8T0N  ON  CONTRACTS  §  381 

welfare  of  the  mortgagee  that  the  grantor  is  conradering,  or 
is  it  his  own? 

§  381.  Most  jurisdictions  allow  the  creditor  an  action  at  law. 

Whatevea*  may  be  the  answer  to  these  questions,  the  Amer- 
ican jurisdictions  are  few  which  do  not  allow  the  creditor 
a  direct  action  at  law  agfunst  the   promisor,*'     Connecti- 


"  The  fdlcming  are  caaea  where  aa 
aotion  Bt  Uw  or  direct  aotion  wu 
allowed  against  one  who  promised  to 
pay  the  debt  of  the  [mimiaee  to  the 
plaintiff.  Cases  of  assumption  of 
mortgageB  are  not  indtided.  Such 
oases  are  sepenttely  collected,  in/rc, 
{383. 

AuiBAiu.  Huckabe«  tr.  May,  14 
AU.  263;  Hoyt  tr.  Murphy,  IS  Ala.  316; 
Mason  v.  Hall,  30  Ala.  S99;  Henry  v. 
Murphy,  M  Ala.  246;  Young  v.  Haw- 
kins, 74  Ala.  370;  Dimmink  v.  Register, 
92  Ala.  45S,  ft  So.  70;  North  Ala.  De- 
velopment Go.  V.  Sh(«t,  101  Ala.  333, 
13  Bo.  385;  Potts  v.  Hrst  Nat.  Bank, 
102  Ala.  286,  14  So.  663;  Mat^intoah 
p.  Stewart,  181  Ala.  328,  61  So.  956. 

Alaska.  Fish  o.  First  Nat.  Bank, 
167  Fed.  87,  84  C.  C.  A.  502, 

Abkambab.  Chamblee  v.  McKeniie, 
31  Aik.  155;  Talbot  v.  Wilkins,  31 
Ark.  411;  Hecht  p.  Cau^iron,  46  Ark. 
132;  Ringo  v.  Wia^  49  Ark.  457,  464, 
5  8.  W.  787;  Benjamin  o.  Birminn^iam, 
EO  Ark.  433,  8  S.  W.  183;  Spear  Min. 
Co.  V.  EOiinn,  93  Ark.  346,  124  S.  W. 
1045;  National  Trust  ft  Credit  Co.  v. 
Polk,  123  Ark.  24, 183  S.  W.  195;  Crig- 
la-  V.  SloK,  124  Ark.  599,  186  S.  W.  85. 
But  see  contra  Hicka  n.  Wyatt,  23  Ark. 
66,  and  eonf.  Thomas  Mfg.  Co.  e. 
Prather,  66  Ark.  27,  44  S.  W.  218. 

Caufoknia.  Lewis  v.  Covillaud, 
21  Col.  ISft;  Morgan  ir.  Overman  Co., 
37  Gal.  534;  Malone  p.  Cresoent  Co., 
77  Cal.  38,  IS  Pao.  858;  Smith  p.  Lob 
Angeles,  etc.,  Ry.  Co.,  98  Cal.  210,  33 
Pac.  63;  Alvord  v.  Spring  VaUey  Gold 
Co.,  106  Cal.  647,  40  Pac.  27;  Whitney 
t>  American  Ins.  Co.,  127  Cal.  464.  69 


Pac  897  (overruling  Wdl^tna  d. 
Hut^naon,  IS  Cal.  80,  eorUra);  J.  F. 
Hall  Martin  Co.  p.  HughM,  18  CU. 
App.  613,  123  Pao.  617;  Sherwood  «. 
Oill  (Cal.  App.),  173  Pao.  171,  tf. 
Wilson  «.  Oiea,  29  Cal.  App.  768,  157 
Pao.  643. 

CoLOKADO.  Lebow  t>.  Kmonton,  3 
Col.  346;  Green  p.  McHrison,  6  CaL 
IS;  StarUrd  p.  Cranatoo,  24  OA.  20, 

48  Pao.  652;  WOaoa  p.  Lunt,  11  C6L 
App.  66,  52  Pac.  296;  Bursoa  p.  Bogart, 

49  Colo.  410,  113  Pao.  616. 
FLORmA.    Hunta  e.  Wiiaoa,  21  Fla. 

260;  Wrigbt  V.  Terry,  23  Fla.  160,  2 


iLLtNOtS.  Eddy  v.  Roberts,  17  IlL 
506;  Brown  v.  Strait,  19  Bl.  88;  Bris- 
tow  p.  Lane,  21  QL  194;  Rabbermann 
p.  Wiskamp,  64  HI.  179;  Wilson  r. 
Bevans,  68  Bl.  232;  Beasleiy  p.  Wefasia, 
64  ni.  468;  Steele  p.  Clark,  77  HI.  471; 
Sndl  p.  Ives,  86  Dl.  279;  Shober  Go.  p. 
Kerting,  107  HI.  344;  Schmidt  9. 
Glade,  126  lU.  486,  IS  N.  E.  7ffi2; 
Cobb  tr.  Hertm,  78  Bl.  App.  664,  180 
m.  49,  64  N.  £.  189;  Hartman  p.  Pis- 
toriia,  248  HI.  568,  .94  N.  E.  131; 
Mathers  *.  Cart«r,  7  m.  App.  225; 
Struble  V.  Hake,  14  HI.  App.  646; 
Boals  e.  Nixon,  26  111.  App.  517; 
WilliamaoD-Stewart  Co.  t>.  Seaman, 
29  HI.  App.  68;  McCasland  v.  Doorley, 
47  Bl.  Aiq>.  613;  Rothennel  p.  Bdl  ft 
ZoUn  Co.,  79  111.  Aiq>.  667;  Kee  p. 
Cahill,  86  HI.  App.  661;  American 
Splane  Co.  v.  Barber,  91  Dl.  App.  369; 
Hartaoan  a.  Six,  155  HI.  App.  202; 
Sabo  p.  Nimett,  178  lU.  App.  469; 
Stein  p.  Deutsch,  178  Bl.  An>.  615. 

Indiana.     Cross  p.   'Itaeadale,   28 


(ibvGoOt^lc 


Am.  St.  Bep.  S30;  Manufacturing  Co. 
V.  BurrowB,  40  Kau.  361,  19  Pao.  809; 
Mumper  v.  Kcdier,  43  Kan.  2Sa,  23 
PM.  658;  Howdl  c.  Hou^,  46  Kan. 
162,  26  Pao.  436;  Hardest)'  v.  Cax,  S3 
Kan.  618,  36  P&o.  986;  B^Ianl  v. 
Home  Nat.  Bank,  91  Kan.  91,  136 
Poc.  936,  L.  R.  A.  1916  C.  161;  Staley 
tr.  Weston,  92  Kan.  317,  140  Pao.  878; 
Saylora  D.  State  Bank,  99  Kan.  SIS, 
163  Pao.  464;  EkneTBOD-Brantin^iam 
Co.  V.  Lyons,  102  Kana.  733,  172  Pfto. 
613. 
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Ind.  44;  Davis  e.  Canow^r,  30  Ind. 
112,  95  Am.  Deo.  671;  Haggerty  v. 
Jtduiflton,  46  Ind.  41;  Campb^  v. 
Patterson,  68  Ind.  66;  Loeb  t>.  Wets,  64 
Ind.  286;  South  Side  Planing  Mill 
Anoc.  V.  Cutler,  etc.,  Co.,  64  Ind.  660; 
Rhodes  t>.  Matthews,  67  Ind.  131; 
Fisher  v.  Wilmoth,  68  Ind.  449;  Ck>d- 
felter  tr.  Hulett,  72  Ind.  137;  Medeker 
e.  Richardson,  72  Ind.  323;  Hendrioka 
e.  Frank,  86  Ind.  278;  Harriwn  v. 
Wright,  100  Ind.  616,  633,  60  Am. 
Rep.  805;  WancD  v.  Farmer,  100  Ind. 
603;  Wolke  ir.  Fleming,  103  Ind.  106,  2 
N.  E.  326,  63  Am.  Sep.  496;  Redel- 
BheimeT  t>.  Millw,  107  Ind.  486,  8  N.  E. 
447;  Leake  v.  Ball,  116  Ind.  214,  17 
N.  E.  918;  Boruff  v.  Hudson,  138  Ind. 
280,  37  N.  E.  786;  Snider  t>.  Oreer- 
WiUdoBon  Co.,  51  Ind.  App.  348,  96 
N.  E.  960.  See  also  Reed  e.  Adams  Ao. 
Works,  57  Ind.  App.  269,  106  N.  E. 
882.  The  earljr  Indiana  cases  before 
the  enactment  of  the  oode  allowed  re 
lief  onl)'  in  equi^.  Salmon  n.  Brown, 
6  Blackf.  347;  Farlow  tr.  Kemp,  7 
Blackf.  644;  Britiell  t>.  Fryberger,  2 
Ind.  176;  ConkUn  e>.  Smith,  7  Ind.  107, 
100,  63  Am.  Deo.  416;  Bird  v.  lAaius,  7 
Ind.  615,  618. 

Iowa.  Johnson  v.  Knapp,  38  la. 
ei6;  Blair  Co.  r.  Walker,  30  la.  406; 
GUbert  o.  Sanderson,  66  la.  349,  9 
N.  W.  203,  41  Am.  Rep.  103;  FOote  ». 
ffintrager,  60  la.  180,  14  N.  W.  223; 
Clinton  Nat.  Bank  p.  Studemann,  74 
la.  104,  37  N.  W.  113;  Knott  tr.  Du- 
buque, etc.,  Ry.  Co.,  84  la.  462,  61 
N.  W.  57 ;  First  Nat.  Bank  of  E^pwtone 
ir.  Rowley,  02  la.  530,  61  N.  W.  196; 
Hawky  V.  E^ichonge  Bank,  97  la.  187, 
66  N.  W.  162;  Weiser  tr.  Ron,  150  la. 
363,  130  N.  W.  387. 

Kaire&B.  Harrison  t>.  Simpson,  17 
Kan.  508;  Kansas  Pao.  Ry.  Co.  ir. 
Hopkms,  18  Kan.  494;  Floyd  o.  Ort, 
20  Kaa.  162;  Allianoe  Mut.  L.  Ass. 
Soo.  v.  Welch,  26  Kan.  032,  641 ;  Breiv- 
ner  d.  Luth,  28  Kaa.  681;  Weet  v.  W. 
U.  Td.  Co.,  39  Kan.  93, 17  Pao.  807,  7 


Oarvin  o.  Mobley,  1 
Bush,  48;  Dodge's  Adm.  c.  Moas,  82 
Ky.  441.  But  see  Hall  o.  Alford,  105 
Ky.  664,  40  S.  W.  Rep.  444;  Matheny 
V.  ChMter,  141  Ky.  790,  133  S.  W.  764; 
First  Nat.  Bank  tr.  Doherty,  166  Ky. 
381,  161  S.  W.  211;  Webe>WoIter8 
Dry  Goods  Co.  v.  Scott,  172  Ky.  280, 
189  S.  W.  223;  Caldwell  x.  Ryan,  173 
Ky.  233,  190  S.  W.  1078. 

Louisiana.  Mayor  tr.  Bailey,  6 
Mart.  321 ;  Marigny  v.  Remy,  3  Mart. 
(N.  8.)  fl07,  16  Am.  Dec.  172;  CucuUa 
tr.  Walker,  16  Ia.  Ann.  198;  Watson  v. 
Feibel,  139 1^  375, 71  So.  686;  People's 
Bank  c.  Shrereport  Ice  Ac.  Co.,  142 
La.  802,  77  So.  636  (after  acceptance 
by  the  creditor).  See  also  Ciril  Code, 
Arts.  1884,  1880. 

Mains.  Burbank  c.  Oould,  16  Me. 
118;  Hinkley  v.  Fowler,  IS  Me.  286; 
Bohanan  v.  Pope,  42  Me.  93;  Coffin  v. 
Bradbury,  89  Me.  476,  36  AU.  988; 
Baldwin  r.  Emery,  89  Me.  496,  498, 
36  Atl.  994. 

MartiiAnd.  &nall  v.  Sohaefer,  34 
Md.  143;  Seigman  v.  Hoffacker,  67  Md. 
321,  326.  But  see  cmtra  Hand  v. 
Evans  Marble  Co.,  88  Md.  226,  40 
Atl.  899. 

M AsaAuu  u  uri'i'u.  Arnold  t.  I^rmsn, 
17  Mass.  400,  9  Am.  Deo.  164;  Carne- 
gie r.  Morrison,  2  Met.  381;  fltoh  p. 
Chandler,  4  Gush.  264;'  Brewer  tr. 
Dyer,  7  Cush.  337;  Putnam  p.  Field, 
103  Mass.  SS6,  oreiruled  by  lata'  deci- 
sions oofKra;  Flint  p.  Pierc^  99  Mass. 
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68,  96  A^.  Dec.  691;  Excbouge  Bank 
V.  Rice,  107  Maw.  37,  9  Am.  Rep.  1; 
Rogera  V.  Union  Stone  Co.,  130  Mate. 
581,  39  Am.  Rep.  478;  Aigen  v.  Boston 
&  Me.  R.  R.,  132  Mass.  423;  MoniU  v. 
Lane,  136  Mass.  93;  Borden  v.  Board- 
man,  167  Maas.  410,  32  N.  E.  469; 
White  V.  Mt.  Pleasant  Mills,  172  Maes. 
462, 62  N.  £.  632.  See  also  more  recent 
decimons,  irtfra,  a.  20. 

MiNNasoTA.  Sandeis  c.  Clason,  13 
Minn.  379;  Hawley  v.  Wilkinson,  IS 
Minn.  525;  Jordan  r.  White,  20  Minn. 
91;  SuUivan  if.  Murphy,  23  Minn.  6; 
Maxfield  ».  Schwarts,  43  Minn.  221,  46 
N.  W.  ^9,  45  Minn.  ISO,  47  N.  W. 
448, 10  L.  R.  A.  606;  Lovejoy  v.  Howe, 
65  Minn.  353,  67  N.  W.  67;  Sonstiby  e. 
Keeley,  7  Fed.  Sep.  447.  But  see  BeU 
V.  Mendenhall,  71  Minn.  331,  73  N.  W. 
1086;  Gaffney  v.  Sederbo^,  114  Minn. 
319,  131  N.  W.  333;  Barry  t>.  Jordan, 
116  Minn.  34,  133  N.  W.  78;  Gunn  v. 
McAlpine,  126  Minn.  343,  147  N.  W. 
111. 

MiBBiBBiPFi.  Sweatman  d.  Parker, 
49  MisB.  19,  30;  Bamee  u.  Jonea,  111 
Miss.  337,  71  So.  673. 

MissouBi.  Bank  of  Missouri  v. 
Benoist,  10  Mo.  519;  Robbine  d.  Ayres, 
ID  Mo.  538,  47  Am.  Dec.  126;  Corl  v. 
Biggi,  12  Mo.  430;  Meyer  v.  Lowell, 
44  Mo.  328;  Flanagan  v.  Hutchinson, 
47  Mo.  237;  Rivera  v.  Goenell,  61  Mo. 
466,  58  Mo.  689;  Schuster  «.  Kbb.  City, 
etc.,  Ry.  Co.,  60  Mo.  290;  Moaman  v. 
Bender,  80  Mo.  679;  Green  v.  'EaUe,  82 
Mo.  337;  Ellis  o.  Harrison,  104  Mo.  270, 
16  S.  W.  198;  Winn  o.  Lippincott  In- 
veatment  Co.,  125  Mo.  528,  28  S.  W. 
998;  State  v.  St.  Louis  &  S.  F.  Ry.  Co., 
125  Mo.  596,  615,  28  8.  W.  1074; 
Porter  V.  Woods,  138  Mo.  539,  640,  39 
S.  W.  794;  Beardslee  o.  Morgner,  4 
Mo.  App.  139;  Harvey  Lumber  Co. 
V.  Herriman  Lumber  Co.,  39  Mo.  App. 
214;  Nelson  Distilling  Co.  v.  Loe,  47 
Mo.  App.  31;  Tennent-StribUng  Shoe 
Co.  If.  Rudy,  53  Mo.  App.  196;  Street 
B.  Goodale,  H  Mo.  App.  318;  RothweU 
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V,  Skinker,  84  Mo.  App.  169;  Citiiois' 
Bank  v.  Douglas,  178  Mo.  App.  664, 
161  B.  W.  601.  Two  eaily  cases  eontn 
are  overruled.  Manny  b.  Fnstr,  27 
Mo.  419;  Page  v.  Becker,  31  Mo.  466. 
See  also  Davis  v.  Dunn,  121  Mo.  App. 
490,  97  S.  W.  226. 

Nebraska.  Kiampe.  Meyer,  20  Nds. 
223,  29  N.  W.  379;  Meyer  v.  Sbainp,  26 
Neb.  729,  730,  42  N.  W.  757,  51  Neb. 
424;  Fonner  v.  Smith,  31  Nd).  107,  47 
N.  W.  632, 11  L.  R.  A.  528;  Kaufman  ir. 
U.  8.  Nat.  Bank,  31  Neb.  661, 48  N.  W. 
738;  Bamett  v.  Pratt,  37  Neb.  349,  66 
N.  W.  1060;  Union  Pac.  Ry.  Co.  v.  Met- 
oalf,  SO  Neb.  452,  461,  69  N.  W.  961; 
Tecumseh  Nat.  Bank  v.  Best,  60  Neb. 
618,  70  N.  W.  41. 

NEvanA.  Alcalda  v.  Mtvalea,  3 
Nev.  132;  Bishtq)  it.  Stewart,  13  Nev. 
25;  Jones  c.  Pacific  Wood,  L.  A  F.  Co., 
13  Nev.  369,  376,  29  Am.  Rep.  308; 
Miliani  v.  Tognini,  19  Nev.  133,  7  Pac 
279. 

New  Jerset.  Gibson  v.  Viotor 
Talking  Maeh.  Co.,  232  Fed.  22S; 
Berry  v.  Doremua,  30  N.  J.  L.  399; 
Joslin  t>.  New  Jersey  Car  Spring  Co., 
36  N.  J.  L.  141.  See  also  Pnce  f.  Tn»- 
deU,  28  N.  J.  Eq.  200,  202;  KatKa*- 
baoh  D.  Holt,  43  N.  J.  Eq.  530,  560, 

12  Atl.  383;  Bennett  e.  MerchantviUe 
Budding  Assoc,  44  N.  J.  £q.  116,  118, 

13  AU.  862;  Cocks  b.  Vaniey,  46  N.  J. 
Eq.  72,  77,  17  Atl.  108;  Collier  r.  De 
Brigord,  80  N.  J.  L.  94,  77  Atl.  613; 
Chambers  v.  Philadelphia  Pickling 
Co.,  81  N.  J.  L.  388,  79  Atl.  273;  Tap*- 
cott  e.  MoVey,  83  N.  J.  Law,  747,  86 
AU.  343. 

New  York.  Gold  v.  Phillips,  10 
Johns.  412;  Farley  v.  Cleveland,  4  Cow. 
432,  15  Am.  Deo.  387,  9  Cow.  639; 
EUwood  P.  Monk,  6  Wend.  235;  Barker 
f.  Buoklin,  2  Denio,  46,  43  Am.  Dec 
726;  Del.  &  Hudson  Canal  Co.  p.  West- 
chester County  Bank,  4  Denio,  97; 
I«wrenoe  v.  Fox,  20  N.  Y.  268;  Judaon 
i>.  Gray,  17  How.  Pr.  289;  Dingetdem 
e.  Third  Avenue  R.  Co.,  37  N.  Y.  576; 


(ibvGoot^lc 


§  381      CONTRACTS  FOB  THl!  BBNBFIT  OF  THIBD  PEBSONS         715 

Buker  ■>.  Bradlef,  42  N.  Y.  316, 1  Am. 
Rep.  S21;  Coet^  v.  Mayor  of  Albany, 
43  N.  Y.  390;  Secor  v.  Lord,  3  KeyM, 
525;  HulK^iiii^  v.  MiDer,  46  N.  Y. 
460,  460,  7  Am.  B«p.  369;  CUflin  e. 
Ofitram,  54  N.  Y.  681;  Barlow  ■>. 
Myers,  64  N.  Y.  41,  21  Am.  Bep.  682; 
Arnold  v.  Nichols,  64  N.  Y.  117;  Litch- 
field t>.  Flint,  104  N.  Y.  643,  11  N.  E. 
68;  HaUenbeck  v.  Kindred,  100  N.  Y. 
620,  15  N.  E.  887;  Wanen  v.  Wilder, 
114  N.  Y.  2W,  21  N.  E.  159;Huinigaa 
V.  AUen,  127  N.  Y.  630,  27  N.  E.  402; 
Oa^  e.  Howard,  ISO  N.  Y.  232, 44  N. 
E.  695;  Bradley  ir.  McDonald,  157  N. 
Y.  App.  D.  572,  142  N.  Y.  S.  702,  218 
N.  Y.  351,  113  N.  E.  340;  Seaman  o. 
Hasbrouck,  36  Barb.  151;  Adams  v. 
Wadhams,  40  Barb.  226;  Brown  v. 
Curran,  14  Hun,  260;  Cock  n.  Moor^ 
18  Hun,  31;  Kin^bury  *.  Earie,  27 
Hun,  141;  Schtaid  v.  New  Yock,  etc., 
R.  Co.,  32  Hun,  335,  affd.  96  N.  Y.  634; 
Edick  D.  Green,  38  Hun,  202;  Pulver  v. 
Skinner,  42  Hun,  322;  Beynolds  ■>. 
lAwton,  62  Hun,  696,  17  N.  Y.  S.  432; 
Bogardus  i>.  Young,  64  Hun,  398,  19 
N.  Y.  S.  885;  Cook  tr.  Berrott,  66  Hun, 
633,  21  N.  Y.  S.  358;  Beemer  n.  Pack- 
ard, 92  Hud,  546,  38  N.  Y.  S.  1045; 
Anguish  t>.  Blair,  160  N.  Y.  App.  D. 
62,  145  N.  Y.  S.  392.  But  see  £tua 
Nat  Bank  v.  Fburth  Nat.  Bank,  48 
N.  Y.  82,  7  Am.  Rep.  314;  Merrill 
V.  t^een,  66  N.  Y.  270;  Wheat  v. 
Rioe,  97  N.  Y.  296;  Serrin  e.  Mo- 
Donnell,  107  N.  Y.  260,  14  N.  E. 
314;  Comer  v.  Mackey,  147  N.  Y.  674, 
682,  42  N.  E.  29;  Kgney  v.  New  York 
Central,  etc.,  B.  Co.,  217  N.  Y.  31,  111 
N.  E.  226;  Fairchild  v.  Fdtman,  32 
Hun,  308;  Metropolitan  Trust  Co.  o. 
New  York,  etc.,  Ry.  Co.,  45  Hun,  84; 
Clark  tr.  Howard,  74  Hun,  228,  26  N. 
Y.  S.  620;  Feist  v.  Schiffer,  70  Hun, 
275,  29  N.  Y.  S.  423;  MoUison  ■>.  Gu- 
bdman,  170  N.  Y.  8.  085. 

NoBTH  Cabouna.  Voorbees  t>.  Por- 
ter, 134  N.  C.  591,  603,  47  S.  E.  31, 
66  L.  R.  A.  736;  Orinoco  Supply  Co. 


V.  Shaw  Bm.  Lumbw  Co.,  160  N.  C. 
428,  431,  76  S.  E.  273,  42  L.  R  A.  (N. 
8.)  707;  Withers  v.  Poo,  167  N.  C.  374, 
83  S.  E.  614;  Crumpler  v.  HinM,  174 
N.  C.  283,  93  8.  E.  780.  Earlier  deci- 
sions ace  ezpreealy  or  impliedly  orei^ 
ruled,  e.  g.,  Morehead  v.  Wriston,  73 
N.  C.  398;  Peacock  v.  Willianu,  98 
N.  C.  324,  4  S.  E.  550;  Woodooek  v. 
Bostic,  118  N.  C.  S22,  24  S.  E.  362. 

Ohio,  Crumbaugh  ir.  Kugler,  3 
Ohio  St.  544,  649;  Bagaley  v.  Waters, 
7  Ohio  St.  359;  Dodge  d.  NaL  Exchange 
Bank,  30  Ohio  St.  I;  Emmitt  i>.  Bro- 
phy,  42  Ohio  St.  82. 

OxLAHOMA.  Eastman  Land  Co.  v. 
Long-Bdl  Lumber  Co.,  30  Okla.  655, 
120  Pac.  276;  Starer  Carriage  Co.  p. 
Jonra,  32  Okla.  713,  123  Pao.  148. 

Obeoon.  Baker  «.  Eglin,  11  Oreg. 
333, 8  Pao.  280;  Hughes  t>.  Oregon  Ry. 
A  NaT.  Co.,  U  Oreg.  437,  6  Pac  206; 
Sohneida-  v.  White,  12  Oreg.  S03,  8 
I^.  652;  Strong  ■>.  Kamm,  13  Oreg. 
172,  9  Pao.  331;  Feldnian  v,  McGuire, 
34  Oreg.  309,  310,  65  F&c.  872;  Ore- 
gon Mill  &  Grain  Co.  tr.  Kirkpatrick, 

66  Or.  21,  133  Pac.  09;  Baker  Qty 
Mercantile  Co.  v.  Idaho  &e.  Pipe  Co., 

67  Oreg.  372,  136  Pac.  23;  Davidson  v. 
Madden  (Oreg.),  173  Pac.  320.  But 
see  ootUra  Waahbum  t>.  Interstate 
Invest.  Co.,  26  Or«  436,  36  Pac.  533, 
38  Pac.  620. 

PENKaYLTAiOA  (with  Bome  Iimit»> 
tion).  See  lupra,  {{348,  381.  See 
allowing  the  oreditor  a  right,  Stroh- 
ecker  v.  Grant,  16  S.  &  R.  237,  241; 
Hind  V.  Holdship,  2  Watts,  104,  20 
Am.  Dec.  107;  Commercial  Bank  v. 
Wood,  7  W.  &  S.  89;  Beers  t>.  Robinson, 
9  BaiT,  220;  Bellas  i*.  Fagely,  10  Pa. 
273;  Townsend  v.  Long,  77  Pa.  143,  18 
Am.  Bep.  438;  White  i>.  Thielou,  106 
Pa.  173;  Delp  v.  Brewing  Co.,  123  Pa. 
42,  15  AU.  871;  Howea  r.  Soott,  224 
Pa.  7,  73  Atl.  186;  In  re  Edmundson's 
EbI.,  2I»  Pa.  420,  103  AU.  277.  But 
see  denying  an  actios  Blymire  o. 
Boiatle,  6  Watts,   182;  Ramsdale  «. 
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cut,"  Delaware,**"  Masaachuflette,**  Michigan, "are  committed 


447,7L.R.A.33.  ButoeeCampbdlir. 
Fiadlsr,  3  Humph.  330. 

Texas.  Spuiii  v.  Cochran,  63  Tex. 
240;  Bennett  u.  Rosenthal,  3  Willaon 
CXt.  Ciu.  106;  Hartley  p.  Conn,  4 
Tex.  CSV.  A[v.  200,  23  S.  W.  382. 

Utah.  Brown  d.  Markland,  16 
Utah,  360,  62  Pfto.  607,  67  Am.  St. 
Ii«p.  629. 

Veshont.  See  Ariington  v.  ffinds, 
1  D.  Chip.  431,  12  Am.  Dec.  704; 
Pangbom  v.  Saxton,  11  Vt.  79,  tembU; 
Corey  V.  Powers,  18  Vt.  687;  Rutland 
A  B.  R.  Co.  p.  Cole,  24  Vt.  33;  Cha^ 
man  p.  Mean,  66  Vt.  380;  Congr^a- 
tional  Soc.  v.  Ftegg,  72  Vt.  24S,  47 
Atl.  782. 

Wabbdkiton.  Don  Yook  v.  Wash- 
ington Mill  Co.,  16  Wash.  459,  47  Pac. 
064;  Union  Machinery  Sas.  Co.  v. 
Darnell,  89  Wash.  226,  154  Pao.  183. 

WiBcoKsiN'.  Kimball  v.  Noyea,  17 
Wia.  696;  Putney  n.  Fambam,  27  Wis. 
187,  0  Am.  Rep.  469;  McDowell  ». 
Laev,  35  Wis.  171;  Basaett  p.  Hugheq, 


Horton,  3  Barr,  330;  Campbdl  v. 
Lacock,  40  Pa.  448;  Robotson  i>.  Reed, 
47  Pa.  116;  Torreas  p.  Campbdl,  74 
Pa.  470;  KountB  v.  Holthouee,  86  Pa. 
236,  237;  Adams  v.  Euehn,  110  Pa. 
76,  13  AU.  184;  PYeranan  ir.  Pa.  R.  R. 
Co.,  173  Pa.  274, 33  Atl.  1034.  Seeafao 
Brown  ir.  German-American  Title  & 
TruBt  Co.,  174  Pa.  443,  455,  34  AU. 
336;  Sweeney  p.  Houston,  243  Fa.  642, 
90  Atl.  347,  L.  R.  A.  1916  A.  779. 

Rhqds  Island.  Morriman  e.  So- 
cial  Mfg.  Co.,  12  R.  I.  175;  Wood  tr. 
Moriarty,  15  R.  I.  618,  0  Atl.  427; 
Eehoe  p.  Patton,  23  R.  1. 360,  60  Atl. 
656. 

South  Cabouna.  See  McBride  p. 
Floyd,  2  Bailey,  200;  Brown  p.  (VBriai, 
1  Rich.  268,  44  Am.  Dec.  254;  Red- 
feara  p.  Craig,  57  S.  C.  534,  35  S.  E. 
1024. 

Tknmxssis.  Moore  p.  Stovall,  2 
Lea,  643;  Lookout  Mountain  R.  Co.  i>. 
Houston,  1  Pickle,  224;  O'Connor  v. 
COmner,  88  Tenn.  76,  82,  12  8.  W. 

"  Mof^n  P.  Randolfdk-Clowee  Co., 
73  Conn.  306,  47  Atl.  658,  51  L.  R.  A. 
663.  See  also  Baxter  p.  Camp,  71 
Conn.  245,  41  AU.  803,  42  L.  R.  A. 
£14,  71  Am.  St.  Rep.  160.  These  cases 
overrule  earUer  dedsiona,  «.  g.,  Crock- 
ker  p.  Higgijis,  7  Conn.  342;  Steene  p. 
AyI(»worth,  18  Conn.  244,  262;  At- 
wood  0.  Burpee,  77  Conn.  42,  53  AU. 
237. 

""  Merchants'  Union  TniBb  Co.  p. 
New  Phihidetphia  Graphite  Co.  (Dd. 
Oi.},  83  AU.  620. 

« Mellen  v.  Whipple,  1  Gray,  317; 
Flint  V.  Pierw,  99  Mass.  68,  96  Am. 
Deo.  091;  Exchange  Bank  p.  Rice, 
107  Mass.  37,  0  Am.  Rep.  1;  Rogers  p. 
Union  Stone  Co.,  130  Mass.  681,  39 
Am.  Rep.  478;  Aigen  p.  Boston  & 
Maine  R.  R.,  132  Maes.  423;  MorriU  p. 
I^ne,  136  Mass.  93;  Borden  b.  Board- 
man,  167  Maas.  410,  32  N.  E.  469; 


White  V.  Mt.  Pleasant  Milla,  172  Mam. 
462,  52  N.  £.  632.  See  aleo  oases  of 
mortgage,  infra,  n.  43.  Cf.  Berry  v. 
Friedman,  192  Mass.  131,  137,  78 
N.  E.  305;  Forbes  p.  lliorpe,  209  Man. 
670,  95  N.  E.  955,  959. 

"Pipp  p.  Reynolds,  20  Mich.  88; 
Turner  p.  McCarty,  22  Mich.  266; 
Halsted  p.  FVands,  31  Mich.  113;  Hart- 
ford Fire  Ins.  Co.  p.  Davenport,  37 
Mich.  600;  Hicks  r.  McGany,  38 
Mich.  667;  Hunt  p.  Strew,  39  Mich. 
368,  371;  Booth  p.  Conn.  Mut.  life 
Ins.  Co.,  43  Mich.  209,  6  N.  W.  381; 
Ayres  p.  Gallup,  44  Mich.  13,  5  N.  W. 
1072;  Edwards  p.  Oements,  81  Mich. 
613,  45  N.  W.  1107;  Minnock  p.  Eureka 
F.  &  M.  Ins.  Co.,  00  Mich,  236,  61 
N.  W.  367;  Blia  p.  Plummer's  Estate, 
103  Mich.  181,  61  N.  W.  263;  Edwards 
0.  Thoman,  1S7  Mioh.  861,  153  N.  W. 
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against  the  doctrine.    The  United  States  Supreme  Court,"^ 
Maryland,"  New  Hampshire,''  Pennsylvania,'*  and  Wyoming," 


43  Wis.  319;  Hole  ■>.  BaHey,  SS  Wis. 
434,  17  N.  W.  322;  WinnineME  v. 
Wittw,  64  Wis.  ISO,  24  N.  W.  912; 
JohanaeB  v.  Hioiiz  Ina.  Co.,  60  Wis. 
£0,  27  N.  W.  414,  57  Am.  Rep.  249; 
J(»ua  V.  FosUv,  67  Wit.  29(^  309,  30 
N.  W.  697;  iDpam  v.  Osbom,  70  ^ts. 
184, 193,  36  N.  W.  304;  Nix  r.  Wiewell, 
84  Wis.  334,  64  N.  W.  620;  Fulmer  p. 
Wightman,  87  Wis.  673,  68  N.  W. 
1106;  New  York  life  Ins.  Co.  e.  H&m- 
lin,  100  Wis.  17,  23,  75  N.  W.  421; 
Leni  V.  Chicago  ft  N.  W.  R.  Co.,  Ill 
Wis.  198,  86  N.  W.  607;  Conorete 
Stod  Co.  r.  niinois  Surety  Co.,  163 
Wis.  41,  167  N.  W.  643. 

■M  N&tional  Bank  t.  Onnd  Lodge,  96 
U.  S.  123,  25  L.  Ed.  75.  See  also  Con- 
stable t>.  National  S.  S.  Co.,  164  U.  S. 
fil,  14  Sup.  Ct.  Rep.  1062,  38  L.  Ed. 
903;  Johns  D.  \rilBon,  180  U.  S.  440, 
21  Sup.  a.  Rep.  446,  46  L.  Ed.  613; 
Gwman  Alliance  Ins.  Co.  a.  Home 
Water  Supply  Co.,  226  U.  8.  220,  33 
Sup.  Ct.  32,  57  L.  Ed.  196,  42  L.  R.  A. 
(N.  a.)  1000;  Nebraska  Bank  e. 
Ndtraska  Hydraulio  Co.,  14  Fed. 
763;  Jesup  v.  Illinois  Central  R.  Co., 
43  Fed.  483,  493;  Heuna«y  c.  Bond,  77 
Fed.  403,  23  C.  C.  A.  203;  Mercantile 
Trust  Co.  c.  Baltimore  ft  Ohio  R.  Co., 
94  Fed.  722;  Goodyear  Shoe  Mach.  Co. 
p.  Dancel,  119  Fed.  Rep.  692,  56  C.  C. 
A.  300;  Silver  King  Coalition  Minea 
Co.  V.  Silver  King  Consol.  Min.  Co., 
201  Fed.  166,  122,  C.  C.  A.  402.  Cf. 
Guardian  Trwt  ftc.  Co.  v.  Fisher,  200 
U.  8.  57,.  28  8.  Ct.  186,  60  L.  Ed. 
867. 

«i  Hand  v.  Evans  Marble  Co.,  88  Md. 
226,  40  Atl.  899.  But  see  Small  v. 
Bebsf^,  24  Md.  143;  Seigman  v. 
BoCacker,G7Md.321. 

"Warrm  t>.  Batchelder,  16  N.  H. 
129.  Cot^f.  Wairen  n.  Batchelder,  16 
N.  H.  SBO;  lAng  o.  Houy,  54  N.  H. 
07;   Hunt    v.   New   Hampshire    Fite 


AwM.,  68  N.  H.  30S,  30S,  38  Atl.  146, 
38  L.  R.  A.  514,  73  Am.  St.  Rep.  602. 
Id  Uw  oase  last  dted  the  court  aay, 
"The  debt  is  in  equity  his  debt." 
"If  for  technical  reasons  the  law  is 
powerless  to  enforce  the  duty,  equity 
ia  subject  to  no  such  weakn^n." 

"  Blymire  v.  Boistle,  6  Watta,  182, 
31  Am.  Dec.  458;  Ramsdale  v.  Horton, 
3  Barr,  330;  Campbell  n.  Lacock,  40 
Fa.  448;  Robertson  o.  Reed,  47  Pft. 
115;  Torrens  o.  Campbell,  74  Pa. 
470;  KouDti  v.  Holthouse,  86  Pa.  236, 
237;  Adams  v.  Kuehn,  119  Pa.  76,  13 
Atl.  184;  Freeman  v.  PennsylvaniA 
R.  R.  Co.,  173  Pa.  274,  33  AU.  1034. 
But  see  Strohecker  v.  Qrant,  16  S.  ft 
R.  237,  241;  Hind  e.  Holdahip,  2 
Watts,  104;  Commercial  Bankv.  Wood, 
7  W.  ft  S.  89;  Vincent  v.  Wataon,  IS 
Pa.  96;  Bellas  v.  Fageiy,  19  Pa.  273; 
Townsend  r.  Long,  77  Pa.  143,  18  Am. 
Rep.  438;  White  v.  Thielens,  106  Pa. 
173;  Ddp  V.  Brewing  Co.,  123  Pa.  42, 
15  Atl.  871;  HowM  v.  Scott,  224  Pa. 
7, 73  Atl.  186;  Sweeney  t>.  Houston,  243 
Pa.  642,  90  Atl.  347,  L.  R.  A.  1916  A. 
779.    See  also  mortgage  casea. 

Hie  rule  in  Pennyslvania  senna  to  be 
that  in  general  the  creditor  cannot 
sue,  but  "among  the  e»3q)tioDs  are 
cases  where  the  promise  to  pay  the 
debt  of  a  third  person  rests  upon  the 
fact  that  money  or  property  is  plaoed 
in  the  hands  of  the  promisor  for  that 
pBTticular  purpoae,  also  whete  one 
buys  out  the  stock  of  a  tradesman  and 
undertakes  to  take  the  place,  fill  the 
contracts,  and  pay  the  debts  <A  his 
vendor."  Adams  p.  Kuehn,  119  Pa. 
76,  86, 13  Atl.  184.  The  first  exception 
thus  stated  is  that  of  a  trust,  but  in  its 
application  of  the  rule  the  Pennsyl- 
vania court  has  gone  beyond  trusts 
properly  so  called. 

"  McCartoiey  p.  Wyoming  Nat. 
Bank,  1  Wyo.  382. 
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at  least,  do  not  accept  it  completely  and  unequivocally.  Several 
other  jurisdictions  in  moat  cases,  at  least,  hold  the  creditor's 
only  right  to  be  derivative  and  equitable,  though  in  some  of 
them  code  procedure  has  been  substituted  for  a  bill  in  equity 
in  the  enforcement  of  derivative  rights.*' 


§  S82.  What  amounts  to  an  assumption  of  a  mortgage. 

The  most  imiversal  illustration  of  the  right  of  a  credits  to 
sue  on  a  promise  to  his  debtor  to  pay  the  debt  arises  where  the 
grantee  of  premises  subject  to  a  mortgage  asEumes  and  agrees 
to  pay  the  mortgage  debt.  In  Ei^^iand  one  who  buys  property 
expressed  to  be  subject  to  a  mortgage  becomes  thereby  twimd 
as  by  contract  to  indemnify  the  mortgagor  from  liability  thot^ 
no  promise  in  terms  is  made  to  do  so;  "^  and  the  same  construc- 
tion is  adopted  in  Pennsylvania.*^  In  the  United  States  gen- 
erally, however,  no  promise  or  legal  or  equitable  obligation 

"  Swppard  V.  Bridgw,  137  Ga.  616,  lowed  in  Hooper  t>.  Hoopw,  32  W.  Va. 
74  8.  E.  246.    Cf.  Ford  v.  Piimey,  36  -   -  - 

Oa.  258,  261.  See  also  Union  City  Ao. 
Co.  V.  Wright,  145  Ga.  730,  89  S.  E. 
822i  Leffler  Co.  v.  Lane,  146  Ga.  741, 
92  S.  E.  214. 

Hie  early  Indiana  law  allowed  a 
remedy  in  equity  only.  Bird  v.  Iau- 
iue,  7  Ind.  6iS;  and  since  the  code  has 
made  legal  and  equitable  procedure  the 
same,  it  has  still  been  reoogniied  that 
the  creditor's  right  is  eqmtable.  Davis 
B.  Galloway,  30  Ind.  112,  96  Am.  Dec. 
671;  Hendricks  t>.  Frank,  86  Ind.  278, 
284.  How  far  under  a  statute  in  Vir- 
ginia and  West  Virginia  the  creditor 
would  be  allowed  more  than  an  equi- 
table right,  IB  open  to  question.  Apart 
from  statute  any  right  of  the  creditor 
is  clearly  derivative.  In  Virginia,  see 
VanmeteTB'  Ex.  v.  Vanmeters,  3  Gratt. 
148  (in  equity);  Jones  v.  Thomas,  21 
Gntt.  96  (semife  recovery  allowable). 
Contra  is  Stewart  e.  James  River  &, 
Kanawha  Co.,  24  Gratt.  2&4.  See  also 
McIlvBine  ».  Big  Stony  Lumber  Co., 
106  Va,  613,  64  S.  E.  473;  Casselman's 
Adm.  V.  Gordon,  118  Va.  663,  88  S.  E. 
88.    In  West  Virginia,  reooveiy  was  ^ 


628,  0  S.  E.  937;  Bensimer  o.  Fell,  35 
W.  Va.  16,  29,  12  S.  E.  1078.  But  see 
amira  Johnson  n.  McQung,  26  W.  Va. 
669;  King  v.  Scott,  76  W.  Va.  68,  84 
S.  E.  964.  Montana  Qv.  Code,  See. 
3102,  providee  that  "a  contract  made 
ezi^easly  for  the  benefit  of  a  third  per- 
son may  be  mforced  by  him."  But  in 
McDonald  v.  American  Nat.  Bank,  25 
Mont.  466,  496,  66  Pac.  896,  the  court 
said:  "There  must  be  a  consideration 
passing  from  the  third  peraon  by  virtue 
of  which  he  may  assert  the  existence 
of  a  promise  in  hia  favor."  See  also 
Tatem  v.  Eglanol  Mining  Co.,  4S  McnL 
367,  123  Pac.  28. 

"  Waring  V.  Ward,  7  Vas.  332;  Mills 
t>.  United  Counties  Bank,  [1912]  1  Ch. 
231. 

"FauUner  v.  McHenry,  235  Fa. 
298,  83  Atl.  827.  Though  thus  hdd 
liable  to  the  mort^igor,  yet  by  Act  of 
June,  12,  1878,  the  grantee  is  not  lia- 
ble to  the  mortjpiKee;  while  he  is  so 
liable  if  he  assumea  the  debt.  See  ease 
cited  iTifra,  { 383,  n.  49.  See  also 
Lamka  v.  Donnelly,  163  la.  256,  143 
N.  W.  860. 
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is  implied  from  merely  purchasing  property  subject  to  a  mort- 
gage, other  than  that  the  mortgaged  property  ahall  be  primarily 
bound  for  the  debt.  It  is  necessary  that  there  be  a  promise  in 
tenns  to  pay  the  mort^ige,  in  order  to  impose  personal  liabil- 
ity. The  word  "assume"  is  tiw  yroxd  of  ut  ordinarily  used  to 
express  such  a  pitmuse.''  The  rule  generally  prevailing  in  the 
United  States  seems  sound.  There  is  no  reason  why  purchase 
of  an  equity  of  redemption  should  of  itself  imply  an  under- 
taking by  the  purchaser  to  pay  the  mortgage.** 


S  383.  A  mot^gee  is  generally  allowed  an  action  against  a 
gnuitee  who  has  assumed  tiie  mortgage. 

If  it  be  supposed  that  the  mortgagee  imdertakes  to  pay  the 
mortgage,  the  question  then  arises  can  this  undertaking  be  sued 
upon  only  by  the  mortgagor  to  whom  it  was  made,  or  does  the 
mortg^ee  acquire  a  right  to  enforce  it.  In  England,"  Ire- 
land,*' and  Canada,'*^  such  a  promise  gives  the  mortgagee  no 
r^t.  But  the  only  one  of  the  United  States  where  it  has  defin- 
itely been  decided  that  the  mortgagee  cannot  [o-oceed  against 
the  grantee  is  Massachusetts."   Of  the  other  jtuisdictions  which 

**  The  grantee  is  under  no  peraonal 
obtigation  imlees  he  aasuiiMe  or  agrees 
to  pay  the  mortgage.  Sbei^ien]  o. 
M&y,  115  U.  S.  605,  6  S.  Ct.  Rep.  119, 
29  L.  Ed.  456;  HibemU  8.  A  L.  Soo. 
V.  Diddnson,  167  Cal.  616,  140  Pao. 
285;  Uoyd  b.  Lowe  (Colo.),  165  Paa. 
6oa;  Hubbard  v.  Endgn,  46  Conn. 
S76;  RafFel  v.  Clark,  87  Conn.  567,  89 
Atl.  lS4i  LipiMtt  V.  Thames  L.  &  T. 
Co.,  88  Conn.  186,  00  Atl.  369;  Bristol 
Sav.  Bank  v.  Stiger,  86  la.  344, 63  N.  W. 
265;  F^ake  v.  Tohnan,  124  Maas.  254, 
26  Am.  Rep.  659;  Chilton  r.  Brooks,  72 
Md.  564,  20  Atl.  125;  Herman  v.  Lee- 
per,  172  Mo.  App.  286,  157  8.  W.  984; 
Lawrence  p.  Towlc,  69  N.  H.  28; 
Elapworth  v.  Dreaoler,  2  Bess.  Ch.  62, 
79  Am.  Dec.  69;  Equitable  life  A»ur. 
Boo.  t>.  BoBtwick,  1 10  N.  Y.  628, 3  N.  E. 
206;  KeUer  «.  Lee,  66  N.  Y.  App.  Div. 
184,  72  N.  Y.  8.  948;  Henry  o.  Heggie, 
163  N.  C.  623,  79  S.  E.  9S2;  Van  Eman 
p.  Moaing,  36  CHda.  656,  129  Fac.  2. 


**Ab  to  whether  aoceptanoe  oi  a 
deed  containing  a  statonent  that  the 
grant«e  aasumee  a  mortgage  is  oon- 
dufflve  proof  of  such  assumption,  see 
«u7>ra,  {90. 

•Tweddell  v.  Tweddell,  2  Bro.  Ch. 
152;  OdoTd  B.  Rodney,  14  Yea.  417; 
Barhsm  v.  Thanet,  3  M.  &  K.  607; 
Re  Errington,  [1894]  1  Q.  B.  11 ;  Bonner 
B.  Tottenham  Society,  11899|  1  Q.  B. 
161. 

"Bany  c.  Harding  1  Jones  &  IM. 
475,  485. 

"Aldous  V.  Hicks,  21  Ont.  96; 
Frontenac  Loan  Co.  «.  Hyaop,  21  Out. 
577.  8ee  also  Williams  v.  Balfour,  18 
Con.  8.  C.  472.  Be  Cosier,  24  Grant, 
637,  amlra,  is  overruled. 

'>  Mellen  t>.  Whipide,  1  Gny,  317; 
Fettee  b.  Peppard,  120  Ma«.  622,  S23; 
Prentice  v.  Brimhall,  123  Moss.  291; 
Coffin  0.  Adams,  131  Mass.  133;  Rioe 
B.  Sanders,  152  Mass.  108,  24  N.  E. 
1079,  8  L.  R.  A.  316;  Creesy  t>.  WiUia^ 
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do  not  acc^t  the  doctrine  of  Lawrence  v.  Fox,  Connecticut  ** 
and  Michigan  **  have  statutes  which  covct  the  case;  the  United 
States  Supreme  Court,*  North  Carolina  *''  and  Vermont,*  give 
equitable  rehef  on  substantially  the  principles  herein  advocated; 
and  if  the  attitude  of  the  Maryland  and  Pennsylvania  courta 
towards  this  class  of  cases  is  inconsistent  with  their  general  rule 
governing  promises  to  a  debtor  to  p^^  his  debt  they  are  not 
deterred  on  that  account  from  giving  the  mortgagee  relief." 


159  Man.  249,  34  N.  E.  2efi.  No  at- 
tempt aeems  to  have  been  made  in 
Maauchuaetta  to  enforce  the  mort- 
gagee's claim  by  a  bill  in  eqnil?  agiuiist 
the  mortgagor  and  his  grantee.  Ap- 
parently it  ia  aanuned  that  no  relief 
would  be  granted.  In  Rioe  v.  Sandera 
it  is  said  that  the  grantee's  promise 
"gave  no  additional  ri^ts  to  the 
mortgagee."  The  language  of  the 
court,  hawevQ',  in  Forbes  tr.  lliorpe, 
209  Mass.  S70,.95  N.  E.  9S5,  969, 
quoted  ntpra,  {  364,  n.  48,  gives  some 
reason  to  suppose  that  if  the  mortgage 
debt  could  not  be  collected  fnmi  the 
mortgagor,  a  property  drawn  bill  in 
equity  mi^t  make  the  grantee's 
promise  to  the  mortgagor  Available 
aa  an  asset  ot  the  latter. 

"  Gen.  SUt.  (1902),  Sec.  687;  Mor- 
gan p.  Randolph-CIowee  Co.,  73  Conn. 
390,  398,  47  Atl.  65S,  61  L.  R.  A.  663. 

« Comp.  Laws  (1916),  f  12680; 
Crawford  c.  Edwards,  33  Mich.  364; 
Miller  n.  Thompson,  34  Mich.  10;  Tay- 
lor e.  Whitmore,  36  Mich.  97;  Carley  v. 
Fox,  38  Mieb.  387;  Winana  v.  Wilkie,  41 
Mich.  264,  1  N.  W.  1049;  Unger  v. 
Smith,  44  Mich.  22,  6  N.  W.  1069; 
Coming  o.  Burton,  102  Mich.  86,  62 
N.  W.  1040;  Jehle  v.  Broolai,  112  Mich. 
131,  70  N.  W.  440;  Terry  b.  Durand 
Land  Co.,  112  Mich.  666, 71 N.  W.  626. 
It  is  eaaential  that  the  grantee  and  the 
mortgaged  land  be  within  the  jurisdio- 
tion.  Booth  v.  Connecticut  Mut. 
life  Ins.  Co.,  43  Mich.  299,  5  N.  W. 
881;  KoUw  •>.  Sooy,  172  Mieh.  214, 
137  N.  W.  808. 


*»aeBififia,  S384. 

'  See  North  Cardina  deciaiona  cited 
in  this  section,  itifra,  a.    8. 

'Lamoille  Coun^  Sav.  Ac.  Go. 
9.  Belden,  00  Vt.  536,  98  AU.  1002. 

*  In  the  following  cases  it  was  held 
that  a  mortgagee  may  sue  at  law  a 
grantee  of  the  mortgagor  who  asBumes 
the  mortgage. 

AiABAMA.  Orman  v.  North  Ala- 
bama Co.,  63  Fed.  469,  fi6  Fed.  18, 
13  n.  S.  App.  216,  6  C.  C.  A.  22; 
People's  Sav.  Bank  c.  Jordan  (Ala.),  76 
So.  442. 

Arizona.  Johns  e.  unison,  180 
U.  8.  440,  446,  21  Sup.  Ct.  Rep.  445, 
46  L.  Ed.  613;  Hoknee  v.  Bennett,  14 
Aris.  298,  127  Pms.  763. 

Abxanbab.  Patton  p.  Adldna,  42 
Ark.  197;  Benjamin  v.  Birmin^iam,  60 
Ark.  433,  8  S.  W.  183;  Felka  p. 
Bioe,  110  Ark.  70, 161 S.  W.  162;  Nak- 
dimen  p.  Braail,  131  Ark.  144, 198  S.  W. 
S24. 

Caufobnia.  Wormouth  o.  Hatch, 
33  Cfil.  121;  Biddel  p.  Briuolara,  64 
Gal.  354;  Williams  v.  Naftiger,  103 
Csl.  438,  37  Poc.  411;  Alvord  p.  Spring 
Valley  Gold  Co.,  106  Cal.  647,  40  Pac. 
27;  Tulaie  County  Bank  o.  Madden, 
100  Cal.  312,  41  Pac.  1092;  Hopkins 
V.  Warner,  109  Cal.  133,  41  Pac.  868; 
IliAertB  V.  Fitaallen,  120  Cal.  482,  52 
Pac.  818;  Daniels  p.  Johnson,  129  Col, 
415, 61  Pac.  1107,  79  Am.  St.  Rep.  123; 
Dodds  0.  Spring,  174  C^if.  412,  163 
Pac.  361. 

CoLOBADO.  Great  v.  Morrison,  5 
Col.  18;  Stuyveeant  p.  Western  Mtge. 
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i  S84.  ^iforcement  in  equity  of  ttte  mor^aeee's  right  against 
the  grantee. 
It  is  a  curious  circumstance  that  though  a  promise  by  a  third 
person  to  psty  a  mortg^;e  debt  camiot  be  distinguished  in 


Co.,  22  Od.  28,  43  Pfto.  144;  Kdnner  v. 
Hariier,  23  Gol.  333,  48  Fw.  048; 
StorbiTd  e.  Cnnston,  24  Col.  20,  48 
Poc.  6fi2;  Cobb  v.  Fiahel,  16  Col.  App. 
884,  02  Plio.  lU^.  625.  See  idao  Uojd 
a.  Lowe  (Colo.),  166  Pac.  609. 

CoNNBcnccT.  See  Banett  v.  Bmd- 
1^,  48  Conn.  224;  I^nch  v.  Momt, 
72  Conn.  714,  46  AU.  153.  Conf. 
Heeoh  v.  Enn«n,  49  Coon.  191,  14 
Am.  Bep.  225;  Raffd  ■>.  Clark,  87  Conn. 
5e7,  89  Atl.  184;  Qenanl  Stat.,  S  B83. 

Gtchqia.  See  Foid  tr.  Finney,  35 
Oa.  258. 

Ilunoib.  Bogen  v.  Hemm,  92 
HI.  683;  TliompBOn  v.  Dearborn,  107 
m  87;  Boy  v.  WiUianu,  112  lU.  91,  64 
Am.  Rep.  209;  Hade  o.  Bondy,  173 
m.  302,  60  N.  E.  671;  Webater  t>. 
FlemiDg,  178  lU.  140,  62  N.  E.  976; 
Cotcfl  V.  Bennett,  183  El.  82,  66  N.  K 
661;  HartB  v.  Emery,  84  Bl-  App.  317, 
184  lU.  560,  66  N.  E.  865;  Baw  v. 
KnewiU,  39  Bl.  App.  470;  Ingram  tr. 
Ingram,  71  Bl.  App.  497,  172  lU.  287, 
50  N.  E.  196;  Bobinaon  o.  Holmes,  75 
HI.  Ai«).  203;  BoiBOt  t>.  Chandlo-,  82 
HL  App.  261;  EgcJeston  o.  Morrison, 
84  III.  Ai^.  625;  Murray  v.  Emoy, 
86  Bl  App.  348,  187  HI.  408,  S8  N.  E. 
lUfi.  327;  Seemon  p.  Mills,  197  lU. 
Ai^.  689;  Cory  t>.  Pullst,  204  HI 
^>p.  59a 

Irduma.  Diqr  r.  PftttoBon,  IS 
Ind.  114;  McDin  v.  Gunn,  43  Ind.  315; 
Smitl)  V.  OBtermerjrer,  68  Ind.  432; 
Bisk  p.  Et^nuD,  09  Ind.  137;  Camar- 
ban  B.  Tousey,  93  Ind.  561;  Stanton  v. 
Eenrick,  136  Ind.  382,  35  N.  E.  19; 
ficfkahiie  L.  I.  Co.  v.  Hutchings,  100 
Ind.  496;  Lowe  v.  Hamilton,  132  Ind. 
406,  31  N.  E.  1117. 

Iowa.  Corbett  e.  Waterman,  11  la. 
86;  MoeM  v.  Clerk  of  Dallas  Court, 


12  la.  139;  Thompson  c.  Bo^nm,  14 
la.  476;  Soott'a  Adm.  v.  Gill,  19  la. 
187;  Bowen  p.  Kurti,  37  la.  239;  Ross  v. 
Kennison,  38  la.  896;  Lamb  v.  Tucker, 
42  la.  118;  Luney  b.  Mead,  60  la.  469, 

16  N.  W.  290;  Beeson  t>.  Green,  103 
la.  406,  72  tU.  W.  555;  Boioe  o.  Cof- 
foen,  168  la.  705,  138  N.  W.  867. 

Kansas.  Anthony  v.  Haman,  14 
Ksn.  494;  Sohmucker  v.  Sibert,  18 
Kan.  104,  26  Am.  Rep.  766;  Hickman 
B.  Miller,  39  Eon.  362,  18  Pae.  304; 
Searing  0.  Beaton,  41  Kan.  768,  21 
Pac  800;  Anthony  v.  Mott,  10  I^ns. 
App.  106,  61  Pao.  Rep.  609. 

LomstAKA.    Ferguson's  Suooession, 

17  Ia.  Ann.  266;  Vinet  v.  Brte,  48  La. 
Ann.  1254,  20  So.  693. 

MnnoisoTA.  Jordan  s.  White,  20 
Minn.  91;  Follanabee  p.  Johnson,  28 
Minn.  311,  9  N.  W.  882;  Uhmera  p. 
Schmidt,  35  Minn.  434,  29  N.  W.  109; 
Scanlan  v.  Glimmer,  71  Minn.  361, 
74  N.  W.  146, 70  Am.  St.  Rep.  326. 

MisBiBsiPFt.  Vigniftu  v.  Ruffins, 
1  Miss.  312;  Lee  p.  Newman,  66  Misi. 
366;  Barnes  p.  Jones,  111  Miss.  337,  71 
80.673. 

Missomi.  Belt  v.  McLaughlin,  12 
Mo.  433;  Cress  0.  Blodgett,  04  Mo. 
449;  Heim  0.  Vogel,  69  Mo.  629;  Hts- 
gerald  V.   Barker,  4  Mo.  App.   105, 

70  Mo.  085,  13  Mo.  App.  192,  85  Mo. 
13,  90  Mo.  061,  9  Am.  St.  R^.  375; 
Nelson  v.  Brown,  140  Mo.  680, 41 N.  W. 
060,  62  Am.  St.  Rep.  765;  Pratt  p. 
Conway,  148  Mo.  291,  49  S.  W.  1028, 

71  Am.  St.  Rep.  602;  Saunders  v.  Mo- 
Ointock,  46  Mo.  App.  216;  Commer- 
cial Bonk  V.  Wood,  56  Mo.  App.  214; 
Wayman  p.  Jones,  68  Mo.  App.  313; 
Am.  Nat.  Bank  t>.  Klock,  68  Mo.  App. 
336;  Citiiena'  Bank  p.  Douglass,  178 
Mo.  App.  664,  161  S.  W.  601;  Greer  ■>. 
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principle  from  a  promise  to  pay  any  other  debt,  the  question 
has  been  to  some  extent  separately  dealt  with.    Perhaps,  be- 


Orchard,  176  Mo.  App.  494,  161  S.  W. 
875.  Page  v.  Becker,  31  Mo.  466,  oonfra, 
iB  overruled. 

NSBRASXA.  Cooper  o.  Foes,  16 
Neb.  615, 19  N.  W.  606;  Bond  o.  Dolby, 
17  Neb.  49,  23  N.  W.  351;  Rockwdl  v. 
Blait  Bfuik,  31  Neb.  12S,  47  N.  W.  641 ; 
Hare  v.  Muiphy,  45  Neb.  800,  64 
N.  W.  211,  29  h.  R.  A.  861,  60  Neb. 
135,  82  N.  W.  312. 

Nbvada.  Ruhling  o.  Hackett,  1 
Ner.  360. 

New  York.  BurTP.BeerB,24N.  Y. 
178,  80  Am.  Dec.  327;  Hicard  o.  San- 
detson,  41  N.  Y.  179;  Thorp  t>.  Keokuk 
Coal  Co.,  48  N.  Y.  263;  CampbeU  v. 
Smith,  71  N.  Y.  26,  27  Am.  Rep.  6; 
ParkiDaon  t>.  Shaman,  74  N.  Y.  88,  30 
Am.  Rep.  268;  Thayer  v.  Manh,  76 
N.  Y.  340;  Ayers  v.  Dbron,  78  N.  Y. 
318,  323;  Judaon  n.  Dada,  79  N.  Y. 
373;  Hand  v.  Kennedy,  83  N.  Y  149; 
Hoot  V.  Wright,  84  N.  Y.  72;  Gifford  tr, 
CorriBan,  117  N.  Y.  257,  22  N.  E.  766, 
6  L.  R.  A.  610,  16  Am.  St.  Rep.  608; 
New  York  L.  I.  Co.  o.  Aitkin,  126  N.  Y. 
660,  26  N.  E.  732;  Wager  v.  Link,  134 
N.  Y.  122, 31  N.  E.  213, 150  N.  Y.  649, 
44 N.  E.  1103;  Blass  ».  Terry,  156  N.  Y. 
122,  50  N.  E.  953;  Hyde  «.  Miller,  168 
N.Y.590,60N.E.1113.  Compsrethe 
early  New  York  decisioas  dted  infra, 
i38i. 

North  Carouha.  Spring  e.  Cole, 
171K.C.418,88S.E.721. 

NoBTH  Dakota.  See  Moore  v. 
Booker,  4  N.  D.  543,  62  N.  W.  607. 

Obio.  Thompson  v.  Tlompeon,  4 
Ohio  St.  333,  363;  Brewer  tr.  Maurer, 
38  Ohio  St.  543,  43  Am.  Rep.  436; 
Society  of  Friends  e.  HainM,  47  Qiao 
St.  423,  26  N.  £.  119;  Peudny  v. 
Allen,  60  Ohio  St.  121,  33  N.  E.  716, 19 
L.  R.  A.  367. 

Oreoon.  Windle  v.  Hughee,  40 
Or.  1, 66  Pac.  1068;  Knighton  u.  Cham- 
berlin,  84  Oreg.  163,  164  Pac.  703. 


Pennbtlvania.  BcS'e  App.,  24  P^. 
200;  Leniug>B  Est.,  62  Pa.  ISS,  139; 
MBniman  v.  Moore,  90  Pa.  78;  Blood 
o.  Crew  Levick  Co.,  177  Pa.  606,  35 
AU.  871, 65  Am.  St.  Rep.  741;  Wunder- 
lioh  V.  Sadler,  189  Pa.  469,  470,  42  AU. 
109.  See  also  Sloan  ir.  Klein,  230  Pa. 
132,  79  AU.403;  Faulkner  tr.  McHoiry, 
236  Pa.  298,  83  AU.  827. 

Rhode  Island.  Urquhart  v.  Bray^ 
ton,  12  R.  I.  169;  Mechanics  Saving 
Bank  d.  Gtk,  13  R.  I.  S16. 

Sorm  Dakota.  Gnuigcr  v.  Roll,  6 
S.  D.  611,  62  N.  W.  970;  Miller  v. 
Kennedy,  12  S.  D.  478,  481,  81  N.  W. 
906;  Hull  V.  Hayward,  13  S.  D.  291, 
295,  83  N.  W.  270,  79  Am.  St.  Rep. 
890;  Connor  v.  Jonen,  72  N.  W.  Rep. 
463. 

TxNNEaaEB.  Mo(M«  p.  StoraQ,  2 
Lea,  643;  Merrimon  v.  Parkey,  136 
Tenn,  646,  191  S.  W.  327. 

Texas.  McCown  i>.  Scbrimpf,  21 
Tex.  22,  73  Am.  Dec.  221;  Huffman  u. 
Western  Mortgage  Co.,  13  Tex.  Civ. 
App.  169,  36  S.  W.  306. 

Utah.  Clark  i..  Fidt,  9  Utah,  94, 
33  Pac.  248;  Thompson  v.  Cheewanan, 
16  Utah,  43,  48  Pac.  477;  McKay  v. 
Ward,  20  Utah,  149,  57  Pac.  1024,  46 
L.  R.  A.  623. 

Virginia.  Caaselman's  Adm.  u. 
Gordon,  118  Va.  653,  88  S.  £.  68. 

Washinoton.  Ordway  t>.  Downey, 
18  Wash.  412,  61  Pac.  1047,  62  Pac. 
228,  63  Am.  St.  Rep.  892;  Ver  Planck 
e.  Lee,  19  Wash.  492,  53  Pac.  724; 
Fraiey  t>.  Casey,  96  Wash.  422,  165 
Pac.  104. 

WisooNsiN.  Bishop  V.  Dou^aas, 
25  Wis.  696;  Kollock  i>,  Parcher,  52 
Wis.  393,  9  N.  W.  67;  Pahaeter  b. 
Carey,  63  Wis.  428,  21  N.  W.  793,  23 
N.  W.  586;  Eiua  v.  Sanger,  96  Wis.  150, 
70  N.  W.  1099,  37  L.  R.  A.  862,  66 
Am.  St.  Rep.  38;  Morgan  d.  South 
MUwaukee  Co.,  97  Wis.  275,  72  N.  W. 
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cause  the  subject  of  mortgages  fell  within  the  scope  of  equify 
jurisdiction,  the  attempt  waa  early  made  by  mortgagees  to 
sue  in  equity  those  who  had  assumed  an  obligation  to  pay  the 
moriiE^e,  while  no  such  attempt  was  made  with  other  debts. 
The  earlier  cases  were  in  New  York,  and  the  result  of  them  is 
thus  summarized  in  a  later  decimon  which  first  extended  the 
mort^i^ee's  right  to  a  direct  action  at  law. 

"If  the  plainUff  had  sought  to  foreclose  the  mortgages  in 
question  and  to  chaise  the  defendant  with  the  deficiency 
which  might  remun  after  applying  the  proceeds  of  the  sale, 
and  had  made  both  the  mortgagor  and  the  present  defendant 
parties,  the  authorities  would  be  abundant  to  sustain  the 
action  in  both  aspects. "" 

The  earlier  New  York  doctrine  has  had  considerable  follow- 
ing in  other  jurisdictions.  Alabama/'  California,''  Connecti- 
cut,'* Indiana,'*  Maryland,*'  Michigan,"  New  Jersey,"  North 


872;  StiteB  r.  lliompaoii,  98  ^^  329, 
73  N.  W.  774. 

»  Burr  0.  Bews,  24  N.  Y.  178,  per 
De&io,  J.,  dtiDg  Curtis  t>.  Tyhr,  9 
F&ige,  432;  Halaey  v.  Bjeod,  9  Paige, 
446;  March  v.  Pike,  10  Paige,  fi9S; 
King  p.  Whitely,  10  Paige,  465;  BIyer 
V.  Monholland,  2  Sandf.  Ch.  478;  Vul 
0.  Foster,  4  N.  Y.  312;  Trotter  e. 
Hughn,  12  if.  Y.  74,  62  Am.  Deo.  137; 
Belmont  v.  Coman,  22  N.  Y.  438,  78 
Am.  Dec.  213.  See  also  Wager  p. 
link,  150  N.  Y.  649,  44  N.  E. 
1103. 

"Yoong  v.  Hawkins,  74  Ala. 
370. 

MVTiIliams  r.  Naftiger,  103  Col. 
438,  37  Fao.  411;  Alvord  v.  Spring 
Valley  Gold  Co.,  106  Gal.  547,  40  Pac. 
27;  Tulare  County  Bank  r.  Madden, 
109  Cal.  312,  41  Pac.  1092;  Hopkins 
V.  Warner,  109  Cal.  133,  41  Pao.  868. 
In  California  by  statute  on  independ- 
ent action  cannot  be  maintained  even 
aptinst  the  mortgagor  on  a  debt  Be- 
ouied  by  mortgage.  Code  Civ,  Proc,, 
(  720.    "nie  mort^ged  {voperty  must 


first  be  exhausted.  Stockton  5aviii(p 
&  Loon  Soc.  V.  Hanold,  127  Cal.  612, 
617,  60  Pac.  165. 

**  Baasett  t>.  Bradley,  48  Conn.  224. 
See  also  Qen.  Stat.,  {963;  Morgan 
c.  Randolph-Clowes  Co.,  73  Conn. 
396,  398,  47  Atl.  658,  51  L.  R.  A. 
653. 

**See  early  Indiana  cases  dted, 
supra,  {381,  n.  27. 

"George  v.  Andrews,  60  Md.  26, 
45  Am.  Rep.  706;  Chilton  v.  Brooks,  72 
Md.  554,  20  AU.  125;  Stokw  tr.  Det- 
riok,  75  Md.  256,  23  Atl.  846. 

■■Crawford  v.  Edwards,  33  Mich. 
354;  Mill»  t>.  Thompson,  34  Mich. 
10. 

"KUpworth  p.  Dressier,  13  N.  J. 
Eq.  62,  78  Am.  Dec.  69;  PTuden  v. 
Williams,  26  N.  J.  Eq.  210;  Crowdl 
V.  Currier,  27  N.  J.  Eq.  152;  Crowell  v. 
Hospital,  27  N.  J.  Eq.  650;  Wise  v. 
Fuller,  29  N.  J.  Eq.  257;  Green  ». 
Stone,  54  N.  J.  Eq.  387,  34  Atl.  1099, 
55  Am.  St.  Rep.  577;  Whittakw  ». 
Belvidere  Co.,  65  N.  J.  Eq.  674, 688, 38 
Atl.  289. 
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Carolina,*"  North  Dakota,**  Vermont,"  Virginia,'^  Waehing- 
ton,"*  and  the  United  States  Supreme  Court  "  have  adopted  it. 
The  phrase  commonly  used  is  that  the  mortgagee  is  "eub- 
n^ted"  to  the  rights  of  the  mort^gor,  who  is  the  promisee. 
The  use  of  the  word  subrogation  is  not  wholly  fortunate.  It 
au^ests  analogies  which  do  not  odst,  with  the  position  of  a 
surety  who  has  paid  the  debt.  In  fact,  the  relief  granted  is 
merely  the  application  towards  the  paym^it  o$  l^e  debt  by  a 
court  of  equity  of  the  mortgagor's  property,  consiBting  of  the 
promise  running  to  him  from  the  grantee  of  the  mortgaged 
Itemises;  and  whatever  terminology  is  used  there  is  no  doubt 
that  tlus  is  substantially  the  meanii^  of  the  courts  which  have 
followed  the  early  New  York  deciaons. 

$  38S.  Mortgagor  should  be  par^  to  the  suit. 

Even  courts  which  derive  the  right  of  the  mortgagee  to  sue 
the  grantee  from  his  right  to  enforce  the  mortgagor's  rights, 
too  frequent^  allow  the  suit  to  be  maintained  without  joinder 
of  the  mortgagor.  The  essential  reason  why  the  proceeding 
should  be  in  equity  is  because  the  mortgagor  ought  to  be 
joined,  dnce  it  is  his  property — that  is,  a  promise  to  him — of 
which  tlie  plaintiff  is  seeking  to  avail  himself,  and  that  property 
should  not  be  taken  without  ^ving  the  owner  his  day  in  court. 
Moreover,  it  is  unfair  to  the  grantee  to  charge  him  at  the  suit 
of  the  mortg^ee  imlees  at  the  same  time  all  claim  against  him 
on  the  part  of  the  mortgagor  is  extinguished.  This  cannot  be 
judicial^  determined  unless  the  mortgagor  is  joined.'' 

"Woodcock  V.  Boetio,  118  N.   C.  m  Frwey ».  Caoay,  96 Wash.  422, 166 

822,  24  8.  E.  362;  Baber  r.  Haoie,  163  Pao.  104. 

N.  C.  5SS,  80  S.  E.  67.  *•  Keller  t>.  Ashftwd,  133  U.  8.  610, 

••  Moore  V.Booker,  4  N.  Dak.  543, 62  10  S.  Ct.  494,  33  L.  Ed.  667;  Wil- 

N.  W.  607.  lard  p.  Wood,  136  U.  S.  309,  314,  10 

"  Davis  V.  Hulett,  68  Vt.  90,  4  Atl.  S.  Ct.  831,  34  L.  Ed.  210.    See  also 

139;  Hodges  v.  Hielpe,  66  Vt.  303,  26  Wintere  v.  Hub  Mining  Co.,  67  Fed. 

Atl.  626;  lAtnoille  County  Sav.  &o.  287.    But  in  a  case  arisiiig  under  the 

Co.  i>.  Belden,  90  Vt.  636,  98  Atl.  1002.  Arisona  Code,  which  asnmilatea  k«iJ 

■L  ^llard  V.  Worsham,  76  Va.  392;  and  equitable  prooedure,  a  direct  ao- 

Osbome  e.  Cabell,  77  Va.  462;  Frau-  tion  was  allowed  againat  the  grantee  in 

cisoo  t>.  Shdton,  85  Va.  779,  8  S.  E.  Johns  v.  Wilson,  180  U.  S.  440,  21  S. 

789;  Fisher  v.  White,  94  Va.  236,  26  Ct.  446,  45  L.  Ed.  613. 

6.  E.  673;  EUett  t>.  McGhee,  94  Va.  *«  In  Kdler  v.  AsUonl,  133  U.  S.  610, 

377,  26  S.  E.  874.  626,   10  S.  Ct  494,  33  L.  Ed.  667. 
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§  S66.  Successive  pnrchases  of  mor^aged  property. 

It  frequently  happens  that  several  grantees  eucceasively 
buy  the  premises  and  assume  payment  of  the  mortg^e.  It  is 
ri^tly  held  that  the  last  grantee  c^n  be  charged  as  well  as  the 
immediate  grantee  of  the  mortgagor.  The  same  reasoning 
which  justifies  charing  the  first  grantee  through  his  obligation 
to  the  mortgagee's  debtor  reqxiires  the  appUcation  of  the 
obligation  of  the  second  grantee  to  the  first  grantee  in  order  to 
satisfy  the  obligation  of  the  latter  to  the  mortgagor,  and  so 
on."  Moreover,  all  who  have  assumed  the  mortgage  may  be 
charged  though  they  have  parted  wilii  ihe  ppenuses." 

They  have  made  a  valid  contract  to  pay  the  mortgage,  which 
they  cannot  abn^ate  by  selling  the  premises,  though  they  may 
get  such  protection  as  any  promise  which  their  granted  may 
make  to  assume  the  mortgage  can  ^ve.  As  between  the 
grantor  and  grantee,  the  latter  becomes  principal  debtor  and 
the  former  a  surety.  Accordingly,  if  ^e  mortgagee  gives  time 
to  the  grantee,  he  is  generally  held  to  forfeit  all  right  to  assert 
a  claim  against  the  grantor.*'  A  few  decisions  to  the  contrary 

the  DOUit  notioed  tbe  questioii  and  Baber  tr.  Honie,  163  H.  C.  588,  80 

diq»aed  (4  it  thus:   "Although  tiie  S.  £.  57;  Merrimoa  v.  Puke;,   136 

mortgagor  might  i»op«rly  have  been  Tenn.  645,  191  B.  W.  327. 
made  a  party  to  this  bill,  yet  aa  no         "  Ingram  v.  Ingram,  71  111.  App.  497, 

objection  was  taken  on  that  ground  at  172  HI.  287,  50  N.  E.  198;  Camahan  «. 

the  hearing,  and  the  omisaion  to  make  Touaey,  93  Ind.  561;  Corning  v.  Bur- 

him  a  party  cannot  prejudice  any  in-  ton,  102  Mich.  86,  96,  62  N.  W.  1040; 

tereet  of  his,  (V  any  right  of  ather  party  Hyde  v.  Millar,  168  If.  Y.  590,  60  N.  £. 

to  tbia  suit,  it  afiords  no  giotmd  for  1113.     In   Pennyalvania  by   Act  <A 

refunng  niiet."    See  alao  Silver  King  June  12,  1878,  one  who  has  aaaumed 

Coalitian  Minea  Co.  v.  Silrer  King  a  mort^igo  does  not  continue  liable 

Conned  Min.  Co.,  204  Fed.  166,  122  to  the  mortgagee  by  virtue  of  his  aa- 

C.  C.  A.  403;  Miller  v.  Thompson,  34  sumption  after  he  has  himaelf  conveyed 

Mich.  10;  Kuden  v.  WUUams,  26  N.  J.  the  land  unless  in  conveying  he  ex- 

Eq.  210.       *  pressly  assumes  a  continuing  liability. 

"See,  «.  t-,  Flint  v.  Cadenasso,  64  Sloan  tr.  Kline,  230  Fa.  132,  79  Atl. 

Cal.  83,  28  Pac  62;  Ingram  ■>.  Ingram,  403. 

71  m.  App.  497,  172  111.  287,  60  N.  £.  •>  Herd  v.  Twohy,  133  Cal.  56,  65 

198;  Risk  v.  Herman,  60  Ind.  137;  Pac.  130;  Wyatt  t>.  Dufrme,  106  01. 

Carnahan   v.   Tousey,    03    Ind.   661;  App.  214;  Union  Stove  A  M.  Works  v. 

Boioe  V.  Coffeen,  138  la.  705, 138  N.  W.  CasweU,  48  Kan.  6S9,  20  F&c.  1072,  16 

857;  Coming  p.  Burton,  102  Mioh.  86,  L.  R.  A.  85;  George  v.  Andrews,  00 

96,  <B  N.  W.  1040;  GiSord  v.  Corri-  Md.  26,  46  Am.  Rep.  706;  Chilton  v. 

^la,  117  N.  Y.  267,  22  N.  E.  766,  6  Brooks,  72  Md.  544,  20  Atl.  125;  Mt.» 

L.  R.  A.  610,  15  Am.  St.  Rep.  508;  t>.  Todd,  36  Mioh.  473;  Dedrioeik 
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lay  stress  on  the  fact  that  there  is  no  direct  contractual  relation 
between  the  creditor  and  the  grantee  of  the  mortgaged  prem- 
ises and  that  there  is  a  direct  contractual  relation  between  the 
mortgagor  and  his  grantee  which  cannot  be  affected  by  any 
arrangement  between  the  mortgagee  and  the  grantee.**  But 
as  it  has  been  truly  said:  **  "The  creditor  need  not  be  a  party 
to  the  contract  which  creates  the  relation  of  principal  and 
surety  between  his  debtors,  or  between  his  debtor  and  a  third 
person ;  neither  ia  the  right  of  subrogatirai  depeudent  on  privity 
of  contract  between  the  creditor  and  the  surety."  Hie  rule 
that  the  giving  of  time  to  a  principal  debtor  discharges  a  surety 
depends  in  part  at  least  on  the  impwrment  thereby  caused  to 
the  surety's  right  by  subrogation  to  sue  the  principal  debtor, 
after  the  surety  has  himself  paid  the  debt.  Therefore,  even 
thou^  the  grantee  of  the  mortgaged  premises  takes  them  sub- 
ject oo^  to  the  mortfiage  without  »v<m|niing  the  debt,  an 
octension  of  the  mortgage  discharges  the  mortgagor  to  the 
extent  of  the  value  of  tiie  mortgaged  property,"*  for  the  mort- 

DeaBtorkcr,  85  Mich.  475,  48  H.  W.  Fao.  1038,  66  L.  R.  A.  662.  In  the 
633;  NdsoQ  v.  Brown,  140  Mo.  580,      Federal  oourts  the  law  eetabUshed  by 


41  a  W.  960,  62  Am.  St.  Rep.  765; 
Commwdal  Bank  i>.  Wood,  56  Mo. 
App.  214;  Wayman  t>.  Jodgb,  68  Mo. 
App.  313;  CStiiens  Bank  v.  Dou^aaa, 
178  Mo.  Aiq>.  664,  161  S.  W.  601; 
Meniam  v.  Miles,  64  Neb.  566,  74 
N.  W.  861, 89  Am.  St.  Sep.  731;  Calvo 
V.  Davica,  73  N.  Y.  211,  29  Am.  Bep. 
130;  H:fde  p.  Miller,  168  N.  Y.  690, 
60  N.  E.  1113;  Paine  v.  Jones,  14  Hun, 
677;  Jeat«r  p.  Steriing,  25  Hun,  344; 
Fish  o.  Hayward,  28  Hun,  456;  Mets- 
ger  V.  Nova  Bealty  Co.,  160  App.  Div. 
394,  145  N.  Y.  S.  649;  Walt^  t.  Nova 
Realty  Co.,  160  App.  Div.  400,  146 
N.  Y.  S.  553;  Dillaway  v.  Petenon,  11 
S.  Dak.  310,  76  N.  W.  925;  MiUm  v. 
Kennedy,  12  8.  Dak.  478,  81  N.  W. 
906;  HuU  t>.  Hayward,  13  S.  Dak.  291, 
83  N.  W.  270;  Sohneder  r.  Kinney,  15 
Utah,  462, 49  Pac.  894.  See  also  Hod- 
^a  p.  Elyton  Co.,  109  Ala.  617,  20 
So.  23;  Home  Natl.  Bank  v.  Water- 
man's Eat.,  134  m.  461,  29  N.  E.  503; 
MulTitne  B.  Boif^,  63  Kua.  105,  64 


State  oourta  ia  applied,  and  in  aoooid- 
anoe  with  that  law  the  Suinnne  Court 
hdd  the  surety  dischaigad  in  Union 
life  Ins.  Co.  p.  Hanftod,  143  U.  8. 
187, 12  S.  a.  437,  36  L.  Ed.  118.  See 
also  Johns  t.  Wilaon,  180  U.  S.  440, 
448,  21  S.  Ct.  445,  45  L.  Ed.  013. 
But  whwe  at  Uberty  to  i^iply  its  own 
rule  the  court  holds  the  surety  atill 
bound.   See  oMtt  in  the  following  note. 

••  Siepherd  v.  May,  116  U.  S.  506,  29 
L.  Ed.  466;  KeUer  o.  Ashfoid,  133  U.  S. 
61(^  625,  33  L.  Ed.  667;  Union  Ufe 
Ina.  Co.  r.  Hanfoid,  143  U.  8.  187, 
190,  12  8.  Ct.  437,  36  L.  Ed.  118; 
Sennan  o.  Mills,  197  Bl.  App.  689; 
Corbett  v.  Watwman, 
James  ».  Day,  37  la.  164;  Conn.  Mut. 
Ina.  Co.  8.  Mayer,  8  Mo.  Aiq>.  IS 
(ovoTuIed);  aee  alao  Ridley  P. 
Bubvtaon,  67  Mo.  Ai^.  45;  Aldoua 
p.  Hicks,  21  Out.  95. 

••  THverB  p.  DwT,  60  Minn.  173, 178, 
62  N.  W.  269. 

)*  levers  V.  Dorr,  aO  Hins.  173,  63 
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gaged  property  stands  in  effect  in  liie  position  of  principal 
debtor.  The  possibility  of  injury  in  such  a  case  is  clear,  for 
though  the  mort^;agor  would  still  have  a  r^t  to  pay  the  debt 
to  the  mortgagee,  he  woiild  not  thereby  acquire  by  r^t  of 
subrogation  an  inunediate  power  of  foreclosing  the  mortgage, 
ance  that  has  been  extended.  If  the  grantee  assumes  the 
mortgage  debt,  an  extension  of  time  given  by  contract  to  the 
grantee  should  for  the  same  reason  discharge  the  mortgagor 
to  tbe  extent  of  the  value  of  the  mortgaged  property. 

Whether  the  mortgf^^  shoxild  be  freed  from  personal  lia- 
bility beyond  that  amount,  d^>enda  on  whether  the  mortgagee 
is  to  be  resided  as  having  a  direct  ri^t  of  his  own  f^unst  the 
grantee,  to  which  right  tJie  mortgagor  may  be  subrogated  or 
whether,  as  is  believed  the  better  though  not  commonly  held 
view,  the  mortgagee's  right  is  merely  derivative, — a  right  to 
apply  to  his  claim  an  obligation  nmning  not  to  himself  but 
to  Us  debtor.  Even  if  tiie  mortgE^ee's  right  gainst  the 
grantee  is  held  to  be  direct  no  more  technical  ai^Ucatioa  of 
the  doctrine  that  givii^  time  to  a  principal  debtor  discharges 
the  surety  can  be  found.  No  possibiUty  of  injury  to  the 
mortg^or  beyond  the  value  of  the  property  seems  to  exist, 
for  the  mortgagor  can  sue  his  grantee  for  damages  if  the  latt^ 
fails  to  pay  the  mortgage  as  he  i^p^ed.  Moreover,  the  mort- 
gagor if  he  likes,  when  the  debt  is  due,  can  pay  it  himself,  in 
spite  of  the  fact  that  the  creditor  has  made  an  agreement  with 
the  grantee  to  extend  the  debt.  And  if  the  mortgagor  dis- 
charges the  debt  he  would  have  an  action  for  money  paid 
against  the  grantee,  since  the  payment  was  not  made  officiously 
but  in  discharge  of  his  own  legal  liability,  which  the  grantee 
had  assumed  but  failed  to  discharge.  The  only  possible  right 
oi  which  the  mortgagor  is  deprived  is  the  right  to  be  sub- 
rogated to  the  direct  claim  which  it  is  assumed  that  the 
mortgagee  has  ^;unst  the  grantee  personally;  and  there  is 

N.  W.  269;  Murray  v.  MmtaU,  04  14  Utah,  100,  46  Fae.  766.    But  aee 

N.  Y.  611;  Antisdel  v.  Williamaon,  166  eonira,  Chilton  v.  Brooka,  72  Md.  664, 

N.Y.372,  376,59N.E.207;Metigert>.  20  Atl  126;  and  the  dedmona  cited 

Nora  Realty  Co.,  160  N.  Y.  App.  D.  above  which  hold  that  the  mortgagor 

394,  145  N.  Y.  8.  649;  Walter  v.  NoTa  is    not    diaoharged    even    where    the 

RMlty  Co.,  160  N.  Y.  App.  D.  400,  grantee  has  aeeiu&ed  paymmt  of  the 

145  N.  Y.  S.  663;  Bunnell  v.  Garter,  mortgage. 
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no  real  injiiry  to  the  mortgagor  in  failing  to  get  this  sub- 
rogation, since  the  right  of  paying  the  debt  himself  and  suing 
for  money  paid  is  in  every  respect  a  practical  equivalent.  On 
the  other  hand,  if  the  mortgagee  has  no  direct  contractual 
right  agunst  the  grantee,  but  only  a  right  against  the  mort- 
gagor, through  which  the  obligation  of  the  grantee  to  the 
mortgagor  may  be  reached,  the  absurdity  of  talking  about 
subrogation  to  such  a  right  of  the  mortgagee  is  apparent.  The 
only  right  the  mortgagee  has  is  to  enforce  Uie  obligation  of 
the  grantee  to  the  mortgagor,  and  no  action  of  the  mortg^^ 
can  deprive  the  mortgagor  of  this  right.  He  does  not  need  to 
be  subrogated  to  the  right ;  he  has  it  without  subnotion.  The 
doctrine  of  giving  time  to  the  principal,  ^er^ore,  should  have 
no  application  beyond  the  value  of  the  mortgaged  property. 
A  curious  situation  arises  when  a  mortgagor  transfers  the 
premises  to  one  who,  though  taking  them  subject  to  the  mort- 
gage, does  not  ^pee  to  pay  it,  and  this  grantee  thereafter 
transfers  the  pr^nises  to  another  who  by  the  deed  assumes 
and  agrees  to  pay  the  mortgage.  The  pronusee  has  no  interest 
in  the  performance  of  titis  promise,  since  he  is  not  personally 
liable  for  the  debt,  and  he  is  no  longo-  the  owner  of  tiie  premisee. 
It  may  be  thought  that  the  only  inteUigent  object  for  requiring 
the  promise  from  the  grantee  lb  a  ndsh  to  benefit  the  mortgagee. 
In  that  view  the  case  would  fall  within  the  first  type  of  pronuses 
for  the  benefit  of  a  third  person  and  the  mortgagee  would  be 
the  sole  beneficiary.  But  it  is  hard  to  suppose  that  the  promisee 
had  any  such  intention.  The  object  in  fact  of  such  a  stipulation, 
if  its  insertion  is  not  altogether  a  mistake,  in  which  case  the 
grantee  would  be  entitled  to  reformation  of  the  deed,  is  doubt- 
less to  guard  against  a  supposed  or  possible  liability  on  the 
part  of  the  promisee  which  in  fact  does  not  exist.  The  decisions 
which  g^ierally  deny  the  mortgagee  a  right  to  recover  in  such 
a  case,  therefore,  seem  sound.^' 

"  Ward  V.  De  Oct.,  120  C(d.  102,  63  Minn.  103,  49  N.  W.  S26;  Crone  v. 

F&c.  130;  Sherwood  ■>.  LoweU   (CaJ.  Stinde,  68  Mo.  App.  122  (rereraed); 

App.),   167  Pac.  554;  Colorado  Sav.  Hicka  t>.  Hanulton,  144  Md.  495,  46  S. 

Bank  v.  Balee,  101  Kan.  100,  165  P&c.  W.  432,  66  Am.  St.  Rep.  431   (ovei^ 

843;  Morris  t>.  Mix,  4  Kan.  App.  654,  ruled) ;  Harberg  v.  Arnold,  78  Mo.  App. 

46  Pac.  68;  Brown  r.  Stillman,  43  Minn.  237  (overruled) ;  Wise  s.  Fuller,  29  N.  J. 

126,  46  N.  W.  2;  Nelson  v.  Rogers,  47  Eq.  257,  266;  Norwood  r.  De  Hut, 
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§  387.  Assumption  of  mortgage  by  second  mortgagee. 

Another  peculiar  situation  arises  where  a  mortgagor  makes 
a  second  mortgage  and  the  second  mor4^;agee  agrees  to  pay  off 
the  first  mortgage.  Subeequently  the  first  mortgagee  endeavors 
to  take  advantage  of  this  promise.  He  is  denied  the  right  and 
just^.  In  the  ordinary  case  where  a  purchaser  assumes  and 
agrees  to  p^  a  mtnlgage  he  has  received  a  quid  pro  gm  for  the 
amoimt  of  the  mortgage.  He  owes  the  amount  dl  the  mortgage 
to  some  one.  In  the  case  under  consideration,  however,  the 
second  mortgagee  does  not  owe  the  amount  of  Uie  first  mort- 
gage. He  has  agreed  virtually  to  lend  the  amount  of  it  to  the 
mortg^or  by  paying  the  first  mortg^ee.  A  promise  to  lend 
a  debtor  money,  thot^nh  on  technically  good  consideration,  is 
not  one  which  a  court  of  equity  should  enforce  for  the  benefit  of 
a  creditcHT.  Nor  can  breach  of  the  promise  by  the  second  mort- 
gagee be  ground  for  substantial  damages.  The  only  conse- 
quence of  the  breach  is  that  the  debtor  continues  liable  to  the 
first  mortgagee  instead  of  to  Uie  second  mortg^ee  for  the 
amount  of  the  first  mortgage.  As  the  rights  of  the  first  mort- 
gagee against  the  promisor  cannot  exceed  the  rights  of  the 
promisee  there  is  no  asset  of  value  applicable  to  the  inortgage. 
As  tiie  coiu^  8(ud  in  the  first  case  that  presented  these  facts, 
"if  the  action  were  allowed,  any  one  who  promised  to  advance 
money  to  another  to  p^  his  debts  would  be  liable  to  an  action 
by  the  creditw."  " 

30  N.  J.  Eq.  412;  Mount  v.  Van  Ntta,  Am.  Rep.  467;  Marble  Bank  v.  Mraar- 

33  N.  J.  Eq.  262,  265;  Eakin  r.  Shults,  Tcy,  101  Is.  286,  70  N.  W.  198;  Hbidi  v. 

61  H.  J.  Eq.  166,  47  Atl.  274;  King  Vogel,  60  Mo.  629;  Crone  u.  Stinde, 

tr.  Whitdy,    10    Paige,  466;   IVotter  166  Mo.  262,  66  8.  W.  863;  Uewdljm 

v.  Hughes,  12  N.  Y.  74,  62  Am.  Deo.  r.  Butler,  186  Mo.  App.  526,  172  S.  W. 

137;  Vrooman  s.  Turner,  69  N.  Y.  413;  Hare  o.  Muipl^,  45  N^.  800,  64 

280,  25  Am.  Rep.  196;  Smitti  v.  Croes,  N.  W.  211,  29  L.  R.  A.  851;  McDonald 

16  Hun,  487;  Young  Mcd's  Amx.  v.  Finsetfa,  32  N.  Dak.  400,  166  N.  W. 

0.  Croft,  34  Oreg.  106;  Portknd  Trust  863,  L.  R.  A.  1916  D.  149;  Brewer  ir. 

Co.  V.  Nunn,  34  Oreg.  106,  55  Pao.  439,  Mauer,  38  Ohio  St.  643,  43  Am.  Rep. 

75Am.8t.  Rep.568;Frytr.  AuBmaii,29  436;  Merriman  v.  Moore,  90  Pa.  78; 

S.  Dak.  30,  136  N.  W.  708,  39  L.  R.  A.  McKay  p.  Ward,  20  Utah,  149,  67  Pac. 

(N.  8.)  ISO;  OdMsne  p.  Cabell,  77  Va.  1024,  46  L.  R.  A.  623;  Caaseloian'a 

462.  Adm.  v.  Gordoa,  118  Va.  653,  88  S.  E. 

B«eovei7  was  alkrwed  in  Cobb  v.  58;  Enoe  v.  Sanger,  96  Wis.  160,  70 

Fiahel,  IS  Col.  App.  384,  62  Pac.  Rep.  N.  W.  1069,  37  L.  R.  A.  862. 

<Q5;  Dean  p.  Walker,  107  lU.  540,  47  "  Gamoey  p.  R<^[M8,  47  N.  Y.  233, 
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S  8S8.  Assumption  of  liabilities  of  ou^inx  partner. 

Another  clasB  of  promises  to  satisfy  a  debtor's  liability  de- 
serves particulv  mention — the  promise  of  an  individual  or  firm 
to  pay  the  liabilities  of  an  outgoii^  partner.  It  is  in  this  kind 
of  case  that  the  greatest  difficulty  arises  in  detennining  whether 
there  is  a  novation.  On  principle  it  is  clear  that  to  work  a 
novation  the  promisor  must  make  an  agreement  with  the  cred- 
itor to  become  directly  liable  to  him  in  consideration  that  the 
creditor  will  accept  him  as  debtor  in  place  of  the  original 
d^tor/'  It  is  not  enou^,  therefore,  for  the  creditor  to  leam  of 
^e  promise  to  the  original  debtor  and  express  ass^it  to  that 
arrangement.  Such  assent  does  not  necessaii^  include  an 
agreement  to  ^ve  up  the  claim  against  the  original  debtor. 
Moreover,  the  promisor  must  assent  to  enter  into  a  contractual 
relation  directly  with  the  creditor.  Assuming  that  there  is  no 
novation  the  case  is  indistinguishable  from  any  contract  to 
discharge  a  promisee's  debt  to  a  third  person.  By  a  curious 
freak  the  law  of  New  York ''*  does  not  allow  Ihe  creditOT  aran- 
edy  on  a  proDUse  made  to  his  debtor  in  this  class  of  cases.  The 
law  of  Pennsylvania/'  on  the  other  hand,  though  not  generally 

7  Am.  Bep.  440.     The  further  dis-      the  case,  it  ^ipeariiig  that  the  gnntee 


tinotion  auggeated  b^  the  court  th&t 
the  promise  was  not  made  for  the  bene- 
fit of  the  mortgagee  omounta  to 
nothing.  It  iB  true,  but  it  is  alao  true 
in  any  oaBB  where  t.  grantee  agrees  to 
pay  a  mortgage. 

The  case  has  been  followed  several 
times,  and  it  has  been  held  immaterial 
that  the  deed  creating  the  second  mort- 
gage is  on  its  face  absolute.  Pardee  v. 
Treat,  82  N.  Y.  386;  Roe  s.  Barker,  S2 
N.  Y.  431;  Root  v.  Wright,  84  N.  Y.  72; 
Cole  V.  Cole,  110  N.  Y.  630,  17  N.  E. 
682;  Smith  v.  Cross,  16  Hun,  487.  See 
also  Saving  Bank  v.  Thornton,  112 
Calif.  255,  44  Pao.  466;  Boyd  v. 
Winte  (Old.),  164  I^.  781. 

A  similar  pamd|4e  was  i^^Iied  in 
favor  of  a  grantee  in  whose  name  as 
trustee  a  deed  with  a  clause  of  aaeump- 
lion  had  been  taken  without  his  knowl- 
edge. Gifford  B.  CcHTigan,  105  N.  Y. 
223,  11  N.  E.  498.    In  a  seoMkd  trial  of 


had  knoiriedge  of  the  deed,  he  was  held 
liable  though  a  bare  (zustee.  GiSord 
e.  Corrigan,  117  N.  Y.  267,  22  N.  E. 
756,  6  L.  R.  A.  610. 

"  See  infra,  i  1869. 

"Merrill  c.  Green,  56  N.  Y.  270; 
Wheat  0.  Rice,  07  N.  Y.  206;  Servis 
e.  MoDonneU,  107  N.  Y.  260,  14  N.  E. 
314;  Comer  e.  Mackey,  147  N.  Y.  674, 
42  N.  E.  20;  Ediok  e.  Greeo,  38  Hun, 
202.  But  see  Chiflin  v.  Ostiom,  64 
N.  Y.  581;  Arnold  v.  Niohols,  64  N.  Y. 
117;  Hannigan  v.  Allen,  127  N,  Y.  630, 
27  N.  E.  402,  oompate  Ljnon  v.  Cloch- 
osy,  86  N.  Y.  8. 245,  43  N.  Y.  Misc.  67. 

"  Townsend  v.  hons,  77  Fa.  143,  IS 
Am.  Rep.  438;  White  v.  Thielens,  106 
Pa.  173;  Adams  o.  Kuehn,  110  Pa.  76, 
86,  13  Atl.  184;  Delp  ■>.  Brewing  Co., 
123  Pa.  42,  IS  Atl.  871;  Sargent  p. 
Johns,  206  Pa.  386,  55  Atl.  1061. 
But  it  is  essential  uiKler  the  Penn^l- 
vania  law  that  property  ah^  hare 
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adoptii^  the  doctrine  of  lAwroioe  v.  Fox,'*  makes  an  exertion 
here  m  favor  of  the  creditor.  In  fact,  there  is  no  reason  for 
discriminating  in  this  class  of  cases  for  or  against  the  creditor, 
and  so  the  matter  is  generally  treated."  Questions  of  surety- 
ship may  arise,  analogous  to  those  in  mortgage  cases  where 
the  parfy  assuming  the  ddbt  is  r^arded  as  the  principal 
debtor." 

S  389.  Right  of  holder  of  check  against  bank. 

On  the  same  principle  the  holder  of  a  check  has  somethnes 
been  given  a  right  agfunst  the  bank  on  which  the  check  was 
drawn."'  The  common  argument  in  favor  of  such  a  right  is 
that  a  check  is  an  equitable  assigmnrait  of  part  of  the  fmid  in 
the  bank."  If  it  be  granted  that  Hob  is  unsound,  that  a  check 
is  in  its  itature  a  general  order  to  pay  its  amount  not  an  assign- 
ment of  a  part  of  a  particular  deposit,  the  further  argument 
remains  that  the  bank  has  promised  its  depositor  to  pay  the 
latter's  checks  and  that  the  holder  of  a  check  may  sue  upon  this 
promise.  It  may  be  urged  that  tJie  bank  in  effect  promises  to 
p^  such  debtors  of  the  depositor  as  the  latter  indicates,  upon 
presentation  of  a  check  in  proper  form.  No  distinction  can  be 
made  because  the  creditor  to  be  paid  is  indefinite  at  the  time 
the  promise  was  made.  Such  is  the  fact  in  many  cases  of 
promisee  to  discharge  debts,  and  it  is  rightly  regarded  as  im- 

been  transferred  when  the   ptraniae  Clowes  Co.,   73  Conn.  396,   47  Atl. 

is  made.     Campbell  v.    I^ioook,    40  658,  51  L.  R.  A.  663;  Ayres  v.  Gallup, 

Pa.  44S;  Robertson  v.  Reed,  47  Fa.  IIG;  44  Mich.  13,  5  N.  W.  1072. 

TorreoB   v.    Campbdi,    74    Pa.    470;  i>Oakeley  v.  Paahelkv,  4  CI.  A  F. 

Sweemrjr  v.  Houston,  243  Pa.  542,  90  207;  Sheppard    v.   Rridgea,    137    Oa. 

AU.  347,  L.  R.  A.  1915  A.  779.  fllS,  74  S.    E.  245.    See  atao   infra, 

»20N.  Y.  268.  !12£S. 

^  See,  e.  g.,  allowing  the  action.  Fish  "'  Harrison  v.  Wright,  100  Ind.  51G, 

D.  First  Nat.  Bank,  157  Fed.  87,  84  633;  Hawley  v.  Exchange  Bank,  97  la. 

C.  C.  A.  502;  Leffier  Co.  t>.  Lane,  146  187,  66  N.  W.  152;  Harrison  v.  Simp- 

Oa.  741,  92  S.  E.  214;  Maxfield  v.  son,  17  Kan.  508;  Chanute  Bank  e. 

Schwarti,  43  Minn.  221,  45  N.  W.  429;  Crowell,  6  Kan.  App.  633,  61  Pac.  575; 

LoTejojr  V.  Howe,  65  Minn.  353,  57  Fonner  t>.  Smith,  31  Neb.  107,  47  N.  W. 

N.  W.  67;  EUia  ir.  Harrison,  104  Mo.  S32,  11  L.  R.  A.  528,  28  Am.  St.  R^. 

270,  16  S.  W.  198;  Shamp  v.  Meyer,  610.    Cmif.  Mtxia.  Nat.  Bank  t.  Fourth 

20  Neb.  223,  29  N.  W.  379;  Merri-  Nat.  Bank,  46  N.  Y.  82,  7  Am.  R^. 

man  tr.  Social  Mfg.  Co.,  12  R.  I.  175;  314.    See  also  infra,  S{  425,  1209,  ad 

^wnn  V.  Cochran,  63  Tex.  240;  denying  fin. 

the    action,    Morgan    v.    Randolph-  "Ibid. 
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material ;  **  but  the  transactJon  when  carefully  consid^^  seems 
to  indicate  aa  intent  to  make  the  bank  an  agent  of  the  depositor, 
rather  than  an  independent  contractor  even  after  a  check  is 
drawn.  ThuB  the  bank  pays  the  first  check  presented,  not  the 
first  check  drawn,  without  inquiry  whether  more  checks  have 
been  drawn  than  the  balance  available  to  meet  them.  The 
bank  also  obeys  the  order  of  its  depositor  to  stop  paymoit  of 
a  check." 

§  390.  Rie^ts  of  file  promisee. 

It  is  when  the  rights  of  ihe  promisee  are  conddered  that  the 
difficulties  in  the  American  law  become  appar^it.  It  seems  ob- 
vioiisly  unfair  to  subject  the  promisor  to  suits  both  by  the  cred- 
itor and  the  promisee,  and  on  the  other  hand  the  doctrine  that 
a  promisee  in  a  contract  made  upon  good  considsBtion  fur- 
nished by  him  cannot  sue  upon  it  is  hard  to  reconcile  with  prin- 
ciple. In  cases  where  the  third  person  is  the  sole  beneficiary 
the  injury  to  the  promisee  in  depriving  him  of  a  ri^t  of  action 
is  purely  technical,  because  breach  of  the  promise  causes  him 
no  pecuniary  damage;  but  m  the  case  of  a  promise  to  pay  a  debt 
the  promisee  is  vitallyinterested  in  the  performance  of  the  prom- 
ise. The  results  reached  by  the  courts  are  various.  In  Ala- 
bama, in  a  case  of  the  latter  type,  the  court  said:  "The  prom- 
ise enured  to  the  benefit  of  the  creditors  and  prima  facie  they 
alone  can  claim  payment  or  sue  for  the  breach  of  the  agree- 

»  Thomas  Mfg.  Co.  t>.  Fnther,  65  Leu  t>.  Chieacjo,  etc.,  Ry.  Co.,  Ill  Wis. 

Ark.  27,  44  S.  W.  218;  Morgan  v.  198,  86  N.  W.  607.    Many  other  ded- 

Overman  Co.,  37  C&l.  534;  Whitney  sions  might  be  added.    Dow  p.  Clark, 

e.  American  Ins.  Co.,  127  Cal.  464,  59  7  Gray,  198,  decided  when  the  Massa- 

Fac.  897;  Williamsoa  Stewart  Co.  e.  chusetts  ooiurt  waa  dispoaed  to  restrict 

Seaman,  29  lU.  Aj^.  68;  Brenner  e.  the  creditor'a  right  of  action,  seems  to 

Luth,  28  Kan.  581;  Ballard  c.  Home  be  the  only  contrary  decision.     In 

Nat.  Bank,  91  Kan.  91,  136  Poo.  935;  Gunn  t>.  McAlpine,  126  Minn.  343, 147 

SaylotB  t>.  State  Bank,  99  Kan.  515,  N.  W.  Ill,  where  there  waa  a  partial 

163  Poo.  454;  B«U  b.  Mendenhall,  71  failure  of  coiuideration  the  court  hdd 

Minn.  331,  73  N.  W.  1086;  GafFney  v.  that  from  each  creditor's  claim  th^a 

Sederberg,  114  Minn.  319,  131  N.  W.  should  be  deducted  the  same  propor- 


333;  State  v.  St.  Louis  &  S.  F.  Ry.  Co.,  tion  that  the  portion  of  the  o 

125  Mo.  506,615, 28  S.W.  1074;  Glen-  tion  which  faUed  bcm  to  the  total 

ooe  Lime  Co.  v.  Wind,  86  Mo.  Ai^.  163;  agreed  conaideTation. 

Johannes  o.  Hienix  Ins.  Co.,  66  Wis.  "See  (Upro,  {360. 

60,  66,  37  N.  W.  414,  57  Am.  Rep.  249; 
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ment,"  **  and  in  Maine,  it  was  said  in  an  early  case,  "the  prom- 
isee can  recover  only  nominal  dam^ies  since  tlie  defendant 
may  be  liable  to  the  beneficiary,"  "  but  this  case  has  been  over- 
ruled.^ In  Nebraska  the  consignor  cannot  sue  on  a  bill  of 
lading,  though  tiie  contract  is  with  him,  in  the  absence  of  proof 
that  he  was  the  owner  of  the  goods,  that  he  was  liable  for  their 
loss,  or  that  he  had  sustained  special  damage.''  In  Nevada, 
also,  it  was  held  that  a  promisee  without  pecuniary  int^^t  in 
the  performance  of  a  promise  could  not  sue  upon  it.**  In  Rhode 
Island  the  rule  is  the  same.''  In  New  York  if  the  third  person 
can  sue,  it  seems  the  promisee  cannot.  A  more  complete  somer- 
sault than  the  New  York,  court  has  made  on  this  subject  when 
dealing  with  mortgages  cannot  be  imagined.  In  the  days  before 
lawrence  v.  Fox"  was  decided  it  had  been  held  that  Uie  mort- 
gagee, thoi^  not  entitled  to  sue  directly  a  grantee  who  had 
assumed  the  mortgage,  m^t  be  "subrogated"  to  the  right 
of  ^e  mortgagor — the  promisee.  Now  the  court  holds  that 
the  promisee  cannot  sue,  but  upon  paying  the  mortgage  debt 
he  is  entitled  to  be  subrogated  to  the  right  of  ^e  mortgf^ee 
to  sue  upon  this  promise.**   Ohio  has  reached  the  same  con- 


H  Dimmlok  e.  Re^ster,  02  Ala.  468, 
460,  S  So.  70;  North  AlabamA  Develop- 
ment Co.  c.  Bbort,  101  Ala.  333,  13 
So.  38S. 

»Burbank  v.  Oould,  16  Me.  118. 

"  Baldwin  ■>.  Bmeiy,  89  Me.  ^6,  30 
AtL0M.  In  Martin  tr.  .£tna  Ine.  Co., 
73  Me.  25,  28,  it  waa  held  in  a  case  of 
the  BoIe  beneficiary  tyi>e  that  the  jvom- 
iaee  might  sue  as  trustee  for  the  bene- 
ficiaiy. 

"  Union  Pacifio  Ry.  Co.  b.  Metcalf, 
fiONeb.452,69N.W.gei.  See.omtni, 
Snider  v.  Adams  Expreaa  Co.,  77  Mo. 
623,  iriiere  conagnor  was  allowed  to 
ncovfsr  aa  truatee  for  conaiBnee.  See 
4  EUiott  on  Railroads,  }  1692. 

"FerriB  v.  CareoQ  Water  Co.,  16 
Ner.  44,  40  Am.  B^.  486.  It  ia  to  be 
obawed  that  the  promisee  has  a  very 
marked  pecuniary  intenat  in  a  iM«miee 
to  discharge  his  debts. 

■T  Adams  v.  Union  R.  B.  Co.,  21 


R.  I.  134,  42  AU.  516,  44  L.  R.  A. 
273. 

"  20  N.  Y.  268. 

"Miller  V.  Winchell,  70  N.  Y.  437, 
43fl;AyerBv.Diwm,78N.Y.318.  For 
the  earUw  New  York  deciaions,  see 
tvpra.  In  Qaflin  d.  Ostaom,  54  N.  Y. 
681,  6S4,  it  was  held  that  the  ;vomi- 
see  or  hie  assignee  might  sue  upon  a 
promise  to  anume  the  debts  of  a  firm, 
and  in  Ward  e.  Cowdrey,  61  Hun,  641, 
5  N.  Y.  S.  282,  affd.  119  N.  Y.  614,  23 
a.E.  1143,  it  was  held  that  a  promisee 
mig}it  sue  in  the  absence  of  jmof  that 
the  third  person  knew  of  or  acquiesced 
in  the  arrangement.  The  benefidary 
in  these  cases  could  not  hare  sued. 
A  grantor  who  had  paid  the  d^t  was 
held  not  entitled  to  sue  on  the  iwomise 
as  the  land  waa  the  principal  debtor 
in  Kellw  t>.  Lee,  66  N.  Y.  App.  Dir. 
184,  72  if.  Y.  S.  Ma 
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elusion  *°  thot^  it  is  in  conflict  with  an  earlier  Ohio  decisioa 
which  was  not  cited." 

§  S91.  Ground  for  denying  recovery  by  the  promisee. 

The  idea  behind  the  caees  which  deny  the  promisee  a  ri^t 
of  action  is  that  by  the  assent  of  the  third  person  a  novation  b 
created;  '*  but  as  has  been  ah%ady  shown,  a  contract  with  a 
debtor  to  pay  his  debt,  ev&x  Uiou^  the  creditor  assents,  does 
not  amoxmt  to  a  novation. 


§  392.  Recovery  by  the  promisee  general^  allowed. 

Whatever  the  hardship  upon  the  promisor  may  be  in  being 
liable  to  two  persons  when  he  promised  but  one,  most  courts 
have  found  it  the  simpler  alternative,  a  recovery  by  either 
party  being  a  bar  to  an  action  by  the  other.''    In  i 

*■  Poe  V.  Dixon,  60  Ohio  St.  124,  71 
Am.  St.  Rep.  713,  54  N.  £.  86.  Cf. 
Blood  t.  Crew  Levick  Co.,  171  Pa. 
328,  337,  33  Atl.  344.  The  court  there 
BBid:  "Ab  to  the  amount  still  due  and 
unpaid  on  the  mortgagea  .  .  .  the 
plaintiff  cannot  recover  to  her  own  use 
until  she  has  been  compelled  to  make 
payment  and  then  only  to  the  extent 
of  payments  actually  made.  An  action 
might  be  maintained  by  the  holder  of 
the  mortgage  in  the  name  of  the  oot- 
enantee  for  his  use  upon  the  express 
covenant  to  pay  cantaiued  in  the  deed; 
and  I  see  DO  reason  why  an  action 
might  not  be  brought  by  a  covenantee 
to  recover  damages  sustained  by  reason 
of  Um  breaoh." 

*'  Wilson  p.  Stilwell,  9  Ohio  St.  467, 
76  Am.  Dec.  477.  A  retiring  partner, 
who  had  received  a  ptaauaB  from  the 
remaining  partna  that  the  latter  would 
pay  the  firm  debts  was  held  entitled 
to  sue  upon  the  promise  without  hav- 
ing first  paid  the  debts  himself. 

"  See  also  Brewer  v.  Dyer,  7  Gush. 
337,  341.  The  promisee  "might  like- 
wise have  a  remedy  on  the  contract 
in  case  the  plaintiff  diould  not  elect 
to  adopt  it" 


*>  Union  Mut.  L.  I.  Co.  p.  Honford, 
143  U.  S.  187,  12  S.  Ct.  437,  36 
L.  Ed.  118;  Stemie  v.  Aylesworth,  18 
Conn.  244,  262;  Tinkhr  v.  Swaynie,  71 
Ind.  662;  Rodenbaiger  e.  Bramblett, 
78  Ind.  213;  Poster  v.  Manh,  26  la. 
300;  Smith  t>.  Smith,  S  Busk,  ft£6,  632; 
Baldwin  «.  Emeiy,  89  Me.  406,  36 
AtL  9»4;  Rogers  v.  Qosndl,  61  Mo. 
466,  460;  Snider  e.  Adams  Express 
Co.,  77  Mo.  623;  Beardslee  v.  Morgner, 
4  Mo.  App.  139,  143;  Mcgher  o.  Stew- 
art, 6  Mo.  J^.  498,  600;  Weinreich  «. 
Weinreich,  18  Mo.  App.  364,  372; 
Anthony  it,  German  Am.  Ins.  Co.,  48 
Mo.  .^>p.  66;  American  Nat.  Bank  p. 
Kk>^  68  Mo.  App.  335;  Gunn^  p. 
Emerson,  73  Mo.  App.  291  (cta^. 
Bethany  t>.  Howard,  149  Mo.  504,  61 
8.  W.  94);  Strong  v.  Kamm,  13  Oteg. 
172,  9  Pac.  331;  Kdmundson  p.  Fenny, 
1  Barr,  334,  44  Am.  Dec.  137;  Hot's 
Appeal,  24  Pa.  200;  Blood  «.  Crew 
Levick  Co.,  171  Pa.  328;  Snyder  p. 
Summers,  1  Lea,  634;  Callender  p. 
Edmison,  8  3.  Dak.  81,  66  N.  W.  426; 
Hull  V.  Hayward,  13  S.  Dak.  201,  83 
N.  W.  270;  Jones  v.  Thomas,  21 
Gratt.  00.    See  also  audiorities  in  next 

DOt«. 
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cases  especially  the  promisor  may  thus  find  himself  in  a  difficult 
position  between  the  mortgagee  and  the  promisee,  the  grantor 
of  the  premises.  If  the  promisor  fails  to  keep  his  pronum  to 
pay  (he  debt,  he  is  liable  to  the  promisee  to  the  full  amount  of 
the  debt;  **  and  unless  ^e  promise  can  bear  the  construction 
of  a  promise  to  indenmify  against  loss,  this  seems  sound.  But 
the  recovery  of  the  promisee  cannot  affect  the  mortgagee's 
r^ts  against  the  properly,  and  if  he  forecloses  the  mortgage, 
the  promisor  loses  tiie  property  though  he  has  already  paid  the 
debt.  The  proper  relief  for  the  promisor  is  an  appUcation  to 
equity  when  he  is  sued  by  the  promisee,  for  an  injimction 
against  the  action  on  terms  of  payment  of  the  debt  to  the 
mortgagee.  Equity  should  grant  such  an  injunction,  for  it  does 
not  injure  the  promisee,  ranee  the  terms  Imposed  amount  to  a 
decree  of  specific  performance  of  the  promise.'^  It  seems  also 
that  if  the  mortgage  has  been  foreclosed  and  the  mortgagee 
thereby  paid  and  the  promisee  freed  from  liability  as  mortgagor, 
the  promisor  should  be  entitled  to  an  injunction  against  the 
collection  of  any  judgment  of  the  promisee  ^^ainst  him,  or  if 
a  judgment  has  already  been  collected,  to  an  action  on  prin- 
tuples  of  quasi-contract  to  recover  back  the  amount  collected 
less  costs  and  any  payment  or  remaining  liability  d  ihe  prom- 
isee to  the  mortgagee. 


••Meyer  v.  Hartnum,  72  111.  442; 
Stout  t>.  Folger,  34  I&.  71,  11  Am.  Rep. 
138;  Fumos  tr.  DurgiD,  119  Maaa.  600, 
20  Am.  Rep.  341;  Locke  tr.  Homer,  131 
Maas.  93,  41  Am.  Rep.  199;  Walton 
p.  Rug^,  180  Maas.  24,  61  N.  K 
267;  Strohauer  t>.  Volta,  42  Mich.  444, 
4  N.  W.  161 ;  DorrinKton  v.  Mumick,  16 
Neb.  397,  19  N.  W.  466;  RawBOn  v. 
Copland,  2  Sandf.  Ch.  261;  Reoort 
0.  Higgiiia,  48  N.  ¥.  632;  Sage  v.  Tnis- 
low,  88  N.  Y.  240;  Wilson  v.  SlUwell, 
9  Ohio  St.  467, 16  Am.  Deo.  477;  Cal- 
lender  i>.  Edmiaon,  8  S.  Dak.  81,  65 
N.  W.  426.  See  abo  w^ra,  { 1408. 
But  see  Faulkner  t>.  McHairy,  235  Pa. 
2B6,  83  AU.  827.  And  it  makes  no  dif- 
ferakM  that  the  promiaoc  has  sold 
tbe  land  again.     Reed  v.  Paul,  131 


Maaa.  120.  But  if  the  n 
been  paid  from  sale  of  tite  land  the 
promisee  can  recover  only  nominal 
dama^  Muhlig  o.  f^ake,  131  Mass. 
110;  WUliama  e.  Fowle,  132  Maas. 
386.  See  abo  Wibon  v.  Btyant,  134 
Maaa.  291. 

"Compare  Ford  b.  Rnney,  36  Ga. 
258.  In  that  case  the  mortgagee  sued 
the  mortgagor.  The  latter  having  aold 
the  premises  to  a  third  party,  who  had 
apeed  to  pay  the  mortgage,  Imm^t  a 
bill  in  equity  joining  both  the  mort- 
gagee and  the  purohssw,  praying  that 
the  Utter  be  (impelled  to  pay  the  debt. 
The  bill  was  sustained.  See  alao  Wil- 
Bon  0.  Stitwell,  9  Ohio  St.  467,  IS  Am. 
Dec.  477. 
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§  30S.  Crftditor's  right  to  sue  both  debtor  and  new  promisor. 

Diversity  of  opinion  likewise  prevails  in  regard  to  the  right 
of  a  creditor  whose  debtor  has  received  a  promise  to  pay  the 
debt,  to  sue  both  the  new  promisor  and  the  original  debtor. 
Courts  which  hold  that  the  original  contract  is  in  effect  an 
off»  of  novation  to  the  creditor  naturally  hold  that  if  the 
creditor  accepts  the  promisor  as  his  debtor  he  releases  the 
original  debtor,  and  on  the  other  band  if  he  elects  to  sue  the 
original  debtor  he  thereby  rejects  the  proffered  novation  and 
cannot  afterwards  sue  the  new  promisor.*  The  more  common 
doctrine,  however,  allows  the  creditor  a  right  against  botii  the 
original  debtor  and  the  new  promisor."^   And  in  some  States 


■•H«iu7  p.  Murphy,  64  Ala.  246; 
HaU  V.  Atford,  20  Ky.  L.  Rep.  1482, 
49  S.  W.  Rep.  444;  Floyd  r.  Ort,  20 
Kan.  162;  Searing  p.  Benton,  41  Kan. 
768,  21  Poc.  SCO  (compare  Kansas  Pac. 
Ry.  Co.  V.  HopkiiiB,  18  Kan.  4M,  499, 
and  Piano  Mfg.  Co.  e>.  Burrotn,  40 
Kan.  361,  19  Pac.  809.  In  the  latter 
case  the  court  said  that  "no  one  has 
the  right  to  take  the  objection  that 
the  old  debt  is  not  extinguished,  but 
the  old  dditor,  and  probably  even  be 
would  not  have  such  right");  Bohanan 
V.  Pope,  42  Me.  93;  Brewer  v.  Dyer,  7 
Gush.  337;  Warren  v.  Batchdder,  16 
N.  H.  580;  Wood  v.  Moriarty,  IS  R.  I. 
518,  522,  9  Atl.  427;  Phenii  Iron  Foun- 
dry ».  Lockwood,  21  R.  I.  566,  45  AU. 
646.  See  also  8t«infeld  n.  Wing  Wong, 
14  Aril.  336,  128  Pac.  354;  Blake  v. 
Atlantic  Nat.  Bank,  33  R.  I.  464,  82 
AU.  226,  39  L.  R.  A.  (N.  8.)  874; 
MoHvane  v.  Big  Stony  Lumber  Co.. 
105  Va.  613,  64  S.  E.  473;  King 
V.  Scott,  76  W.  Va.  58,  84  S.  E. 
964. 

In  no  case,  however,  has  a  court  held 
that  a  nuxtgagee  by  seeking  to  recover 
against  o&e  who  had  assumed  a  mort- 
gage rdeased  the  mortgagor;  and  in 
Rouse  V.  Bartholomew,  SI  Kan.  425, 
32  Pac.  lOSS,  the  Kansas  court  held 
the  mortgagor  was  not  released  though 
the  dedsioa  is  inconsist«nt  in  princi- 


ple with  the  previous  decisions  of  the 
court  as  to  othw  debts. 

In  Young  o.  Hawkins,  74  Ala.  370, 
it  was  held  that  recovering  judgment 
against  the  original  debtor  in  ignorance 
that  a  new  promisor  had  agreed  to 
pay  the  debt  did  not  bar  a  mibsequoit 
recovery  against  the  latter,  lb  make 
a  binding  election  it  was  said  knowledge 
of  the  facts  is  essential. 

"  United  States  c  Illinois  Surety 
Co.,  226  Fed.  653,  661,  141  C.  C.  A. 
409;  Steinfeld  c.  Wing  Wong,  14  Arii. 
336,  128  Pac.  354;  Hopkins  f.  Warner, 
109  Gal.  133,  41  Pac.  868;  South  Side 
Planing  Mill  Assoc,  v.  Cutln'  Co.,  54 
Ind.  560;  Davis  c.  Hardy,  76  Ind.  272; 
Rodenbargra  v.  Bramblett,  78  Ind.  213; 
Stanton  v.  Kendrick,  135  Ind.  382, 389, 
35  N.  E.  19;  Rothermel  n.  Bell  &  Zol- 
ler  Co.,  79  111.  App.  667;  Wickham  p. 
Hyde  Pork  Assoc,  SO  Dl.  App.  523; 
Rouae  o.  BBitbolomew,  51  Kan.  425, 
32  Pac.  1008;  Leckie  o.  Bennett,  160 
Mo.  App.  145,  141  S.  W.  706;  Davis  v. 
Nat.  Bank  of  Commerce,  45  Neb.  589, 
63  N.  W.  852;  Stephany  n.  More,  82 
N.  J.  186,  82  Atl.  731;  Racher  b.  Hope  ^^ 
Mut.  life  Ins.  Co.,  60  N.  Y.  161;  Foe 
V.  Dixon,  60  Ohio  St.  124,  129,  54  N.  E. 
86,  71  Am.  St.  Rap.  713;  FeldmM  v. 
McGuire,  34  Ot«g.  309,  313,  65  Pac. 
872;  Hawkins  v.  Western  Nat.  Bank 
(Tei.   Qv,    App.),    146  S.    W.   722, 
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he  is  allowed  to  join  both  bb  defendants  in  tiie  Batne  action.** 
He  ought  to  be  compelled  to  do  so. 

§  394.  Defenses  good  against  the  promisee  good  against  the 
creditor. 

Another  question  concerns  the  admissibility  of  certain 
defences  hy  the  promisor.  When  sued  by  the  third  person,  the 
promisor  may  lely  <m.  facts  showing  that  the  promisee  could 
not  enforce  tiie  contract.  Is  the  third  person  barred  because 
ihe  promisee  would  be?  It  is  necessary  to  observe  some  dis- 
tinctions here.  The  foundation  of  any  right  the  third  peracai 
may  have,  wheth^  he  is  a  sole  ben^ciaiy  or  a  creditor  of  the 
promisee,  is  the  promisor's  contract.  Unless  there  is  a  valid 
contract  no  rights  can  arise  in  favor  of  any  one.  Moreover, 
the  rights  ot  the  third  perstm,  like  the  rights  of  the  fovmisee, 
must  be  limited  by  the  terms  of  the  promise.  If  that  is  in 
tenns  conditional,  no  one  can  acquire  any  rights  under  it  unless 
the  condition  happens.**  Further,  if  there  is  a  contract  valid 
at  law,  but  subject  to  some  equitable  defence — as  &aud,'  mis- 


JfAiuon  V.  Shuey,  40  Wuh.  22,  82 
PkC.  123.  In  this  oonneotion  may  be 
oonaidered.  also  the  contmuing  lia- 
bihty  of  B,  leasee  tliou^  the  leaae  has 
been  assigned  by  hini  and  his  assignee 
has  also  become  liable.  Wood,  I^Jid' 
lord  and  Tenant  (2d  ed.},  !{  330,  337; 
ZinweU  Co.  v.  Ilkowiti,  144  N.  Y.  8. 
815,  83  Misc.  42;  Johnson  t>.  Seaborg, 
69  Or.  27, 137  Pac.  191. 

"  Roberts  ».  Abney  (Tex.  Civ.  App.), 
189  8.  W.  1101. 

•■  Ellia  V.  Conrad  Seipp  Brewing  Co., 
207  m.  291,  69  N.  E.  808;  RuaseU  e. 
Western  Union  Tel.  Co.,  57  Kan.  230, 
45  Pae.  698;  Fain  c  Union  Central 
Ufe  Ins.  Co.,  48  La.  Ann.  541,  19  So. 
623;  Gill  v.  Weller,  52  Md.  8;  Brown- 
ing B.  North  Mo.  Cent.  Ry.  Co.  (Mo.), 
188  8.  W.  143,  But  see  Orman  v. 
North  Alabama  Co.,  53  Fed.  469, 
66  Fed.  18,  13  U.  S.  App.  215,  5 
C.  C.  A.  22;  East  v.  New  Orleans  Ins. 
A»>c.,  76  MisB.  697,  26  8o.  691;  Oak- 
bud  Ins.  Co.  V.  Bank  of  Commerce, 


47  Neb.  717,66  N.  W.  646, 36  L.  R.  A. 
673,  58  Am.  St.  Bep.  663.  See  also 
Davis  If.  Dunn,  121  Mo.  Am>.  490,  97 
S.  W.  226.  In  the  first  case  the  person 
to  whom  a  telegram  was  sent,  who 
was  treated  as  the  beneficiary  of  the 
contract  with  the  telegr^ih  oompany, 
was  held  subject  to  the  requirement 
in  that  oontroct  that  the  cltum  must 
be  {wesented  within  60  days.  In  the 
last  two  cases  a  mortgagee  was  allowed 
to  sue  on  policies  of  insurance  takoi 
out  by  the  mortgagor  "loss  payable 
to  mortgagee"  thou^  the  mort- 
gagor had  acted  in  such  a  way  as  would 
avoid  the  policy  as  to  him. 

L  Green  t>.  Turner,  80  Fed.  R(p.  41, 
86  Fed.  Rep.  837,  59  U.  S.  App.  252, 
30  C.  C.  A.  427;  Uoyd  v.  Lowe  (Poia. 
1917},  165  Pac.  609;  Union  Qty  ftc. 
Co.  p.  Wright,  145  Ga.  730,  89  8. 
£.  822;  Benedict  t>.  Hunt,  32  la.  27; 
Mazfield  i>.  Schwarts,  45  Minn.  ISO, 
47  N.  W.  448,  10  L.  R.  A.  606;  EUia 
V.  Harrison,  104  Mo.  270,  278, 16  S.  W. 
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take,*  or  fulure  of  consideratioD,* — the  defence  may  be  set  up 
against  tjie  third  pea-son.  If  \he  undertaking  is  to  pay  a 
debt  or  discharge  a  duty  of  the  promisee,  the  rights  of  the 
third  person  can  be  derived  only  through  the  promisee,  and 
whatever  defence  affects  the  latter  affects  the  creditor.  In 
the  case  of  a  promise  for  the  sole  benefit  of  a  third  person,  the 
beneficiary  may  indeed  be  regarded  as  having  a  direct  right, 
but  he  is  in  the  position  of  a  donee.  It  is  no  more  equitable 
for  a  sole  beneficiary,  thou^  himself  innocent  to  try  to  enforce 
a  promise  procured  by  the  fraud  of  another,  than  for  the  donee 
of  trust  property  to  insist  on  his  legal  title  as  against  the  cestui 
que  trual. 


I.  McClmtock,  46  Mo. 
App.  216;  Americoa  Nat.  Bank  v. 
idoclc,  58  Mo.  App.  336;  Johnson  d. 
Maier,  194  Mo.  App.  169,  187  S.  W. 
143;  Wise  n.  Fullo-,  29  N.  J.  £q.  257; 
Arnold  r.  Nichole,  64  N.  Y.  117;  Moore 
e.  Ryd«,  65  N.  Y.  438;  IVimble  v. 
Strother,  2fi  Ohio  St.  378;  Bradsh&w 
tr.  Provident  Trust  Co.,  81  Oreg.  55, 
158  Pao.  274;  JumesB  e.  Simpaon,  84 
Vt.  127,  78  Atl.  886;  Osborne  o.  Cabell, 
77  Va.  462.  But  see  contra,  Oeorgia 
Home  Ziu.  Co.  e.  Boykin,  137  Ala.  350, 
34  So.  1012.  Fitteetald  v.  Baricer,  96 
Mo.  661,  10  a.  W.  46,  and  Klon  v. 
Isaacs,  8  Mo.  App.  6(H,  also  to  the 
contrary  must  be  regarded  either  aa 
overruled  or  distinguished  on  the 
ground  that  the  plaintiff  bought  the 
note,  payment  of  which  was  Msumed, 
on  tiie  faith  of  the  defendant's  prom- 
ise to  pay  it. 

'Episcopal  Mimon  e.  Brown,  ISS 
U.  a  222,  IS  S.  Ct.  833,  39  L.  Ed.  060; 
Jonee  d.  Higgina,  80  Ey.  406;  Bogart 
ti.  Phillipa,  112  Mich,  607, 71 N.  W.  MO; 
Rogav  t>.  Castle,  51  Minu.  428,  53 
N.  W.  651;  Gold  v.  Ogden,  61  Minn. 
88,  66  N.  W.  266;  Bull  i>.  Titaworth,  29 
N.  J.  £q.  73;  SterotB  Institute  of 
Technology  v.  Sheridan,  30  N.  J.  Eq. 
23;  0-Neili  ■>.  Clark,  33  N.  J.  Eq.  444; 
Green  v.  Stone,  54  N.  J.  £q.  387,  34 


Atl.  1000,  a  Am.  St.  Rep.  577;  Crowe 
V.  Lewin,  05  N.  Y.  423;  Wheat  e.  Rice, 
07  N.  Y.  296;  Broadbent  v.  Huttw,  163 
Wis.  380,  157  N.  W.  1095. 

•Clay  V.  Woodrum,  45  Kan.  116, 
26  Pac.  SIO;  Amonett  n.  Montague,  75 
Mo.  43;  Judaon  v.  Dada,  70  X.  Y. 
373,  379;  Osborne  b.  C^jeU,  77  Va. 
462. 

Several  dedsions  [ffesent  the  case  dl 
a  purchaser  with  wairanty  of  land 
subjecst  to  a  q^ortgage,  who  has  been 
evicted  from  the  premises  and  is  thoe- 
after  sued  by  the  holder  of  the  mort- 
age. Tba  defence  was  held  good  in 
Dunning  p.  Leavitt,  85  N.  Y.  30,  39 
Am.  Rep.  617;  Crowe  v.  Lewin,  95 
N.  Y.  423;  Gifford  r.  Father  Matthew 
Society,  104  N.  Y.  139,  10  N.  E.  30, 
But  see  confra,  Btood  i>.  Crew  Levick 
Co.,  177  Pa.  606,  35  Atl.  871,  S6  Am. 
St.  Rep.  741;  Hayden  v.  Snow,  9  Bias. 
611,  14  Fed.  70;  a.  c.  «u6  nom.  Hayden 
p.  Dniry,  3  Fed.  782.  In  the  last  case 
the  decision  was  based  on  the  fact  that 
tfae  plaintiff  was  a  purchaser  for  value 
of  the  mortgage  note  after  the  defend- 
ant had  assumed  the  mortgage.  See 
also  Knapp  v.  Connecticut  Mut.  L,  I. 
Co,,  85  Fed.  329,  56  U.  3.  App.  452, 
40  L.  R.  A.  861,  29  C.  C.  A.  171; 
Connecticut  Mut.  L,  I.  Co.  p.  Enapp, 
62  Minn.  405, 64  N.  W.  1137. 


(ibvGoOt^lc 


§  395     CONTRACTS  FOR  THE  BBNBFIT  OF  THIRD  PERSONS        739 

§  399.  Non-performance  by  promisee  a  good  defence. 

A  more  difficult  case  ariees  where  the  defence  does  not  relate 
to  the  origin  of  the  contract,  but  is  based  on  supervening 
circumstances,  suoh  as  non-performance  by  the  promisee  of  a 
counter  promise  made  by  him,  or  discharge  by  the  promisee 
by  release  or  rescission.  The  defence  of  non-performance 
should  be  available  against  the  third  person  whether  he  is  a 
sole  boieficiary  or  a  creditor  of  the  promisee.  The  defence 
is  properly  based  on  failure  of  consideration.  >°  As  the  substan- 
tifd  matter  the  parties  had  in  mind  was  the  performance  of  ihe, 
promises  the  defendant  promisor  has  in  substance  not  received 
what  he  bargfuned  for.  Under  these  circumstances  it  is  unjust 
to  allow  a  mere  donee  to  enforce  the  promise;  and  if  the  third 
person  is  a  creditor  he  is  not  entitled  to  any  greater  ri^t  than 
his  debtor  had.' 


§  896.  Rescission  or  release — sole  beneficiary. 

The  commonest  defence,  that  of  discharge  by  rescission  or 
release,  is  different.  In  the  case  of  a  sole  beneficiary  it  is  like 
the  attempted  revocation  of  a  gift.  The  promisor  for  good 
consideration  has  given  the  beneficiary  a  right.  Later  he  seeks 
to  take  it  away  by  procuring  the  extinction  of  the  promise.    If 

pality,  baa  paid  the  contraotor  during 
the  progrees  of  the  ?r(n'k  to  on  amount 
not  allowed  by  the  oontrut.  The 
Minouri  deckioD  reliee  on  the  fact  that 
the  pteintifis  had  beconae  crediton  on 
the  foiib  of  the  defendant's  suretyship 
before  the  promisee  had  comniitted  any 
breach  of  duty.  The  Nebraska  ded- 
sions  make  no  suoh  distinction.  School 
District  t>.  Uven,  147  Mo.  SBO,  49 
8.  W.  607;  Doll  v.  Crume,  41  Neb.  655, 
59  N.  W.  80e;  Kaufmann  ■>.  Cooper, 
4fl  Neb.  044,  65  N.  W.  796;  King  v. 
Muipl^,  49  Neb.  670.  68  N.  W.  1029; 
SaUing  v.  Mwrell,  07  Neb.  464,  150 
N.  W.  195.  See  also  United  Btafa  Fi- 
delity Ac.  Co.  p.  United  States,  191 
U.  S.  416,  24  8.  Ct.  142,  4S  L.  Ed.  242. 
Cf.  State  e.  Adams,  (Ind.  1919),  118 
N.  E.  680,  681. 


"See  infra,  iSlS. 

*E(»scopal  Mismon  v.  Brown,  168 
U.  S.  222, 16  S.  Ct.  833,  39  L.  Ed.  960; 
Pu^  D.  Bamtt,  108  Ala.  167,  19  So. 
370;  Stuyvesant  v.  Western  Mortgage 
Co.,  22  Col.  28,  33,  43  Pac.  144;  Miller 
p.  Hughes,  96  la.  223,  63  N.  W.  680; 
nee  aim  Winaid  ■>.  Wood,  164  U.  8. 
602,  521,  17  S.  a.  176,  41  L.  Ed.  631; 
Loeb  0.  WiSis,  100  N.  Y.  231,  3  N.  E. 
177.  But  see  apparently  coitira  Cress 
0.  Blodgett,  64  Mo.  449;  Commercial 
Bank  tr.  Wood,  7  W.  A  8.  89;  Fuhaer 
e.  Wightnum,  87  Wis.  673,  68  N.  W. 
1106.  In  Minouri  and  Nebraska  it 
baa  been  held  that  a  surety  for  the 
{WDmiae  of  a  contractor  to  a  district 
or  municipality  to  pay  for  his  labor  and 
materials  is  liable  to  workmen  and 
material  men  in  spite  of  the  fact  tliat 
the  promisee,  the  district  or  munid- 
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it  be  admitted  that  the  beneficiary  has  a  direct  right  of  his  own, 
it  ought  not  to  be  extinguished  without  hia  consent.  The  only 
question  can  be,  when  does  the  beneficiary's  right  arise — ^when 
llie  promise  for  his  benefit  was  made  or  when  he  was  notified 
of  it  or  assented  to  it?  For  unless  a  right  has  vested  in  the 
beneficiary  before  the  -rescission  or  release  he  cannot  object. 
The  question  is  analogous  to  that  arising  upon  a  gift  of  property 
or  the  creation  of  a  trust  for  the  benefit  of  another.  As  a  gift 
is  a  pure  braefit  to  the  donee  there  scans  no  reason  why  his 
.  assent  should  not  be  presumed,  unless  and  imtil  he  expresses 
dissent.' 

According  to  this  view  the  sole  b^ieficiary  acquires  a  right 
immediately  upon  the  malfing  of  l^e  contract  and  any  sub- 
sequent rescis^on  is  ineffectual.  There  is  weighty  authority 
in  support  of  this  view,'  though  there  is  also  authority  to  the 
contrary.^  The  almost  imiversal  doctrine  that  the  beneficiary 
of  a  life  insurance  policy  acquires  a  vested  right  of  which  he 
cannot  be  deprived  subsequently  is  in  accord.' 


*  Ames,  Cm.  Tnuta,  2d  ed.,  232-234. 

'  Henderaoa  v.  McDonald,  84  Ind. 
149,  and  Waterman  p.  Morgan,  U4 
Ind.  237,  16  N.  E.  £90;  Tlioinpfion  v. 
Gordon,  3  Strobh.  196.  See  also 
Knowlee  v.  Erwin,  43  Hun,  150,  affd., 
124  N.  Y.  633,  28  N.  E.  759.  A  few 
cases  of  the  debtor  and  creditor  type 
BBon  to  hold  a  Bimilar  doctrine.  Star- 
turd  V.  Cranston,  24  Col.  20,  48  Pao. 
6S2;  Bay  p.  ITiUiania,  112  lU.  91,  54 
Am.  Rep.  209;  Cobb  n.  Heron,  78  lU. 
App.  654,  180  lU.  49,  64  N.  E.  189; 
Rogers  v.  Goenell,  68  Mo.  680;  TVeed- 
dale  V.  Tweeddale,  116  Wis.  517,  93 
N.  W.  440,  61  L.  R.  A.  509,  96  Am. 
St.  Rep.  1003  (overruling  Bsssett  v. 
Hughes,  43  Wis.  319,  and  apparently 
applicable  either  to  debtor  or  credi- 
tor type  of  case,  or  sole  beneficiary); 
SedKvrick  v.  Blanchard,  164  Wis.  421, 
160  N.  W.  267. 

'  In  People's  Bank  &  TruBt  Co.  f . 
Weidinger,  73  N.  J.  L.  433, 64  Atl.  179, 
a  contract  for  the  sole  bw^t  of  chil- 
dren of  the  contracting  parties  was 


held  revocable  by  either  of  them  until 
ikcted  on  by  the  other  parties;  being 
gratuitoug  bo  far  as  the  ben^ciaries 
v/ere  conoemed.  Tlie  death  (£  one 
of  the  promisors  was  accordingly  held 
a  revocation.  The  court  treats  the 
case  as  analogous  to  promises  in  sub- 
scription papers  which  are  generally 
held  revocable  until  acted  on.  See 
supra,  i  116.  The  an^o^,  however, 
seems  far  from  perfect. 

'Numerous  cases  are  collected  in 
Cooley,  Ins.  Briefs,  375S,  and  12  Col. 
L.  Rev.  661.  See  «upra,  {  369.  Also 
Central  Nat.  Bank  t>.  Hume,  128  V.  S. 
195,  206,  a  S.  Ct.  41,  32  L.  Ed.  370, 
L.  R.  A.  1916  A.  868;  Johnson  p.  New 
York  L.  I.  Co.,  56  Coto.  178,  138  Pao. 
414;  Desforges's  Succession,  135  La. 
49,  64  So.  978,  62  L.  R.  A.  (N.  S.)  689; 
Virgin  V.  Marwjok,  97  Me.  578,  65  AU. 
620;  Jacobs  v.  Strumwasser,  84  N.  Y. 
Misc.  28,  145  N.  Y.  8.  916;  Mutual 
Benefit  L.  I.  Co.  ».  Cumminfp,  66  Or. 
272,  133  I^.  116.  Even  the  divorce 
of  a  wife  named  as  beneficiaiy  will  nob 
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S  3Ma.  Fratenial  benefit  sodeties. 

On  principles  not  very  easy  to  formulate  the  certificates 
of  fraternal  aasociations  have  been  distinguiehed  in  this  matter 
from  insurance  policies.  In  a  decision  of  the  United  -States 
Supreme  Court  *  Mr.  Justice  Braadeis,  speaking  for  the  court 
said: 

"The  difference  between  ordinary  life  insurance  and  that 
furnished  by  the  fraternal  b^iefit  societies  has  been  univer- 
sally recognized  in  legislation  and  is  a  matter  of  common  knowl^ 
edge.  The  differences  in  the  legal  incidents  of  these  different 
forms  of  iHX>teGtiott  have  been  illustrated  by  numerous  deci- 
sions. The  difference  in  respect  to  the  insured's  r^t  to  change 
the  beneficiary  has  been  frequently  commented  on  and  is 
firmly  established.  In  the  absence  of  a  special  provision  of  law 
or  of  a  rule  of  the  association  to  the  contrary,  the  naming  of  a 
person  as  beneficiary  in  the  benefit  certificate  of  a  fraternal 
benefit  association  confers  not  a  vested  right,  but  an  e]q)ect- 
ancy  merely  which  may  be  defeated  at  any  time  by  act  of  the 
insured  member.^' 


deprive  her  of  her  rig^t  in  the  policy. 
Marquet  v.  Mim  L.  I.  Co.,  128  Tenn. 
213,  160  S.  W.  733,  L.  R.  A.  I91JS  B. 
740;  FiUey  «.  llliooiB  L.  I.  Co.,  01 
"Ksa.  220,  137  Pm.  793,  L.  R.  A.  1915 
D.  130.  TheTef(»«  the  trustee  in 
bankruptcy  of  the  Inaured  does  not 
take  a,  policy  payable  to  a  beneSoiaty, 
Loveland  on  Bankruptcy,  { 398;  Emd 
the  casei  make  no  inquiry  as  to  whether 
the  benefidaiy  was  aware  of  the  eidst- 
enoe  of  tbe  pob'cy.  Of  eouiae  if  the 
pcdicy  raervce  the  right  to  change  the 
beneficiary,  any  inta«8t  of  a  benefict- 
ary  is  wholly  d^eoable.  In  re  Hogao, 
194  Fed.  846,  114  C.  C.  A.  634;  Town- 
■end  V.  Fidelity  A.  Casualty  Co.,  163  la. 
713,  144  N.  W.  574,  L.  R.  A.  1915  A. 
109;  Jacobs  p.  StrumwasBer,  84  N.  Y. 
Miac.  28,  145  N.  Y.  S.  916;  Jdin  Han- 
cock Mut.  L.  I.  Co.  V.  Bedfrad,  36  R.  1. 
116,  80  AU.  154.  Cf.  Neary  v.  Metro- 
piAtan  L.  Idb.  Co.  (Conn.),  103  Atl. 
661.  In  V^BConnn  even  without  any 
reaervation  of  the  ri^t  in  the  pohcy. 


an  insured  peraon  who  pays  the  pre> 
mium  may  at  any  time  diqiose  of  the 
policy  or  will  it  away  without  the  con- 
sent of  the  beneficiary.  -  Clark  p.  Dut- 
and,  12  Wis.  223;  Armatrongu.  Blanch- 
aid,  160  Wis.  31, 136  N.  W.  145.  Thia 
local  rule  haa,  however,  been  changed 
by  statute  so  far  as  ooncernB  insuraoce 
effected  by  a  husband  for  the  benefit  of 
bis  wife.  Boehmer  p.  Kalk,  165  ^is. 
166, 144  N.  W.  182, 49  L.  R.  A.  (N.  S.) 
487. 

*  Supreme  Council  of  Royal  Arcanum 
V.  Behrend,  247  U.  S.  394,  38  S.  Ct. 
622,  524,  62  L.  Ed.  11S2. 

'^  Citing:  ^ughter  v.  Grand  Lodge, 
192  Ala.  301,  68  So,  367;  Jory  o.  Su- 
preme Council  A.  L.  H.,  105  Cal.  20, 
38  Pac  524,  2fl  L.  R.  A.  733,  46  Am. 
St.  Bep.  IT;  Masonic  Mutual  Benefit 
Assn.  V.  ToUa,  70  Conn.  637,  544,  40 
Atl.  448;  Smith  v.  Locomotive  En- 
giueera  Mutual  life,  etc.,  Ins.  A«n., 
I3S  Ga.  717,  76  S.  E.  44;  Deian-y  v. 
Ddaaey,  175  HI.  187,  51  N.  B.  961; 
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The  right  of  a  member  of  a  fraternal  benefit  society  to 
change  the  beneficiary  has  been  denied  in  a  few  casee  which 
have  failed  to  distinguish  between  ben^t  certificates  and  ordi- 
nary life  policies.'^  A  different  case  is  presented  where  the 
insured  has  contracted  with  the  beneficiary  that  he  shall  re- 
main such.  A  contract  of  that  nature  may  be  enforced  by 
appropriate  proceeding  if  consiBtent  with  the  general  law  and 
with  the  laws  of  the  association."  " 

§  398b.  Distinction  between  sole  benefldaiy  cases  and  otliers 
often  not  observed. 

In  most  jurisdictions  the  distinction  has  not  been  clearly 
stated  in  the  decisions  between  cases  of  sole  beneficiary  and 
cases  of  debtor  and  creditor.  Most  of  the  casee  have  been  d  the 
latter  sort,  and  it  has  generally  been  laid  down  broadly  as  true  of 
all  cases  that  prior  to  the  ass^t  or  acting  upon  the  promise  by 


Maaonio  Mutual  Benefit  v.  Burkluul, 
no  Ind.  189,  194^195,  10  N.  W.  79, 
II  N.  W.  449;  Carpenter  v.  Knf^p, 
101  Iowa,  712,  70  N.  W.  764,  38 
L.  R.  A.  128;  Titaworth  o.  Titsworth, 
40  Kan.  £71,  20  Pac.  213;  Marah  v. 
American  Legion  of  Hodw,  149  Mass. 
612,  21  N.  E.  1070,  4  L.  R.  A.  382; 
Schcenau  v.  Grand  Lodge  A.  O.  U.  W., 
85  Minn.  349,  88  N.  W.  909;  Canon  s. 
\^ickf>burK  Bank,  75  Mies.  1Q7,  22  So. 
1, 37  L.  R.  A.  659, 65  Am.  St.  Rep.  696; 
Maaonio  Benevolent  Aaaoo.  i>.  Bundi, 
109  Mo.  660,  1»  S.  W.  25;  Knights  of 
Maccabees  n.  Sackett,  34  Mont.  357, 
363, 86  F&c.  423, 116  Am.  St.  Rep.  532; 
Ogden  V.  Sovereign  Camp,  W.  0.  W., 
78  Neb.  804,  111  N.  W.  797;  Barton  v. 
Provident  Mutual  ReUef  Abkx;.,  63 
N.  H.  536,  3  AU.  627;  Spengler  v. 
Spender.  65  N.  J.  Eq.  176,  55  AU.  285; 
lihey  0.  I^hey,  174  N.  Y.  148, 66  N.  E. 
670,  61  L.  R.  A.  701,  95  Am.  St.  Rep. 
654;  Pollock  v.  Household  of  Ruth, 
160  N.  C.  211,  63  S.  E.  940;  Lenti, 
Ex'r,  r.  Fritter,  92  Ohio  St.  186,  110 
N.  E.  637;  Noble  v.  Po 


Amoc.,  224  Pa.  298,  73  Atl.  336,  132 
Am.  St.  Rep.  783;  Catholio  Kni^ts  of 
America  p.  Morrison,  16  R.  I.  468,  17 
Atl.  67 ;  Cbristenson  v.  El  Riad  Tan|de, 
37  S.  D.  68,  71,  156  N.  W.  681;  Alfaen 
'p.  Crouoh,  115  Tenn-  362,  89  S.  W.  32»; 
Byrne  v.  Casey,  70  Tax.  247,  8  8.  W. 
38;  Cade  tr.  Head  Camp,  W.  O.  W., 
27  Wash.  218,  67  Pac  603;  Su[Meme 
Conelave,  Royal  Adelphia  p.  CaFpeUa 
{C.C.),41Fed.  1. 

"Citing  Pittinger  d.  Pittinger,  28 
Colo.  30S,  64  Paa.  106,  89  Am.  St. 
R(f>.  103. 

"Citing  Grimbley  v.  Harrold,  125' 
C«I.  24,  67  Pao.  668,  73  Am.  St.  Rep. 
19;  McGrew  d.  MoGivw,  100  111.  604. 
60  N.  £.  861;  In  re  Reid'a  Estate,  170 
Mich.  476,  136  N.  W.  476;  Catholio 
Benevolent  Legion  o.  Murphy,  65 
N.  J.  Eq.  60,  65  AU.  497;  Strange  t>. 
Kuif^tB  of  Pytbiaa,  189  N.  Y.  346,  82 
N.  E.  433,  12  L.  R.  A.  (N.  8.),  1208, 
121  Am.  St.  Rep.  002, 12  Ann.  Caa.  941 ; 
Supreme  Lodge  Kni^ts  and  lAdiea  of 
Honor  e.  Ulanowsky,  246  Pa.  691,  93 
AU.  711. 
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the  third  party  but  not  afterwards,  a  rescissioD  or  release  is 

operative." 

§  897.  Rescission  or  release.   Debtor  and  creditor  cases. 

In  theory,  however,  in  a  case  of  debtor  and  creditor  the 
situation  is  very  different  from  that  ari»ng  where  the  third 
person  is  a  sole  beneficiary.  The  creditor's  right  is  purety  de- 
rivative, and  if  the  debtor  no  longer  has  a  right  against  the 
promisor  the  creditor  can  have  none.  On  one  ground  only  has 
the  creditor  any  right  to  object  to  a  rescission  or  release.  The 
promise  to  the  debtor  to  pay  the  debt  is  a  valuable  right  belong- 
ing to  the  debtor.  like  his  other  property  the  debtor  has  no 
right  to  give  it  away  if  he  thereby  deprives  himself  of  sufficient 


u  Biddd  c.  BriaKolara,  04  Gal.  364, 
30  Pao.  609;  Menick  v.  Giddin^,  1 
Mackev  (D.  C),  394;  Durham  v. 
Bischof,  47  Ind.  2U;  Canahan  c. 
Toueey,  B3  Ind.  £61;  Smith  v.  Flack,  95 
Ind.  116,  120;  Gilbert  v.  SanderMm,  SS 
la.  349,  9  N.  W.  293,  41  Am.  Rep.  103; 
Cohrt  V.  Kock,  56  la.  658, 10  N.  W.  230; 
SeiffNt  Lumixr  Co.  v.  Hartwell,  94  la. 
676,  682,  63  N.  W.  333,  68  Am.  St. 
Rep.  413;  Dodge's  Adm.  t>.  Mobs,  82 
Ky.  441;  Mitchell  v.  Cooley,  5  Rob. 
240;  CucuUu  r.  Walkn,  16  La.  Ami. 
198;  Garnsey  v.  Rogere,  47  N.  Y,  233, 
242,  7  Am.  Rep.  440;  Gifford  c.  Cor- 
rigan,  117  N.  Y.  257,  22  N.  E.  766,  8 
L.  R.  A.  610;  Seaman  v.  Hasbrouck, 
35  Barb.  151;  May  v.  National  Bank,  0 
Hun,  108,  affd.  73  N.  Y.  509;  Wilson  u. 
Stilwell,  14  Ohio  St.  467,  75  Am.  Dec. 
477;  Trimble  d.  Strother,  26  Ohio  St. 
378;  Brewer  c.  Matirer,  38  Ohio  St. 
643,  43  Am.  R^.  436;  Emmitt  v. 
Broi^,  42  Ohio  St.  82;  McCown  v. 
Schrim^,  21  Tex.  22, 73  Am.  Deo.  221. 
Huffman  e.  Western  Mortgage  Co., 
13  Tex.  Civ.  App.  169,  36  8.  W.  306; 
C3ark  v.  ViOt,  9  Ut^,  94,  33  Pao.  248; 
BuMtt  V.  Hughm,  43  Wia.  319; 
Stephens  o.  Caebaoker,  8  Hun,  116, 
is  cantm.  See  also  Harll^  o.  Harrison, 
24  N.  Y.  170. 


What  is  required  in  the  way  of  assent 
or  acting  upon  the  promise  is  not  de- 
fined. Doubtless  in  many  jurisdictions 
if  the  third  person  had  knowledge  of 
the  promise  and  made  no  objection  he 
would  be  r^arded  as  assenting.  But 
in  CroweU  v.  Currier,  27  N.  J.  £q.  162 
(s.  c.  on  appeal  «u6  nont.  CroweU  e. 
Hospital,  27  N.  J.  Eq.  650),  it  was  hdd 
that  resciffiion  was  permiaHible  because 
the  third  party  had  not  altered  his 
position,  the  court  apparently  requiring 
something  like  an  estoi^iel  to  prevent  a 
reacissian;  and  in  Wood  v,  Moriarty, 
IS  R.  I.  201,  14  AU.  855,  a  release  by 
the  promiaee  was  held  effectual, 
though  the  creditors  had  made  a 
demand  upon  the  promisor  tor  the 
money,  because  the  creditors  "did  not 
do  or  say  anything  inoonaisteat  with 
their  continuing  to  look  to  T  (the 
original  debtor)  for  the  debt."  In 
California  (Ov.  Code,  S 1669)  and 
Oklahoma  [Rev.  L.  (1910),  Sec.  805) 
it  is  declared  by  statute:  "A  contract 
made  esprwsly  for  the  benefit  of  a 
third  party  may  be  enforced  at  any 
time  before  the  parties  thereto  re- 
scind." See  J.  F.  Hall  Martin  Co.  *. 
Hughv,  18  Cal.  App.  613,  123  FM. 
617;  HinM  «.  Washita  Valley  Bank 
(Okl.),  162  I^.  112. 
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means  to  pay  his  debts.  Even  though  insolvent,  however,  he 
has  a  right  to  change  the  form  of  his  assets.  Consequently  to 
a  rescission  or  release  for  adequate  consideration  paid  to  the 
debtor,  the  creditor  should  never  have  a  right  to  object.  A 
release  or  rescission  by  an  insolvent  debtor,  without  any  con- 
sideration, or  without  adequate  consideration,  however,  is  a 
fraudulent  conveyance.  It  is  a  gift  of  property  by  one  whose 
circumstances  do  not  justify  giving,  and  the  creditor  may 
disregard  the  gift.  Here,  too,  the  knowledge  of  the  promise  by 
the  third  person  or  his  assent  thereto  should  make  no  difference. 
A  promise  to  a  debtor  to  pay  his  debt  is  a  valuable  asset  whether 
the  creditor  knows  of  it  or  not,  and  the  debtor,  if  insolvent,  has 
no  right  to  dispose  of  it  without  receiving  an  adequate  price  for 
it."  Where  the  contract  to  pay  the  debt  is  executory  on  both 
sides  there  can  be  no  objecti<m  on  this  theory  to  mutual 


§  398.  Statute  of  Limitations. 

The  natm%  of  a  creditor's  right  against  one  who  has  prom- 
ised the  debtor  to  pay  the  debt  is  also  involved  in  determining 
when  the  Statute  of  Limitations  bars  the  creditor's  action.  On 
principle  the  creditor  must  have  a  claim  that  has  not  been 
barred  against  the  original  debtor,  and  the  latter  must  also  have 
such  a  cUiim  against  the  promisor.  But  courts  which  allow  a 
direct  right  to  the  creditor  against  the  promisor  hold  that 
though  the  creditor's  original  claim  is  barred  he  may  neverthe- 
less ^orcea  cl{um  against  the  promisor  if  the  statutory  period 
has  not  run  since  the  debt  was  assumed." 

"  Thia  a&alTNa  finds  Bome  support  "They  were  as  free  to  cancel  and  Bban- 

in  the  cases  of  Trustees  v.  Asdeiaon,  don  their  contract  as  they  had  been 

30  N.  J.  Eq.  366;  Youngs  i;.  Trustees,  to  enter  into  it."    The  case  is  sound, 

31  N.  J.  £q.  290,  and  Willard  v.  Wor-  but  it  cannot  be  supported  if  the  theory 
sh&m,  70  Va.  392,  where  the  validity  is  accepted  that  a  contract  t«  pay  an- 
of  a  release  by  the  mortgagor  of  one  other's  debt  fpvee  the  creditor  an 
who  had  purchased  the  equity  of  re-  irrevocable  right  either  immediately 
demption  from  him  and  asstimed  the  or  as  soon  as  he  knows  of  the  promise, 
mortgage  was  made  to  depend  on  the  "  Daniels  v.  Johnson,  129  Cal.  415, 
solvency  of  the  mortgagor.  61  Pac.  1107,  79  Am.  St.  Rep.  123; 

"  This  was  so  held  in  Hartmon  c.  Kuhl  b.  Chicago  &  N.  W,  Ry.  Co.,  101 
PiatoriuB,  248  lU.  568,  91  N.  E.  131,  Wis.  42,  77  N.  W.  156.  See  abo  Rob- 
the  court  saying  (248  HI.  at  p.  573):      «1«  v.  Fitzallen,  120  Cal.  482,  52  F&o. 
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S  899.  IiiTalidity  of  debt  assumed. 

Another  kind  of  defence  to  a  promiBe  to  pay  a  debt  has  given 
rise  to  considerable  litigation.  May  the  promisor  set  up  that 
the  debtor  did  not  owe  the  debt  or  that  it  was  an  illegal  debt? 
The  answer  to  this  question  depends  upon  the  true  meaning 
in  fact  of  the  promise  rather  than  upon  any  rule  of  law.  If  the 
promisor's  agreement  is  to  be  construed  as  a  promiae  to  dis- 
chai^  whatever  liability  the  promisee  is  under,  the  promisor 
must  certainly  be  allowed  to  show  that  the  promise  was  under 
no  liability.*^  Thus  one  who  in  return  for  an  assignment  of 
property  assumed  all  the  grantor's  debts  would  certainly  be 
allowed  to  dispute  the  validty  of  any  debt."  On  the  other 
hand,  if  the  promise  means  that  the  promisor  agrees  to  pay  a 
sum  of  money  to  A,  to  whom  the  promisee  says  he  is  indebted, 
it  is  immaterial  whether  the  promisee  is  actually  indebted  to 
that  amount  or  at  all.  The  promisee  has  decided  that  question 
himself.  "Where  the  promise  is  to  pay  a  specific  debt,  for  ex- 
ample to  assume  a  specific  mortg^e,  especially  if  the  amount 
of  it  is  deducted  from  the  consideration  paid  by  tiie  promisor 
for  the  mortgaged  property,  tiiis  construction  will  gaierally 
be  the  true  one."  Most  of  the  cases  accordingly  refuse  to 
allow  one  who  has  assumed  a  specific  debt  to  set  up  usury  ^ 


818;  Robertson  v.  Stuhlmiller,  93  la. 
328,  61  N.  W.  986. 

"  Paul  V.  Vancouver,  89  Wadi.  331, 
154  Pac.  453,  and  M»  casts  in  the 
following  note. 

>■  See  Gate  City  Nat.  Bank  v.  Chiok, 
170  Mo.  App.  343,  156  S.  W.  743; 
Crowe  V.  Malba  Land  Co.,  76  N.  Y. 
Miao.  676,  135  N.  Y.  8.  454. 

"  If  the  debt  in  fact  was  not  due  the 
pronuse  will  be  to  pay  a  sole  bei>- 
eficiary;  if,  however,  the  ddtA  was  due, 
the  {munisee  will  be  of  the  debtor  and 
creditor  type.  It  seeoiB  immBterittl 
that  the  parties  are  iguorant,  when 
they  contraot,  to  which  claw  the  prom- 
iae beJonp. 

"MiUington  v.  Hill,  47  AA.  301, 
1  S.  W.  S47;  People's  Bank  v.  CoUina, 
27  Conn.  142;  Key  Wert  Coal  Co.  s. 
Port«r,  63  Fla.  448,  S8  So.  599;  Hen- 


derson D.  Bellew,  45  HI.  322;  Valentine 
p.  flab,  45  m.  462;  Eealey  o.  Sloan,  16 
HI.  App.  63;  Flanders  tr.  Doyle,  16 
DL  App.  508;  Cleaver  t>.  Burcky,  17 
HI.  Am>.  92;  Stephen  v.  Muir,  8  Ind. 
352,  05  Am.  Deo.  764;  Spuuiey  d. 
Miner,  114  la.  210,  86  N.  W.  317; 
Williams  v.  Ea^e  Bank,  172  Ky.  541, 
189  S.  W.  883;  Hough  v.  Horsey,  36 
Md.  181;  Log  Cabin  Aseoa.  b.  Gross,  71 
Md.  456, 18  Atl.  896;  Scankn  v.  Grim- 
mer, 71  Minn.  351,  74  N.  W.  146,  70 
Am.  St.  Kep.  ^6;  Cramer  v.  Lepper, 
26  Ohio  St.  69,  20  Am.  Rep.  766; 
Jones  n.  Insurance  Co.,  40  Ohio  St.  583; 
Spaulding  v.  Duvia,  61  Vt.  77;  Conover 
V.  Hobart,  24  N.  J.  Eq.  120;  Post  ■>. 
Dart,  8  Paige,  639;  Cole  v.  Savage,  10 
Paige,  683;  Root  t>.  Wri^t,  21  Hun, 
344;  Sands  v.  Church,  6  N.  Y.  347; 
HarUey  p.  Hairison,  24  N.  Y.  170; 
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or  other  defences, '*  of  which  the  debtor  mig^t  have  avuled 
himself. 


%  400.  All  parties  shotild  be  joined. 

In  deaJing  with  any  of  these  defences  it  is  obvious  that  all 
three  parties  shoiild  have  an  opportunity  td  litigatii^  the  ques- 
tion since  aU  are  interested  in  it,  and  it  is  desirable  to  have  all 
concluded  by  the  judgment.  If  a  creditor  who  sues  the  prom- 
isor and  ia  met  by  the  defence  of  fraud  or  mistake  in  the  ccm- 
tract  nevertheless  prevails,  but  being  imable  to  collect  his 
judgment  sues  the  ori^nal  debtor,  as  he  would  be  allowed  to 
do  in  many  jurisdictions,  clearly  the  debtor  cannot  be  C(mcluded 


Hitter  i>.  HulUps,  53  N.  Y.  586  (pay- 
ment). But  see  Molloh&n  v.  Mast«re, 
45  App.  D.  C.  414;  Knickerbocker  life 
Ins.  Co.  V.  Melnn,  78  N.  Y.  137.  The 
same  result  ku  been  reached  even 
Uiot^  the  purchaaer  of  the  equity 
of  rademptioa  does  not  B«uiiie  the 
mortage  provided  the  amount  of  the 
mortgage  is  deducted  from  the  pur- 
chase price.  ScuU  p.  Idler,  7B  N.  J.  Eq. 
466, 81  AU.  746;  Higbee  v.  £tna  BuiU- 
ing  &  Loan  Asm.,  26  Okla.  327,  lOB 
Fac.  236.  But  if  the  amount  of  the 
mortgage  is  not  thus  deducted,  nor 
payment  of  the  mortgage  assumed, 
the  purchaser  may  set  up  usury.  First 
Nat.  Bank  ■>.  Drew,  226  111.  622,  80 
N.  E.  1082,  117  Am.  St.  Rep.  271, 
10  L.  R.  A.  (N.  S.)  857;  Grove  c.  Great 
Northmi  Loan  Co.,  17  N.  Dak.  352, 
116  N.  W.  345,  138  Am.  St.  707.  8e« 
also  Ford  v.  Washington  Nat.  Building, 
etc.,  Co.,  10  Idaho,  30,  76  Pac.  1010, 
100  Am.  St.  Rep.  192. 

"  Pope  e.  Porter,  33  Fed.  7  (informal 
execution);  Santa  Cms  o.  Wykea,  202 
Fed.  357, 120  C.  C.  A.  485;  Kennedy  t.. 
Brown,  61  Ala.  296  (coverture);  Davis 
e.  Davis,  19  Cal.  App.  797,  127  Pac. 
lOSl  (statute  of  limitationa);  Key  W^ 
Coal  Co.  t>.  Porter,  63  F1&.  448,  5S  So. 
599  (failure  of  consideration);  Mackey 
V.  Ballou,  112  Ind.  108,  13  N.E.  715; 
Gowans  v.  Pierce,  57  Kan.  180,  46  Pac. 


586  (unauthorised  signature  to  note); 
Cox  V.  Hozie,  115  Mass.  120  (firroneaus 
amount) ;  Onnatock  v.  Smith,  28  Mich. 
306  (coverture);  Miller  v.  lliompson, 
84  Mich.  10  (invalid  ezecutioQ);  Craw- 
ford V.  Edwards,  33  Mit^  354  (failure 
id  consideration);  Lee  ».  Newman,  55 
MisB.  36S  (invalidity);  Johnacai  v. 
Pumdy,  14  Hun,  398  (payment); 
Ferris  «.  Crawford,  2  Denio,  59S  (pay- 
ment); Horton  e.  Davis,  28  N.  Y.  405 
(want  of  record};  Freeman  v.  Auld,  44 
N.  Y.  60  (failure  c^  consideistion); 
Parkinson  c  Sherman,  74  N.  Y.  88; 
30  Am.  Rep.  288  (failure  of  oonaider- 
ation);  Bennett  v.  Batee,  94  N.  Y.  354, 
370  ^vaUdity  of  mortgage);  Howard 
V.  Hobbins,  67  N.  Y.  App.  Div.  245, 
73  N.  Y.  S.  172;  Newton  v.  Evera, 
143  N.  Y.  App.  Div.  673, 128  N.  Y.  S. 
327  (lack  of  title  in  mortgagor).  As 
stated  in  Ogleeby  t>.  South  Georgia 
Grocery  Co.,  IS  Ga.  App.  401,  402,  89 
8.  E.  436: 

"If  one  assumes  to  pay  a  definite 
amoimt  of  the  indebtedness  of  anothw, 
it  is  none  of  his  eonoem  whether  the 
debt  thus  assumed  is  greater  or  less 
than  the  actual  indebtedness.  Bud  «. 
Roberta,  4  Ga.  App.  531,  62  S.  E.  92. " 
But  see  Goodman  v.  R&ndalt,  44  Conn. 
321;  Bowser  e.  Patrick,  23  Ky.  L. 
R«p.  1578,  6S  S.  W.  824  (dtanp- 
erty). 
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by  the  jui^inent  in  the  first  case  and  the  creditor  must  try  the 
same  question  again  and  perhaps  with  a  different  result.** 

S  401.  Contracts  under  seat 

None  of  the  earlier  cases  which  allowed  a  right  of  action  to 
one  who  was  not  a  party  to  the  ctmtract  related  to  contracts 
under  seal,  and  where  statutes  have  not  iaken  away  the  im- 
portance of  the  distinction  between  sealed  and  parol  contracts 
the  rule  that  one  who  is  not  a  party  to  a  contract  under  seal 
cannot  sue  upon  it  is  still  applied  to  contracts  to  benefit  or  pay 
a  debt  to  a  third  person.^'  But  in  some  States  the  rules  of  the 
commoD  law  distinguishing  contracts  under  seal  from  other 
written  contracts  have  been  abolished  or  diminished,  so  that 
it  is  not  surprising  that  the  distinction  as  to  the  right  <^  a 
third  person  to  sue  has  oitm.  been  <^isr^arded.*^ 


**  In  Green  o.  Stone,  5*  N.  J.  Eq. 
387,  34  AU.  1009,  65  Am.  St.  Bep.  fi77, 
the  c;urt  held  that  the  defence  that 
the  clauae  aaBUming  paymont  of  a  mort- 
gage waa  inserted  in  a  deed  by  mis- 
take must  be  asserted  by  a  crOK  bill 
ta  which  the  promiBee  must  be  made 
a  party. 

*>  Hendrick  s.  Undaay,  OS  U.  S.  143, 
23  L.  Ed.  856;  Willard  ir.  Wood,  136 
V.  6. 309, 10  8.  a.  831, 34  L.  Ed.  210, 
an,  313;  164  U.  S.  502,  17  S.  Ct.  176, 
41  L.  Ed.  531;  Douglaes  v.  Branch 
Bank,  19  Ahi.  650;  Hunter  t>.  WIL^m,  21 
Fla.  260, 262;  Gunter  t>.  Mooney,  72  Ga. 
205;  Moore  ».  House,  64  Ul.  162; 
Gautiert  a.  Hoge,  73  111.  30;  Harms  v. 
McCormick,  132  111.  104, 109,  22  N.  E. 
61 1  (aov  changed  by  statute} ;  Hinkley 
V.  Fowler,  16  Me.  285;  Farmington  v. 
Hobart,  74  Me.  416;  Seigman  o.  Hof- 
fack»,  57  Md.  321 ;  Montague  v.  Smith, 
13  Man.  390;  Millard  r.  Baldwin,  3 
Gray,  484;  RoU>  if.  Mudge,  14  Oray, 
S34,  638;  flynn  ».  North  American 
life  Ins.  Co.,  116  Mass.  449,  27  N.  J. 
Eq.  152;  Joeltn  n.  New  Jersey  Car 
apna%  Co.,  38  N.  J.  L.  141, 146;  Cocks 
p.  Vaniey,  45  N.  J.  £q.  72, 17  AU.  108; 
Styke  ff.  JJMfi  Co.,  67  N.  J.  h.  413,  418, 


61  Atl.  710  (but  bjrSUt.  <rf  1898  the 
rule  waa  extended  to  sealed  contracts. 
Md.).  Lee  v.  Newman,  65  Miss.  365, 
374;  How  o.  How,  I  N.  H.  49;  Stro- 
hecker  e.  Grant,  16  S.  A  R.  237;  De 
Boll^D.  PenusylTania  Ins.  Co.,  4  Whart. 
68,  33  Am.  Deo.  38;  Minissippi  R.  R. 
Co.  V.  Southern  Assoc.,  8  Fhila.  107; 
McAlister  v.  Marberry,  4  Humph.  06; 
Fairchild  v.  North  Eastern  Asaoe.,  fil 
Vt.  613;  Jones  r.  Thomas,  21  GratL  96, 
101  (now  changed  by  statute) ;  MoCart- 
eney  v.  Wyoming  Nat.  Bank,  1  Wyo. 


"Central  Trust  Co. 
White  Co.,  95  Fed.  Rep.  391;  Staibird 
t>.  Cranston,  24  Col.  20,  48  I^  652; 
Webster  v.  Fleming,  178  111.  140,  52 
N.  E.  976;  Tapacott  i>.  McVey,  83  N.  J. 
L.  747, 85  AU.  343;  Harts  v.  Emery,  184 
m.  560,  S6  N.  E.  865;  Hartman  t>. 
Pislorius,  248  III.  568,  94  N.  E.  131; 
Robmson  t>.  Hohnea,  75  HI.  App.  203; 
American  Splane  Co.  v.  Barber,  91  IIL 
App.  359;  Torpe  o.  John,  177  Dl.  App. 
85;  Jefferson  v.  Asch,  53  Minn.  446, 
55  N.  W.  604,  25  L.  R.  A.  267,  39  Am. 
St.  Rep.  618;  Rogen  e.  QosneH,  61 
Mo.  466,  58  Mo.  589;  Van  Sohaiok  t>. 
Railroad,  38  N.   Y.   346;  Coster  e. 


(ibvGoOt^lc 


748 


WILUSTON  ON  CONTB&CTO 


S402 


§  402.  Person  incidentally  benefited. 

It  sometimes  happens  that  a  person  who  is  neither  the  pront- 
isee  of  a  contract  dot  the  party  to  whom  performaooe  is  to  be 
rendo^  will  derive  a  benefit  from  its  performance.  A  tj^jrical 
case  is  where  A  prconiaes  B  to  pay  him  mon^  for  his  expenses. 
A  creditor  of  B  is  not  generally  allowed  to  sue  A.*'  It  is  ob- 
vious that  such  a  creditor's  ri^t  can  at  most  be  only  a  deriva- 
tive one. 

So  under  a  pronuse  made  in  a  building  contract  that  there 
may  be  retained  from  payments  due  the  contractor  a  sufficient 
sum  to  pay  claims  for  labor  and  material,  there  can  be  no  re- 
covery by  a  creditor  of  the  contractor  for  labor  or  material.*' 

In  Missouri  and  Nebraska,  however,  bonds  for  the  erection 
of  public  buildings  containing  such  a  clause  are  intended  for 
the  protection  of  the  creditors  as  well  as  of  ihe  public  corpora- 


Mayor  of  Albany,  43  N.  Y.  399;  Rior- 
don  V.  Fint  Chunth,  28  N.  Y.  S.  38,  0 
N.  Y.  Misc.  84;  Vulcan  Iron  Works  t>. 
PittsbuTK  Eastern  Co.,  144  N.  Y.  App. 
Div.  827,  129  N.  Y.  8.  676;  Locfcwood 
».  Smith,  81  N.  Y.  Misc.  334, 143  N.  Y. 
S.  480;  Emmitt  i>.  Brophy,  42  Ohio  St. 
82;  Hughes  e.  Oregon  Ry.  A,  N.  Co.,  II 
Oreg.  437,  5  Pao.  206;  McDowdl  d. 
Laev,  35  Wis.  171;  Bassett  v.  Hu^es, 
43  Wia.  319;  Houghton  v.  Milburn, 
54  Wig.  664, 12  N.  E.  23, 11  N.  E.  517; 
Stit«a  If.  ThompsoD,  98  Wis.  320,  331, 
73  N.  W.  774.  A  third  penan  was  al- 
lowed to  enforce  a  promise  under  seal 
also  in  the  following  cases,  but  the 
point  was  not  discussed:  South  Side 
Amdc.  c.  CuUer  Co.,  04  Ind.  560;  An- 
thony P.  Hennan,  14  Kan.  404;  Bren- 
ner V.  Luth,  28  Kan.  681.  See  also 
Va.  Code,  {2415;  Newbeny  Land  Co. 
V.  Newbwry,  95  Va.  Ill,  27  S.  £. 
807. 

"Cngin  V.  Lordl,  109  U.  S.  194, 
199,  3  8.  Ct.  132,  27  L.  Ed.  903; 
Thomas  Mfg.  Co.  o.  Fratber,  66  Ark. 
27,  44  S.  W.  218;  Burton  v.  Lorkin,  36 
Kan.  246,  13  Pac.  398,  59  Am.  Rep. 
641.     See  also  Jackaon  Iron  Co.  v. 


N«gaunee  Comwatniting  Co.,  65  Fed. 
298,  81  U.  B.  App.  1,  12  C.  C.  A.  636; 
HiU  t>.  Omaha,  etc.,  R.  Co.,  82  Mo. 
App.  188;  Lockwood  v.  Smith,  81  N.  Y. 
Misc.  334,  143  N.  Y.  S.  480;  Fbb  A 
Hunter  Go.  v.  New  En^and  Hom^ 
stake  Co.,  27  S.  D.  221, 130  N.  W.  841. 
But  see  amtra  Rothwell  p.  Skinkar,  84 
Mo.  Aiq>.  169;  Rounaevel  b.  Osgood, 
68  N.  H.  418,  44  Ati.  536;  Houghton 
p.  MUbum,  54  Wis.  554,  12  N.  E.  23, 
11  N.  E.  517.  And  where  an  insuraoce 
company  had  reinsured  ita  risks,  a 
policy  holdw  was  allowed  to  sue  tba 
reinsuring  company  directly  in  Glen  v. 
Hope  Mut.  Life  Ins.  Co.,  56  N.  Y.  379; 
Fischer  o.  Hope  Mut  Life  Ina.  Co.,  69 
N.  Y.  161;  Johannes  v.  Photix  Ins. 
Co.,  66  Wis.  60,  27  N.  W.  414,  67  Am. 
Rep.  249. 

"Eellas  If.  Slack  &  Slack  Co.,  129 
Md.  635,  09  Atj.  077;  Gra»mann  v. 
Bonn,  30  N.  J.  Eq.  490;  United  Statu 
Fidelity,  eto.,  Co.  i>.  Newark,  79  N.  J. 
Eq.  684, 81  AtJ.  758, 37  L.  R.  A.  (N.  S.) 
676;  Standard  Gas  Power  Corp.  t>. 
New  £ki^and  Casualty  Co.,  90  N.  J.  U 
570,  101  AU.  281. 
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tion  erectile  the  building,  and  the  creditors  are  allowed  to  sue 
on  the  fntuuise." 


§  408.  FnrOier  fflustrations. 

A  mere  promise  to  indemnify  against  damages  must  also  be 
distinguished.  Here  the  promisor's  liability  does  not  arise 
tmtil  the  promisee  has  suffered  loss  or  expense.  Until  then  the 
promisee  has  no  right  of  action,  and  consequently  one  claiming 
damages  can  assert  no  derivative  right  against  the  promisor, 
much  less  a  direct  light.^  Nor  can  the  {nximisee  sue  for  the 
benefit  of  persons  claiming  damages.^ 

A  third  person's  benefit  under  a  contract  may  be  still  more 
incidental;  for  instance,  where  the  failure  of  a  grantee  of  land 
to  keep  his  promise  to  the  grantor  to  pay  a  mortgage,  resulted 
in  a  loss  to  the  plaintiff  of  an  interest  in  the  land  wh^  the 
mortgagee  foreclosed  tiie  mortg^e.  The  New  York  court 
r^tly  refused  relief.**  So  a  contracts  cannot  enforce  a  con- 
tract made  by  a  lumber  deala  for  his  own  benefit  with  the 
owner  of  a  house,  which  provided  that  the  contractor  should  be 
employed  to  make  the  repairs  for  which  the  lumber  dealer 
advanced  money.*'  The  contract  was  not  made  even  partially 
for  the  plaintiff's  benefit,  and  as  the  promisee  was  under  no 
obligation  to  the  pl^tiff  it  is  not  possible  to  work  out  an  in- 
direct r^t.'*  A  Louisana  case  "  suggests  another  distinction.  . 


"  See  mpn,  }  395,  n.  4. 

"Wilson  i>.  Shea,  29  Ctl.  App.  788, 
157  Pac.  543 ;  HUl  v.  Omaha,  etc.,  R.  R. 
Co.,  82  Mo.  App.  188;  French  v.  Vix, 
143  N.  Y.  90,  37  N.  E.  612;  EmWer  v. 
Hartford  Ins.  Co.,  158  N.  Y.  431,  68 
N.  E.  212;  Mansfield  t>.  Mayor  of 
New  York,  165  N.  V.  20S,  68  N.  E. 
889.  An  insured  person  was  draied  a 
right  of  action  against  a  company  re- 
insuring the  insurer  in  Vial  i>.  Norwich 
Union  F.  Ins.  Co.,  257  Dl.  356,  100 
N.  E.  929,  44  L.  R.  A.  (N.  S.)  317,  Ann. 
Cm.  1914  A.  1141.  Cf.  the  cases 
dted  therein  where  the  reinsurer  under- 
took to  pay  diroctly  to  the  insured, 
instead  (tf  to  the  insurm,  and  wb»«  the 


latter  was  allowed  a  direct  action 
against  the  reinsurer. 

"  New  Haven  ir.  New  Haven  &  D. 
R.  Co.,  62  Conn.  252,  26  Atl.  316, 
18L.R.A.256. 

»  Dumherr  v.  Ran,  135  N.  Y.  219, 
32  N.  E.  49.  See  also  Pearwm  p. 
Btuley,  180  Mass.  229,  62  N.  E.  Rep. 
26S. 

"  Hollister  v.  Sweet,  32  S.  Dak.  141, 
142  N.  W.  255. 

>*  See  also  Constable  v.  National 
Steamship  Co.,  164  U.  S.  61,  14  S.  Ct. 
1062,  38  L.  Ed.  903;  Heonesay  v. 
Bond,  77  Fed.  Rep.  403,  405,  48  U.  S. 
App.  89,  23  C.  C.  A.  203. 

"  New  Orleans  St.  Joeejib'a  Aasoo. 
D.  Magnier,  16  La.  Ann.  338. 
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A  number  of  hatters  agreed  to  close  their  shops  on  Sundays, 
and  for  any  breach  it  was  f^reed  that  the  offender  should  pay 
$100  to  a  specified  charitable  society.  It  was  held  that  the 
society  coiild  not  recover.  The  main  object  of  the  contract 
undoubtedly  was  not  to  benefit  the  plaintiff,  but  to  enforce 
performance  of  a  promise  entered  into  by  the  parties  solely  for 
their  own  benefit  by  the  imposition  of  a  penalty,  but  on  a  cer- 
tain contingency  the  jwomise  to  pay  $100  was  performable.  If 
this  contingency  happened,  there  was  a  clear  intent  that  the 
plaintiff  should  have  the  sole  benefit.  There  seems  no  difficulty 
in  having  in  the  same  contract  separate  promises  for  the  benefit 
of  different  persons.  The  plaintiff  might  well  have  been  allowed 
to  recover  as  sole  beneficiary  of  the  promise  sued  upon.*'  But 
nowhere  would  the  mere  fact  that  one  not  a  party  to  a  contract 
would  be  benefited  by  its  performance  give  him  a  right.*^ 

"  See  Sloes-Sheffield  S.  ft  I.  Co.  o.  Ou    Power  Corp.   o.    New    En^aud 

Taylor  <Ala.  App.),  77  So.  79.  Caau&lty  Co.,  90  N.  J.  L.  570,  101 

"  Kenfietd  Publishing  Co.  c.  Baum-  Atl.  28;  Holliater  v.  Sweet,  32  8.  Dak. 

gartner,  189  Dl.  App.  413;  StuuUrd  141,  142  N.  W.  256. 
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§  401.  Meaning  of  assignment 

Much  of  the  difficulty  regaxding  assignment  of  contracts 
is  due  to  different  meanings  which  may  be  attached  to  the  word 
assignment.  A  promissory  note  is  assignable;  so  too  is  a  horse. 
An  assignment  by  a  thief  or  finder  of  negotiable  paper  payable 
to  bearer  transfos  a  complete  title  to  a  purchaser  for  value  in 
good  faith.  This  is  not  true  of  the  asEdgnment  of  a  horse.  By 
the  assignment  of  a  horse,  however,  title  to  which  was  procured 
by  fraud,  a  good  title  passes  to  such  a  purchaser.  Even  this 
is  generally  held  not  true  of  the  assigmnent  of  a  chose  in  action. 
If  it  is  said  then  that  a  chose  in  action  is  assignable,  probably 
what  is  generally  understood  is  that  the  assignee  acquires 
rights  similar  to  those  of  the  assignor,  and  is  put  in  the  same 
position  as  that  in  which  the  assignor  stood.  A  trustee  in 
bankruptcy  is  an  assignee  of  whom  this  is  true,  but  an  ordi- 
nary assignee  of  a  contract  right  is  not  even  so  completely 
protected  as  this.  The  rights  of  a  trustee  in  bankruptcy  are 
not  subject  to  subsequent  contingencies  whereas  the  rights  of 
an  ordinary  assignee  of  a  chose  in  action  are  so  subject.  Thus, 
defences  against  the  assignor,  though  arising  subsequent  to 
the  assignment,  if  acquired  before  notice  of  it  to  the  debtor  are 
available.  The  assignment  for  value  of  an  intangible  contract 
r^t  may  be  most  accurately  looked  upon  as  creating  an  irrev- 
ocable l^al  power  of  attorney  to  enforce  the  assignor's  tight 
with  authority  to  keep  the  proceeds  when  reduced  to  posses- 
sion, coupled  with  an  equitable  ownership  of  Hie  right  prior  to 
its  collection.'  It  is  impossible,  however,  to  avoid  use  of  the 
word  assignmait,  and  all  that  can  be  done  to  secure  clearness 
of  thought  is  to  point  out  the  meaning  of  the  word  in  connec- 
tion with  ohoses  in  action  and  the  possibility  of  confusion  owing 
to  the  use  of  the  same  word  in  otiier  connections,  where  it  has 
a  wider  meaning. 

>  For  definition  of  what  is  meant  by  this  see  infra,  i  44(la, 
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§  406.  Choses  in  action  were  not  assignable  in  the  early 
common  law. 

It  ifl  a  fflmiliar  statement  in  the  law  books  that  choses  in 
action  are  not  assignable.  This  was  carried  so  far  to  the  early 
law  that  an  assignee  of  a  right  in  contract  acquired  absolutely 
no  right  as  such.*  Coke  states  as  the  reason  of  this  principle 
that  the  "wisdom  and  policy  of  the  sages  and  founders  of 
our  law  "  discouraged  maintenance.*  But  had  this  been  the 
baas  of  the  rule  the  courts  would  not  have  permitted  suit  by 
an  attorney  with  power  to  retain  the  proceeds  of  the  suit.  The 
true  reason  for  the  non-ass^oability  of  choaes  in  -action  la  the 
English  Law  as  well  as  in  the  Roman  Law  seems  to  have  been 
tliat  the  relation  between  the  original  obligor  and  obligee  was 
regarded  as  a  vital  part  of  the  obligation  which  could  no  more 
be  changed  than  any  other  term  of  the  obligation.* 

Ai;  any  rate,  in  so  far  as  maintenance  ever  was  an  objection 
to  the  assignment  of  choses  in  action,  it  has  ceased  to  be  so.' 


■  Mowse  p.  Edney,  fiolle's  Abr.  20, 
idM.  12;  Penaon  A  Uigbed's  Cue, 
4Le(Hi.  99. 

>  limpet's  Case,  10  Coke,  46a,  48a. 
BlAckstone  givm  substantially  the 
same  reason,  2  Bl.  Com.  290. 

*  Ames'  Lecturae  oa  Legal  Hiatoiy, 
2S8.  Profeesor  Ames  thus  shows  the 
inadequacy  of  the  explanation  of  main- 
tenance: "The  wrong  of  maintenaaoe 
lay  in  execuUng  and  exercisng  the 
powex  of  attorney.  Hie  distinction 
was  eetabliahed  at  am  early  period, 
that  the  grant  <^  a  power  of  attom^ 
to  a  creditcH-  was  not  maintenanoe, 
while  a  similar  grant  to  a  purchaser  or 
donee  was  maintenance.  34  Hen.  VI, 
30-15;  37  Hen.  VI,  13-3;  IS  Hen. 
VII,  2-3;  South  ».  Maish  (1590), 
3  Leon.  234;  Harvey  tt.  Beekman 
(1600),  Noy,  S2.  As  late  as  1067- 
1672  the  same  distinction  [»«vailed 
also  in  equity.  "The  Lord  Keeper 
Bridgman  will  not  im>tect  the  asngn- 
mcnt  of  any  dioee  in  actum  unless  in 
satisfactioD  of  some  debt  due  to  the 
assignee;  but  not  iriien  the  debt  m 
lo  one  to 


whom  the  assignor  owes  nothing  pra- 
cwdemt,  ao  that  the  assignment  is  vol- 
untary or  for  money  then  given.' 
Ftcem.  C.  C.  146.  See  Chadwick  p. 
Sprite,  Cro.  EI.  S21.  In  Peoson  v. 
Hlckbed,  Cio.  El.  170  (32  EL)  an 
objection  was  made  by  counsel  that 
'this  buying  of  bills  of  debt  is  main- 
tenance.' But  the  court  held  otho^ 
wise, '  for  it  is  usual  amonf^t  merchants 
to  make  exchange  of  money  tor  bills 
of  debt,  tt  «  contra.  And  Gawdy,  J., 
said  it  is  not  maint«iance  to  aeragn  a 
debt  with  a  lett«  of  attorney  to  sue  for 
it,  except  it  be  asigned  to  be  recovered, 
and  the  party  to  have  part  of  it.'  See 
S.  C.  4  Leon.  99.  In  Barrow  v.  Gray, 
Cro.  El.  551  (39  M.}  the  Court  held 
that  'the  assignment  of  a  debt  or 
raoOQUsanoe  to  a  stranger  is  an  illegal 
and  void  consideration;  but  to  aaugn 
it  to  the  t«Te-tenant,  by  way  of  dis- 
charge of  his  land,  is  clearly  lawful.' 
See  Michael  v.  Cwden,  1  Vin.  Ab.  296, 
pi.  12;  Loder  v.  Chesleyn,  1  Sid.  212, 1 
Keb.  744." 

•  Clark  IT.  Oroeh,  SI  N.  Y.  Mise.  407, 
142  N.  Y.  S.  966. 
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§  406.  I^eptions  to  the  non-assignabiUty  of  choses  in  action. 

The  law  recogoized  from  early  times  certain  exceptions  to 
the  ntm-assigDabiUty  of  choses  in  action  in  the  following  cases: 

1.  The  crown  could  make  an  assignment  of  a  claim  due  to 
it,  and  an  assignment  to  the  crown  was  equally  effective.'  This 
doctrine  has  been  held  apphcable  to  assignments  to  the  United 
States  Government.' 

2.  Executors  and  administrators  and  in  some  cases  heirs  were 
permitted  from  very  early  }>eriod  to  enforce  contractual 
ri^ts  due  to  the  deceased  persons  whom  they  r^resented," 
and  became  subject  to  the  liabiliti^  of  such  persons  to  the 
extent  of  the  assets  received. 

3.  Assignees  in  bankruptcy  were  the  creation  of  statute; 
and  bankruptcy  statutes  have  vested  in  such  officers  the  con- 
tractual choses  in  action  of  the  bankrupts  whom  they  represent. 
These  statutes  make  the  assignee  or  trustee  in  bankruptcy  the 
real  owner  of  the  chose  of  action,  so  that  after  the  day  fixed  by 
statute  for  the  transfer  of  the  debtor's  estate,  a  payment  to 
him  by  one  who  owed  him  money  would  not  discharge  the 
debt  even  thoiigh  the  payment  was  made  in  good  faith  in  igno- 
ranee  of  the  bankruptcy.'  Liabilities  due  £rom  the  bankrupt 
become  provable  clums  against  his  estate.*" 

4.  By  virtue  of  the  Law  Merchant,  bills  of  exchange  and 
(subsequently)  promissory  notes  are  n^otiable  prior  to  matu- 


•  Com.  Dig.  Assignment,  D;  AUen'a 
Case,  Owen,  113;  Lambert  e.  Ti^ktr,  4 
B.  &  C.  138. 

'  United  States  v.  Bufoid,  3  Pet.  12, 
7  L.  Ed.  266;  United  States  v.  White,  2 
Hill,  S9,  37  Am.  Dec  374. 

•  Y.  B.  20  &  21  Edw.  I,  304,  374; 
Wheatley  t>.  Lane,  1  Wms.  Saund. 
216a. 

•  Howard  n.  Crotnpton,  14  Blatch. 
328;  Butler  i>.  Mullen,  100  Mass.  453; 
Sterens  v.  Mechanics'  Bank,  101 
Mass.  109,  3  Am.  Rep.  325;  Bruce  v. 
Anderson,  176  Maai.  161,  57  N.  E. 
364;  DuffieW  r.  Horton,  73  N.  Y.  218. 
See  also  more  generally  on  the  title 
transferred  by  bankruptcy,  Willis 
r.  Freanan,   12  Eaat,   666;   Cole  v. 


Colo,  6  Hare,  517;  Re  Caloott,  [1888 
2  Ch.  460;  Conner  v.  Long,  104  U.  8. 
228,  232,  26  L.  Ed.  723;  Everett  e. 
Judson,  228  U.  S.  474,  33  S.  Ct.  568, 57 
L.  Ed.  927;  Bailey  v.  Baker  Ice  Mach. 
Co.,  239  U.  S.  268,  276,  36  S.  Ct.  60, 
60  L.  Ed.  276;  lU  Gr^g,  1  Hask.  173; 
Rt  Lake,  3  Bisa.  204 ;  Sicard  r.  Buffalo, 
etc.,  Ry.  Co.,  15  Blateh.  525;  Rand  r. 
Iowa  Central  Ry.,  186  N.  Y.  58,  78 
N.  E.  574,  116  Am.  St.  Rep.  530.  In 
England  an  assignee  in  bankruptcy 
must  give  notice  to  the  debtor  <J  the 
assignment  to  him  of  the  bankrupt's 
choses  in  action  in  order  to  protect  his 
title  against  competing  rights.  See 
ir^ra,  {  435. 

"  See  tn/ra,  {  1983  et  atq. 
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rity,  and  after  maturity  though  they  lose  the  attribute  of  n^o- 
tiaJ>iIity  they  are  still  fully  assignable." 

5.  Certain  covenants  in  conveyances,  including  leases,  are 
said  to  run  with  the  land;  that  is, — ownership  of  the  land  may 
involve  a  right  to  enforce  a  covenant  or  an  obligation  to  per^ 
form  it. 

"  The  test  whether  a  covenant  runs  with  the  land  or  is  merely 
personal  is  whether  the  covenant  concerns  the  thing  granted  and 
the  occupation  or  enjoyment  of  it,  or  is  a  collateral  and  personal 
covenant  not  immediately  concerning  the  thing  granted.  If 
a  covenant  concerns  the  latid  and  the  enjoyment  of  it,  its  bene- 
fit or  obligation  passes  with  the  ownership,  but  to  have  that 
effect  the  covenant  must  respect  the  thing  granted  or  demised, 
and  the  act  to  be  done  or  permitted  must  concern  the  land  or 
estate  conveyed."  ^' 

The  law  upon  this  subject  has  grown  up  rather  in  connec- 
tion with  the  law  of  real  property  and  since  it  is  ordinarily  con- 
sidered in  that  connection  will  not  here  be  discussed,  though 
analytically  the  subject  beloi^  with  contracts.  It  is  then  tiie 
assignment  of  contractual  rights  and  duties  not  faUii^  within 
these  aceptional  cases  which  will  be  considered  in  this  chapter. 

§  407.  Distinction  between  assignment  of  rights  and  assign- 
ment of  duties. 
A  clear  conception  of  the  law  gov^nii^  assignment  of  con- 
tracts can  only  be  obtained  by  sharply  distinguishing  between 
attempted  assignments  of  rights  and  of  liabilities.  Where 
assignment  of  choses  in  action  is  spoken  of,  assignment  of 
rights  is  properly  to  be  imderstood;  but  as  every  bilateral  con- 
tract involves  not  only  rights  but  duties  on  each  side,  any 
attempted  assignment  of  such  a  contract  while  both  sides  are 
still  executory,  requires  consideration  of  its  effect  on  both 
rights  and  duties.  The  discussion  of  the  subject  has  been  much 
confused  and  is  made  intrinsically  more  difficult  by  the  fact 
that  the  common  words,  contract,  debt,  obligation,  are  used 

"  See  ififra,  {  1136  rf  •eg.  L.  R.  A.  1917  A.  323;  Kom  i>.  Camp- 

"  Purvis  e.  Shumaa,  273  lU.  288, 112  bell,  192  N.  Y.  490,  85  N.  E.  6S7,  S7 

N.  E.  679,  682.    See  &Ibo  Wright  o.  L.  R.  A.  (N.  S.)  1  (note  on  p.  12),  137 

Pfimmer,  99  Neb.  447, 156  N.  W.  1060,  Am.  St.  926,  and  notes  thereto. 
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to  expieaa  hotii  ihe  right  of  tJie  obligor  and  also  the  duty  of 
the  obligee.  If  specific  attention  is  directed  to  whether  it  is 
a  contractual  rig^t  or  a  duty  or  both  to  which  a  proposed  trans- 
fer relates,  the  gain  to  clearness  of  thought  is  considerable.  The 
problem  of  assignment  of  contractual  rights  was  earUest  con- 
sidered by  the  law,  and  is  properly  here  first  considered. 

§  408.  Enforcement  of  rights  by  power  of  attorney. 

The  way  in  which  the  common  law,  at  least  partially  over- 
came the  non-assignability  c^  choses  in  action  was  by  means 
of  powers  of  attorney.  Though  the  assignee  could  acquire 
no  rights  of  his  own,  as  such,  tiie  possibility  was  early  recog- 
nized of  ^vii^  a  power  of  attorney  to  an  assigoee  enabling 
him  to  sue  in  Uie  name  of  the  assignor,  and  it  could  further  be 
agreed  that  what  the  assignee  thus  collected  as  attorney,  he 
could  ke^  for  himself."  The  right  of  the  assignee  was  still 
fiuther  assured  by  a  covenant  on  the  part  of  the  assignor  not 
to  revoke  the  assignment.  The  next  st^  taken  by  the  law 
was  to  recognize  that  any  assignment,  though  not  e^ressly 
statii^  that  the  assignee  should  have  pow^  to  collect  or  bring 
suit  as  the  assignor's  attorney,  nece^arily  implied  authority 
to  do  80,  and  an  agreement  not  to  revoke  the  power. 

%  409.  Inadequacy  of  a  power  of  attorney  to  protect  the 


A  mere  authority  created  by  a  power  of  attorney  is  not  in 
all  respects,  however,  an  adequate  protection  for  the  asdgnee 
of  a  clum.    Several  difficulties  may  be  enumerated. 

1.  In  spite  of  a  covenant  not  to  do  so,  the  assognor  mi^t 
attempt  to  revoke  the  power  of  attorney  e^ressly,  or,  revo- 
cation might  be  efi'ected  by  implication  of  law,  as  by  death. 

2.  If  the  assignee  still  remains  the  owner  of  the  claim,  his 

"  Pollock  and  Maitlaad  find  Uiat  on  his  own  behalf  and  not  for  another. 

tias  prsatiee  waa  leoognized  by  the  The  critioiam  aeaos  just,  but  it  ia 

middle  of  the  13th  century.    2  Hiat.  merely  verbal.  The  owner  of  property, 

Eng.  Law,  226.     See  alao  1  Lilly's  tangible  or  intangible,  may  give  aa- 

Abr.  103;  Lilly's  Practical  Eegiitcr,  48.  other  the  power  or  authori^  to  reduce 

The  assignee  has  often  been  called  the  the  property  to  posBeeaion  and,  by  bo 

agent  of  the  aasignor,  but  it  has  been  doing  and  not  before,  to  beeome  tite 

pointed  out  that  the  assignee  is  acting  owner  of  it. 


(ibvGoOt^lc 


§410  AfiSIONlOiNT  OF  CONTBACTS  757 

bankruptcy  by  virtue  of  the  bankruptcy  statute  might  be  ex- 
pected to  fpve  title  to  his  assignee  in  bankruptcy  to  the  ex- 
clusion of  an  assignee  claiming  under  a  prior  aadgnment  if  that 
is  interpreted  as  giving  a  mere  power  of  attorney,"  and  an 
attachment  by  garnishment  of  t^e  debt  by  a  creditor  of  the 
assignor  might  be  oipected  to  prevail  over  a  prior  assignment. 
3.  The  assignor  might,  by  other  assignments,  appoint  other 
pra-sons  with  authority  to  collect  the  claim,  and  eitiier  th^  or 
the  asfdgnor  hiniself  might  collect  the  claim  in  fraud  of  the 
original  assignee,  "niese  difficulties  were  partly  met  by  the 
jurisdiction  which  equity  assumed  over  aa^gnments  at  an  ear^ 
date. 

§  410.  Equitable  protection  of  assignments. 

Presiunably,  because  of  the  difficulties  enumerated  in  the 
preceding  section.  Courts  of  Equity  undertook  as  a  branch 
of  their  jurisdiction  to  give,  so  far  as  possible,  the  effect  to  an 
assignment  which  the  parties  intended.'*  As  will  be  seen 
equity  did  not  go  so  far  as  to  treat  the  assignee  as  a  true  suc- 
cessor, like  an  assignee  in  bankruptcy,  but  they  foxmd  it 
possible  in  effect  to  enforce  specifically  a  covenant  on  the  part 
of  t^e  assignor  not  to  revoke  the  power  given  to  the  assignee, 
and  indeed  without  the  aid  of  a  covenant  agiunst  revocation 
or  of  any  power  of  attorney  other  than  that  necessarily  impUed 
from  ihe  assignment  itself,  to  hold  that  the  assignee  had  an 
irrevocable  right,  commensurate  with  that  which  the  parties 
contemplated,  in  any  controversy  between  the  parties  them- 
selves or  with  t^ose  in  similar  position.  Accordingly,  Courts  of 
Equity  held  that  an  assignee  for  value  "  would  be  protected 

t'lbia  was  stated  to  be  tba  law  in  man,  312  (1676);  AnonymouB,  Free- 

1660iDBadnveUi>.Litcott,2Eeb.331.  man's    Ch.    14fi    (1076);    Fashion    e>. 

"Probably  the  jurisdiction  of  equi^  Atwood,  2  Cos.  in  Ch.  36  (1680). 

to  protect  aangmnratfl  of  future  in-  "In Corderoy's Case,  Freeman,  312, 

terests  in  ptoptaety  not  recognited  as  Finch,  L.  K.,  held  that  though  a  note 

estates  by  the  Common  Iaw,  as  shown  then  in  question  "is,  not  assignable  in 

by  Wannstrey  v.  Tanfield,  1  Rep.  in  law,  yet  it  is  in  equity,  when  there  is  a 

Ch.  16  (1629);  Goring  v.  BickerstaS,  1  valuable  consideration;"  and  in  Anon- 

Cas.  in  Ch.  4,  8  (1663);  led  to  the  ymous,  Freeman,  Ch.  14fi,  it  is  said, 

protection  of  assignments  of  choaes  in  Bridgman,  L.  K.,  would  not  protect  a 

action,  as  in  Corderoy's  Case,  Free-  voluntary  assignment  of  any  chose  in 
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agtunst  any  person  except  one  who  had  in  good  faith  and  for 
^^ue  reduced  to  poBaeseion  the  choae  in  action.  Therefore, 
equity  preferred  the  assignee  of  a  chose  in  action  over  a 
creditor  of  the  assignor  who  subsequently  garnished  the  debtor 
as  a  means  of  collecting  his  claim  against  the  assignor.  >^  Equity 
also  held  that  the  assignee  would  be  protected  in  his  right  as 
against  an  assignee  in  a  subsequent  bankruptcy  of  the 
assignor; "  and  at  tiie  end  of  Uie  ei^teenth  centuiy  the  same 
decisioDS  was  made  by  a  court  of  law/*  which  held  that  it 
would  take  notice  of  the  doctrines  of  equity  in  regard  to 
assignments  and  apply  them.  At  the  present  time  so  fully 
have  courts  of  law  adopted  the  principle  that  assignment 
of  choses  in  action  will  be  protected,  that  where  an  absolute 
and  total  assignment  of  a  chose  in  action  is  made,  application 
to  a  court  of  chancery  is  not  often  necessary;  and  where  the 
assignee  has  an  adequate  remedy  at  law,  equity  will  not  take 
jurisdiction  to  enforce  his  rights.'"  The  power  given  to  an 
assignee  to  collect  and  ke^  the  proceeds  of  the  claim  assigned, 
being  wholly  for  the  interest  of  the  assignee  may  be  delegated 
by  him  to  another,  and  a  sub-assignment  is  protected  as  fully 
as  the  original  assignment. '* 


action.  Though  thia  requirement  of 
v&Iue  seems  origmally  to  have  been 
aimed  at  maintenance,  see  vupm, 
i  406,  it  permHted  in  courts  c^  equity 
after  they  had  ceased  to  be  troubled  by 
the  thought  of  maint«n&noe. 

"  Corderoy's  Case,  Freeman,  312. 

■*  FeteiB  V.  Soame,  2  Vernon,  428; 
Row  V.  DawBon,  1  V«s.  Sr.  331. 

"  Winch  0.  Koeley,  1  T.  R.  «19. 

■*Cator  D.  Burke,  1  Brown's  Ch. 
Cas.  434;  Eayward  p.  Andraws,  106 
U.  S.  672,  27  L.  Ed.  271, 1  8.  Ct.  644, 
afi'g  12  Fed.  786;  New  York  Guar- 
anty,  etc.,  Co.  ■>.  Memphis  Water 
Co.,  107  U.  8.  205,  27  L.  Ed.  484,  2 
8.  Ct.  27fl;  Glenn  v.  Marbury,  145 
U.  8.  490,  36  L.  Ed.  790,  12  S.  Ct.  014; 
Adair  o.  Winchester,  7  G.  &  J.  114. 
Walter  V.    Brooks,    126   Mass.   241; 


Ontario  Bank  d.  Mumford,  2  Barb. 
Ch.  596;  Smiley  v.  B^  Mart,  ft  Yeis. 
378,  17  Am.  Dec.  813;  Moeeley  v. 
Boush,  4  Rand.  392. 

"  Sutherland  c  Reev«,  151  UL  3S4, 
38  N.  E.  130;  Dawes  c  Boylston,  9 
Mass.  337,  346,  6  Am.  Deo.  72;  Dexter 
t>.  Meigs,  47  N.  J.  Eq.  488,  21  AU.  114; 
Bank  of  8pring  City  v.  Rhea  County 
(Tean.  Ch.},  598.  W.442.  Thereeulls 
reached  in  the  civil  law  are  substan- 
tially the  same  as  in  the  T-'-nglJuh  and 
American  law  (see  the  German  (^v. 
Code,  K  398-413,  and  the  new  SwisB 
Code  of  Obligations)  though  as  tba 
division  of  rights  into  legal  and  equita- 
ble is  peculiar  to  the  Common  Iaw,  the 
qualified  ownership  of  the  assignee  is 
not  stated  in  Ute  same  way. 
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§  411.  Assignment  (tf  dnties. 

The  duties  under  a  contract  are  not  assignable  i-nier  vivos 
in  a  true  sense  under  any  circumstances;  that  is,  one  who  owes 
money  or  is  bound  to  any  perfonnance  whatever,  cannot  by 
any  act  of  his  own,  or  by  any  act  in  agreement  with  wiy  other 
person,  except  his  creditor,  divest  himself  of  liability  and  sub- 
stitute another's  liability.*'  This  is  suflSciently  obvious  when 
attention  is  called  to  it,  for  otherwise  obligors  would  find  an 
ea£y  practical  way  of  escaping  their  obligations,  and  yet  an 
apparent  n^lect  to  recognize  the  principle  causes  considerable 
confu^on  when  assignment  of  bilateral  obligations  is  in 
question.  It  is  true  that  on  the  death  of  an  obligor,  the  duty 
binds  his  pra^onal  representatives  to  the  extent  of  the  assets 
in  their  hands;  **  but  the  representatives  by  a  legal  fiction 
continue  the  person  of  the  deceased;  and  as  their  liability  is 
limited  to  the  assets  of  the  deceased,  the  fiction  is  justifiable 
because  all  his  assets  pass  into  their  hands.  Only  an  incomplete 
anal(^jy,  then,  can  be  drawn  between  the  transfer  of  duties  on 
death  and  inter  vivos,**  *'  though  the  analc^y  is  closer  between 
the  rights  which  pass  on  the  death  of  an  obligee,  and  those 
which  he  can  transf^  while  alive.^  One  who  is  subject  to  a 
duty  though  he  cannot  escape  his  obligation  may  delegate 
performance  of  it  provided  the  duty  is  of  such  character  that 
performance  by  an  agent  will  be  substantially  the  same  thii^ 
as  performance  by  the  obligor  himself.    The  performance  in 

**  "No  goe  can  Maign  hia  liabilitiM  106,  93  AU.  428;  I^oneer,  etc.,  Co.  ir. 

under  a  contract  without  the  consent  Cowden,  12S  Minn.  307,  ISO  N.  W. 

(A  the  party  to  whom  he  is  liable."  903,  and  casea  in  the  foUowiog  aection. 

Eastern  Advertiaiiig  Co.  p.  McGaw,  89  Thus  the  origiiial  leesae  in  apite  cA 

Md.  72,  86,  42  Atl.  923.    "You  have  ttangnment  of  hia  leaae  and  acceptance 

the  right  to  die  b«iefit  you  oontamplate  by  the  landlord  of  rent  from  the  as- 

from  the  character,  credit,  and  sub-  signee,  remains  liable  on  hia  covenant 

stance  of  the  person  with  whom  you  to  pay  rent.     Bamatd  f.  Godacall, 

contract."     Humble   o.    Hunter,    12  Cro.  Jao.  309;  Thundiy  r.  Plant,  1 

Q.  B.  310,  317.    Bee  also  Oak  Grove  Wms.    Saund.    237,    240;    Taylor    v. 

Const.  Co.  0.  Jefferson  County,  219  DeBua,  31  Ohio  St.  468. 

Fed.  858,  135  C.  C.  A.  528;  Groes  ».  *"8ee»wpra,  5  310. 

Thomaon'a  Est.,  286  IlL  185,  131  N.  ^^  >  As  waa  attempted  in  Columbik 

E.  600;  Nelson  v.  B«idelbaoh,  (Ind.  Water  Power  Co.  v.  Columbu,  6.  S, 

App.),    119  N.   E.   S04;  Hambleton  Car.  225, 234. 

r.    Jameson,    162    la.    188,    143    N.  "  King  v.  West  Coast  Grooery  Co., 

W.  1010;  Tarr  v.  Veasey,   126  Md.  72  Wa^.  132,  129  Fac.  1081. 
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Buch  a  caae  is  indeed  in  l^al  contemplation  rendered  by  the 
orj^nal  obligor,  who  is  still  the  party  liable  if  the  performance 
is  in  any  respect  incorrect.  In  considering  whether  the  duty 
of  an  obligco'  can  be  performed  by  another,  the  same  queetioD 
arises  when  the  obligor  dies  as  when  he  attempts  an  assignment 
in  his  life  time.  Deatii  discharges  personal  obligations  because 
in  their  nature  they  are  incapable  of  fulfillment  by  an  executor.*' 
So  under  an  attempted  assignment  inter  vivos  delegation  of 
the  performance  of  such  obl^ations  is  ineffectual.  Any  ob- 
hgatlon  dther  of  a  master  or  servant  where  th.e  work  in- 
volves a  personal  relation,  is  of  this  character.*"  And  so  it  is 
where  one  contracts  to  give  a  home  and  support  to  a  relative,** 
or  where  work  of  any  kind  for  which  a  contractor  is  bound  is 
of  a  sort  requiring  peculiar  personal  skill,"*  or  where  profes- 
sional services  are  contracted  for.*'  Nor  can  one  who  has 
undertaken  to  carry  on  a  farm  for  another  on  shares,'*  or  who 
has  xmdertaken  to  select  public  land  for  purchase  on  shares,** 
or  who  has  contracted  to  sell  successive  crops  of  hemp  of  his 
own  raising,**  or  to  plant  and  care  for  an  orchard,**  or  who  in 


■*  See  caees  of  mioh  oontracta  where 
ooe  party  or  the  other  has  died,  iT^ra, 
SS  1940  e(  Mj.  See  alao  caaee  ia  tha 
foIlowiDg  section. 

"  Rollins  t>.  Riley,  44  N.  H.  9;  Eppei^ 
son  V.  Epperson,  lOS  Va.  471,  &2  S.  E. 
344.  See  aim  People's  Trust  Co.  v. 
Weidinger,  73  N.  J.  L.  433, 64  Ati.  179; 
In  rt  Sheam'B  Est.,  38  Utah,  492, 
114  Fao.  131,  33  L.  R.  A.  (N.  8.) 
347. 

"'  Where  a  promisor  engaged  with 
one  who  bought  his  abstract  businera 
to  tutu  over  to  him  all  (uture  ordeta 
for  abstracts  and  the  buyer  afterwards 
sold  out  the  business  lo  a  corporation, 
the  latter  could  not  require  that  orders 
for  abstracts  received  by  the  original 
owner  of  the  business  should  be  turned 
over  to  it.  Linn  County  Abstract  Co. 
B.  Beechley,  124  la.  148,  99  N.  W.  702. 
So  where  a  conttiLct  for  part  of  a 
building  requires  professional  or  artistic 
taste,  the  duty  cannot  be  delegated. 


Bwarts  v,  Narragansett  Else.,  etc.,  Co., 
28  R.  1. 388,  438,  58  Atl.  77;  Johnson  o. 
Vickera,  139  Wis.  145,  120  N.  W.  837, 
131  Am.  St.  Rep.  1046,  21  L.  R.  A. 
(N.8.)369. 

"Taylor  v.  Blade  Diamond  Min. 
Co.,  86  Cal.  589,  25  Pac.  51;  Sloan  v. 
Williams,  138  lU.  43,  27  N.  E.  631; 
Hilton  V.  Orooker,  30  Neb.  707,  47 
N.  W.  3;  Deaton  ir.  Lawson,  40  Wash. 
486,  S2  Pac.  879,  2  L.  R.  A.  (N.  S.) 
392,  111  Am.  St.  Rep.  922;  Poling  r. 
Condon-Lake,  etc.,  Co.,  66  W.  Va. 
G29,  47  3.  E.  279. 

"Fitch  e.  Broclanon,  3  Cal.  348; 
Randall  v.  ChuU>,  46  Mich.  311,  0 
N.  W.  429,  41  Am.  Rep.  165;  Lewis  p. 
Sheldon,  103  Mich.  102,  61  K.  W. 
269. 

"Hudson  V.  Farris,  30  Tex,   574. 

"  Shulti  D.  Johnson,  6  B.  Mon.  497. 
Compare  Ia  Rue  o.  Groedngec,  S4 
Cal.  281,  24  Pac.  ^. 

>•  Edison  v.  Bsbka,  111  Mioh.  235, 
69  N.  W.  499. 
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return  for  a  promised  commisaion  has  undertaken  to  assist  in 
the  sale  of  hmd,"  or  who  is  a  party  to  a  contract  which  provides 
for  the  carrying  on  by  the  parties  of  their  respective  mercan- 
tUe  business  in  conjunction,*'  delegate  the  performance  of  his 
duty.  The  duty  to  make  a  warranty  deed,**  or  a  promissory 
note,"  cannot  be  performed  by  any  one  but  the  contractor; 
nor  Uie  duties  involved  in  a  contract  for  the  eicliisive  agency 
to  sell  certun  goods,^  or  in  a  contract  to  place  advertising  and 
supervise  ihe  advertising  matter  "as  to  style  and  contraits,"** 
or  to  do  the  printing  for  a  county,**  or  to  manufacture  a  special 
class  of  goods  of  high  quality — especially  when  the  manufactu- 
rer's obligations  limit  his  right  to  manufacture  for  other  deal- 
ers,** or  to  act  as  a  depositary  of  funds  of  the  otiier  party  and 
use  them  in  certain  ways,**  or  to  perfonn  other  duties  personal 
in  their  character.*' 
If  the  reason  why  a  right  may  not  be  assigned  or  duty 


"  HcGuire  v.  Brown,  114  Va.  236, 
76  S.  E.  206. 

"  Moore  v.  Hiompfloa,  93  Mo.  App. 
336,  67  8.  W.  680.  See  also:  Nanau 
Hotd  Co.  V.  Bamett  &  Bane  Corp., 
162  N.  Y.  App.  D.  381,  147  N.  Y.  S. 
283. 

"SteinOT  r.  Zwickty,  41  Minn.  448, 
43  N.  W.  378;  Smith  p.  Pitta,  57  Tex. 
Civ.  App.  97,  122  8.  W.  46. 

"Rappleye  v.  Racine  Seeder  Co., 
79  la.  220,  44  N.  W.  363,  7  L.  R.  A. 
139. 

"Bancroft  v.  Scribner,  72  Fed. 
988,  21  C.  C.  A.  352,  44  U.  S.  App. 
480;  Central  Bniaa  Sc  Stamping  Co. 
p.  Stuber,  220  Fed.  909,  136  C.  C.  A. 
475;  Rappleye  v.  Racine  Seedw  Co., 
79.  la.  220,  44  N.  W.  363,  7  L.  R.  A. 
139;  Detroit  Postage  Stamp  Serrice 
Co.  V.  Schmnack,  179  Mich.  266, 
146  N.  W.  144,  Ann.  Caa.  1915  D.  287; 
Standard  Sewing  Mach.  Co.  v.  Smith, 
51  Mont.  245,  152  Pac.  38;  Lord  o. 
W&pato  Irrig.  Co.,  81  Wash.  SOI,  142 
Pac  1172. 


HcQaw,  89  Md.  72,  42  AU.  923. 
*■  Campbell  «.  Board  of  Cummis- 


Bionns,  64  Kane.  376,  67  Pac.  866.  C/. 
Browne  p.  Jno  P.  Sharkey  Co.,  58 
Ore.  480,  115  Pac.  156,  where  a  con- 
tract to  "print  and  furnish"  adver- 
tising bookleta  was  held  assignable 
by  the  printer. 

"Dr.  JaegOT'a  Co.  p.  Walker,  H 
L.  T.  (N.  S.)  180;  Schlessinger  o. 
Forest  Products  Co.,  78  N.  J.  L.  637, 
76  Atl.  1024,  30  L.  R.  A.  (N.  9.)  347, 
13S  Am.  St.  Rep.  627.  See  also  Walka- 
Eaectric  Co.  V.  New  York  Shipbuild- 
ing Co.,  241  Fed.  569,  164  C.  C.  A.  345. 
But  even  in  such  a  case  the  contractor 
is  not  necessarily  bound  to  manu- 
facture all  ports  of  the  goods.  Whit^ 
comb  V.  Shults,  216  Fed.  76,  131  C.  C. 
A.  383. 

"  Marquettetr.  WUkjoson,  119  Mich. 
413,  78  N.  W.  474,  43  L.  R.  A.  840. 
See  also  New  York  Bank  Note  Co.  p. 
Hamilton,  etc.  Printing  Co.,  180  N.  Y. 
280,73N.E.48. 

"  Thus  in  Arkaasaa  Valley  Smdting 
Co.  V.  Bddm  Mining  Co.,  127  U.  S. 
379,  8  S.  Ct.  1309,  32  L.  Ed.  246,  the 
assignor  had  undertaken  to  receive 
and  assay  the  ore  idlich  was  subject 
U)  the  contract. 
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delegated  is  not  one  of  public  policy,  assent  to  the  asaignment 
by  the  other  party  to  the  contract  is  sufficient  to  make  the 
assignment  or  del^ation  effectual.**  Such  assent  is  often 
called  waiver,  but  it  is  rather  the  acceptance  of  an  offer  to 
form  a  novation,  discharging  the  original  contract  and  eub- 
stituting  a  new  one  in  its  place.^  A  duty  which  is  in  its  nature 
personal  cannot  be  delegated  by  an  assignment  even  to  a 
corporation  or  parbiership  with  changed  membership  which 
carries  on  a  business  substantially  in  the  same  way  in  which 
it  was  carried  on  previously.* 

$  412.  Assignment  of  bilateral  contracts. 

Every  bilateral  contract  while  still  executory  on  both  sides 
involves  both  rights  and  duties  for  each  party.  As  has  beem 
seen  in  the  preceding  section,  duties  under  a  contract  cannot 
in  any  true  sense  be  assigned.  It  follows  therefore  that  no 
bilata^  contract  still  executory  on  both  sides  can  be  assigned 
in  such  a  s^ise  as  to  substitute  fully  the  assignee  in  the  place 
of  the  assignor.  What  can  be  done  is:  (1)  A  novation  may 
be  made  eliminating  one  of  the  parties  to  the  original  contract 
and  substituting  anoth^  in  his  stead;  but  this  requires  the 
assent  of  all  three  parties  to  the  transaction.^  (2)  Either 
party  to  the  contract,  without  the  assent  of  the  other,  may 
assign  such  rights  as  have  accrued  to  him  or  are  expected  to 
accrue  to  him  under  the  contract,  unless  they  are  personal  or  the 
assignment  is  forbidden  by  the  contract  or  by  public  polity. 
An  assignment  of  this  sort  is  in  effect  an  assignment  of  a 
unilateral  right."'    Thus  assignment  of  money  to  become  due 

"Uoag  V.  Reichert,   142  K7.  296; 
134  S.  W.  191;  Detroit  Poetage  Stamp 

ehogg  V.  CotnDUBBJonea^,  168  lud.  14,  Service  Co.  v.  Sohermaok,  179  Mich. 

62  N.  E.  477;  Moffitt  v.  Phenix  Ins.  266,  146  N.  W.  144. 

Co.,  11  Ind.  App.  233,  38  N.  £.  835;  <>  Kemp    t>.    Bursdman,    (1906)   2 

Pulaski  Stave  Co.  t>.  Miller's  Creek  K.  B.  604;  Moore  v.  Thompaon,  93  Mo. 

Lumber  Co,,  138  Ky,  372,  128  S,  W.  App.  336,  67  S.  W.  680;  New  York 

96;   Hoag  t>,   Reichert,   142  Ky.  298,  Bank  Note  Co.  ir.  Ramilton,  etc.,  PrinU 

134  S.  W.  191 ;  Detroit  Poetage  Stamp  ing  Co.,  180  N.  Y.  280, 73  N.  E.  48;  and 

Service  Co.  v.  Schermack,  179  Mich,  see  mpra,  i  316. 

266,  146  N.  W.  144;  Harlow  t>.  Ore-  ••  Aa  to  how  far  aesmt  of  aU  pftrties 

gonian  Pub.  Co.,  53  Ore.  272,  100  Pac.  a  aecoBary  in  novations,  see  itrfra, 

7;  National  Mutual  Aid  80c.  v.  Lupoid,  St  1870,  1871. 

101  Pa.  lit.  "See   infra,    {413.      "And    aoga- 
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under  a  building  contract  is  frequently  made."  (3)  Either 
party  may  make  such  an  assignment  of  rights  and  also  contract 
with  the  assignee  that  the  latter  shall  perfoim  the  duties  under 
the  contract  which  bind  the  assignor,  if  they  are  of  a  kind 
which  can  be  del^^ated.  It  is  no  doubt  bargains  of  this  last 
character  which  are  commonly  called  assignments  of  bilateral 
contracts,  and  peiiiaps  no  better  single  word  can  be  found 
though  so  far  as  it  Implies  that  the  original  obligor  is  freed 
from  his  liabihty,  it  is  misleading.  There  ia  an  assignment  of 
rights,  but  a  mere  delegation  of  duties;  and  inquiry  must  be 
separately  made  as  to  whether  the  right  may  be  assigned,  and 
whether  performance  of  the  duties  may  be  delegated.  The 
assignor  remains  bound  to  perform  l^e  duties,'*  and  the 


Dtoit  of  inoaey  due  <a  to  become  due 
aaitx  an  taecutory  contract  is  not 
ant  of  the  oontnot,  And  the 
e  is  not  bound  to  perform  it." 
Lunt  f.  Lonohdder,  286  ni.  BS»,  121 
N.  E.  237,  239. 

"  Butler  V.  San  Fraadaeo  Oaa  A 
Eleo.  Co.,  108  Cal.  32,  141  Pu.  818; 
Dui^ivtr  D.  Gouff,  23  Neb.  105,  36 
N.  W.  351;  Stott  «.  Franey,  20  Ore. 
41(^  20  Pac  271;  niiladelphia  v.  Lock- 
faardt,  73  Pa.  211;  Smith  c.  Hubbaid, 
85  Tenn.  306,  2  S.  W.  569;  Ia(«e  n. 
Bomeux,  15  Gr»tt.  83,  76  Am.  Deo. 
189;  Rockwell  d.  Danids,  4  Wis.  432. 
So  in  a  contract  for  the  publicstioa  of 
an  adTotiaement.  American  litho- 
graphic Co.  «.  Zieglo',  216  Mass.  287, 
103  N.  E.  900.  See  abo  Leonard  v. 
Famngtcm,  124  Minn.  160,  144  N.  W. 
763. 

»  TUte  aaaignor's  "attitude  is  that 
of  a  contracting  party  who  called  on 
and  enlisted  the  services  of  others, 
vii.  his  anignees  to  aid  him  in  per- 
forming the  contract."  Pulaski  Stave 
Co.  p.  Miller's  Creek  Lumbw  Co., 
138  Ky-  372,  128  S.  W.  96.  In  Ro- 
chester Lantetn  Company  ■>.  Stiles  ft 
Pariur  Press  Company,  135  N.  Y. 
200,  31  N.  E.  1018,  one  Kdly  had 
enteivd  into  a  oontraot  with  the  de- 
fendant I^  which  the  latter  agreed 


to  make  and  delim  to  Uie  formeer,  for 
a  specified  price,  aertain  dies  to  be  used 
in  the  manufacture  of  lanterns.  Kelly 
subsequently  assigned  the  contraot, 
to  the  pUintifF  corporation,  which 
bnnig^t  action  to  recover  damages  for 
the  failure  of  the  defendants  to  furnish 
the  dies.  Eorle,  C.  J.,  in  delivering 
the  opinion  of  the  court  said  (at  page 
216):  "After  the  aasignment  Kdly 
had  no  interest  in  the  contract,  and 
the  defendant  owed  him  no  duty  and 
could  oome  under  no  oblipttion  to 
him  for  damages  on  account  of  a  breach 
of  the  contract  by  it.  Tha«  is  no 
doubt  that  Kdly  could  assign  this  oon- 
ti-act  aa  lie  could  have  assigned  any 
other  choHC  in  action,  and  by  the 
assignment  the  assignee  became  en- 
titled to  all  the  benefits  of  the  con- 
tract. DevUn  t.  Mayor,  63  N.  Y. 
8,  17.  The  contract  was  not  purely 
personal  in  the  sense  that  Kdly  was 
bound  to  perform  in  poson,  as  his 
only  obligation  was  to  pay  for  the  dies 
when  delivered,  and  that  obligation 
could  be  diachuged  by  any  one.  He 
oould  not,  however,  by  the  assign- 
ment absolve  himself  from  all  obliga- 
tions under  the  contract.  Hie  obliga- 
tions of  the  contract  still  rested  upon 
him,  and  resort  oould  still  be  made  to 
him  for  the  payment  of  the  dies  in 
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assignee  is  under  no  liability  to  the  other  party  to  the  contract.  '* 
If  performance  is  not  only  del^ated  to  the  assignee,  but  a 
promise  exacted  from  him  that  he  will  perfonn  the  delected 
duties,  the  right  of  the  other  party  to  the  contract  to  take 
advantage  of  this  promise  involves  substantially  the  same 
question  as  any  case  where  an  obligation  of  a  promisee  to  a 
third  person  is  assumed  by  a  promisor.'*  But  even  in  juris- 
dictions where  it  has  not  as  yet  been  broadly  held  that  such 
an  assumption  of  an  obligation  gives  a  creditor  a  direct  right 
against  the  assuming  party.  It  seems  probable  that  in  equity 
the  obligation  undertaken  by  the  assignee  of  the  contract  may 
be  enforced  by  the  non-assigning  party  to  the  original  con- 
tract." If  the  assignee  does  not  exprerely  assume  the  obliga- 
tions of  the  assignor  it  becomes  a  question  of  construction 
whether  he  impliedly  promises  to  prarfoim  the  delegated 
duties.  It  is  doubtless  possible  for  a  party  to  a  bilateral 
contract  to  assign  only  the  rights  that  will  accrue  to  him  under 
the  contract  without  delegating  the  duties.     If  he  clearly 


case  the  aaaigiiee  did  not  pay  for  them 
when  tendered  to  it.  After  the  aaaign- 
ment  of  the  oontnuit  to  the  plaintiff 
the  defendant's  obligation  to  perfonn 
still  remained,  and  that  obligation 
was  due  to  the  plaintiff."  80  in  Clem- 
ent V.  Philadelphia,  137  Pa.  328,  334, 
20  Atl.  1000,  21  Am.  St.  Rep.  S7D, 
the  court  oaid  that  in  apite  of  an  as- 
Hgnment  by  the  contractor  C,  "the  city 
oould  require  C  to  complete  the  work 
according  to  bis  contract."  See  also 
as  illuBtrating  the  continuing  liability 
of  the  BBsignor,  Oak  Grove  Const. 
Co,  p.  JefTeiBon  County,  219  Fed.  868, 
135  C.  C.  A.  528;  Anderson  tr.  Do- 
Urioete,  96  Cal.  404,  31  Pae.  206; 
Crane  v.  KUdorf,  91  lU.  6«7;  aassei 
V.  Troxel,  68  HI.  App.  131;  Hofman  e. 
Chicago  League  BaU  Qub,  195  111. 
App.  249;  Martin  v.  Omdorff,  22  lo. 
504;  Pike  v.  Wsltham,  1Q8  Mass.  681, 
47  N.  E.  437;  Pioneer  Loan  &  Land  Co. 
p.  Cowden,  128  Minn.  307,  150  N.  W. 
903;  Currier  v.  Taylor,  19  N.  H.  189; 
Liberty  Wall  Paper  Co.  n.  Stwier  Wall 


Paper  Mfg.  Co.,  59  N.  Y.  App.  D. 
363,  69  N.  Y.  S.  366,  off-d  170  N.  Y. 
582,  63  N.  E.  1119;  Breakstone  e>. 
Buffalo  Foundry  Co.,  167  N.  Y.  App. 
D.  62,  152  N.  Y.  S.  394,  and  see  cases 
in  the  iveceding  section. 

»•  Gross  0.  Thomson's  at.,  286  lU. 
185,  121  N.  E.  600;  A.  8.  Cameron 
Steam  Pump  Works  u.  Lubbock,  etc., 
Co.  (Tex.  Civ.  App.),  1B7  S.  W.  256. 

"Seemipra,  58361,381. 

"  This  has  been  so  held  in  En^and: 
Mangles  v.  Dixon,  3  H.  L.  C.  702.  In 
the  United  Stat^  ^so,  the  law  aQows 
recovery.  Smith  v.  Rogers,  14  Ind. 
224;  Smith  v.  Flack,  95  Ind.  116;  Wig- 
gins Ferry  Co.  tj.  Chicago  ft  A.  R.  Co., 
73  Mo.  389,  3S  Am.  Rep.  619;  Bach  v. 
Boston,  etc..  Mining  Co.,  16  Mont. 
467,  41  Fac.  75;  Union  Pae.  R.  Co.  c. 
Douglas  County  Bank,  42  N^eb.  469, 
60  N.  W.  886;  Atlantic,  etc.,  R.  Co.  v. 
Atlantic,  etc.,  Co.,  147  N.  C.  368,  61 
S.  E.  185,  23  L.  R.  A.  (N.  8.)  223, 
125  Am.  St.  Rep.  560. 
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del^;ates  the  duties  as  well  as  assigns  the  rights  it  seems  a 
reasonable  construction  of  the  bargain  that  the  assignee 
impliedly  imdertakes  the  performance  of  the  duties.**" 

§  413.  What  contractual  rights  may  be  assigned. 

Not  all  rights  under  contracts  may  be  assigned.  The 
difficulty  standing  in  the  way  may  be  either:  (I)  that  the 
natiue  of  the  right  is  defined  or  limited  by  the  personality  of 
the  ori^nal  promisee  or,  (2),  that  public  pohcy  forbids  assign- 
ment of  the  right.  The  first  difficulty  is  illustrated  by  rights 
to  have  services  rend^«d  to  the  promisee  which  would  vary 
in  character  if  performance  were  rendered  to  any  one  else.  A 
promise  to  serve  B  as  a  valet  can  only  be  performed  to  B.  If 
B  were  allowed  to  assign  his  right  to  C,  and  C,  whether  called 
the  agent  of  B  or  not,  were  permitted  to  demand  that  A 
should  serve  him,  a  new  obligation  would  be  created  differing 
in  substance  from  that  which  the  obligor  underi»ok.  And  the 
same  is  true  of  every  contract  of  service  involving  a  personal 
relation."  So  the  promisee  under  a  contract  to  support  him 
for  life,  cannot  effectively  asmgu  his  right.'*'  Nor  can  one  who 
has  a  right  to  free  tuition  at  a  school  or  college."^  A  contract 
by  a  painter  to  paint  a  portrait  of  A  cannot  be  assigned  by  A 
to  B  so  as  to  change  the  obligation  to  one  binding  the  painter 
to  paint  B;  though  it  would  be  possible  for  A  to  assign  to  B 
the  right  to  have  the  picture  of  A  when  painted  by  the  artist. 
The  question  of  assigning  rights  of  a  personal  character  inter 
vans  is  entirely  similar  to  the  question  presented  when  the 

■'■"Bee  caaea  cited  in  the  preoeding  82  (reprint,  p.  00),  Amerioon  Smelt- 
Dote,  alao  Columbia  Water  Power  ing,  etc.,  Co.  c.  Bunker  Hill,  etc.,  Co., 
Co.  c.  Columbia,  S  S.  C.  225,  234.  In  248  Fed.  172,  1S4;  Board  of  Educo- 
Bimrose  b.  Matthews,  78  Wash.  32,  tion  c.  State  Board,  81  N.  J.  L.  211,  81 
138  Pia.  319,  an  aasignee  of  the  Atl.  163;GlaKrp.Boroughof Fleming- 
vendor  was  held  not  to  a«ume  the  ton,  85  N.  J.  L.  384,  91  Atl.  1068.  See 
vendor's  obligations  to  convey  a  pa^  also  infra,  i  421. 
feet  title,  etc.,  though  the  contract  **  Merchants'  Nat.  Back  v.  Crist, 
ctf  sale  provided  that  it  should  bind  140  la.  308,  316,  IIS  N.  W.  394,  23 
the  assigns  of  the  portiee  and  the  as-  L.  R.  A.  (N.  S.)  526, 132  Am.  St.  R^. 
signment  set  over  all  of  the  vendor's  267. 

"right,  title,  and  interest  in  and  to"  "Butts  ■>.  McMuny,  74  Mo.  App. 

the  contract.  S26. 

■•  Bothick's  Adm.  n.  Purdy,  3  Mo. 
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afisiEoment  m  due  to  oi>eratloii  of  law  on  the  death  of  the 
obligor.*^  By  the  terms  of  a  contract  also  the  duration  of  a 
right  may  be  limited  to  the  period  of  its  exercise  by  the 
original  promisee."  But  to  preclude  the  assignment  of  con- 
tractual rights  not  so  limited,  it  must  appear  that  a  personal 
relation  is  involved  in  the  nature  of  the  ri^ta  themselves." 
The  commonest  type  of  right  subject  to  assignment  is  one  for 
the  payment  of  money;"  and  such  an  assignment  is  per- 
missible not  only  as  against  a  principal  debtor,  but  as  against  a 
guarantor."   A  right  to  buy  goods,*  or  land,"  or  the  privilege 


"  King  p.  Wart  CoBst  Grooeiy  Co., 
72  Wash.  132,  129  Pbo.  1031.  See 
infra,  a  1940  d  eeq. 

'*  llius  the  eontnct  of  a  railroad  to 
deliver  ooal  on  a  switch  aa  long  aa  the 
puTchaaer  continued  in  bunneas  is  not 
aaagnable  by  htm.  Frankfort,  etc., 
Ry.  Co.  V.  Jackaon,  153  Ky.  634,  156 
S.  W.  103. 

"Hoist  t>.  Boehm,  84  Fed.  665; 
Roehm  t>.  Horat,  91  Fed.  346,  33  C.  C. 
A.  550,  178  U.  8.  1,  44  L.  Ed.  963,  20 
8.  Ct.  780. 

**  Campbell  v.  Equitable  Ziife  Aas. 
Soo.,  130  Fed.  786;  Buechf.  Stromberg- 
Carlson  Tel.  Mfg.  Co.,  217  Fed.  328, 
133  C.  C.  A.  244;  Culver  v.  Newhort, 
18  Cal.  App.  616,  123  Psc.  975; 
Chicago,  etc.,  R.  Co.  o.  Provolt,  42 
Col.  103,  93  Pac.  1126;  Wratem  Union 
Telegraph  Co.  ir.  Ryan,  126  Ga.  191, 
65  S.  K.  21 ;  TimmonH  v.  CitiEena'  Bank, 
11  Ga.  App.  69,  74  S.  E.  798;  Cleary 
tr.  Fawcett,  19  Ga.  App.  184,  91  8.  E. 
227;  Wabaah  R.  Co.  v.  Smith,  134  lU. 
App.  674;  William  Gilligan  Co.  ■>. 
Caaey,  206  Mass.  26,  91  N.  £.  124; 
Rodgera  r.  Torrent,  111  Mich.  680,  70 
N.  W.  336;  Ebel  v.  Piehl,  134  Mich.  64, 
96  N.  W.  1004;  Quigley  c.  Welter,  96 

"Torkington  v.  Mogee,  [1902]  2 
K.  B.  427;  Latimer  v.  Capay  Valley 
Land  Co.,  137  CaL  286,  70  Pac.  82; 
Moore  r.  Gariglietti,  228  111.  143,  81 
N.  E.  826;  Anse  La  Butte,  etc.,  Co.  ». 
Babb,  122  La.  416,  47  So.  764;  Andei^ 


Minn.  383,  104  N.  W.  236;  AJden  v. 
George  W.  Prank  Imp.  Co.,  67  N*. 
67,  77  N.  W.  369;  Provenchet  s. 
Brooks,  64  N.  H.  479,  13  AtL  641; 
HoSerberth  v.  Duokett,  175  N.  Y. 
App.  D.  480,  182  N.  Y.  8.  167;  Annis- 
ton  Nat.  Bank  t.  Durham  School 
Comili.,  121  N.  C.  107,  28  S.  E.  134; 
Browne  v.  Jno.  P.  Sharkey  Co.,  68 
Ore.  480,  116  Pac.  166;  Galey  v. 
Mellon,  172  Pa.  443,  33  Ati.  my, 
Robinson  «.  McKenna,  21  R.  I.  117, 
42  Atl.  510,  79  Am.  St.  Rep.  793; 
Parsons  t>.  Baltimore  Building  Afsoo., 
44  W.  Va.  335,  29  S.  E.  999,  67  Am. 
St.  Rep.  769.  Many  other  eases  might 
be  cited. 

»Reios  e.  Mordis,  18  Cal.  App. 
276,  122  Pac.  1091;  Rogers  v.  Harroy, 
143  Ky.  88,  136  8.  W.  128. 

"TolhuratE;.  Associated  Mfrs.,[1903] 
A.  C.  414;  In  re  Niagara  Radiator  Co., 
164  Fed.  102;  Martin-Alexander  Lum- 
ber Co.  V.  Johnson,  70  Ark.  216,  S6 
S.  W.  924;  Roberts  Cotton  OU  Co.  t>. 
Morse,  97  Ark.  513,  136  8.  W.  334; 
Pulaaki  Stave  Co.  p.  Miller's  Creek 
Lumber  Co.,  138  Ky.  372,  128  8.  W. 
96;  Northwestern  Limiber  Co.  i>. 
Byers,  133  Mich.  634,  96  N.  W.  529; 

Bon  B.  American  Suburban  Corporation, 
155  N.  C.  131,  71  8.  E.  221, 36  L.  R.  A. 
(N.  S,]  896;  Strasser  «.  Stock,  216  Pa. 
577,  66  Atl.  87;  Royce  v.  Carpenter,  80 
Vt.  37,  66  Atl.  888;  and  see  case  oited 
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of  drawing  water  from  a  spring,"  may  likewise  be  assigned. 
So  a  right  to  the  performance  of  any  work  not  of  a  personal 
character,"  or  a  contract  to  refrain  from  competition,  expressed 
or  implied  on  the  sale  of  a  business  or  good  will  ">  may  be  en- 
forced by  an  assignee,^^  as  may  the  right  of  a  land  company  to 
have  a  street  raUway  company  operate  its  line  to  a  tract  of 
land  in  question/*  A  right  to  damages  for  breach  of  contract 
is  also  assignable,^^  and  a  contract  light  which  was  too  per- 
sonal for  assignment  may  on  its  breach  give  rise  to  an  assigiLable 
action  for  damages." 


Sean  v.  Conorer,  34  Barb.  330,  3 
Kejree,  113;  Rocheater  Laiit«rD  Co.  e. 
StJlea,  etc.,  Preaa  Co.,  13S  N.  Y.  209, 
31  N.  E.  1018;  Liberty  WaU  Pt4>er  Co. 
V.  Stoner  WaU  Paper  Mfg.  Co.,  69 
N.  Y.  App.  Div.  353,  69  N.  Y.  Supp. 
366,  ftffd,  170N.  Y.  682, 63  N.  E.  1119; 
Smith  V.  Cr&ig,  211  N.  Y.  456,  105  N. 
E.  798;  SchaSer  e.  VBiidenvat«r,  100 
N.  Y.  App.  D.  803,  145  N.  Y.  S.  769; 
Atlantic,  etc.,  R.  Co.  v.  Atlantic  Co., 
147  N.  C.  368,  ai  8.  E.  186,  23  L.  R.  A. 
(N.  8.)  223;  Poling  o.  Condon-Lane, 
etc.,  Co.,  56  W.  Va.  629,  47  8.  E.  279. 
The  right  to  have  trading  stampe  re- 
deemed in  gooda  acoording  to  the 
promiae  on  the  etamp  may  thus  be 
assigned;  Spory  &  Hutohinaoa  Co.  v. 
Weber,  161  Fed.  219,  22  Harv.  L.  Rev. 
60  (see  also  Pond  Creek  Coal  Co.  p. 
LeBter,  171  Ky.  811,  188  S.  W.  907), 
tflr&a  though  the  aseignor  vaa  given  by 
the  terms  of  the  original  contract  a 
right  to  select  the  goods.  Groot  c 
Story,  41  Vt.  633. 

"Houston,  etc.,  R.  Co.  o.  Cluck, 
81  Tex.  Civ.  App.  21!,  72  8.  W. 
83. 

(•British  Waggon  Co.  e.  Lea,  6 
Q.  B.  D.  149;  American  Smelting,  etc., 
Co.  ir.  Bunker  Hill,  etc.,  Co.,  248  Fed. 
172;  Haskell  «.  Blair,  3  Cush.  634; 
Voigt  B.  Murphy  Heating  Co.,  164 
Mich.  639,  129  N.  W.  701;  Rochester 
Lantern  Co.  v.  Stilee,  etc..  Press  Co., 
135  N.  Y.  209,  31  N.  E.  1018;  Hand  v. 
Brooks,  21  N.  Y.  App.  Div.  489,  47 


N.  Y.  S.  583;  Merritt  v.  BooklorerB' 
Library,  89  N.  Y.  App.  Div.  454,  86 
N.  Y.  8.  797;  Hudson  River  Water 
Power  Co. ».  Olens  FaBs,  etc.,  Co.,  107 
N.  Y.  App.  Div.  548,  95  N.  Y.  8.  421, 
109  N.  Y.  App.  Div.  919,  96  N.  Y.  S. 
1137. 

"  See  xTifra,  { 1640. 

"Johnston  t>.  Blanchsnl,  19  Col. 
App.  321;  and  see  cases  in  the  follow- 
ing note. 

"  Lakeview  Land  Co.  o.  San  An- 
tonio Traction  Co.,  96  Tex.  252,  66 
8.  W.  786. 

""  Devine  v.  Warner,  76  Conn.  229, 
56  AU.  662;  Hyland  v.  Crofut,  87  Conn. 
49,  86  Atl.  753;  Lynah  v.  Citizens'  ft 
Southern  Bank,  136  Ga.  344,  71  S.  E. 
46S;  Enterprise  Mfg.  Co.  u.  Taulbee, 
152  Ky.  783,  154  S.  W.  27;  Simons  e. 
Diamond  Match  Co.,  159  Mich.  241, 
123  N.  W.  1132;  Semper  v.  Coates,  93 
Minn.  76,  100  N.  W.  862;  Howe  n. 
Smeeth  Copper  Co.  (N.  J.  L.),  48  Atl. 
24;  Epstein  v.  United  States  Fiddity, 
etc.,  Co.,  29  N.  Y.  Misc.  296,  60  N.  Y. 
8.  627;  Johnson  v.  Shuey,  40  Wash. 
22,  82  Poc.  123;  McConaughey  b. 
Bennett's  Ex'rs,  SO  W.  Va.  172,  40 
S.  E.  540. 

"  Thus  damages  for  breach  of  a  conr 
tract  to  support  were  held  asmgnable 
in  Bryne  p.  Dorey,  221  Mass.  399. 
See  also  Merchants'  Nat.  Bank  v. 
Crist,  140  la.  308,  118  N.  W.  394,  23 
L.  R.  A.  (N.  8.)  628,  132  Am.  St.  Rep. 
287;  Baseball  Flayers'  Fraternity  v. 
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Where  it  is  possible  courts  are  disposed  to  hold  that  a  val- 
uable contract  right  is  act  only  assignable,  but  is  not  confined 
in  its  scope  to  the  person  of  the  assignee.  A  contract  by  one 
who  has  sold  a  business  that  he  will  not  compete  with  the  pur- 
chaser if  strictly  construed  would  not  even  tiiough  assignable, 
forbid  competition  with  an  assignee  of  the  pimihaser,  but  it 
is  rather  construed  unless  a  contrary  intention  is  expressed,  as 
a  promise  not  to  compete  with  the  business  in  question,  whether 
conducted  by  the  promisee  or  by  one  who  succeeds  to  his 
ownership.  Accordingly  the  promisor  is  liable  to  an  assignee 
for  competing  with  him.'*  A  right  which  may  be  assigned  by 
the  original  obligee  may  be  again  assigned  by  the  assignee." 
One  of  several  joint  obligees  may  assign  his  interest  in  a  chose 
in  action  though  the  assignee  can  enforce  his  right  only  by  join- 
ii^  the  other  joint  obligees  either  in  a  bill  in  equity  or  under 
code  procedure; "  and  one  joint  obligee  may  assign  his  interest 
to  his  co-obligees,^  though  even  here  the  obligation  cannot  with- 
out statute  be  enforced  by  the  latter  at  law."°  An  assignment 
of  money  need  not  specify  the  amount  assigned,  if  it  indicates  a 
method  of  determining  it.  Thus,  the  assignor  may  assign  "such 
amounts  as  may  be  due  him ' '  from  a  specified  debtor.^ 


BoBton  4c.  Club,  166  N.  Y.  App.  D. 
484, 161'N.  Y.  8.  667. 

'*  Knowles  p.  Jonee,  1S2  Ala.  187,  62 
So.  614;  Califoniia  Steam  Navigation 
Co.  0.  Wright,  6  Cal.  268,  65  Am.  Dec. 
611;  Graca  c  Rodriguee  (Calif),  165 
Pac.  1012;  Johnston  v.  Blanchaid,  16 
Cal.  App.  321;  Hedge-Elliott  Co.  v. 
Lowe,  47  la.  137;  Swanwn  v.  Kirby, 
98  Ga.  586,  28  S.  E.  71;  Bauwena  r. 
Goethals,  187  lU.  App.  663;  Bennett  p. 
Cannichael  Produce  Co.  (Ind.  App.), 
116  N.  E.  793;  Up  River  Ice  Co.  t>. 
Denier,  114  Mich.  296,  72  N.  W.  1B7, 
68  Am.  St.  Rep.  480;  Haugen  v. 
Sundaeth,  106  Minn.  129,  118  N.  W. 
666;  Hiokey  v.  Brinkley,  88  Neb.  356, 
129  N.  W.  663;  Webster  e.  Buea,  61 
N.  H.  40,  60  Am.  Rep.  317;  Flecken- 
Btein  Bros.  Co.  v.  Fleckenstetn,  66 
N.  J.  Eq.  262,  63  Atl.  1043;  67  AU. 
1026;  Trowbridge  v.  Denning,  80  N. 


J.  L.  236,  77  Atl.  1068;  Franciaoo  tp. 
Smith,  143  N.  Y.  488,  38  N.  B.  980; 
Anders  v.  Gardner,  151  N.  C.  604,  66 
S.  E.  666;  Gotnpen  et.  Rochester,  66  Pa. 
194;  Public  Opinion  Ac  Co.  e.  Ran- 
som, 34  S.  Dak.  381,  148  N.  W.  838, 
Ann.  Cas.  1917  A.  1010.  Buteeeconlra 
Hillman  t>.  Shannahan,  4  Oreg.  163, 
18  Am.  Rep.  281. 

"  Dawes  v.  Boylston,  9  Mass.  337, 
346,  6  Am.  Dec.  72;  Bank  of  Spring 
City  V.  Rhea  County  (Tenn.  Ch.),  59 
8.  W.  442,  and  see  jtupra,  {  410  ad  fin. 

"Groves  ir.  Ruby,  24  Ind.  418; 
State  tr.  Styner,  154  Ind.  131,  135,  56 
N.  £.  08;  MoPike  v.  MoPherson,  41 
Mo.  621.  See  also  Ch^man  v.  Plum- 
mer,  36  Wis.  262. 

"8mith  0.  Gregory,  75  Mo.  121. 

™  Haworth  0.  Fisher,  3  Blackf .  249. 

"  People  V.  Westchester  County,  67 
N.  Y.  App.  D.  135, 67  N.  Y.  S.  981. 
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§  414.  Assignment  of  future  rights. 

In  many  of  the  cases  mvolving  assignments  of  money  not 
yet  due,  the  analogy  is  suggested  of  contracts  to  sell  chattel 
property  which  the  grantor  has  not  yet  acquired."  The 
anal<^y  between  chcKies  in  action  and  chattels  is,  however, 
not  so  perfect  as  seems  to  be  assiuned  by  the  decisions.  The 
legal  title  to  existing  chattels  can  be  presently  transferred,  but 
the  l^al  title  to  chattels  subsequently  to  be  acquired  cannot 
be  transferred  without  further  action  of  the  parties.  This  rule 
is  what  gives  the  court  of  equity  its  opportunity.  Apart  from 
statute,  however,  a  complete  legal  title  even  in  existing  choses 
in  action  cannot  be  transferred."  The  practical  effect  of 
assignment  of  such  property  is  produced  whether  the  parties 
so  state  or  not,  by  the  legal  authority  or  power  of  attorney 
which  the  owner  of  the  claim  gives  to  the  assignee  to  collect 
it  and  keep  the  proceeds,  and  what  may  be  called  an  equitable 
ownership  as  hereafter  defined.  The  same  kind  of  effect  can 
easily  be  given  if  desirable  to  an  assignment  of  a  future  claim. 
It  is  possible  to  assign  a  claim  the  performance  of  which  is  not 
yet  due,  and  apart  from  considerations  of  public  policy  there 
BeenDB  no  limit  to  this  principle.  An  ag^it  may  be  appointed 
to  collect  all  money  which  shall  be  due  in  the  future,  not  only 
imder  existing  contracts  but  under  future  contracts,  as  readily 
as  to  collect  what  is  due  at  the  present  time.  There  is  no  doubt 
that  agents  may  be  and  frequently  are  appointed  with  power 
to  deal  in  matters  of  interest  to  the  principal's  business  which 
have  not  yet  arisen.    There  seems  also  no  technical  difficulty 

'*Aa  to  such  contracts,  see  19  H&rr.  la.  572,  79  Am.  Dec.  fil3;  Sandwich 

L.  RCT.  667;  uid  see  the  following  Mfg.  Co.  v.  Robinaon,  83  lo.  667,  49 

cases   where   the   same   doctrine   was  N.  W,  1031;  Riddle  v.  Dow,  98  la,  7, 

applied  to  chosee  in  action.    Toilby  n.  06  N.  W.  1066,  33  L.  R.  A.  811;  Ed- 

OfGcial  Receiver,  13  A.  C.  523;  Buidon,  wards  t>.  Petemon,  80  Me.  367,  14  Atl. 

etc.,  Sugar  Ref'g  Co.  e.  Fenis  Sugar  936,  6  Am.  St.  Rep.  207;  Schubert  c. 

Mfg.  Co.,  78  Fed.  417,  b.  c.  suft  nom.  Hewberg,  65  Mo.  App.  578;  William- 

Burdon,  etc.,  Su^x  ReS'^.  Co.  u^ayne,  son  v.  New  Jersey  Southern,  etc.,  R., 

81  Fed.  663,  26  C.  C.  A.  552,  167  U.  S.  26  N.  J.  Eq.  39B;  Oxy  b.  East  Tenn. 

127,   17  S.  Ct.  754,  42  L.  Ed.  105;  R.  Co.,  6  Heisk.  421.     See  also  70 

Pullaa  V.  Cincinnati,  etc.,  R.  Co.,  5  L.  R.  A.  338,  n.    Taylor  v.  Barton- 

Biw.  (U.  S.  C,  C.)  237.     Be  Marine  ChUd  Co.,  228  Mass.  126,  117  N.  E. 

Construction  A  Drydock  Co.,  14  Am.  43. 
Bltcy.  Rep.  466;  Jessup  r.  Bridge,  11  "See awpro,  f  447. 
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in  a  covenant  on  the  part  of  the  principal  in  such  a  case  not  to 
revoke  the  power  given  to  the  agent  and  to  allow  the  latter  to 
keep  for  his  own  benefit  what  may  be  collected  under  the 
power.  The  only  question  is  how  far  courts  will  give  the 
protection  to  such  powers  and  covenants  which  has  been  given 
to  assignments  of  existing  choses  in  action.  It  is  obviously 
OM>osed  to  public  policy  to  pennit  a  man  by  means  of  any 
legal  machinery  to  deprive  hhnself  of  all  rights  which  he  may 
ever  have  in  the  future.  Some  limit  must  be  set.  Accordingly, 
though  an  assignment  of  a  debt  not  yet  due  and  which  may 
never  become  due  is  valid  if  it  appears  that  there  is  an  existing 
contract  or  employment  out  of  which  the  debt  may  arise,"'  it 
is  generally  held  that  an  assignment  of  a  right  expected  to 
arise  under  a  contract  not  yet  formed,  or  employment  not  yet 
existing,  is  invalid.^^  ThiB,  however,  is  an  arbitrary  limit  and 
1.  Hugbee,  10  Cal.  App.  663,      436,  24  Am.  Rep.  599;  WeinberK  v 


102  Poo.  056;  Union  Collectioti  Co. 
Oliver,  23  Cd.  App.  318, 137  Poc.  1082; 
Chicago,  etc.,  R.  Co.  c  Ptovolt,  42 
Colo.  103,  93  Pac.  1128,  16  L.  R.  A. 
(N.  S.)  587;  Hamip  v.  Landers,  etc., 
Co.,  45  Conn.  561;  Berlin  Iron  Bridge 
Co.  c  Conneoticut  River  Banking  Co., 
76  Conn.  477,  57  Atl.  275;  Walton  o. 
Horkan,  112  Ga.  814,  38  S.  £.  105,  61 
Am.  St,  Hep.  77;  Isoo  Co.  v.  Atlantio 
Ac.  R.  Co.,  17  Ga.  App.  469,  87  S.  E. 
754;  Mallin  f.  Wenham,  20ft  Ul.  252, 
70  N.  E.  564,  101  Am.  St.  Rep.  233, 
65  L.  R.  A.  602;  Monarch  Diacount 
Co.  V.  Chesapeake  &  Ohio  Ry.  Co., 
28S  111.  233,  120  N.  E.  743;  Metcalf  v. 
Kincaid,  87  la.  443,  64  N.  W.  867; 
Peterson  ».  Ball,  121  la.  544,  97  N.  W. 
79;  Manly  r.  Bitier,  91  Ky.  596,  16 
8.  W.  464,  34  Am.  St.  Rep.  242;  F&rrar 
V.  Smith,  64  Me.  74;  Emeraon  ii. 
European,  etc.,  Ry.  Co.,  67  Me.  387, 
24  Am.  Rep.  39;  Knevala  c.  Blauvelt, 
82  Me.  458,  19  AU.  818;  Shaffer  r. 
Union  Mining  Co.,  55  Md.  74;  Lan- 
nan  o.  Smith,  7  Gray,  150;  AUen  v. 
Chicago  Pneumatic  Tool  Co.,  205 
Maw.  569,  91  N.  E.  887;  Taylor  v. 
Barton-Child  Co.,  228  Maw.  136,  117 
N.  £.  43;  Kane  u.  Qougb,  36  Mich. 


Stratton,  163  Mich.  408,  128  N. 
926;  Schilling  v.  MuUen,  56  Minn.  122i 
66  N.  W.  686;  Quigley  v.  Welter,  95 
Mimi.  383,  104  N.  W.  236;  Leonard 
D.  Farrington,  124  Minn.  160,  144 
N.  W.  763;  BeU  v.  Mulholland,  90 
Mo.  App.  612;  Close  f.  Independent 
Gravel  Co.,  156  Mo.  App.  411,  I3S 
8.  W.  81;  Cornell  v.  Mutual  Lite  Ina. 
Co.,  179  Mo.  App.  420,  166  8.  W.  868; 
Garluid  v.  Hurhagton,  51  N.  H.  409; 
RunnellB  v.  Bosquet,  60  N.  H. 
Provencher  v.  Brooks,  64  N.  H.  479, 
13  Atl.  841;  Brindze  o.  AUantic  City 
Assoc.,  75  N.  J.  Eq.  405,  72  Atl.  435, 
77  N.  J.  Eq.  272, 79  Atl.  686;  Rodijkeit 
V.  Andrews,  74  Oh.  St.  104,  77  N.  E. 
747,  6  L.  R.  A.  (N.  S.)  664;  Tiemay 
o.  McGarity,  14  E.  I.  231;  Kewiedy  v. 
Tierney,  14  R.  I.  528;  Chase  n.  Duby, 
20  R.  I.  463,  40  Atl.  100;  Dolan  d. 
Hughes,  20  R.  I.  513,  40  Atl.  344,  40 
L.  R.  A.  735;  Carter  v.  Nichols,  SS 
Vt.  563,  5  Atl.  197;  Hawes  v.  Wm.  R. 
Trigg  Co.,  110  Va.  166,  65  S.  E.  638; 
State  Bank  d.  Hastmga,  16  Wis.  75; 
Porte  V.  Chicago  Ac.  R.  Co.,  162  Wis. 
448,  156  N.  W.  469. 

"  Shackletord  p.  Kiser  Co.,  131  Ala. 
224,  31  So.  77.    See  also  Clanton  Bank 
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the  rule  is  not  universally  followed.  There  are  decisions  up- 
holding an  assignment  of  all  future  book  debts  of  a  business," 
and  assignments  for  value  of  rights  under  contracts  not  yet 
made,  but  expected  to  be  made,  have  been  upheld  by  some 
courts  in  the  United  States."  In  any  event  it  would  seem 
that  every  court  would  admit  that  authority  given  to  an 
assignee  to  collect  a  claim  arising  under  a  future  contract  is 
valid  until  revoked  either  in  fact  or  by  operation  of  law,  as  by 
the  death  of  the  assignor.  The  effect  of  an  assignment  of  such 
claims  now  seems  in  most  jurisdictions  analogous  to  that  pro- 
duced by  an  assignment  of  a  present  claim  under  the  law 
existing  prior  to  the  protection  by  courts  of  equity  of  such 
assignments.  It  is  to  be  observed  that  the  limit  generally  set 
by  policy  to  the  effectiveness  of  an  assignment  of  a  chose  in 


e.  Bobioaon,  195  Ala.  194,  70  So.  270; 
Cox  0.  Hughes,  10  Cat.  App.  563,  102 
■  Pac.  flfi6;  Green  n.  Consolidated 
Wagon,  etc.,  Co.,  30  Ida.  359,  164  Pac. 
1016;  Strombe^  v.  Bill,  170  lU.  App. 
323;  RichAfda  n.  IntirOcean  NewB- 
p^>er  Co.,  161  SI.  App.  615;  ^tna 
TrustA  Bar.  Co.  v.  Nackenhorat  (Ind.), 
122  N.  E.  421;  FarnsvorUi  t>.  Jackson, 

32  Me.  419;  Lightbody  r.  Smith,  126 
Mass.  61;  Herbert  v.  Bronaon,  126 
Man.  476;  Eagan  v.  Luby,  133  Maaa. 
613;  Taylor  c.  Barton-Child  Co.,  22S 
Mass.  126,  117  N.  E.  43;  Raulina  v. 
Levi,  232  Maw.  42,  121  N.  E.  600; 
Neumann  u.  Mining  Co.,  57  Mich.  97, 

33  N.  W.  600;  Heller  p.  Lutz,  254  Mo. 
704,  164  S.  W.  123,  L.  R.  A.  1916  B. 
191;  BeU  k.  MulhoUand,  90  Mo.  App. 
612;  lluxnpBon  p.  Qimbet,  71  N.  Y. 
Miso.  126,  128  N.  Y.  S.  210;  Rodijkeit 
V.  Andrews,  74  Oh.  St.  104,  77  N.  E. 
747,  5  L.  R.  A.  (N.  8.)  564;  Lehigh 
Railroad  Co.  v.  Woodring,  116  Pa.  613, 
9  Atl.  68;  Porte  v.  Chicago  &o.  R.  Co., 
162  Wis.  446,  166  N.  W.  469.  An 
aasigiunent  after  the  contract  has  been 
made  or  the  employment  has  b^un 
made  by  an  attorney  in  fact  whose 
authority  was  gtrwt  him  prior  to  the 
euBtence  of  Uie  oontraot  or  employ- 
ment ia  equally  invalid.   Ellia  t>.  Saline 


County  Coal  Co.,  199  III.  App.  219. 
In  O'Niel  v.  William  B.  L.  Kerr  Co., 
124  Wis.  234, 102  N.  W,  573  (s.  o.  sab 
turn.  O'Niel  p.  Hehnke  ei  al..  70  L.  R.A. 
338),  it  was  held  that  an  assignment 
of  the  proceeds  of  milk  Utereaf  ter  to  be 
sold  to  a  person  to  whom  the  assignor 
regularly  sold  milk,  but  with  whom  he 
had  no  contract  was  ineFTectual.  Com- 
pare caaee  in  preceding  note  upholding 
asaignmenta  of  future  earnings  by  one 
having  an  existing  empbyment  but  no 
executory  contract. 

«•  Tailby  v.  Official  Receiver,  13  App. 
Cas.  623;  Preston  Nat.  Bank  v.  George 
T.  Smith  Co.,  84  Mich.  364,  47  N.  W. 
602.  See  also  BisseU  v.  HiU,  10  Mo. 
App.  693.  Since  the  Judiciary  Act  an 
assignment  of  a  future  chose  in  action 
still  is  operative  only  as  an  equitable 
assignment,  but  an  assignment  of 
existing  rights  is  given  the  name  at 
least  of  a  legal  assignment.  Hambleton 
V.  Brown,  [1917]  2  K.  B.  93.  See  fur- 
ther, infra,  i  440. 

"Edwards  p.  Peterson,  80  Me.  367, 
14  Atl.  936,  6  Am.  St.  Rep.  207;  Close 
V.  Independent  Gravel  Co.,  156  Mo. 
App.  411,  138  S.W.  81.  See  also  Ken- 
daU  V.  United  States,  7  WaU.  113,  19 
L.  Ed.  86;  Metcolf  d.  Kincaid,  87  la. 
443,  64  N.  W.  867. 
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action  not  yet  due  is  not  the  same  as  that  appUcable  to  chattel 
property.  Where  an  attempted  transfo*  of  chattel  property 
is  protected  by  equity,  the  only  requirement  is  that  the  prop- 
erty intended  shall  be  described  with  sufficient  exactness;  '*  but 
as  has  been  seen,  it  is  not  the  exactness  of  the  description  but 
the  present  existence  of  the  contract  or  employment  out  of 
which  a  chose  in  action  arises  that  is  generally  held  important. 

A  present  assignment  of  a  futm%  debt  must  be  distinguished 
from  a  contract  to  assign  in  the  future  or  to  pay  out  of  a  fund 
to  be  collected.  In  a  transaction  of  the  latter  sort  further 
action  by  the  assignor  is  contemplated.  The  precise  words 
used  by  the  parties  are  not  important,  except  as  aiding  an 
inquiry  whether  the  transaction  between  assignor  and  assignee 
was  understood  to  be  complete,  and  to  require  no  fiulher 
action  by  the  assignor. 

The  question  whether  an  attempted  assignment  in  any  form 
of  future  earnings  even  under  an  existing  employment  is  invali- 
dated by  the  bankruptcy  of  the  assignor  as  to  wages  earned  sub- 
sequent to  the  assignment  has  been  somewhat  disputed.  It  is 
generally  true  that  property  transferred  as  security  without 
fraud  or  illegal  preference  may  be  enforced  by  the  creditor  of  a 
bankrupt  even  though  the  personal  liabiUty  of  the  debtor  is  dis- 
chai^lied.''  On  the  other  hand,  a  debt  founded  upon  a  contract, 
express  or  implied,  is  provable  in  bankruptcy  and  not  en- 
forceable against  a  discharged  bankrupt  thereafter." 

As  has  been  seen  the  assignment  of  futm«  earnings  cannot 
be  regarded  as  an  immediate  transfer  of  any  property,  but  the 
assignee  has  an  authority  or  power  to  collect,  and  an  implied 
agreouent  on  the  assignor's  part  not  to  revoke  this  power. 
Furthermore,  unless  the  equity  of  the  situation  shall  induce 
the  court  to  change  its  ordinary  principles  the  assignor's  right 
to  wages  when  they  have  been  earned  will  be  regarded  as  vested 
in  the  assignee  so  far  as  a  right  in  the  chose  in  action  can  be 
transfCTred.  It  seems  impossible  to  find  anything  here  which 
can  be  called  a  provable  claim,  and  a  discharge  in  bankruptcy 

*•  See  19  Hut.  L.  Rev.  SS7.  (4).    "Debt"  by  tiie  statute,  Sec.  1, 
*■  Shaw  V.  Silloway,  145  Mass.  SOS,  b  defined  as  including  "any  debt,  de- 
SOS,  14  N.  E.  783.   See  also  U.S.  Bonk-  numd    or    claim    provable    in    bank- 
ruptcy Act,  Sec.  67  d.  ruptcy."     And  bbb  wt/ni,   {{  1980  et 
"  U.  S.  Bankruptcy  Act,  Sec.  03  a  leq. 
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is  only  applicable  to  provable  claims.  Even  the  implied  con- 
tract not  to  revoke  the  authority  of  the  assignee  does  not  seem 
such  a  contract  right  as  is  provable  in  bankruptcy.  Accord- 
ingly no  valid  technical  reason  can  be  found  for  denying  the 
right  of  the  assignee  to  earnings  after  bankruptcy.^  But  the 
hardship  of  the  case  has  induced  many  courts  to  hold  the 
assignment  invalid  as  to  such  earnings." 

Corporate  mortgages  frequently  assign  in  terms  future  earn- 
ings. Such  a  mortgage  involves  an  attempted  assignment 
of  future  choses  in  action  as  well  as  tangible  property,  and  is 
general^  held  not  good  against  creditors  imtil  the  mortgagee 
takes  possession."* 

It  has  been  said  by  the  Supreme  Court  of  the  United  States: 
"We  apprehend  that  the  doctrine  has  never  been  held,  that 
a  claim  of  no  fixed  amount,  nor  time,  or  mode  of  payment;  a 
claim  which  has  never  received  the  ass^it  of  the  person  against 
whom  it  is  asseri^,  and  which  remains  to  be  settled  by  nego- 
tiations or  suit  at  law,  can  be  so  assigned  as  to  ^ve  the  assignor 
an  equitable  right  to  prevent  the  origioal  parties  from  coqi- 
promlsing  or  adjusting  the  claim  on  any  terms  that  may  suit 
them.'"*  but  if  these  words  can  be  regarded  as  including  a 
contract  right,  the  accuracy  of  the  statement  is  open  to  ques- 
tion. There  seems  no  doubt  that  so  long  as  a  claim  is  suffi- 
ciently defined  by  an  assignment  so  that  it  can  be  identified, 

"  llie  Bflragoee  whs  protected  in  *"  Galveeton  Railroad  c  Cowdrey,  11 
Mallin  r.  Wenham,  209  HI.  262,  70  WaU.  459,  20  L.  Ed.  199;  Gilman  v. 
N.  E.  aS4,  ee  L.  R.  a.  e02,  lOl  Am.  lUinoia  &  M.  Tel.  Co.,  91  U.  S.  603, 
St  Rep.  233;  Monarch  Disoount  Co.  23  L.  Ed.  405;  American  Bridge  Co.  v. 
v.  Chesapeake  A  Ohio  Ry.  Co.,  285  Heidelbach,  94  U.  S.  798,  24  L.  Ed. 
m.  233,  120  N.  E.  743;  Citinens'  Loan  144;  Sage  b.  Memphis,  etc.,  R.  Co.,  125 
Anoc.  V.  Boston  &  Mune  Railroad,  196  U.  S.  361,  8  S.  Ct.  SS7,  31  L.  Ed.  694; 
Mass.  628,  S2  N.  E.  696,  14  L.  R.  A.  United  States  Trust  Co.  v.  Wabash 
(N.  S.)  1026,  124  Am.  St.  584,  13  Am.  Western  By.  Co.,  160  U.  S.  287,  307, 
Cafl.365.  See  also  RauhnsD.  Levi,  232  14  S.  Ct.  86,  37  L.  Ed.  1066;  Missis- 
Mas.  42,  121  N.  E.  SCO.  npiM  Valley,  etc.,  Ry.  Co.  v.  United 

»&  West,  128  Fed.  205;  Se  Home  SUtes  Ex.  Co.,  81  HI.  534;  Ellis  ■>. 

Diaoount   Company,    147    Fed.    638;  Boston,  ete.,   R.  Co.,   107  Man.   1; 

Be  Kama,    148  Fed.    143;    Re  Ua»-  DeGraS  v.  Thompson,  24  Minn.  462; 

beny,  183Fed.338;Levio.IiOevenhart,  New  York  Security  Co.  p.  Saratoga 

138  Ky.  133,  J27  8.  W.  748, 30  L.  R.  A.  Gas  Co.,  159  N.  Y.  137,  63  N.  E.  768, 

(N.  S.)  375,  137  Am.  St.  Rep.  377;  45L.  R.A.  132. 

Leiteh  v.  Northern  Pac.  Ry.  Co.,  95  •>  KendaU  v.  United  Statoi,  7  WalL 

Idinn.  35,  103  N.  W.  704.  113,  116,  19  L.  Ed.  86. 
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and  it  arises  out  of  an  existing  contract  the  assignment  is  none 
the  less  valid  because  the  amount  payable  is  subject  to  con- 
tingency or  dispute; "  and  if  the  assignment  is  valid  it  should 
be  protected  against  destruction  by  the  action  of  the  assignor 
and  the  debtor."  Limitations  have  sometimes  been  set  by 
statute  to  the  right  to  assign  future  salary  or  wages,*^  and 
these  statutes  have  been  held  a  valid  exercise  of  the  poUce 
power.'* 

§  41S.  A  contract  of  optical  is  assignable. 

Some  question  has  arisen  of  the  right  of  one  who  holds  an 
option  to  assign  his  rij^t  to  another.  An  option  if  given  for 
consideration  or  under  seal  is  a  contract;  **  and  the  right  of  the 
promisee  might  be  supposed  to  be  as  assignable  as  any  other 
contractual  right.  But  such  an  option  is  also  an  offer  to  enter 
into  a  further  relation;  namely,  that  of  seller  and  buyer.  And 
it  is  a  general  rule  that  an  offer  can  only  be  accepted  by  the 
person  to  whom  it  is  made."  It  seems  reasonable  where  a  con- 
tract right  of  value  is  concerned  (and  an  option  often  is  of 
value)  and' the  performance  of  the  offeree  can  be  as  effectively 
rendered  by  any  one  as  by  him,  that  the  rule  generally  appli- 
cable to  offers  ^ould  yield,  and  It  is  accordingly  generally  held 
that  an  irrevocable  option  (that  is  one  which  is  a  contract)  may 

H  In  7n  n  Wri«^t,  157  Fed.  Mi,  85  319,  80  8.  £.  696.    See  HaU  v.  Boston 

C.  C.  A.  206;  Greene  v.  Bartholomew,  daaa  Co.,  207  Mass.  328,  93  N.  E.  6W; 

34  Ind.  235,  and  Knevak  v.  BUuvdt,  82  Fay  d.  Banken'  Surety  Co.,  125  Minn. 

Me.  458,   19  Atl.  818,  an  insurance  211,  146  N.  W.  35S;  Berlin  Miila  Co. 

agent  assigned  his  right  to  renewal  e.  Poole,  62  N.  H.  439;  Garland  f. 

oommissions,  the  amount  of  which  was  Linskey,  19  R.  I.  713,  36  AU.  837,  and 

wholly    uncertMD.      Hw    asrignment  cases  in  the  following  note.     Also  5 

was    sustained.      So    othv    oontract  L.  R.  A.  (N.  S.)  564  and  note,  L.  R.  A. 

righU,  the  value  of  which  dqtended  1916  D.  367  n. 

upon    uneertun    future  events   have  **  Mutual  Loan  Co.  v.  Martell,  222 

been  sustained.    Bank  of  Yolo  v.  Bank  U.  S.  225,  32  8.  Ct.  74,  56  L.  Ed.  175; 

of  Woodland,  3  Cal.  App.  561,  86  Paa.  afFg.,  s.  c.  200  Mass.  482,  86  N.  E.  916; 

820;  Augur  v.  Couture,  68  Me.  427;  Fay  v.  Bankers'  Surety  Co.,  125  Minn. 

Johnson  v.  Donohue,  113  Tenn.  446,  211,  146  N.  W.  359;  Heller  v.  Luti,  254 

83  S.  W.  360;  and  see  other  oases  of  Mo.  704,  164  S.  W.  123,  L,  R.  A,  1915 

asB^ment  of  future  claims  cited  in  B.  191 ;  Thompson  ir.  Erie  R.  Co.,  207 

this  section.  N.  Y.  171,  100  N.  E.  791. 

"Seetn/ra,  {444.  "See  «upni,  {61. 

"  See  Bowen  v.  King,  14  Ga.  App.  "  See  supra,  {  80. 
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be  enforced  by  an  assignee.''  And  especially  this  has  been  held 
where  an  option  is  contained  in  a  lease."  A  few  cases,  how- 
ever, have  held  that  an  irrevocable  offer  partakes  of  the  same 
character  as  a  revocable  offer  in  permitting  acceptance  only 
by  the  offeree.'  Whether  one  holding  an  option  thereby  ac- 
quires an  interest  in  land  is  sometimes  discuswd  as  if  it  affected 
the  question,  but  it  may  well  be  admitted  that  no  interest  in 
land  is  given  by  an  option  and  yet  asserted  that  a  contract 
right  existe  which  may  be  as  valuf^le  as  an  interest  in  land  and 
which  should  partake  of  an  ordinary  incident  of  property, 
like  asaignabihty;  though  doubtless  by  the  e:q>re88  terms  of  the 
option  the  right  may  be  made  personal  to  the  one  to  whom  it  is 
given.* 


§  416.  Assignability  of  r^t  to  subscribe  to  stock. 

The  right  of  one  who  has  contracted  to  subscribe  to  the 
stock  of  a  corporation  to  assign  this  r^t  has  been  called  in 
question,'  on  the  ground  that  a  corporation  in  disposii^  of  its 


••Wilkiiu  B.  H&rdaway,  159  Ala. 
£65,  48  So.  678;  Chnbroui^  n.  Viiord 
Inv.  Co.,  156  Ky.  149,  160  8.  W.  725; 
Anse  La  Butte  OU  Co.  v.  Babb,  122 
La.  415,  47  So.  754;  Stnner  t>.  Stack, 
216  P&.  577,  66  Atl.  87;  Ringling  e. 
Smith  Rirer  DereloiKneiit  Co.,  4S 
Mont.  467,  138  Fac.  1098;  Big  Bend 
Land  Co.  v.  Hutching  71  Wash.  345, 
128  Pac.  652;  Kreutwr  s.  Lynch,  122 
Wis.  474,  100  N.  W.  887.  See  atoo 
Cameron  e.  Shumway,  14B  Mich.  634, 
113  M.  W.  287;  Wlnalow  v.  Dimdom, 
46  Mont.  71,  125  Pac.  136;  Winslow  v. 
Wm.  Richards  Co.,  3  N.  B.  Eq.  R^. 
481;  OUnd  V.  McNeill,  32  Can.  S.  C. 
23.  So  a  covenant  not  to  sell  prop- 
erty without  fint  offering  it  to  the  cot- 
entee  has  been  held  assignable  by  the 
latta.  H.  J.  Lewis  Oyster  Co.  v. 
West  (Conn.),  107  AU.  138. 

••Woodalt  o.  CUfton,  [1905]  2  Ch. 
2S7;  fYiary  Ac.  Breweries  v.  Single- 
ton, U899I  2  Ch.  261;  Hitchcock  p. 
I^  14  Cal.  440;  Robinsm  v.  Petry, 
21  Ga.  183,  68  Am.  Dee.  455;  Perry  v. 


Paeebal,  103  Qa.  134,  29  S.  E.  703; 
House  D.  Jackson,  24  Or.  89,  32  Pae. 
1027;  KeiT  v.  Day,  IS  Fa.  112,  53  Am. 
Dec.  526;  Najner  c  Darlington,  70 
Fa.  64;  Hagar  v.  Buck,  44  Vt.  2S5,  8 
Am.  Rep.  368;  Albert  Brick  &&  Co.  t. 
Ndson,  27  N.  B.  276. 

'  Wheeling  Creek  Co.  ■>.  EUer,  170 
Fed.  215;  Newton  v.  Newton,  11  R.  I. 
390,  23  Am.  Rep.  476;  Reaae  n.  Kittle, 
£6  W.  Va.  280,  40  S.  £.  150;  Vanderlip 
e.  Peterson,  16  Manitoba  L.  R.  341. 
See  also  Myers  v.  Stone,  128  la.  10, 
102  M.  W.  507,  111  Am.  St  Rep.  180 
(where  the  promise  was  to  the  origina] 
3  "no  other  person") 
1  Blank  v.  Independent 
Ice  Co.,  162  la.  241, 133  N.  W.  344,  43 
L.R.A.  (N.8.)  115. 

'  Myere  D.  Stone,  128  Iowa,  10,  102 
N.  W.  507,  111  Am.  St.  Rep.  180; 
Andrew  f.  Meyerdirck,  87  Md.  611, 
40  Atl.  173;  Fulton  v.  MesKngec,  61 
W.  Va.  477,  56  8.  E.  830.  See  also 
cajes  cited  supra,  i  411,  ad  fin. 

'Holyoke  v.    Millmann,    161    Wis. 
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stock  has  an  interest  in  the  persons  who  become  stockholders. 
But  unless  by  the  tenns  of  the  charts  the  corporation  has 
power  to  refuse  to  register  as  a  stockholder  any  one  who  may 
purchase  stock  after  it  has  been  once  issued,  there  seems  no 
reason  for  denying  the  right  to  assign  a  contract  to  issue  stock 
in  the  firet  place,  and  it  is  generally  permitted.* 

§  417.  Other  assignments  of  rights  which  are  opposed  to 
public  policy. 

Certain  assignments  may  be  specifically  forbidden  by  statute 
Thus  claims  agair^  the  United  States  cannot  be  assigned  until 
they  have  been  allowed  and  a  warrant  issued  for  them.'  Aasiga- 
ments  by  Indians  of  royalties  due  under  oil  leases  of  their  lands 
are  invalid  unless  approved  by  the  Secretary  of  the  Interior.* 
TOthout  the  prohibition  of  a  statute,  the  salary  or  pay  of  a  pub- 
lic o£Scer  not  yet  due,  cannot  be  assigned.  This  principle  has 
been  applied  to  assignments  by  l^al  officers,  as  prosecuting 
attorneys,^  a  master  to  whom  a  case  had  been  referred,*  a  clerk 

551,  139  N.  W.  392,  Bee  also  Coleman  Beans  to  be  to  protect  the  usignee  as 
f.  Spencer,  E  Blackf.  197.  far  as  possible.    Price  o.  Forrest,  173 

•  McGue  IT.  Rommel,  148  Cal.  639, 83  U.  S.  410,  19  S.  Ct.  434,  43  L.  Ed.  749; 
Dulaoey  t>.  Scudder,  94  Fed.  6,  30 
C.  C.  A.  52;  Yorit  a.  Conde,  147  N.  Y. 
486,  42  N.  E.  193.  And  assignments 
by  operation  of  law,  as  to  executors 
or  trustees  in  bankruptcy,  an  not 
included  in  the  prohibition  <rf  the 
statute.  Goodman  v.  Niblack,  102 
U.  S.  656,  26  L.  Ed.  229;  NaUonal 
Bank  of  Commerce  t>.  Downie,  218 
U.  S.  345,  31  S.  Ct.  89,  64  L.  Ed. 
1065. 

•  United  States  v.  Noble,  237  U.  S. 
74,  35  S.  Ct.  632,  69  L.  Ed.  844;  Day 
V.  Charlton  (Okl.),  160  Fae.  606. 

'Holt  v.  Thurman,  111  Ky.  84,  63 
S.  W.  2S0,  98  Am.  St.  Rep.  399;  An- 
derson 0.  Branstram,  173  Mich.  1G7, 
139  N.  W.  40,  43  L.  R.  A.  (N.  S.)  422; 
Cooley  Credit  Co.  t.  Towssend,  132 
Mo.  App.  300,  HI  S.  W.  894;  H'nt 
Nat.  Bank  v.  State,  68  Neb.  482,  m 
N.  W.  633;  State  e.  Barnes,  10  S.  Dtak. 
306,  73  N.  W.  80.  J 

■Shannon  v.  Brunor,  36  Fed.   *147. 


I^.  100;  Baltimore,  etc.,  R.  Co.  t>. 
SeweU,  36  Md.  238,  6  Am.  Rep.  402; 
Brigham  v.  Mead,  10  AUen,  245; 
Valentine  v.  Berrien  Springs  Water- 
Power  Co.,  128  Mich.  280,  87  N.  W. 
370;  Manchester  Street  Ry.  t>.  Wil- 
liams, 71  N.  H.  312,  52  AU.  461;  Rio 
Grande  Cattle  Co.  v.  Bums,  82  Tex. 
60,  56,  17  S.  W.  1043;  Upecomb's 
Adm.  V.  Condon,  56  W.  Va.  416,  49 
S.  E.  392,  67  L.  R.  A.  670,  107  Am.  St. 
Rep.  938.  See  also  Hmrfjngii  Lumber 
Co.  ir.  Evans,  188  Mass.  687,  76  N.  E. 
57. 

'  See  National  Bank  of  Commerce  r. 
Downie,  218  U.  8.  346,  31  8.  Ct.  89,  54 
L.  Ed.  1065;  St.  I^ui  etc.,  R.  Co.  v. 
United  States,  112  U.  S.  733,  6  S.  Ct. 
366, 28  L.R.  A.  861.  The  object  of  this 
statute  is,  however,  to  protect  the 
government,  not  the  assignor,  and  if 
it  chooeee  to  reo^tniie  a  forbidden  aa- 
signment,  the  amignor  cannot  com- 
plaJD,  and  the  dispodtion  of  the  courts 
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of  court,*  a  flheriff,"  a  police  officer,"  a  fireman,"  and  to  polit- 
ical officers  like  a  county  treasurer."  It  is  equally  applicable  to 
minor  public  officials,  like  clerks  and  copyists,"  to  assessors," 
to  a  retired  anny  officer,"  and  generally  to  all  public  em- 
ployees." A  few  early  cases  to  the  contrary  "  woi;ld  probably 
not  be  followed. 

In  Minnesota  even  accrued  salary  of  such  an  official  can 
probably  not  be  assigned.  It  has  at  least  been  held  that  it 
cannot  be  seized  by  creditors."  But  generally  BuHer's  state- 
ment would  probably  be  accepted  "If  the  question  had  been 
whether  or  not  the  pay  which  was  actually  due  might  be  as- 
signed, I  should  have  thought  it  like  any  other  debt  assign- 
able." ^  It  has  been  said  that  there  is  no  legal  objection  to  an 
assignment  of  unearned  salary  or  fees  of  a  public  officer  beccmi- 
ing  effective  as  soon  as  the  salary  or  fees  have  been  earned  and 


•Field  p.  Chii^,  79  ^.  360,  42 
Am.  B«p.  21S. 

"  Bowery  Nat.  Bank  c.  ^^llaon,  122 
N.  Y.  478,  26  N.  E.  856, 9  L.  R.  A.  706, 
19  Am.  St.  Rep.  507. 

"  Chicago  V.  People,  98  HI.  App.  617. 

"Schmitt  V.  Dooling,  145  Ky.  240, 

140  8.  W.  197,  36  L.  R.  A.  (N.  S.)  881. 
'■Roeach  v.  W.  B.  Worthen  Co., 

95  Ark.  482, 130  8.  W.  651,  31  L.  R.  A. 
(N.  8.)  374. 

"Banga  v.  Dunn,  00  Cat.  72,  4 
Pac.  903;  Blin  v.  Lawrence,  58  N.  Y. 
442,  17  Am.  Rep.  273. 

'•Stewart  o.  Sample,  168  Ala.  270, 
63  So.  182;  Ex  parte  Stewart,  185 
Ala.  216,  64  So.  36;  Stevenson  o. 
Kyle,  42  W.  Va.  229,  24  8.  E.  880,  67 
Am.  St.  Rep.  854  [Cp.  American 
Nat.  Bank  v.  Petry  (Tex.  Civ.  App.), 

141  8.  W.  1040]. 

•*  Lidderdale  t>.  Montrose,  4  T.  R. 
248;  Schwenk  v.  WyokofF,  46  N.  J. 
Eq.  600,  20,  AU.  259,  9  L.  R.  A.  221, 
19  Am.  St.  Rep.  438. 

I'Arintokle  f.  Cowtan,  3  B.  ft  P. 
321,  328;  WellB  v.  Foster,  8  M.  ft  W. 
149;  King  c.  Hawkins,  2  Aiiz.  358,  16 
I^.  434;  Sdunitt  t>.  Dooting,  146  Ky. 
240, 140  8.  W.  197.  30  L.  R.  A.  (N.  8.) 


881;  Dickinson  n.  Johnson,  110  Ky. 
230,  61  S.  W.  287,  54  L.  R.  A.  566,  96 
Am.  St.  Rep.  434;  Granger  i>.  French, 
162  Mich.  356,  110  N.  W.  181,  125 
Am.  St.  Rep.  416;  Dunkley  v.  Mar- 
quette, 157  Mich.  359,  122  N.  W.  126; 
State  IT.  Williamson,  118  Mo.  140, 
23  8.  W.  1054,  21  L.  R.  A.  827, 19  Am. 
St.  Rep.  358;  Bliss  v.  Lawrence,  58 
N.  Y.  442,  17  Am.  Rep.  273;  Walker 
P.  New  York,  72  N.  Y.  Misc.  97,  120 
N.  Y.  8.  1059;  Tribune  Reports 
Prinling  Co.  v.  Cadwell  Transit  Co. 
(Utah)  169  Pao.  170. 

"Brackett  p.  Blake  ft  Trustee,  7 
Mete.  335;  State  Bank  u.  Hastioge, 
16  Wis.  75.  See  also  National  Bank  v. 
Fink,  86  Tex.  303,  24  8.  W.  256,  40 
Am.  St.  Rep.  833. 

t*Roeller  v.  Ames,  33  Minn.  132, 
22  N.  W.  177;  Sandwich  Mfg.  Co.  v. 
Krake,  66  Minn.  110,  68  N,  W.  600, 
01  Am.  St.  Rep.  395. 

"Flarty  v.  Odium,  3  T.  R.  681; 
Br  pnrle  Stewart,  186  Ala.  216,  64  So. 
36;  Roesch  t>.  W.  B.  Worthen  Co., 
95  Ark.  482, 130  8.  W.  551,  31 L.  R.  A. 
(N.  S.)  374;  Birkbeck  v.  Stafford,  14 
Abb.  Pr.  286;  Thompson  d.  Cullen, 
(Tex.  Civ.  App.),  36  8.  W.  412. 
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are  payable; "  but  this  seems  inadmis^le.**  If,  however,  the 
assignee  has  actually  collected  and  reduced  to  poBseesion  the 
proceeds  of  the  claim,  he  cannot  be  deprived  of  them.**°  Ae  has 
been  seen  '*  an  agreement  that  the  owner  of  a  claim  will  make 
a  certain  di^>osition  of  its  proceeds,  when  collected  by  him,  is 
not  an  assignment,  and  public  policy  does  not  invalidate  such 
an  agreement  in  regard  to  official  pay.**  A  claim  for  alimony 
cannot  be  assigned  voluntarily  or  subjected  to  involuntary 
alienation  for  the  payment  of  debts.*'  Nor  is  the  right  to  it 
lost  by  the  discharge  in  bankruptcy  of  a  hiisband  bound  for 
its  payment."  In  many  States  as  previously  observed  limi- 
tations  are    imposed  by  statute   on  the    right   to  assiga 


Whether  a  ri^t  is  asugnable  voluntarily  involves  in  the 
main  the  same  question  as  whether  it  will  pass  under  an  asogn- 
ment  in  bankruptcy.  A  pension  solely  for  past  services  will 
pass  to  an  assignee  or  trustee  in  bankruptcy,  but  not  a  pen- 
sion in  consideration  of  eontiniung  future  services."  The  mat- 
ter of  government  pensions  is  now  largely  r^ulated  by  stat- 


"Roeach  v.  W.  B.  Worthen  Co., 

95  Ark.  482, 130  S.  W.  551,  31  L.  B.  A. 
(N,  8.)  374,  citing,  Bliaa  ep.  Lawrence, 
68  N.  Y.  442, 17  Am.  Rep.  273;  Steph- 
eoaou  V.  Wakien,  24  la.  S4,  which, 
however,  do  Dot  support  the  piopoai- 

"Inre  WiDtes,  8  CaJ.  App.  658,  97 
Pac.  677;  and  see  cbbm  cited  supra, 
n,7-16. 

•"HoMch  0.  W.  B.  Worthen  Co., 

96  Ark.  482,  130  S.  W.  651,  31  L.  R.  A. 
(N.  S.)  374;  Johnson  v.  Pace,  78  Dl. 
143;  Stephenson  v.  Walden,  24  la. 
84;  Oberdorfer  v.  Louisville  School 
Boaid,  120  Ky.  112,  85  8.  W.  696; 
Carnegie  Tnut  Co.  ».  Battery  PUce 
Realty  Co.,  67  N.  Y.  Miso.  452,  122 
N.  Y.  8. 697. 

»  Supra,  S  414. 

><  McGregor  v.  McGregor,  130  Mich. 
605,  90  N.  W.  284,  97  Am.  St.  Rep. 
492;  Thureton  v.  Fairmao,  9  Hun, 
684. 

u  Paquine  v.  Snaiy,  [1909)  1  K.  B. 


688;  Romaine  v.  Chauncey,  129  N.  Y. 
566,  29  N.  E.  826,  14  L.  R.  A.  712, 
26  Am.  St.  Rep.  644. 

"Audubon  V.  Shufeldt,  181  U.  8. 
675,  21  8.  Ct.  735,  46  L.  Ed.  1009. 

"  See  ntpra,  {  414  ad  fin.  In  New 
Yoric  assignment  of  a  contract  for 
the  perfonnance  of  labor  or  furnishing 
materials  for  the  improvement  of  real 
estate  is  invalid  unices  the  assignment 
is  filed.  Williams  Engineering,  etc., 
Co.  V.  New  York,  175  N.  Y.  App.  D. 
571,  162  N.  Y.  8,  381. 

"Spooner  p.  Payne,  1  De  G.  M.  4 
G.  383;  Wells  v.  Footer,  8  M.  A  W. 
149;  Ex  parte  Huggins,  21  Ch.  D.  85. 
See  also  Oliver  v.  Emaonne,  Oyer  lb; 
York  e.  Twine,  Cro.  Jac.  78;  Heald  o. 
Hay,  3  Oiff.  467;  Carew  c.  Cooper, 
4  Giff.  619;  EUia  v.  Earl  Orey,  6  Shn. 
214;  Tunstall  v.  Boothby,  10  Sim. 
642;  Knight  v.  Bulkeley,  5  Jur.  (N.  8.) 
817;  Ex  parU  Webber,  18  Q.  B.  D. 
Ill;  McCarthy  o.  Goold,  1  Ball  & 
Baatty  (Ir.  Ch.},  387. 
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ute.**   In  the  United  States  the  pensions  of  soldiers  and  sailors 
cannot  be  assigned.*' 

§  418.  Assignable  bilateral  contracts. 

If  the  duties  to  be  performed  by  a  party  to  an  exeeatary 
bilateral  contract  are  not  of  such  a  personal  character  that  their 
p^ormance  cannot  be  delegated,  and  if  his  rights  are  assign- 
able in  their  nature "  he  may  asEogn  the  contract,  so  far 
as  bilateral  contracts  are  ever  assignable;  and  when  a  bilateral 
contract  still  executory  on  both  sides  is  qjoken  of  as  assignable 
it  can  mean  no  more  than  that  performance  of  the  duties  can 
be  del^ated  and  that  the  rights  can  be  assigned.**  Difficulty 
more  frequently  arises  in  r^;ard  to  the  possibility  of  delegat- 
ing the  performance  of  duties  Uian  in  regard  to  the  assign- 
ability of  the  rights  under  a  contract.  The  duty  of  one  who 
contracts  to  do  certfun  building  or  engineering  work,  unless  it 
requires  peculiar  skill,  may  be  delegated,  and  therefore  one 
who  contracts  to  do  such  work  may  assign  his  contract,  with 
the  effect  just  defined."  It  has  sometimes  been  suggested 
that  a  contract  for  public  work  stands  on  a  different  footing 
from  contracts  for  private  work,  presumably  by  analogy  to 
cases  where  the  salaiy  of  public  officials  has  been  held  non- 
assignable; **  but  this  distinction  seems  untenable  on  principle 
and  opposed  to  authority.*^    An  asdgmnent  of  the  right  to 

■  The  English  Act  of  18S3,  !  S3  (2),  OQ  Co.  v.  QerelaDd  Vitrified  Brick 

pioTidce  that  the  court  may  "make  Co.,  27  Old.  180,  111  Poc.  326;  Galey 

such  order  as  it  thinka  just,   for  the  C.  Mellon,  172  Pa.  443,  33  AU.  660; 

pc^ment    of  .  .  .  half-pay    or    pan-  Columbia  Water  Power  Co.  e.  Co- 

aion,  or  ot  any  part  thereof,  to  the  lumbia,  S  S.  C.  22fi. 

trustee."  "  This    b   suggested   in    Delaware 

"V.  S.  Cgmp.  Stat.,  (9077.  County  v.  Diebold  Safe  A  Lock  Co., 

>>  See  supra,  j  413.  133  U.  S.  473, 10  S.  Ct.  396,  33  L.  Ed. 

"S«e  supra,  $412.  674;  Appeals  of  the  City  of  Phila- 

*>  Andeison  v.  De  UrioBte,  96  Cal.  delphia,  86  Pa.  170.    Aa  to  ooutraeta 

4M,  31  Pao.  266;  Pike  t>.  Waltham,  with  the  United   SUt^   see  aupro, 

168  Mass.  581,  47  N.  E.  437;  St.  Louu  {  417. 

e.  Clemens,   42   Mo.    69;    Devlin  v.  "  Anderson  v.  De  Urioste,  96  Cal. 

Mayor,  63  N.  Y.  8,  17;  New  En^and  404,  31  Pac.  266;  Carlyle  ir.  Carlyle 

lion  Co.  B.  Gilbert  Eler.  R.  Co.,  91  N.  Water  Co.,  140  IIL  446,  39  N.  E.  666; 

Y.  153;  Janvey  k.  Loketi,  122  N.  Y.  Pike  c.  Waltham,  168  Mbm.  681,  47 

App.  D.  411,  106  N.  Y.  8.  690;  Emat  N.  E.  437;  St.  Louis  v.  Clemens,  42 

r.  Kunkle,  S  Oh.  St.  620;  Minnetooka  Mo.  69;  Ernst  o.  Kunkle,  6  Oh.  St. 
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have  construction  work  performed  may  also  be  made  by  the 
employer.*'  A  contract  for  the  production  and  sale  of  goods 
may  similarly  be  assigned  by  the  seller  if  the  work  of  produc- 
tion  did  not  demand  peculiar  personal  skill."  Other  illustra- 
tions of  assignable  bilateral  contracts  maybe  found  in  the  note.** 
Even  if  a  promise  in  a  bilateral  contract  provides  for  perform- 
ance involving  such  personal  confidence  or  skill  as  to  make 
them  incapable  of  del^;ation,  the  rights  under  the  contract 
may  be  assigned  by  the  promisor,  if  he  himself  performs  those 
duties  which  cannot  be  delegated.** 


§  419.  Personal  responsibfli^  in  bilateral  contracts  as  pre- 
venting assignment. 

Not  infrequently  it  is  given  as  a  reason  for  holding  a  bi- 
lateral contract  non-assignable  that  the  personal  HabiUty  of  the 
assignor  to  perform  on  his  part,  imdertaken  by  him  in  the  orig- 
inal contract  in  exchange  for  the  right  given  him  therein  and 
now  assigned,  was  a  vital  element  in  the  contract.^    The 


Dorr  V.  Mord,  111  la.  278,  82  N.  W- 
789;  Northweetero  Coopenige,  etc, 
Co.  ■>.  Byei^  133  Mioh.  534,  OS  N.  W. 
S2/i;  Miieoiiri,  K.  A  T.  R.  Co.  v.  Carter. 
95  Tex.  461,  68  S.  W.  159;  Poling  v. 
Condon-Lane,  etc.,  Co.,  65  W.  Vb.  529, 
47  8.  E.  279. 

"Sloan  o.  Williams,  138  lU.  43,  27 
N.  E.  631,  12  L.  R.  A.  496;  Amerioan 
Lithograpliio  Co.  e.  Zi^er,  216  Mass. 
287,  103  N.  E.  909;  Houssels  o.  Jacobs, 
178  Mo.  579,  77  S.  W.  867;  Hariow  v. 
Oregonian  Pub.  Co.,  53  Or.  272,  100 
Pac.  7. 

*■  Robson  V.  Dnunmond,  2  B.  A  Ad. 
303;  Arkansas  Valley  Smelting  Co.  v. 
Belden  Minit^  Co.,  127  U.  S.  379,  8 
S.  Ct.  1308,  32  L.  Ed.  246;  Sinis  v, 
Coidele  Ice  Co.,  119  Ga.  697,  46  S.  E. 
841;  Macon  Auto  Co.  d.  Heaid,  142 
Ga.  264, 82  S.  E.  658;  Nelson  v.  Reidd- 
bacb  (Ind.  App.),  lis  N.  E.  804; 
StockatiU  0.  Byn],  132  La.  404,  61  So. 
446;  Lansden  0.  McCarthy,  46  Mo. 
106;  D.  C.  Hardy  Implement  Co.  t. 
Iron  Works,  129  Mo.  222,  31  S.  W. 


620;  Columbia  Water  Power  Co.  v. 
Columbia,  5  S.  Car.  226. 

••  In  Amerioan  Bondii^  Co.  v.  Bal- 
timore, etc.,  R.  Co.,  124  Fed.  866,  60 
C.  C  A.  52,  it  was  held  that  a  contract 
for  construction  work  by  the  receivers 
of  a  railroad  company  might  be  en- 
forced by  a  new  rajlmad  company  to 
which  the  receivers  had  assigned  their 
rights  when   the   old   company   was 


"  LaRue  v.  Groeiinger,  84  Cal.  281, 
24  Pac.  42,  18  Am.  St.  Hep.  179.  (A 
contract  to  buy  and  sell  all  grapes 
to  be  grown  on  certain  vines  for 
ten  years,  saaignable  by  tiie  seller); 
Strong  V.  Moore,  75  Kans.  437,  89 
Pac.  896.  (A  contract  to  buy  and  sell 
600  young  peach  trees  assignable  by 
the  nursery  company,  the  seller.)  In 
these  cases,  it  seems  that  if  the  cir- 
cumatancea  had  shown  special  reliance 
on  the  seller's  skill,  the  asagnnients 
could  not  have  been  upheld. 

"  American  Smelting,  etc.,  Co.  e>. 
Bunker  Hill,  etc.,  Co.,  248  Fed.  172; 
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ai^ument  is  made  that  if  the  performances  in  a  bilateral 
contract  are  intended  to  be  concurrent,  or  if  the  performance 
by  the  asagnor  is  to  precede  the  performance  of  the  other 
party  to  the  contract,  no  injustice  is  done  by  upholding  the 
assignment;  but  if  performance  on  the  part  of  the  assignor,  by 
the  terms  of  the  original  contract  is  to  follow  the  performance 
on  the  other  side  the  assignment  cannot  be  permitted  since 
the  credit  ^ven  to  the  assignor  was  personal  to  himself,  and 
justice  requires  that  the  other  party  to  the  contract  should 
not  be  compelled  to  perform  and  trust  to  the  credit  of  the 
assignee.*'  This  argument  assumes  that  an  assignment  of  a 
bilateral  contract  involves  a  true  assignment  of  duties;  that  is, 
the  substitution  of  a  new  duty  on  the  part  of  the  assignee,  in- 
stead of  the  ori^nal  duty  assumed  by  the  assignor  to  liie  other 
party  to  the  contract.  It  cannot  be  admitted  that  this  is  the 
true  meaning  of  assignment.  Novation  is  the  word  appro- 
priate to  such  a  changed  relation,  and  as  appears  from  the 
next  section  an  attempt  by  one  party  to  force  a  novation  on 
the  other  party  to  a  contract  will  excuse  the  latter,  but  xmless 
the  assignor  repudiates  a  continuance  of  his  liabiUty  on  the 
contract  after  the  assignment,  it  does  not  seem  a  valid  objection 
that  the  performance  of  the  assignor  is  not  due  until  after  the 
performance  of  the  other  party  to  the  contract.*^    If  it  were  in- 


599;  Standard  Sewing  Mach.  Co.  v. 
Smith,  51  Mont.  245, 152  Fac.  38;  Rice 
V.  Gibbe,  «  Neb.  264,  68  N.  W,  724; 
Rosenthal  Paper  Co.  c  Natbnal,  etc., 
Paper  Co.,  175  N.  Y.  App.  D.  606,  162 
N.  Y.  S.  814;  Merger  v.  Ward,  87 
Tex.  622,  30  S.  W.  853.  See  also 
Snow  V.  Nelson,  113  Fed.  353,  and 
Swarts  V.  NarrBgansett  Electric  Light- 
ing Co.,  26  R.  I.  388,  438,  69  Atl.  77, 
111. 

"  If  the  aaaiguee  wures  the  period 
of  credit,  provided  for  by  the  contract 
and  tenders  performance  concurrently, 
the  objection  cannot  be  made.  In  re 
Niagara  Radiator  Co.,  164  Fed.  162. 

*■  Therefore  in  British  Waggon  Co. 
V.  Lea,  5  Q.  B.  D.  149,  the  court  held 
the  contract  asugnable;  saying,— - 
that  as  long  as  the  aaaignor  continued 


to  exist,  and  through  the  assignee  to 
fulfil  its  obligations  under  the  contract, 
the  other  party  to  the  original  con- 
tract hod  no  defence.  See  also  oaaes 
cited  lupra,  {  412. 

Assignments  of  rights,  for  which 
payment  was  to  be  made  on  credit  were 
also  upheld  in  Tolhuist  n.  Portland 
Cement  Mtrs.,  [19031  A.  C.  414;  Hof- 
man  v.  Chieago  League  Ball  Club, 
195  ni.  App.  249;  Voigt  d.  Murphy 
Heating  Co.,  164  Mich.  539, 120  N.  W. 
701;  Liberty  Wall  Paper  Co.  v.  Stoner 
WaU  Paper  Mfg.  Co.,  69  N.  Y.  App. 
Div.  353,  69  N.  Y.  355,  afld.  170  N.  Y. 
582,  63  N.  E.  1119;  Minnetonka  Oil 
Co.  V.  Cleveland  Vitrified  Brick  Co., 
27  OU.  180,  HI  Pac.  326;  thou^ 
objection  to  the  assignments  on  this 
ground  dow  not  seem  to  have  been 
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deed  true  that  the  asaignor  was  dischat^  of  his  duties,  and  the 
assignee  aul^tituted  in  his  place,  few  bilateral  contracts  even 
though  performances  were  by  their  tenna  to  be  concurrent 
would  be  assignable.  It  is  sometimes  assumed  that  in  such  a 
case  the  non'-assigning  party  runs  no  risk  because  he  does  not 
have  to  perform  until  performance  on  the  other  side  is  tendered 
to  him,  and  he  is  not  injured  if  such  performance  is  tendered  by 
an  assignee.  But  the  non-assigning  party  is  entitled  from  the 
moment  when  the  contract  is  entered  into  to  the  personal 
responsibiUty  of  the  assignor  in  such  a  case  as  well  as  in  cases 
where  the  assignor's  performance  was  by  the  terms  of  thte  con- 
tract to  be  postponed  imtil  after  his  own  performance.  To 
wait  until  the  time  for  performance  may  involve  serious  det- 
riment if  there  is  no  responsible  person  answerable  if  counter 
performance  is  not  l^en  made  in  exchange  for  the  performance 
tendered.  Moreover,  the  concurrent  performance  when  ac- 
cepted does  not  necessarily  discharge  the  liability  of  the  as- 
signor.** Acceptance  of  such  performance  is  an  election  to 
continue  performance,  in  spite  of  any  justification  for  refusii^ 
to  do  so,  but  it  is  not  a  dischai^  of  contractual  liability  for  a 
defect  in  the  performance,  especially  if  the  defect  is  latent. 
Accordingly  unless  the  assignor  still  remained  liable  for  ai^ 
defects  even  in  conciurent  performances,  the  assignment  could 
not  be  permitted. 

A  further  argument  may  be  made  in  support  of  the  noit- 
assignabitity  of  a  right  to  the  transfer  of  property  where  the 
assignor's  duty  to  pay,  by  the  terms  of  the  original  contract, 
was  to  be  postponed  till  a  date  later  than  that  at  which  per- 
fonnance  of  the  assigned  right  was  due;  namely,  that  the  as- 
signor even  .though  remainii^  liable  is  less  entitled  to  credit  if 
performance  by  the  other  party  to  the  contract  must  be  ren- 
dered to  the  assignee,  than  he  would  have  been  if  the  perform- 
ance were  rendered  directly  to  himself,  as  was  originally  contem- 
plated. To  this  it  may  be  answered  that  if  the  assignor  had 
received  performance  imder  the  original  contract,  he  might 
have  made  an  immediate  transfer  of  what  he  received,  and  there 
seems  no  difference  in  substance  in  allowing  him  to  e 

taken.     See  also  esses  cited  supra,  **  See  tr^/ra,  { 700. 

£412. 
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perfoimance  immediately  after  he  receives  it  and  allowing  him 
to  assign  the  ti^t  to  the  performance  immediately  before  ite 
transfer  is  due.  In  either  case  the  assignor  if  insolvent  will 
be  subject  to  the  rules  forbidding  fraudulent  conveyances. 
Moreover,  the  obligation  of  the  assignee  to  the  assignor  to  hold 
the  latter  harmless  is  an  asset  of  the  assignor  which  can  be 
made  available  in  equity  in  favor  of  the  other  party  to  the  orig- 
inal contract.**  Personal  responsibiUty  may  indeed  in  some 
cases  prevent  a  bilateral  contract  from  being  assign^le  even 
in  the  limited  sense  in  which  l^t  word  is  property  used — ^that 
is,  it  may  prevent  either  the  duty  under  the  contract  from  being 
del^ated,  or  the  right  under  it  from  being  assigned,  but  this 
will  only  be  where  either  the  right  is  so  personal  that  it  can- 
not be  transferred,*'  or  the  duty  so  personal  that  performance 
of  it  cannot  be  delegated  to  an  agent,  even  though  the  original 
obligor  still  remains  liable.** 

§  420.  What  is  called  an  assignment  may  be  an  offer  of 
novation. 

The  apparent  nusunderstandii^  of  some  courts  as  to  the 
meaning  of  assignment  in  a  bilateral  contract,  to  which  atten- 
tion is  called  in  the  preceding  section,  is  in  many  cases  probably 
merely  a  reflection  of  a  similiar  misunderstanding  of  the  parties 
themselves.  Doubtless  parties  to  bilateral  contracts  frequently 
attempt  to  effect  the  substitution  of  the  habihty  of  a  new  party 
for  that  of  one  of  the  original  parties,  and  frequently  call  such 
an  attempted  transaction  an  assi^oment.  By  whatev^  name 
the  parties  may  call  the  transaction,  if  it  is  made  clear  that 
the  so-called  assignor  intends  by  the  transaction  to  be  free  from 
all  further  liability,  it  seems  that  acceptance  by  the  other  party 
to  the  contract  of  any  subsequent  performance  from  the  so- 
called  assignee,  would  amount  to  assent  to  a  proposed  novation, 
and  the  so-called  assignor  would  be  dischai^ed  from  further  liar 

«  Man^  V.  IMion,  3  H.  L.  C.  702.  S.  Ct.  1308,  32  L.  Ed.  246;  StookBtiU 

See  abo  tupm,  H  301-363.  ir.  Byrd,  132  La.  404, 61  So.  446. 

*•  See  supra,  JS  4,  13.    E.  g.,  where  "  Eaat«ni  AdTwtiaing  Co.  p.  Mo- 

tbe  amgDOT  wm  to  be  entnuted  as  Gaw,  89  Md.  72,  42  AU.  923;  Tut  v. 

bailee  with  property  of  the  other.    See  Veaaey,  125  Md.  106,  93  Atl.  428.    See 

Aikansas    Vallly    Smelting    Co.    v.  tupra, )  411. 
BeMen  Mmiiig  Co.,  127  U.  S.  379,  8 
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bility.^  Such  an  offer  may  always  be  refused,  and  if  the  so- 
called  assignor  in  effect  has  indicated  that  he  will  not  thereafter 
be  reEponBible  for  the  performance  of  his  promise,  and  that  the 
other  party  to  the  contract  must  look  solely  to  the  so-called 
assignee,  there  is  a  repudiation  of  contract  by  the  assignor  which 
justifies  the  injured  party  in  refusing  altogether  to  continue 
pOTformance.  Reputation  is  none  the  less  an  excuse  to  the 
other  party  to  the  contract  when  accompanied  by  the  stat«- 
mesat  that  the  obligations  of  the  repudlator  have  been  assumed 
and  will  be  fulfilled  by  another  person.^   The  question  of  diffi- 

"  See  Fleming  v.  Law,  163  Cal.  227, 
124  P&c  1018,  and  infra,  J  187S. 

"This  ia  dearly  brou^t  out  J 
Pike  K.  Wathun,  168  Mam.  581,  47 
N.  E.  437.  See  also  Rosenthal  Paper 
Co.  IT.  National,  etc.,  Paper  Co.,  17S 
N.  Y.  App.  D.  606,  162  N.  Y.  S.  814. 
It  ia  4H1  this  ground  that  tfae  decisioD 
in  Arkansas  Valley  Smelting  Co. 
Belden  Mining  Co.,  127  U.  8.  3T 
8  B.  Ct.  1308,  32  L.  Ed.  246,  diould  be 
reeted.  So  in  Robaon  v.  Drummond, 
2  B.  A  Ad.  303,  a  coach-maker  o 


tracted  ki  furnish  the  defendant  the 
use  of  a  carriage  for  five  yeara  at  an 
annual  payable  piice  in  advance. 
After  three  yeara  the  coachmaker 
"asHigned"  the  contract  to  hia  secret 
partner.  The  defendant  refused  to 
continue  performance  of  the  contract 
with  the  assignee  and  was  held  justified 
in  BO  domg.  The  case  ia  undoubtedly 
sound,  but  the  objection  is  not  that 
the  price  was  payable  in  advance  and 
therefore  personal  credit  was  involved. 
If  the  original  coachmaker  had  con- 
tinued ready,  willing  and  able  to  cany 
out  his  obligation,  he  could  have  au- 
thorized an  assignee  to  collect  the  pay- 
ment in  advance  and  keep  it  as  hb  own. 
The  real  ground  for  relieving  the  de- 
fendant from  liability  is  that  the  coach- 
maker repudiated  hia  obligation.  He 
showed  by  assigning  his  buainesa  and 
otherwise  that  he  no  longer  intended 
to  fulfil  his  obligations.  Buch  repudia- 
tion was  an  excuse  to  the  defendant 


(see  infira,  §}  875,  1315),  whether  the 
ooadunalcer's  obligation  was  pereonal 
in  duract«r  or  not,  and  whether  or 
not  it  was  acoompanied  by  an  t^er 
to  substitute  anoUicr's  liability  for  his. 
So  in  Lanaden  r.  McCarthy,  45  Mo. 
106,  the  defendant  waa  held  not  bound 
to  continue  to  deliver  meat  on  credit 
lording  to  the  terms  of  a  written 
contract  with  the  plaintifTs  aaaignora. 
The  court  well  says:  "The  contract 
obligation  upon  the  de- 
fendant to  accept  as  his  d^tors  any 
other  partiea  than  those  with  whom  he 
contracted;"  but  the  question  should 
at  least  have  been  touched  upon, 
whether  he  was  asked  to;  whether  the 
aaugnors  did  not  continue  to  be  re- 
sponsible for  the  meat  delivered  after 
the  aaaignment,  precisely  as  brfore- 
See  British  Waggon  Co.  d.  Lea,  5  Q.  B. 
D.  149.  If  indeed  the  facta  warranted 
the  conclusion  that  the  assignor  dis- 
claimed liability  for  future  deliveries 
of  meat,  the  case  is  well  decided.  So, 
where  a  contract  was  made  to  sell 
land  on  credit  to  two  jointly,  the 
vendor  was  not  obliged  to  carry  out 
the  contract  when  one  of  the  vendees 
repudiated  his  obligations,  though  he 
assigned  his  rights  to  hia  co-vendee. 
Hambleton  d.  Jameson,  162  la.  186, 
143  N.  W.  1010.  So  in  Johnson  o. 
Vickers,  139  Wis.  145,  120  N.  W.  837, 
21  L.  R.  A.  (N.  S.)  359,  a  buikJmg  con- 
tractor assigned  bis  contract  "without 
Such    words    neoeasarily 
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culty  is  one  of  construction.  In  a  particular  case  when  a  party 
to  a  bilateral  contract  purports  to  assign  it,  does  he  mean  to 
disclaim  further  liability  and  in  effect  to  propose  a  novation? 
It  is  submitted  that  on  these  bare  facts  this  is  not  the  proper 
construction.  It  should  rather  be  assumed  in  the  absence  of 
countervailing  circumstances  that  the  word  assignment  is  used 
in  its  proper  sense,  meajiing  a  transfer  of  rights  but  only  a 
del^ation  of  the  performance  of  duties. *" 

Assignment  for  the  benefit  of  creditors  or  in  bankruptcy  of 
a  party  to  a  bilateral  contract  still  partially  unperformed  by 
the  assignor  excuses  the  other  party  to  the  contract  from 
giving  credit,  "^  for  the  same  reason  that  insolvency  without 
t  would  do  so.'' 


§  421.  IVon-assignable  bilateral  contracts. 

No  bilateral  contract  for  personal  service  can  be  assigned 
by  either  party  to  it.''  Nor  can  the  duty  of  one  who  was  to 
execute  a  mortgage  on  certain  laud  be  delegated  to  any  as- 
signee of  the  land." 

The  duty  of  a  publisher  under  a  contract  with  an  author  in- 
volves a  personal  relation  and  therefore  since  the  performance 
cannot  be  delegated,  the  publisher  cannot  assign  the  contract;  '* 

"SoeiV™.!880. 

"  See  nipra,  i  413;  Hall  e.  G&rdner, 
1  Maae.  172;  Davis  v.  Goburn,  8  Maaa. 
299;  Streetcr  v.  Sumner,  31  N.  H.  542. 

" Nebon  ir.  Retdelbach  (Ind.  App), 
119  N.  E.  804. 

"Reade  o.  Bentley,  3  K.  4  J,  271; 
Sterena  b,  Benning,  1  K.  A  J.  IftS,  6 
DeG.  M.  &  G.  223;  Hole  t>.  Bradbury, 
12  Ch.  Div.  886;  Griffith  v.  Tower 
Publishing  Co.,  [1897]  1  Ch.  21; 
American  Lithographic  Co.  v.  Ziegler, 
216  Mass.  287,  103  N.  E.  909.  Cf. 
Sunday  Mirror  Co.  v.  Galvin,  55  Mo. 
App.  412.  This  was  held  to  be  true 
even  though  the  contract  with  the 
publisher  provided  that  the  publishing 
coiporation  "its  repreeentatiTee  and 
aseigna,"  should  keep  the  pmmisea 
contained  in  the  contract.  Wooater  tr. 
Crane,  73  N.  J.  Eq.  22,  66  AU.  1093. 


repudiation  of  further 
liability.  See  also  as  to  the  meaning 
of  the  words  "without  recourse"  in 
aaaignment  of  non-n^otiable  contract, 
Binswanger  p.  Hewitt,  79  N.  Y.  Miac 
426,  140  N.  Y.  8- 143. 

'  See  caaea  dted  mtpn,  i  412.  In 
Detroit  FoBtage  Stamp  Service  Co.  c. 
Schermack,  179  Mich.  266,  146  N.  W. 
144,  the  defendants  contracted  with 
the  plaintiS'a  aaaignor  for  the  sale  of 
stamp-lending  machinea.  Proof  that 
tibe  defendants  performed  the  contract 
by  furniahmg  machines  to  t^e  plain- 
tiS'a aaaignor,  and  accepting  in  pay- 
ment the  plaintiff'a  cheek,  will  not 
eetabliah  a  novation,  because  not 
eatabliflhing  their  aaeent  to  the  assign- 
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and  generally  the  aBsignabUity  of  a  bilateral  contract  must  be 
tested  by  considering  separately  wheth^  performance  of  its  obli- 
gation can  be  delegated  and  whether  its  rights  can  be  assigned.^^ 
Sometimes  a  party  to  a  bilateral  contract  without  attempting 
to  delegate  perfonnance  of  his  duties,  assigns  his  ri^ts  un- 
der the  contract.  In  such  a  case  the  question  is  the  same  as 
if  the  promisee  in  a  unilateral  contract  att^npted  to  assign 
similar  rights.  In  an  English  decision,^  an  owner  of  chalk 
quarries  contracted  to  supply  a  certain  cement  company  with 
as  much  chalk  as  that  company  should  require  for  the  whole  of 
their  manufacture  of  Portland  cement  upon  their  land  near 
the  quarries.  The  manufacturers  assigned  their  business,  in- 
cluding this  contract,  to  a  larger  company.  The  House  of 
Lords  held,  thou^  with  divided  opinions,  that  the  benefit  of 
the  contract  might  be  asugned  although  the  word  assigns  was 
not  contained  in  the  promise  of  the  owner  of  the  chalk  quar^ 
ries.  The  case  must  be  rested  on  a  construction  of  the  contract 
making  the  test  of  the  amoimt  of  chalk  to  be  furnished  not  the 
personal  needs  of  the  original  promisee,  but  the  capacity  of 
that  promisee's  land  and  the  machinery  thereon."  But  in  a 
later  decision  the  EngUsh  Court  of  Appe^  held  that  where  a 
cake  manufacturer  contracted  for  a  supply  of  all  the  ^gs  that 
he  should  "require  for  manufacturing  purposes  lor  one  year," 
promiang,  hinwelf,  not  to  purchase  ^gs  from  any  other  meiv 
chant  during  the  year,  the  duty  of  the  manufacturer  could  not 
be  delected  and  that  when  he  transferred  his  business  to  a  com- 
pany the  seller  was  freed  from  all  further  obligations."   And 

llus  decieioii  was  by  &  single  judge,  and  even  thou^  it  etiU  bound  the  origiiiBl 
it  seema  tbat  too  little  effect  was  given  manufacturer,  his  r^raining  from  buy- 
to  the  use  of  the  word  "aaaignB."  ing  eggfi  elsewhere  was  not  a  contem- 

**  See  {}  411,  413.  plated  conmderation  for  selling  eggs  to 

**  TolhuTBt  V.  Portland  Cement  Mfis.  any  one  except  the  muiufaaturer  him- 

Co.,  [1903]  A.  C.  414.  aelf.   In  a  Geo^  case  a  Kilroad  oom- 

"See  Kemp  o.  Biereelman,  [1906]  2  pany  had  contracted  to  build  a  nde 

K.  B.  604,  606,  arguendo.  line,  and  haul  the  entire  output  of 

"Kemp  V.  Bnraehn&n,  |1906)  2  K.  lumber  of  the  other  parly  to  the  eon- 

B.  604.    The  court  laid  stress  on  the  tract  which  on  its  part  agreed  to  ship 

fact  that  the  manufacturer  covenanted  ita  entire  output  by  the  railroad.    It 

not  to  purchase  eggs  elsewhere.    After  was  held  that  the  right  to  compel 

the  manufacturer  had  conveyed  aw^  performimce  by  the  railroad  company 

his  busineea,  this  covenant  could  not  could  not  be  assigned  by  the  other 

bind  the  ttanaferee  of  the  business,  and  party.    Tifton,  etc.,  Railroad  Co.  v. 
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even  though  the  assignee  is  a  corporation  fonned  by  the  as- 
signor and  controlled  by  him,  the  result  is  the  same." 

S  422.  Egress  prohlbitioii  of  i^slgnment 

As  rights  in  contract  are  based  on  the  expressed  intention 
of  the  parties,  such  rights  by  agreement  may  be  limited  to 
the  original  promisee.  Itmayalsobeagreedtlmtaoontraotual 
dutyshall  not  be  delegated.*"  Thus,  in  an  agreement  to  conv^ 
real  estate  it  is  not  unusual  to  provide  that  the  vendee  shall 
not  asragn  his  right  to  a  conveyance."  The  obligation  of  a 
carrier  to  deliver  goods  is  sometimes  limited  by  making  the 
bill  of  lading  not  assignable.'*  In  obligations  for  the  payment 
of  money  it  is  not  common  to  forbid  assignment  wh^  the 
money  is  absolutely  due.  In  insurance  poUcies,  however,  it  is 
common  to  prohibit  assignment  before  loss,  and  in  such  a 
contract  the  provision  is  natural,  for  insurance  is  a  contract 
of  indemnity,  and  tiie  risk  run  may  well  be  altered  if  the  money 
payable  under  the  policy  is  assigned  before  liability  on  it  has 
arisen,"  though  except  for  such  a  prohibition  in  the  policy  it 


BedgDod,  116  Ga.  MS,  43  S.  E.  2S7. 
See  abo  Satgent  Glass  Co.  e.  Matthews 
Land  Co.,  36  Ind.  App.  45,  72  N.  E. 
474. 

•*  In  Naaaau  Hotel  Co.  f .  Bamett  A 
Bane  Corp.,  162  N.  Y.  App.  D.  381, 
147  N.  Y.  S.  283,  the  owoai-  of  a  hotel 
eontraoted  with  Bunett  &  Barae  that 
they  ahould  manage  it  few  a  number  of 
jrears.  Bamett  &  Baree  formed  Ute 
defendaut  ooiporalion  and  assigned 
Ihe  contract  to  it.  Tbe  oourt  held  the 
otiier  party  to  the  contract  entitled 
to  witbdrow  from  it. 

"Ordinaooes  or  atatutea  may  like- 
wise so  provide  as  to  particular  con- 
tiaets.  Williams  EIngineering,  etc., 
Co.  tr.  New  YoA,  176  N.  Y.  App.  D. 
Wl,  162  N.  Y.  8. 381, 

*>  Lockerfoy  v.  Amon,  64  Wash.  24, 
116  Pac  463,  35  L.  R.  A.  (N.  8.)  1064; 
Andrew  n.  Meyerdirck,  87  Md.  611,  40 
Atl.  173.  Cf.  Chmey  t>.  Bilby,  74  Fed. 
62,  20  C.  C.  A.  291,  36  U.  8.  App.  720; 
Johnson  v.  Eklund,  72  Minn.  196,  75 


N.  W.  14;  Wagner  v.  Cheney,  16  Neb. 
202,  20  N.  W.  222;  and  see  lliomanen 
r.  DeGoey,  133  la.  278, 110  N.  W.  SSI; 
119  Am.  St.  Rep.  605.  Cf.  Cowart  t>. 
Siog^etary,  140  Ga.  435,  79  S.  £.  196. 

<■  Bonds-Foeter  Lumber  Co.r.  North- 
ern Fao.  R.  Co.,  63  Wash.  302,  101 
Pao.  877.  See  also  Williston  on  Sales, 
S412. 

**  If  such  a  provision,  therefore,  is 
oontaioed  in  an  insurance  poliey  tbe 
policy  is  invalidated  it  an  alignment 
is  made  before  loss.  Spare  «.  Home 
Mut.  Ins.  Co.,  17  Fed.  56S,  571; 
IVudential  Ins.  Co.  v.  Ritchey  (Ind.), 
119  N.  E.  369;  Moise  i>.  Mutual  Reserve 
Fund  life  Assoc.,  45  La.  Ann.  736,  13 
So.  170  (We  policy);  National  Mutual 
Aid  Society  c  Lupoid,  101  Pa.  Ill 
(life  policy).  In  Lynde  v.  Newark  Ins. 
Co.,  139  Mass.  57,  29  N.  E.  222,  an 
assent  to  an  absolute  tranrfer  only  of  a 
fire  policy  was  h^  not  to  protect  an 
assignment  absolute  in  form,  but  in 
fact  intended  as  collateral  security. 


(ibvGoOt^lc 


788 


WILLISTON  ON  CONTRiCTS 


§422 


may  be  asaigned  before  maturity.**  But  if  such  a  construction 
of  a  policy  is  possible,  an  assignment  of  a  right  which  has  al- 
ready accrued  under  the  policy  is  held  not  to  be  within  pro- 
hibition against  assignment;*'  and  even  though  the  policy 
clearly  forbids  aseigmnent  after  as  well  as  before  loss,  it  has 
been  held  that  the  provision  is  void,**  and  the  same  decision 
has  been  made  in  regard  to  the  assignment  of  other  money 
claims.*'  It  can  hardly  be  admitted,  however,  that  pubUc 
policy  forbids  a  contract  to  pay  money  to  the  promisee  and 
to  the  promisee  only  without  the  intervention  of  an  agent,  or 
a  contract  to  pay  money,  only  if  the  beneficial  interest  in  the 
claim  still  is  in  the  promisee.**  "A  covenantor  is  not  to  be 
held  beyond  his  undertaking,  and  he  may  make  that  as  narrow 
as  he  lUfes;"**  thoi^  doubtless  clear  language  should  be  re- 
quired to  lead  to  such  a  construction.'"  The  right  of  redemption 


"  MiDer  it.  CampbeU,  140  N.  Y.  4S7, 
462,  36  N.  E.  651  (lif«  policy). 

w  Moffitt  IT.  Phenix  Ids.  Co.,  11  Ind. 
App.  233,  38  N.  E.  835  (fire  policy); 
Morley  v.  Liverpool,  etc.,  Ins.  Co.,  76 
Minn.  285,  79  N.  W.  103  (fire  poUcy); 
Mellen  o.  Hamilton  Fire  Idb.  Co.,  17 
N.  Y.  609,  615  Cfire  policy);  Penile- 
baker  D.  Tomlittson,  1  Tenn.  Ch.  598, 
601;  Benttey  v.  Stond&rd  Fiie  Ins.  Co., 
40  W.  V«.  729, 23  8.  E.  584  (fire  poUcy)  ■ 
See  sIbo  Luanu  v.  Commonwealth 
Ins.  Co.,  5  Pick.  76  (marine  policy). 

"  Spare  v.  Home  Mutual  Ins.  Co.,  17 
Fed.  568;  Pennebaker  v.  Tomlioson,  1 
Tenn.  Ch.  598, 601;  Nease  v.  £tna  Ina. 
Co.,  32  W.  Va.  283,  9  8.  E.  233  (fire 
policy).  See  also  Eobba  t>.  McLean, 
117  U.  8.  567,  6  S.  Ct.  870,  29  L.  Ed. 
940  (this  caae  involved  a  statutory 
provision  against  aaugnment);  For- 
tunato  V.  Patten,  147  N.  Y.  277,  41 
N.  E.  672. 

•>  In  Bank  of  United  States  v.  Public 
Bank,  88  N.  Y.  Misc.  668,  151  N.  Y. 
S.  26,  there  was  a  rule  of  the  bank 
which  required  the  depositor  to  appear 
in  perton  to  withdraw  his  account. 
The  depositor  assigned  bis  account  to 
the  plaintiff,  who  sought  to  recover 


from  the  bank.  The  court  held  that  the 
rule  was  a  reasonable  one  as  regards 
the  depositor,  but  that  it  would  not 
justify  the  bank's  refusal  to  pay  the 
assignee  for  the  reason  that  the  bank  ia 
a  debtor  and  "cannot  make  rules  and 
regulations  which  will  limit  the  right 
to  assign  the  debt." 

**In  Bonds-Foster  Lumber  Co.  t. 
Northern  Pac.  R.  Co.,  53  Wash.  302, 
307,  101  Pac.  877,  the  oourt  said: 
"Ope  who  accepts  an  assignment  of  a 
contract,  which  by  express  terms  is 
made  non-assignable  acquires  only  a 
cause  of  action  against  the  assignor." 

•"Holmes,  J.,  in  Portuguese-Amer- 
ican Bank  ti.  Welles,  242  U.  8.  7,  37 
S.Ct.Rep.  3,  61  L.  Ed.  116. 

"  In  Tabler  s.  Sheffield  Land  Co.,  79 
Ala.  377,  SS  Am.  Rep.  593,  and  Bar- 
ringer  t>.  Bea  Line  Construction  Co.,  23 
Okla.  131,  99  Pac.  775,  21  L.  R.  A. 
(N.  S.)  597,  it  was  provided  that  cer- 
tain time  checks  should  be  payable 
only  when  receipted  in  person  by  the 
payee.  It  was  held  that  an  assignee 
had  no  right  against  the  debtor.  See 
also  BuTok  V.  Taylor,  152  U.  8.  634, 
38  L.  Ed.  578, 14  8.  Ct.  696;  La  Rue  n. 
Gi^iinger,  84  Cal.  281,  24  Pac  42, 
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evidenced  by  trading  stamps,  though  ordinarily  assignable," 
may  by  express  terms  of  the  contract  be  confined  to  assignees 
answering  a  particular  description.^'  So  a  duty  which  might 
ordinarily  be  p^ormable  by  an  agent  may  by  the  express 
terms  of  the  contract  be  made  a  personal  duty,  or  oversight  of 
the  perfonnance  may  be  made  a  personal  duty.  Thus  an 
obligation  to  build  a  house  may  by  its  terms  forbid  assignment. 
This  provision  would  not  involve  the  conclusion  that  any  agent 
over  whom  the  contractor  exercised  supervision  as  a  master 
might  not  be  employed,  but  It  would  forbid  the  delegation  of 
the  duty  of  supervision.  Where  a  bilateral  contract  in  terms 
forbids  assignment,  it  becomes  a  matter  of  construction  what 
is  meant.  Is  it  intended  that  a  duty  under  &e  contract  shall 
not  be  del^ated,  or  is  it  intended  that  a  right  shall  not  be 
assigned,  or  are  both  prc^bitions  intended?  When  a  contract 
for  building  or  other  work  for  instance  forbids  assignment,  does 
it  mean  only  that  the  builder  shall  not  delegate  his  duties,  or 
not  only  this  but  also  that  he  shall  not  assign  his  right  to  the 
payments  to  which  he  is  entitled?  It  is  probable  that  on  a 
fair  construction  the  prohitition  will  generally  be  found  to 
reJate  only  to  &.e  del^ation  of  his  duty  by  the  builder.'*   But 


18  Am.  St  Rep.  179;  Mueller  «.  North- 
western Univ.,  195  lU.  236,  63  N.  E. 
110,  8S  Am.  St.  R«p.  194;  State  t>. 
Kent,  98  Mo.  App.  281,  71 S.  W.  1066; 
Derfin  r.  Mayor,  63  N.  Y.  14, 17.  But 
see  Bewick  Lumber  Co.  v.  HaU,  94 
Ga.  639, 21 S.  E.  \&i;  Weber  v.  Rosen- 
heim, 37  EL  App.  72;  Herrick  v.  Ed- 
waida,  106  Mo.  App.  633,  81  S.  W. 
466;  Aldridge  Lumber  Co.  b.  Graves 
(Tex.  Civ.  App.),  131  S.  W.  846. 

"  Sperry  &  HutobinsoQ  Co.  c. 
Eertibeig,  69  N.  J.  Eq.  264,  60  Atl. 
368. 

"  Sperry  &  HutchinsoD  Co.  e.  Weber, 
161  Fed.  219,  22  Harv.  L.  Rev.  Stt 

''Bank  of  Harlam  v.  Bayoane,  48 
N.  J.  Eq.  246,  21  Atl.  478.  See  for 
other  instances  of  such  contracts, 
Staples  p.  Somerville,  176  Mass,  237, 
SI  N.  E.  380;  Wakefield  t>.  Ameriiian 
Sun^  Co.,  209  Man.  173;  Barringer 


B.  Bes  Line  Construction  Co.,  23  Okla. 
131,  99  Pac.  775,  21  L.  R.  A.  (N.  S.) 
£97;  Bonds-Poster  Lumber  Co.  v. 
Northern  Pacific  R.  Co.,  53  Wash. 
302,  101  Pac.  877.  See  also  De  Vita 
t>.  Loprete,  77  N.  J.  Eq.  633,  77  All. 
536,  Ann.  Gas.  1912  A.  362;  Foi^ 
tunato  V.  Patten,  147  N.  Y.  277,  41 
N.  E.  672.  In  Omaha  v.  Standard  Ofl 
Co.,  66  Neb.  337,  75  N.  W.  869, 
however,  a  provision  in  a  contract  for 
the  lighting  of  streets  that  Uie  contract 
should  not  be  assignable  was  held  to 
invalidate  an  assignment  of  certain 
instalments  of  the  payment  which  had 
become  due.  It  may  be  questioned 
whether  this  decision  is  sound.  The 
court  said  that  the  assignment  would 
compel  "the  city  to  deal  with  strangers 
and  to  determine  at  its  peril  which  of 
the  contesting  claimant  were  entitled 
to  the  fund.    This  m«y  have  hem  one 
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it  may  be  so  clearly  stated  to  be  applicable  to  the  r^^t  as  well 
as  the  duty  as  to  forbid  another  craistniction.'' 

And  in  contracts  of  other  kinds  aaaignmait  may  be  prohib- 
ited, or  allowed  effect  only  on  catain  conditions.^'  But  a  pro- 
vision in  a  contract  of  service  that  an  aasiffliment  of  wages 
would  subject  an  employee  to  ioomediate  dismissal  does  not 
make  an  assignment  ineffectual." 

A  prohibition  of  assignment  or  a  condition  restricting  per- 
formance of  the  debtor's  obligation  to  the  csigiaal  promisee  is 
intended  for  the  benefit  of  the  debtor  and  cannot  affect  the 
eqtdtf^le  rights  of  the  assignor  and  assignee  as  between  them- 
selves." Accordinf^  if  the  asugnor  should  collect  the  aadgned 
claim  he  would  be  bound  to  pay  what  he  had  collected  to  the 
assignee.  The  debtor  also,  though  entitled  to  object,  may 
waive  his  objection  to  the  prohibition; "  and  tacit  pennission, 
after  notice  of  the  assignment,  that  the  assignee  may  continue 
performance,  amounts  to  a  waiver."  Nor  can  a  junior  assignee 


of  the  very  oontingeneiM  oooUm- 
plated  by  the  city  and  against  which 
it  sought  to  provide  by  malting  the 
contract  noo-aasignable.  Thar  ob- 
ject in  vinr  may  have  been  to  prevent 
the  ctnnpany  from  losing  interest  in 
the  perfoimance  of  the  eontraot  by 
divesting  itself  ot  all  beneficial  in- 
terests therein."  While  it  seaos  oleaz 
that  by  plain  bnguage  tiie  li^t  to  the 
pt^menta  mi^t  be  confined  to  the 
oricjnal  oontracbw  only,  it  does  not 
Beetn  that  the  possibilitiee  suggested 
are  such  as  to  require  the  meaning 
which  tile  court  gave  to  the  pn^ibitioD 
against  aadgmnent.  See  also  Murfy 
IP.  Plattamouth,  7S  Neb.  163, 110  N.  W. 


749. 

"  E.  B;  in  FoTtuBUcae>American  Bank 
V.  Welles,  242  U.  8.  7,  37  B.  a  Rep. 
S,  61  L.  Ed.  116. 

"  Zetterhmd  v.  Texas  Land  Co.,  S5 
Neb.  36S,  76  N.  W.  860.  But  see 
Bewick  Lumber  Co.  e.  Hall,  94  Ga. 
639,  21  S.  E.  164,  in  which  it  was  held 
that  a  statutory  provision  making 
eboaes  in  action  assigniAIe,  overrode 


the  provision  of  the  obligation  as- 
signed. Bee  also  the  provisiDn  <^  the 
Iowa  statute  makii^  the  aangnment  cf 
"an  instrument"  ^eotive  in  spite  of  a 
prohibition  contained  in  it  but  subjeet 
to  any  defenoe  or  eounterdaim,  whidi 
the  maker  might  have  |»ior  to  suit 
tKought.  Wmg  0.  Page,  02  la.  87,  11 
N.  W.  639,  17  N.  W.  181. 

n  Waba^  R.  Co.  t>.  &nith,  134  HL 
App.  S74. 

"  /n  re  Turoan,  40  Ch.  D.  6;  Fortu- 
guese-American  Book  v.  WeUee,  242 
U.  8.  7,  37  Sup.  Ct.  Rq>.  8. 

"  Union  Colleotion  Co.  v.  Oliver,  23 
Cal.  App.  318,  137  Fac.  1082;  Todd  v. 
Guffin,66Ind.  App.eoe,  1D4N.E.519: 
Grigg  ».  Landis,  21  N.  J.  Eq.  494; 
Hackett  c.  Campbell,  10  N.  Y.  App. 
Div.  623,  42  N,  Y.  S.  47;  Brewster  e. 
Homellsville,  36  N.  Y.  App.  Div.  161, 
M  N.  Y.  S.  904;  Sharp  «.  Edgar,  3 


"Staples  V.  Somcoville,  176  Mas. 
237, 67  N.  E.  380,  and  aee  oases  cited  in 
the  preceding  note. 
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object  to  the  priority  of  a  Benior  assignment  on  the  ground  of 
a  prohibition  in  the  contract  against  such  an  assignment,  if 
the  debtor  Wfuves  the  objection.^ 


§  423.  Expnaa  permission  of  assignment 

Rights  which  would  not  otherwise  be  capable  of  assignmeiit 
because  too  personal  in  their  character,  and  duties  the  pei^ 
formance  of  which  for  a  similar  reason  could  not  be  delegated, 
may  be  assigned  or  del^ated  if  the  contract  so  provides.*" 
It  is  not  infrequent  for  promises  in  contracts  to  be  made  to  the 
promisee  or  his  assigns.  The  addition  of  the  word  "assigns" 
does  not  make  the  promise  negotiable,  nor  does  it  even  allow 
the  assignee  to  sue  in  his  own  name,  ^cept  when  statutes 
allow  the  asfflgnee  of  any  assignable  contract  to  sue  in  this  way. 
The  insertion  of  the  word  or  its  equivalent,  however,  does 
indicate  a  willingness  on  the  part  of  the  obligor  to  render 
performance  to  an  assignee  if  so  desired.  Thus  where  an 
option  expressly  states  that  the  right  is  given  to  the  promisee 
or  his  assigns,  it  may  clearly  be  enforced  by  an  assignee."* 


M  In  FortuDftto  o.  Fattra,  147  N.  Y. 
277,  41  N.  £.  S72,  a  contract  with  a 
dty  prohibited  aaeignment  without 
consent  of  the  tatj.  Two  aadgnmenta 
w«re  made,  the  first  without  the  con- 
sent <£  the  city,  the  aeoond  with  iie 
cona«it,  but  on  being  sued,  the  city 
paid  money  into  court  to  be  distrib- 
uted as  equity  required;  the  firet 
asngnee  was  held  mtitled  to  priority. 
Bee  further  as  to  waiver  of  the  objeo- 
tion,  Wibon  v.  Reuter,  29  la.  176; 
BuraeU  t.  Jeney  City,  31  N.  J.  Eq. 
341. 

"  Thus  the  oonbscts  of  professional 
ban  pUyos  dtea  oont^n  proTisions 
eoaUing  a  uhib  which  has  employed  a 
^yer  to  aasiga  to  another  club,  the 
right  to  his  services.  See  GriffiJn  v. 
Brooklyn  BaU  Chib,  68  N.  Y.  App. 
D.  666,  73  N.  Y.  8.  864,  afld.  174  N. 
Y.  636, 66  N.  E.  IIOS;  Baseball  Players' 
Fraternity  v.  Boston,  etc.,  Club,  166 
N.  Y.  App.  D.  484,  151  N.  Y.  8.  667. 

•■  Wheding  Creek  Gas,  Goal,  etc.  Co., 


V.  Elder,  170  Fed.  215;  Wilson  «. 
Seybold,  216  Fed.  976;  laffan  e.  No^ee, 
9  Cal.  662,  70  Am.  Dec.  678;  BUkeman 
p.  Miller,  138  Cal.  138,  68  Fac.  687,  89 
Am.  8t.  Rep.  120;  Simmons  u.  Zimmer- 
man, 144  Cal.  256,  79  Fac.  461;  Gustm 
p.  Union  School  District,  94  Mich.  602, 
64  N.  W.  166,  34  Am.  St.  Rep.  361. 
Even  without  the  word  assigns,  tbe 
same  result  should  be  reached.  See 
supro,  Si  415.  See  further  as  to  the 
dfect  of  the  word  "snigna"  Lodd  v. 
Union  Mut.  L.  Ins.  Co.,  116  Fed.  878; 
American  Smelting  Ac.  Co.,  n.  Bunker 
Hill,  et«.,  Co.,  248  Fed.  172;  Sanborn  v. 
Fbst  Natl.  Bank,  9  Colo.  App.  245, 
47  Fac.  660;  Chattanooga  R.  &  C.  R. 
Co.  V.  Warthen,  98  Ga.  699,  25  8.  E. 
988;  Torrence  t>.  Shedd,  166  111.  194,  41 
N.  E.  95,  42  N.  E.  171;  Northwutem 
Cooperage  Co.  k.  Byers,  133  Mich.  534, 
95  N.  W.  629;  Alden  r.  Geofge  W. 
Frank  Imp.  Co.,  67  Neb.  67,  77  N.  W. 
36B;  Rice  e>.  Gibbe,  33  Neb.  460,  60 
N.    W.    436;    Hudson    River    Wat<r 
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Notwithstanding  the  use  of  such  words,  however,  the  intention 
of  the  parties  must  be  gathered  from  a  consideration  of  all 
the  tenns  and  of  the  entire  tenor  of  the  contract,  construed 
in  the  light  of  suirounding  circumstances,  and  taking  every- 
thing into  consideration  it  may  appear  tliat  assignment  was 
not  to  be  permitted  without  the  assent  of  the  other  contracts 
ii^  party." 

§  424.  What  amounts  to  assignment. 

No  words  of  art  are  required  to  constitute  an  assignment; 
any  words  which  fairly  indicate  an  intention  to  make  the  as- 
signee owner  of  a  cisdm  are  sufficient,"*  and  the  same  con- 
struction should  be  given  the  words  whether  they  are  oral  or 
written.^^    An  unaccepted  offer  to  assign  a  claim  is  not  itself 

Poira-  Co.  V.  Gleoi  Falls  Gas,  etc.,  Co.,      753,  26  C.  C.  A.  423;  United  States 

90  N.  y.  App.  Div.  513,  85  N.  Y.  S.  577; 

Doi^lna  ir.  Heaneaay,  16  R.  I.  272,  3 

AH.  213;  Hale  ».  Schulta,  3  McCord, 

21S;  Columbia  Water  Powa  Co.  v. 

Columbia,  5  S,  Car.  225,  234;  Puffer 

V.  Welch,  144  Wis.  506,  129  N.  W. 

625. 

*■  In  Lock^by  v.  Amon,  64  Wash. 
24,  116  Pac.  463,  35  L.  R.  A.  (N.  8.) 
1064,  a  contract  for  the  sale  of  land 
provided  that  no  assignment  of  the 
vendee's  right  should  be  made  without 
the  vendor's  assent,  yet  the  vendor's 
promise  was  to  the  vendee  or  his  as- 
signs. It  was  held  that  "assigns" 
meant  only  such  assignees  as  had  been 
accepted  by  the  vendor.  See  aJso 
Central  Brass  &  Stamping  Co.  v. 
Stuber,  220  Fed.  009,  136  C.  C.  A.  475; 
Montgomery  v.  DePioot,  153  Cal.  509, 
96  Pac.  305,  126  Am.  St.  Hep.  84; 
WoOBter  t>.  Crane,  73  N.  J.  Eq,  22,  66 
Atl.  1093;  Jetter  «.  Soollan,  48  N,  Y. 
Misc.  646,  96  N.  Y.  8.  274;  Nassau 
Hotel  Co.  e.  Bamett  ft  Barae  Corp.,  162 
N,  Y.  App.  D.  381,  147  N.  Y.  8.  283; 
Swarts  V.  Narragansett  £lec.  Lighting 
Co.,  26  R.  1. 436,  59  Atl.  111. 

**  ChristtnaB  c  Russell,  14  Wall.  69, 
84,  20  L.  Ed.  7«2;  Clark  v.  Sigua  Iran 
Co.,  81  Fed.  310,  312,  39  U.  8.  App. 


Guaranty  Co.  «.  United  States,  189 
Fed.  339,  111  C,  C.  A.  71;  Southern 
Mut.  Life  Assoc,  n.  Durdiu,  132  Ga. 
495,  64  8.  E.  264;  Kretier  v.  LoibIc 
baugb,  117  Md.  662,  83  Atl.  1027; 
Barry  v.  Curley,  202  Mass.  42,  88  N.  E. 
437;  Macklin  v.  Kinealy,  141  Mo.  113, 
41  8.  W,  893;  Hohnee  ■>.  Evans,  129 
N.  Y.  140,  146,  29  N.  E.  233,  234; 
Levins  v.  Stark,  67  Ore.  180,  110  Pac 
980;  Tatum  v.  Ballard,  94  Va.  370,  26 
S.  E.  871.  In  Goldman  e.  Murray, 
164  Gal.  419,  129  Pac.  462,  one  who 
had  a  claim  against  a  corporation, 
received  its  notes  therefor,  and  in- 
dorsed them  to  another.  The  notes 
were  invaUd  but  the  indorsee  was  hdd 
to  be  the  assignee  of  the  indorser's 
original  claim  against  the  corporation. 
In  Kellas  f.  Slack  &  Slack  Co.,  129  Md. 
535,  99  Atl.  677,  a  contractor  was 
givKi  a  voucher  check  which  indicated 
that  the  maker  reserved  part  of  what 
was  due  with  which  to  pay  cotain 
debts  of  the  contractor.  The  indorse- 
ment of  the  check  by  the  latter  was 
held  to  amount  to  an  assignment  by 
the  contractor  to  their  creditors  spec* 
ified  in  the  check  of  the  balance  due 
him. 

"  Sees  infra,  i  430. 
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an  asdgmnent; "  nor  is  a  general  suggestion  that  the  debtor 
pay  the  so-called  assignee; "  nor  an  agreement  which  reserves 
to  the  original  owner  of  the  claim  a  right  of  revocation.** 

It  is  sometimes  stated  that  acceptance  by  the  assignee  is 
necessary  to  the  validity  of  an  assignment;  but  unless  the 
assignm^it  is  offered  in  return  for  some  proposed  act  or  promise 
by  the  assignee,  no  formal  acceptance  seems  necessary.  If 
the  assignment  is  by  deed,  the  requisites  for  iriftlfjTig  a  deed 
including  dehvery,  must  be  observed;  and  in  a  jurisdiction 
where  acceptance  of  a  deed  is  necessary  for  its  inception,  it 
wotild  be  necessary  in  case  of  a  deed  of  assignment."  But 
under  the  fiction  of  a  presumed  acceptance,  the  requirement 
would  doubtless  be  generally  held  to  involve  no  more  than 
this,  that  the  assignor  must  make  a  clear  expression  to  the 
assignee,  or  to  some  one  on  his  behalf,  of  an  intention  to  make 
a  present  assignment.*" 

§  430.  Orders  upon  a  debtor,  unless  directing  payment  on 
account  of  a  particular  debt,  are  not  assignments. 
Whether  orders,  drafts,  and  checks  constitute  assignments, 
total  or  partial,  of  the  funds  upon  which  they  are  drawn,  has 
been  much  Utigated.  A  mere  order  to  pay  a  stmi  of  money  if 
it  involves  no  assertion  ei^ress  or  implied  that  the  money  is 
owing  to  the  drawer  or  if  it  requests  payment  irrespective  of 
the  exbtence  of  any  debt,  cannot  amount  to  an  assignment  of 
a  claim  which  in  fact  the  drawer  has  against  the  drawee.  And 
it  is  of  the  essence  of  a  negotiable  bill  of  exchange  that  it  shall 
not  be  made  payable  out  of  a  particular  fund.  Therefore,  a  bill 
of  exchange  is  not  an  assignment,  nor  is  any  order  which,  like 
a  bill  of  exchange,  requests  payment  to  be  made  irrespective 
of  any  fund  due  to  the  drawer.'^    If,  however,  an  order  which 

••  GommerciAl    Bank    v.    Rufe,    92  11  la.  S15;Kel]Mi'.  Sbck  ASl&ckCo., 

Fed.  789;  Lamb  v.  Coundl  BIuSb  Idb.  129  Md.  635,  00  Atl.  677. 

Co.,  70  la.  238, 30  N.  W.  407.  *>  Rodick  v.  Gaadell,  12  Bear.  325; 

"  Watson  V.  WdlmgtoD,  1  Rubb.  &  Pemval  t.   Dunn,   29   Ch.    D.    128; 

M.  602.  Laclede  Bank  v.  Schuler,  120  U.  S.  511, 

«  Chrifltmaa  e.  Ounell,  14  WaU.  69,  7  S.  Ct.  644,  30  L.  Ed.  704;  Bosworth 

70,  20  L.  Ed.  7e2;  In  re  Wood's  Est.,  t>.  JacksonviUe  Nat.  Bank,  64  Fed.  615, 

243Pa.211,89Atl.975.  24  U,  8.  App.  413,  12  C.  C.  A.  331; 

"Seetuprri,  (  213.  Anderson  v.  Jonee,  102  Ala.  537,  14  So. 

"See  Randolph  Bank  v.  Armstrong,  871;  Lee  v.  Wimberly,  102  Ala.  539, 
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specificaUy  requeete  payment  of  all  or  part  of  a  particular 
fund  ot  claim  to  which  the  drawer  is  entitled,  is  delivered  to  the 
payee,  the  order  is  construed  as  an  assignment.**    If  such  an 

la.  315,  96  Am.  Deo.  146;  DeLaval 
Sep&ntor  Co.  v.  ShorpleeB,  134  I&.  2S, 
111  N.  W.  438;  ColumtMa  Nat  Bonk 
V.  German  Nat.  Bonk,  fifl  Nob.  803,  77 
N.  W.  346;  Conway  e.  Cuttins,  61 
N.  H.  407;  FoUard  v.  Pollard,  68  N.  H. 
3fie,  39  Atl.  329;  EoweU  v.  Boyd  Mfg. 
Co.,  116  N.  C.  806,  22  S.  W.  5.  Cf. 
McDaniel  v.  MajnreU,  21  Ok«.  202,  27 
Pac.  952,  28  Am.  St.  Rep.  740;  Bkobia 
V.  Fage,  102  WIb.  122,  78  N.  W.  428; 
Dillman  t>.  Corlia,  105  ^la.  14,  80  N. 
W.  932,  7S  Am.  St.  Rep.  902. 

"Inroel  «.  Douglas,  1  H.  BL  239, 
2«i  Yeates  v.  Groves,  1  Ves.  Jr,  280; 
Burn  V.  Carvalho,  4  Mylne  &  C.  690; 
Percival  v.  Dunn,  29  Gh.  D.  128;  Dur- 
ham V.  RobertaoD,  |1S98]  1  Q.  B.  765; 
Christnuis  V.  RuseeU,  14  Wall.  69,  84, 
20  L.  Ed.  762;  In  re  Hanna,  105  Fed. 
687  (partial);  United  StUea  v.  Fo^u- 
BCHi,  78  Fed.  103,  24  C.  C.  A.  1;  llie 
Elmbank,  72  Fed.  610  (partial);  Thiid 
Nat.  Banic  f.  Atlantic  City,  130  Fed. 
751,  66  C.  C.  A.  177;  Curtis  v.  Walpole 
Tire  ft  Rubber  Co.,  218  Fed.  145,  134 

C.  C.  A.  140;  CarroU  v.  KeUy,  111  A)a. 
661,  20  So.  456;  Samstag  v.  Orr,  101 
Ark.  682,  142  8.  W.  1127;  WhwOey 

D.  Strobe,  12  Cal.  92,  73  Am.  Dec.  522; 
Goldroan  v.  Murray,  164  Col.  419,  129 
Pac.  462;  Puterbaugh  e.  MoCray,  25 
Cal.  App.  409,  144  Pac.  149;  Cratlral 
Nat.  Bonk  v.  Spratlm,  7  Col.  App.  *30, 
43  Pac.  1048  (partial);  Walton  v. 
Horkan,  112  Ga.  814,  38  S.  E.  105; 
LawBon  v.  Lyon,  136  Ga.  214,  71  S.  E. 
149  (partial);  Brown  v.  Southern  R. 
Co.,  140  Ga.  639, 79  S.  £.  152;  Young  v. 
Jones,  180,  lU.  216  64  N.  E.  236  (par- 
tial); Metcalf  0.  Kincoid,  87  la.  443,  54 
N.  W.  867,  43  Am.  St.  Rep.  391;  Fair- 
bonks  ti.  Tafel,  159  Ky.  602,  167  S.  W. 
887;  Philadelphia,  etc..  Lumber  Co.  p. 
Garrison,  160  Ky.  329,  169  8.  W.  714; 
Harlow  v.  Barttett,  96  Me.  294,  62  Atl. 


16  So.  444;  Caahman  v.  Harrison,  90 
Cal.  297,  27  Poo.  283;  Meldrum  c. 
Henderson,  7  Colo.  App.  266,  43  Pac 
148;  Windsor  Cement  Co.  e.  lliompeon, 
86  Conn.  611,  86  Atl.  1;  Tallade^ 
Mercantile  Co.  v.  Robinson,  etc.,  Co., 
96  Ga.  816,  22  S.  E.  1003;  Hall  t>. 
Flandets,  83  Me.  242,  22  Atl.  158; 
Exchange  Bonk  v.  Sutton  Bank,  78 
Md.  577,  585,  28  Atl.  663,  23  L.  R.  A. 
173;  Holbrook  n.  Payne,  151  Maee. 
388,  24  N.  E.  210,  21  Am.  St,  Rep. 
466;  Sunderlin  v.  Mecosta  County 
BaviDifi  Bank,  116  Mich.  281, 74  N.  W. 
478;  Bush  e.  Foote,  68  Miss.  5,  38  Am. 
Rep.  310;  Bonk  of  Commerce  v.  Bogy, 
44  Mo.  13,  100  Am.  Deo.  247;  Jonei 
D.  Pacific  Wood,  etc.,  Co.,  13  Nev.  369, 
29  Am.  Rep.  308;  Bradley-Currier  Co. 
v.  Benu,  65  N.  J.  Eq.  10,  35  Atl.  832; 
Schmittler  v.  Simon,  101  N.  Y.  654,  6 
N.  E.  452,  64  Am.  Rep.  737;  MuUer 
t>.  Kling,  149  N.  Y.  App.  Div.  176,  133 
N.  Y.  8.  614;  Marriner  c  John  L.  Roper 
Lumber  Co.,  113  N.  C.  52,  18  8.  E.  94 
(but  see  Howell  a.  Boyd  Mfg.  Co.,  116 
N.  C.  806,  22  8.  E.  6);  First  Nat.  Bank 
V.  School  District,  31  Okl.  139, 129  Pac. 
614, 39  L.  R.  A.  (N.  8.)  666;  Common- 
wealth V.  American  L.  I.  Ins.  Co.,  162 
Pa.  586,  29  Atl.  660,  42  Am.  St.  Rep. 
844;  Harris  County  v.  Campbell,  68 
Tez.  22,  3  8.  W.  243,  2  Am.  St.  Rep. 
467;  First  Mat.  Bank  p.  Texas  Moline 
Plow  Co.  (Tex.  Qv.  App.),  168  S.  W. 
420;  Gardner  v.  Moore's  Adm.,  122  Va. 
10;  94  S.  E.  102.  In  Sheets  v.  Coast 
Coal  Co.,  74  Wash.  327,  133  Pao.  433, 
the  principle  was  stated,  and  applied, 
but  the  order  being  to  pay  "from  my 
monthly  pay,"  the  holding  of  the 
oomt  that  the  order  was  a  bill  of  ex- 
change was  MrooeouB.  See  also 
Commercial  Nat.  Bank  e>.  Portland, 
37  Or.  33,  64  Pac.  814,  60  Pac.  663. 
But  see  aonira,  Roberta  v.  Corbin,  26 
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order  ia  Intended  to  give  a  power  of  attorney  to  the  payee  to 
collect  the  sum  named  in  the  order  and  to  kee^  it  for  himself, 
it  may  well  be  r^;arded  as  manifesting  an  intent  to  make  the 
payee  owner  of  the  claim;  so  that  it  is  true  not  only  that  an 
asaignment  imphes  an  irrevocable  power  of  attorney  but  that 
a  power  of  attorney  to  collect  with  a  right  to  keep,  imports  an 
assignment."  And  this  may  be  true  though  the  order  is  pay- 
able only  upon  a  contingency.'*  It  should  be  observed,  how- 
ever, that  it  is  not  only  possU)le  but  common  to  give  orders  to 
agents  or  servants  to  receive  money  or  goods  on  bdialf  of  ihs 
owner.  Such  orders  are  not  assignments.  Under  the  facts  of 
each  case  the  co\ui  must  ascertain  the  natural  construction 
to  be  put  upon  the  facts.*^  Whether  a  check  operates  as  on 
assignment  pro  tanio  of  the  aoccount  on  which  it  is  drawn  is  a 
miatter  which  has  involved  a  difference  of  opinion.  Unlike 
an  ordinary  bill  of  exchange  delivery  of  a  check  amounts  to  a 


638,  90  Am.  St.  Rep.  346;  JeniKH  o. 
Whwff,  87  Me.  307,  32  AtL  908; 
Hartiejr  ».  Tapley,  2  Qny,  666; 
Andrews  Electric  Co.  v.  St.  Alidionse, 
etc.,  Soc.  (Msffi.),  123  N.  E.  103 
(partial);  Bush  v.  Foote,  58  Mim.  5, 
38  Am.  Rep.  310;  White  v.  Fanald- 
Woodward  Co,,  78  N.  H.  83,  79  Atl. 
641;  Bmdley  CurrieT  Co.  «.  Benis,  66 
N.  J.  Eq.  10,  36  Atl.  832,  Morton  r. 
Naylor,  1  HiU,  683;  Brill  v.  TutUe,  81 
N.  Y.  454,  37  Am.  R«p.  S15  (partial); 
Crouch  p.  Muller,  141  N.  Y.  495,  36 
N.  E.  394  (partial);  Robbina  v.  Klein, 
60  Ob.  St  199,  54  N.  E.  94  (partial); 
Gillette  p.  Murphy,  7  Okla.  91,  54  Pats. 
413;  Willard  v.  Bullen,  41  Or.  26,  67 
Ptu^  924  (partial);  Bonk  p.  Rhea 
County  (Tenn.  Ch.),  59  S.  W.  442 
(parttal);  A.  A.  Relder  Lumber  Co. 
e.  Smith  (Tex.  Civ.  App.),  151  8.  W. 
605;  Younc^)erg  p.  EI  Paso  Brick  Co. 
(Tex.  Civ.  App.),  156  S.  W.  716  (par- 
tial); Johnson  V.  Belanger,  85  Vt.  249, 
81  Atl.  621;  Chesapeake  Building  Am. 
P.  Coleman,  94  Va.  433,  26  S.  E.  S43; 
Hawn  K.  Wm.  R.  Trigg,  110  Va.  l&S, 
66  S.  E.  638;  Dickeraon  v.  Spokane. 
28  Wash.  202,  66  Pac.  381,  35  Waah. 


414,  77  Pac.  730  (partial)  W-  Ndaon 
V.  Nelson  Bennett  Co.,  31  Wash.  116, 
71  Pac.  749);  Bank  v.  Gibson,  21  Ont. 
613;  Quick  v.  Colchester  South,  30  Ont. 
646  (partial).  See  as  to  the  similar 
^ect  of  an  order  tor  delivery  of  goods, 
HoKwrita  p.  David,  145  N.  Y.  S.  998. 

But  the  rule  of  the  liVderal  Court 
is  said  to  be  otherwise  in  regard  to  an 
order  for  only  part  of  a  specific  fund. 
BoHworth  V.  Jacksonville  Nat.  Bank, 
64  Fed.  615,  12  C.  C.  A.  331,  24  U.  8. 
App.  413;  SheatE  v.  Markley,  249  Fed. 
315, 161  C.  C.  A.  323;  Schmitt  p.  Shad- 
TBch,  251  Fed.  874,  164  C.  C.  A.  90; 
Andrews  v.  FVieracu,  134  AK  626,  33 
So.  6. 

*■  Such  a  pover  ot  attorney  amounts 
to  an  aaaigoment.  Pcater  p.  Hanson, 
36  Ark.  691;  Cobb  v.  Champlin,  33 
Miss.  406;  Keys'  EMate,  137  P&.  666, 
20  Atl.  710,  21  Am.  St.  Rep.  896.  Cf. 
Hall  p.  JaOtgtm,  20  Pick.  194. 

»*  aConndl  s.  Woroeetet,  225  Mas. 
169,  114  N.  E.  201. 

"Br  porta  Hall,  10  Ch.  D.  615; 
White  p.  Coleman,  130  Mass.  316. 
See  also  Lougfalin  p.  Larson,  27  6.  Dak. 
376,  131  N.  W.  30*. 
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representation  that  the  drawee  has  funds  with  which  to  pay 
the  check  and  is  bound  to  do  so.  It  may  be  urged,  therefore, 
that  a  check  is  an  order  to  pay  a  specific  claim  or  part  of  it.** 
The  argument  assumes,  what  is  indeed  sometimes  stated,  that 
the  reason  why  a  bill  of  exchange  does  not  operate  as  an  assign- 
ment is  because  "the  purchaser  of  a  draft  is  supposed  to  take 
it  in  reUance  upon  the  responsibiUty  of  the  drawer  and  be  has 
no  other  reliance  until  it  is  accepted."  ***  The  answer  to  this 
argument,  however,  is  that  a  check  like  any  bill  of  exchange 
is  an  order  to  the  drawee  to  pay  the  sum  ordered  irrespective 
of  the  condition  of  the  drawer's  account,  and  that  this  is  the 
true  reason  why  a  bill  of  exchaof^  is  not  an  assignment.  The 
drawer  commits  a  &aud  by  drawing  without  funds  to  meet  his 
check,  but  none  the  less  he  orders  the  bank  to  pay.  Accordingly 
the  prevailing  view  is  that  a  check  is  not  an  assignment.*^  And 

"  In  the  foUowing  caaee  a  oheok  waa 
held  to  operate  ss  an  aarignmeot: 
Niblaok  V.  Park  Nat.  Bank,  189  lU. 
517,  48  N.  E.  438,  39  L.  R.  A.  159,  fll 
Am.  6t.  Kep.  203;  Gage  Hotel  Co.  e. 
Union  Nat.  Bank,  171  Dl.  531,  4S 
N.  E.  420,  39  L.  R.  A.  479,  63  Am.  St. 
Rep.  270;  Pirrt  Nat.  Bank  v.  Kdth,  183 
111.  475,  a6  N.  E.  179;  Findlay  u.  Com 
Exchange  Nat.  Bank,  166  111.  App.  67; 
Leeter  r.  Given  Jones  &  Co.,  8  Biuh, 
367;  Gordon  v.  Mtlchler,  34  La.  Ann. 
604;  Waegatt  v.  Firat  Nat.  Bank,  117 
Mum.  9,  134  N.  W.  224,  43  L.  R.  A. 
(N.  S.)  109;  Columbia  Nat.  Bank  v. 
Goman  Nat.  Bank,  S6  Neb.  803, 
77  N.  W.  346;  Southern  Cabinet  Co. 
V.  Rnrt  Nat.  Bank,  87  8.  Car.  79,  68 
8.  E.  962;  Doty  v.  CaldweU  (Ter.  Civ. 
App.),  38  S.  W.  1026  (but  aee  contra, 
House  V.  Kountze,  17  Tex.  Qv.  App. 
402,  43  S.  W.  561);  Hulin^  v.  Hulin^ 
Lumber  Co.,  38  W.  Va.  361,  18  B.  E. 
ffiM;  Peaae  v.  I«ndaueT,  63  Wis.  20, 
22  N.  W.  847,  53  Am.  Rep,  247;  Dill- 
man  V.  Carlin,  105  Wis.  14,  80  N.  W. 
932,  76  Am.  St.  R^.  902;  Rteaaer  c 
National  Exebai^e  Bank,  112  Wis. 
591,  88  N.  W.  618,  S6  L.  R.  A.  174,  88 
Am.  St.  R^.  979.    In  aome  of  theej 


an  aasignmeut  thou^  piior  to  auch 
presentment  it  waa  not.  llus  diatino- 
tion  is  unt«iable.  If  the  transaction 
between  drawer  and  payee  amounted 
to  an  assignmNit,  it  would  be  effective 
without  notice  to  the  bank,  aee  infra, 
i  434.  On  the  other  hand,  if  the  check 
was  not  in  its  nature  an  asmgnm^it 
when  delivered,  presentment  to  the 
bank  of  a  paper  which  was  not  an  as- 
signment could  not  change  its  nature. 
In  Walters  Nat.  Bank  u.  Bantock,  41 
Okl.  163,  137  Pac.  717,  the  bank  had 
received  the  check  and  writtot  "in 
escrow"  upon  it  pending  completion 
of  the  transaction  to  which  it  rented. 
This  was  held  an  assignment. 

""Moore  s.  Davis,  67  Mich.  251, 
25B,  23  N.  W.  800. 

"  Wharton  v.  Walker,  4  B.  &  C.  163; 
YatcB  i>.  Bell,  3  B.  &  Al.  643;  Schroder 
I).  Central  Bank,  34  L.  T.  Rep.  735; 
Bank  of  Republic  v.  Millard,  10  Wall. 
162,  19  L.  Ed.  S97;  Fiist  Nat.  Bank  v. 
Whitman,  94  U.  S.  343,  24  L.  Ed.  229; 
Bien  v.  Robinson,  208  U.  8.  423,  28 
S.  Ct.  379,  62  L.  Ed.  556;  Poland  b. 
Love,  164  Fed.  186,  91  C.  C.  A.  466; 
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this  view  has  fouod  e3q>ression  in  the  Unifonn  N^otiable 
InstnimentB  Law.** 

It  is  not  always  easy  to  determine  whether  an  order  directing 
the  payment  of  a  sum  of  money  requests  payment  in  ai^  event 
or  merdy  the  discharge  or  partial  dischai^  of  a  particular 
claim.  It  has  for  centuries  been  settled  law  that  a  bill  of  ^c- 
change  is  not  rendered  non-negotiable  by  the  fact  that  payment 
according  to  the  terms  of  the  bill  is  to  be  charged  to  a  certain 
account,  or  tiiat  the  drawee  is  to  reimburse  himself  in  a  par^ 
ticular  way."   This  is  so  provided  in  the  Unifonn  N^^otif^le 


Donoboe-Keny  Bankmg  Co.  r.  South- 
em  Pac.  Co.,  138  Cal.  183,  71  P&o.  93, 
M  Am.  St.  Rep.  28;  Le  Breton  o.  SUih 
fey  ContnutiDg  Co.,  16  Cal.  App.  429, 
114  PlM.  1D28;  John  M.  C.  Marble  Co. 
V.  Mercbante'  Nat.  Bank,  15  Cal.  App. 
347,  lis  Pac.  59;  Colorado  Nat.  Bank 
e.  Boettoher,  6  Col.  185,  40  Am.  Rep. 
142;  Reviwe  v.  Chamblin,  120  Ga. 
714,  48  S.  E.  122;  Hanisoa,  ReceiTer, 
tr.  Wright,  100  Ind.  616;  Clark  v.  Tt>- 
ronto  Bank,  72  Kana.  1,  82  Pac.  682; 
Moses  P.  SYauklin  Bank,  34  Md.  574; 
Bullaid  V.  Randall,  1  Gray,  806,  61 
Am.  Deo.  433;  Cair  v.  Natl.  Se<nirity 
Bank,  107  Mass.  46,  9  Am.  Rep.  6; 
SeoondBanko.  Williams,  13  Mich,  282; 
Mclntyre  it.  FacmerB',  eta..  Bank,  115 
Mich.  2S5,  73  N.  W.  233;  Creveling 
V.  Bloomsbury  Nat.  Bank,  46  N.  J.  L. 
256,  60  Am.  Rep.  417;  Duncan  v. 
Berijn,  60  N.  Y.  151;  Rialey  o.  Phcenix 
Bank,  83  N.  Y.  318,  28  Am.  Rep.  421, 
affd..  Ill  U.  8.  125,  4  a  Ct.  322,  28 
L.  £d.  374;  Chaffee  u.  Bank,  40  Oh.  St. 
1;  Eirst  Nat.  Bank  v.  Gish,  72  Pa.  13; 
Finrt  Nat.  Bank  (^  Northumberland 
«.  McMiohal,  106  Pa.  460;  Imboden  p. 
Perrie  &  Wife,  13  Lea,  604;  Central 
Bank  o.  Davia  (Tex.  Qt.  App.),  149 

a  w.  29a 

••  Section  189.  "A  check  of  itself 
does  not  operate  as  an  assignment  of 
any  part  of  the  funds  to  the  credit  of 
the  drawer  with  the  bonk,  and  the  bank 
is  not  liable  to  the  holder,  unless  and 
mitil  it  accepts  c«  certifies  the  check." 


Infra,  S  1209.  For  decimons  under  this 
section,  see  Kaeeemeyer  v.  Smith,  22 
Idaho,  1,  123  Pac.  943;  BoeweU  v. 
atisens'  Savings  Bank,  123  Ky.  486, 
96  S.  W.  797;  First  Nat.  Bank  p. 
Hargis^.Bank,170£y.690,186S.W. 
471;  Allen  v.  Puritan  Trust  Co.,  211 
Mass.  409,  97  N.  E.  916;  Looier  v. 
State  Savings  Bank,  149  Mich.  483, 
112  N.  W.  1119;  Superior  Nat.  Bank 
«.  National  Bank  of  Commerce,  99  Neb. 
833,  157  N.  W.  1023;  Meuer  n.  Pbenix 
Nat.  Bank,  94  N.  Y.  App.  Div.  331, 
88  N.  Y.  S.  S3;  Schlesinger  v.  Kursrok, 
47  Misc.  634,  94  N.  Y.  S.  442;  Anglo- 
South  American  Bank  v.  National  Oty 
Bank,  146  N.  Y.  S.  457, 161  N.  Y.  App. 
Div.  268.  But  see  Hove  v.  Stanhope 
State  Bank,  138  la.  39,  115  N.  W.  476; 
Findlay  v.  Com  Exchange  Bank,  166 
Bl.  App,  67.  Also  see  the  argument  in 
2  L.  R-  A.  (N.  8.)  86  n.  that  the  Ne- 
gotiable Instruments  Law  deprives  the 
payee  of  a  check  of  only  one  incident  of 
an  alignment — the  right  to  maintain  a 
direct  action  against  the  bank.  In  view 
of  the  words  of  Sec.  189,  the  argument 
seems  untenable. 

"  Macleed  v.  Snee,  2  Strange,  762; 
Pierson  v.  Dunlop,  Cowp.  571;  Grif- 
fin  V.  Weatherby,  L.  R.  3  Q.  B.  763; 
Bamier  k.  Johnston,  L.  R.  5  H.  L.  167; 
In  re  Boice,  33  Ch.  D.  612;  Defoe  ». 
Smith,  43  Ark.  221 ;  Redman  n.  Adams, 
61  Me.  429;  Whitney  v.  Eliot  Natl. 
Bank,  137  Mass.  351,  50  Am.  Rep.  316; 
Schmittler  r.  Simon,  101  N.  Y.  S64, 
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Instruments  Law.'  These  authorities  necessarily  involve  the 
conclusion  that  such  an  -order  is  general  and  directs  payment 
unconditionally  irrespective  of  the  existence  or  of  the  sufficiency 
of  the  fund  referred  to.  If  these  decisions  are  sound,  there 
seems  little  reason  why  the  same  construction  should  not  be 
applied  to  non-n^otiable  orders  of  the  same  sort.  The  New 
York  Court  of  Appeals  so  applied  it  in  one  case.*  But  this  case 
seems  to  have  been  overruled;  *  and  in  apite  of  the  cases  in- 
volving the  negotiability  of  an  instrument  payable  to  wder 
it  is  perhaps  generally  a  more  accurate  intCTpretatioD  of  the 
intention  of  the  drawer  in  such  cases  to  suppose  either  that  the 
payment  was  intended  to  be  conditional  on  the  existence  of 
the  indebtedness  referred  to,  or  that  that  indebtedness  was 
intended  to  be  security  for  the  payment  of  the  order.  In  eadi 
case  whether  the  instrument  in  terms  is  or  is  not  payable  to 
order  or  bearer  the  essential  question  is  whether  a  fimd  is 
referred  to  as  merely  a  possible  source  of  reimbursement  for 
the  drawee  or  whether  the  order  is  to  be  paid  only  from  the 
ftmd. 

§  426.  "Wliether  an  unconditional  order  or  bin  of  exchange 
may  ever  be  an  assignment 

Whether  it  may  be  shown  that  an  assigmnent  of  a  particular 
fund  or  part  of  it  was  intended,  though  the  order  given  to  the 
intended  assignee  makes  no  mention  of  a  particular  fund,  and 
in  terms  directs  payment  to  be  made  unconditionally,  is  a 
question  which  has  caused  considerable  difference  of  judicial 
opinion.  Some  courts  hold  that  though  a  bill  of  exchange  is 
not  of  itself  an  assignment,  it  is  evidence  tending  to  show  one, 

S  N.  E.  462,  64  Am.  Bep.  737;  Ciuran  graph  Co.,  S7  N.  Y.  4fi9.    Aa  order 

tr.  little,  40  Oh.  St.  397;  Courmn  v.  directing  the  paymeat  of  fifty  dollan 

Ledlie'B  Adm'r,  31  Pa.  606;  Corbett  a  month  until  three  hundred  dollars 

V.  Clark,  45  Wig.  403,  30  Am.  Rep.  had   been   paid,    and   directing   that 

763.  the  payments  should  be  chained  to  the 

'  Sec.  3,  infra,  i  II37.    See  for  ap-  drawer's  salary  account,  waa  held  not 

plicatione,  First  Nat.  Bank  v.  light-  to  amount  to  an  assignment. 
ner,  74  Kana.  736,  738,  88  Pac.  69,  8  •  Brill  v.  Tuttle,  81  N.  Y.  464,  467, 

L.  R.  A.  (N.  S.)  231,  118  Am.  St.  Rep.  37  Am.  Rep.  516;  Crouch  v.  MuUw, 

353;  Shepard  v.  Abbott,  179  Man.  300,  141  N.  Y.  496,  36  N.  E.  394.     Cf. 

60  N.  E.  782.  McDonald  v.  Ballston  Spa,  34  N.  Y. 

'Shaver   v.    Western    Union   Tele-  Misc.  496,  70  N.  Y.  S.  279. 
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and  in  oonneetion  with  facts  indicating  that  such  was  the 
intent  of  the  drawer,  will  give  the  payee  a  rij^t  to  the  indebted- 
ness of  the  drawee  to  the  drawer/  And  the  fact  that  a  check 
or  draft  is  for  the  exact  balance  of  ihs  account  due  from  the 
drawee  to  the  drawer  has  been  held  to  show  an  intent  to  assign 
the  fund.**  It  is  obvious,  however,  that  if  evidence  that  the 
debtor  owed  only  one  sum  is  to  be  r^arded  as  proof  that  the 
drawer  of  an  order  is  requesting  payment  out  of  that  sum 
exclusively,  almost  any  check  or  bill  of  exchange  might  be 
shown  to  be  an  assignment.  There  aeems  no  more  reason  to 
suppose  that  a  check  for  the  drawer's  entire  balance  is  an 
assignment  of  the  whole  balance  than  that  a  check  for  part  of 
the  balance  is  a  partial  assignment.  For  in  the  latter  case  as 
well  as  the  former  the  inference  is  strong  that  the  payment  was 
e^iected  to  be  made  from  a  particular  account,  but  that  is  not 
enough.  In  both  cases  the  check  directs  the  bank  to  pay  the 
amount  of  the  check  irrespective  of  the  debtor's  balance,*  and 
the  bank  could  pay  and  charge  the  drawer,  though  there  was 
no  balance.  In  opposition  to  the  authorities  which  have  been 
cited,  other  cases  hold  that  a  "written  instrument  which  is 
plain  in  its  terms,  cannot  be  changed  into  something  else  by 
anything  Uiat  the  parties  said  at  the  time  of  tnnlring  it."* 
These  cases  seem  sound  in  denying  that  an  order  plainly  direct- 
ing payment  without  reference  to  a  fund  can  be  construed  to 
mean  anything  else.  The  parol  evidence  rule  forbids  it.  Nor 
is  such  an  order  evidence  of  an  assignment  but  rather  the 
contrary.    It  tends  to  prove  that  the  amount  of  it  was  to  be 

*  Fiiat  Nat.  Bank  e.  Dubuque,  etc.,  of  ext^unge  had  been  dtawn  against 
R.  Co.,  62  la.  378,  3  N.  W.  396,  36  a  particular  oonaignmeat  ot  goods  did 
Am.  Rep.  2S0;  Bank  of  Cotnmerce  d.  not  make  the  bilk  an  angnment. 
Bog7,  44  Mo.  13,  100  Am.  Dec.  247;  Cowpcrthwaite  e.  Sheffield,  3  N.  Y. 
Muth  D.  St.  Louia  Trust  Co.,  77  Mo.      243. 

App.    4SS;    CcDtzal    Bank    v.    Davis  ■  Lewis  n.  Tradera'  Bank,  30  Mum. 

(l^z.  Civ.  App.),  149  S.  W.  290.  134, 14  N.  W.  687.    To  the  nme  effect 

•>  Jennen  t>.  Vfimift,  87  Me.  307,  32  are,  Watson  t>.  Duke  of  Wellington,  1 

AtL  908;  Muth  v.  St.  Louis  Trust  Co.,  Ruas.  &  M.  002;  Baer  p.  English,  84  Ga. 

77  Mo.  App.  493;  Hawee  v.  Blackwell,  403,  II  S.  £.  453,  20  Am.  St.  B«p.  373; 

107N.C.  196,  12S.E.246,22Am.Bt.  Hart's  Asaigneee  t>.  Dixon,  5  Ky.  U 

Bep.  870.   See  also  Moore  c.  Davis,  67  Rep.  669;  BuA  v.  Foote,  68  Min. 

Mich.  261,  23  N.  W.  800;  Gardner  d.  6,  38  Am.  Rep.  310;  Hutter  v.  EUwsn- 

The  Nat.  City  Bank,  39  Ohio  St.  600.  g^,  i  Lana.  8.    Cf.  Revine  c.  Quunb- 

•  Thoefore,  a  letter  staUng  that  bills  Uas,  120  Ga.  714,  717,  48  S.  E.  123. 
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paid  r^ardlees  of  the  state  of  accounts  between  ibe  drawer  and 
drawee.  But  the  discussion  seems  generally  to  have  been 
confined  to  an  inquiry  whether  the  order  itself  could  be  shown 
to  amount  to  an  assignment.  For  the  reasons  given  this  seems 
impossible.  The  fact,  however,  that  an  absolute  order,  n^o- 
tiable  or  otherwise,  has  been  given  does  not  preclude  the 
possibility  that  an  assignment  of  the  fund  also  has  been  made 
to  secure  the  payment  of  the  order.  There  is  nothing  in  the 
writing  to  contradict  such  an  intention.  If  a  written  assign- 
ent  were  given  in  connection  with  a  check  or  other  absolute 
order,  it  seems  difficult  to  suppose  the  written  assignment 
would  not  be  given  proper  effect; '  and  since  an  assignment 
need  not  be  in  writing,*  except  as  required  by  statutes,'  it  seetns 
to  follow  that  any  intent  manifested  by  the  drawer  of  an 
absolute  order  that  a  specific  fund  shall  be  assigned  to  secure 
payment  of  the  order,  would  be  as  operative  as  a  writing.  The 
weight  of  authority  sustains  the  position  that  such  an  intent 
may  be  shown  orally."  It  was  laid  down  by  Stoiy,"  that  a 
bill  of  exchange  or  order  which  did  not  purport  to  be  drawn 
on  a  particular  fund  became  an  assignment  when  accepted  by 
the  drawee  and  this  statement  is  frequently  rq}eated  in  the 
cases.'*  It  is,  however,  not  strictly  accurate.  The  acc^tance 
creates  a  novation  which  is  more  than  a  mere  assignment. 
The  payee  of  the  order  acquires  a  new  and  direct  I^al  right 
against  the  acceptor,  which  could  alwaj^  have  been  enforced 
by  an  action  by  the  payee  in  his  own  name,  and  which  is  not 
subject  to  any  defence  which  might  have  been  set  up  against 

'  Thin  was  bo  bdd  in  Hove  v.  Stan-  Daniel  v.  Maxwdl,  12  Ore.  202,  27 

hope  State  Bonk,  138  Inwa,  39,  US  Pac.  932,  28  Am.  St.  Rep.  740;  Hie 

N.  W.  476;  although  the  Negotiable  First  Nat.  Bank  of  Wdbburg  v.  Kim- 

Inatrumente  Law,  in  force  in  Iowa,  berlands,  16  W.  Va.  655.     Where  a 

tnovides  that  a  check  is  not  an  asmgn-  bank  book  was  delivered  simultane- 

ment.  ouely  with  a  check,  and  the  nilea  of 

■  See  supra,  i  424,  ir^,  i  430.  the  bank  required  that  the  book  must 

■See  it^ra,  {S21.  be  preoented  in  order  to  secure  pay- 

N  Fourth  Nat.  Bank  v.  Yardley,  IA5  ment,  th«v  was  held  to  be  a  valid 

U.  S.  634,  644,  41  L.  Ed.  855,  17  8.  Ct.  asmgrnnent.    Venturi  v.  SUvio  (Ala.), 

439;  Moore  v.  Lowrey,  25  Iowa,  336,  73  So.  45. 

95  Am.  Deo.  790;  Risley  v.  Phcsnix  "Mandeville  e.   Welch,  6  Wheat 

Bank,  83  N.  Y.  318,  38  Am.  Bep.  421 ;  277,  S  L.  Bd.  S7. 
Throop  Grain  Cleaner  Co.  c  Smith,  "  See  caaee  cited  in  notes  to  the  pr^ 

110  N.  Y.  83,  88,  17  N.  E.  671;  Mc-  ceding  section  paxtim. 
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the  drawer,"  unless  the  acceptance  is  conditional.'*  A  drawee 
who  was  indebted  to  the  drawer  for  the  sum  named  in  the 
order  for  the  same  reason  is  by  his  acc^tance  dischai^ed 
from  further  liability  to  the  drawer  of  the  order."  An  order 
by  the  creditor  given  directly  to  the  debtor  requesting  him  to 
pay  a  third  person  does  not  in  the  absence  of  notice  to  that 
person  make  him  an  assignee  of  the  claim.  The  request  is 
merely  a  revocable  mandate. "  If,  however,  the  creditor  should 
make  a  contract  with  his  debtor  that  the  latter  should  pay  a 
third  person,  the  original  obligation  would  th^eby  be  dis- 
charged, and  under  the  new  contract  the  rights  of  the  person  to 
whom  payment  was  to  be  made  would  be  governed  by  the  prin- 
ciple applicable  to  contracts  for  the  benefit  of  a  third  j)erson." 


§  427.  Orders  on  a  drawee  to  pay  when  he  has  collected. 

Sometimes  an  order  is  given  upon  a  drawee  who  has  not  yet 
collected  the  claim  to  which  the  order  refers.  That  such  an 
order  operates  as  an  assignment  of  the  drawer's  claim  against 
the  drawee  when  the  money  is  collected,  is  imquestionable," 

I'Walk^  V.  RoBtron,  9  M.  &  W. 
411;  Delaware  County  CommiBsionerB 
r.  Dielxdd  Safe  &  Lock  Co.,  133  U.  S. 
473,  486,  33  L.  Ed.  674,  10  S.  Ot.  390; 
Barlow  v.  Lande,  25  Cal.  App.  424,  147 
Pac.  231;  Page  v.  Danfortb,  53  Me. 
174;  fiurrowB  ti,  Glover,  106  Maaa.  324; 
TlioinpMon  d.  Emery,  27  N.  H.  269; 
HaU  0.  Jooee,  Ifil  N.  C.  419,  66  8.  E. 
3C0;  Bentley  i>.  Standard  fire  Ins.  Co., 
40  W.  Va.  729,  23  S.  E.  684;  Mu- 
Eneaney  v.  She^in,  [1912]  1  Ir.  Rep. 
32.  CJ.  Caroua  v.  Boxley,  203  Fed. 
073,  1^  C.  C.  A.  69;  Curtis  ti.  Walpole 
Ere  Co.,  218  Fed.  146, 134  C.  C.  A.  140. 
In  GetcheU  v.  Maney,  69  Me.  442,  443, 
tbe  court  said:  "In  such  cases  the 
lights  of  the  plaintiff  as  anignee  are 
amply  the  consideration  for  the  new 
contract,  and  the  new  contract  is  the 
ground  of  action.  The  suit  is  upon  the 
ddendant'a  promise  Xa  the  plaintiff, 
and  not  'upon  the  assignment,'  or 
upon  any  right  derived  from  the  as- 
signment ex  vi  faeti." 


Similarly  the  New  Jersey  Court: 
"K,  however,  such  an  order  had  been 
giv^i  and  accepted  by  Ithe  debtor]  the 
affair  would  have  reached  the  stage  of 
novatiiHi  and  [the  debtor]  would  have 
been  liable  at  law  to  [the  aaagnee]." 
Tj»iig»f^  I,.  Bradley  &  Currier  Co.,  50 
N.  J.  Eq.  201,  214,  24  AU.  605. 

'*  Hi^an  V.  Globe  Mut.  Ac.  Assoc., 
140  Cal.  610,  74  Pac.  153. 

"Buttricfc  Lumber  Co.  n.  Collins, 
202  Mass.  413,  418,  80  N.  E.  138. 

w  Brockmeyer  v.  Washington  Nat. 
Bank,  40  Kans.  744,  21  Pac.  300; 
Scbreiber  p.  Keller  Engraving  Co.,  57 
N.  Y.  Misc.  644,  108  N.  Y.  8.  668; 
Alvord  V.  Luckenbach,  106  Wis.  537, 
82  N.  W.  635.  See  also  Glegg  ».  Reea, 
L.  R.  7  Ch.  71,  74. 

"See  McEneaney  v.  Shevhn,  [1912] 
1  Ir.  R.  32,  278;  Slaughter  f.  Bank  of 
Texhne  (Tex.  Civ.  App.),  164  S.  W. 
27. 

X  See  tupra,  i  414. 
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but  whether  it  operates  as  an  assignment  of  the  claim  before 
it  is  paid  to  the  drawee,  is  not  so  clear.  Some  decisions  hold 
that  it  is  not  an  assignment  and  accordingly  a  gamishmeDt  of 
the  ultimate  debtor  before  he  has  paid  to  the  drawee  of  the 
order  is  effective,"  and  also  a  settlement  may  be  made  by 
the  drawer  with  the  ultimate  debtor."  It  seems,  however, 
that  such  an  order  should  operate  as  an  assignment  if  the 
payee  is  intended  to  collect  the  claim  and  keep  its  pro- 
ceeds. The  drawer  should  hardly  be  allowed  to  act  in  dero- 
gation of  the  order.  TVhen  he  directs  the  drawee  to  pay  what 
the  latter  collects,  it  is  a  natural  inference  that  he  impUedly 
undertakes  that  the  drawee  shall  be  allowed  to  collect  without 
interference.  If  this  imphcation  is  proper,  the  payee  of  the 
order  has  in  effect  a  power  which  cannot  be  destroyed  to 
collect  the  claim  from  die  ultimate  debtor  through  the  drawee 
as  an  intermediary." 

§  428.  Promises  to  assign  or  to  pay  out  of  a  particular  fund 
are  not  assignments. 

It  is  sometimes  said  that  "every  assignment  of  a  chose  in 
action  is  m^iely  an  executory  contract  which  equity  con^ders 
as  executed,  and  which  ihe  law  following  equity  regards  as  con- 
ferring certain  rights  which  the  assignor  is  bound  to  respect;"*' 
but  there  is  a  distinction  between  the  enforcement  by  equity 
of  an  agreement  which  the  parties  intended  to  take  effect  as  a 

"  White  ■>.  Coleman,  130  Mass.  316;  accepted   hy   the   immediate  drawee 

In  re  Cleary,  9  Waah.  606,  3S  Pac.  79.  but  the  drawer  had  himself  coUected 

But  in  Muller  v.  Kling,  209  N.  Y.  239,  from  the  debtor.    Tlie  payee  sued  the 

103  N.  E.  138,  a  puichaser  of  a  draft  acoeptor.     The   court   held    the   ao- 

drawa  on  a  foreign  drawee  secured  by  a  ceptance  in  effeot  was  only  to  pay  when 

draft  in  favor  of  the  foreign  drawee  the  claim  was  collected.    The  decision 

drawn  on  a  debtor  of  the  drawer  woa  seems  correct,  but  the  court  said  also 

hdd  entitled  to  the  fund  represented  that  the  drawer  "had  a  perfect  right 

by  the  coUat^^  draft  as  against  an  in  law  to  revoke"  the  order  b^ore  the 

aaaignee  for  the  benefit  of  creditors,  drawee  collected  it.    This  seems  quee- 

And  see  Neamith  v.  Drum,  8  W.  A  S.  tionable. 

9,42  Am.  Dec.  280.  "This  view  finds  suMMirt  in  SpofTord 

x>  Commonwealth  v.  Cummings,  155  c  Kirk,  97  U.  S.  484,  24  L.  £d.  1032; 

Pa.  30,  26  Atl.  996;  Lindsay  v.  Price,  Nesmith  v.  Drum,  8  W.  4  S.  9,  42  Am. 

33  Tex.   280.     See  also   Clayton   v.  Dec.  200. 

Fawcett's  Adms.,  2  Leigh,  IS.    In  the  "  Williams  v.  IngevBoU,  89  N.  Y. 

case  last  cited  the  order  had  been  50S,  519. 
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present  tranBaction  aod  aa  agreement  which  they  intended  to 
cany  out  in  the  future.  It  is  of  the  essence  of  an  assignment 
that  the  parties  agree  that  the  assignee  shall  immediately  be 
the  owner  of  the  claim  assigned,  and  shall  have  power  to  collect 
it  without  further  action  on  the  part  of  the  assignor.  Because 
such  an  t^reement  was  not  whoUy  effectual  at  law,  equity  gave 
effect  to  and  in  a  sense  specifically  enforced  the  agreement  of  the 
parties,  but  such  a  case  must  not  be  confused  with  one  where 
the  parties  make  an  executory  agreement  to  assign  in  the  future. 
Such  an  agreement  is  not  in  itself  an  assignment.^'  Nor  is  an 
agreement  to  pay  out  of  a  particular  fund  an  assignment  of  the 
fund  or  of  any  part  of  it  to  the  promisee.**  "The  test  is,  even 
of  an  equitable  assignment,  whether  the  debtor  would  be  justi- 
fied in  paying  the  debt  or  the  pwrtion  contracted  about  to  the 
person  claiming  to  be  assignee."**   The  distinction  to  be  drawn 


**7n  »  Stigo',  202  Fed.  791;  Na- 
tional City  Bank  v.  Torrent,  130  Mich. 
259,  89  N.  W.  B38;  State  p.  Ijndsay, 
73  Mo.  App.  473;  Arents  n.  Long 
Island  R.  Co.,  36  N.  Y.  App.  Dir. 
379,  382,  5S  N.  Y.  S.  401;  Lauermon 
BroB.  Co.  V.  Riehl,  156  Wis.  12,  145 
N.  W.  174.  See  olao  Hole  v.  Eltst  Nat. 
Bank,  60  la.  642. 

M  Chngtmas  t>.  RuMeU,  14  WoU.  69, 
20  L.  Ed.  762;  DiUon  v.  Barnard,  21 
WolL  430,  22  L.  Ed.  673;  IVist  c. 
ChiH,  21  WaU.  441,  22  L.  Ed.  623; 
Removal  Casee,  100  U.  S.  4fi7, 25  L.  Ed. 
698;  Smedley  v.  Speckman,  157  Fed. 
815,  86  C.  C.  A.  179;  Maier  v.  Ftee- 
mon,  112  Cal.  8,  44  Pac.  357,  53  Am. 
Bt.  Rep.  151 ;  De  Winter  v.  Thomaa,  34 
App.  Caa.  D.  C.  80, 27  L.  R.  A.  (N.  S.) 
634;  Kdley  p.  Newman,  79  lU.  App. 
285;  Stearna  v.  Quincy  Mut.  Fire  Ins. 
Co.,  124  Maaa.  61,  63,  26  Am.  Rep. 
647;  Hale  e.  DrtMen,  76  Minn.  183, 
78  N.  W.  104S;  Fairbanka  v.  Welahans, 
SS  Neb.  362,  75  N.  W.  866;  Philiipa 
■>.  Hogue,  63  Neb.  192,  88  N.  W.  180; 
Lonigan  v.  Bradley  and  Currier  Co., 
£0  N.  J.  Eq.  201,  205,  24  Atl.  505; 
WilUama  e.  IngeraoU,  89  N.  Y.  508,  518; 
Addiaon  t>.  Enoch,  48  N.  Y.  App.  Div. 


Ill,  62  N.  Y.  a.  613,  affd.,  168  N.  Y. 
668,  61  N.  E.  1127;  Holmes  v.  Bdi,  133 
N.  Y.  App.  D.  455,  124  N.  Y.  S.  301, 
affd.,  200  N.  Y.  586,  91  N.  E.  1094; 
Donovan  t>.  Middlebrook,  96  N.  Y. 
App.  Div.  365,  88  N.  Y.  S.  607;  Bank 
of  New  Hanover  v.  Williams,  79  N.  C. 
129;  Chiiatmoa'  Adm.  v.  Griswold,  8 
Oh.  St.  658;  Davis  v.  Sute  Nat.  Bank 
{Te*.  Civ.  App.),  166  S.  W.  321,  327; 
Hiekaf .  Roanoke  Brick  Co.,  94  Va.  741, 
27  8.  E.  596;  Feamster  p.  Withrow,  9 
W.  Va.  206;  Dirimple  v.  State  Bank,  91 
Wig.  601,  65  N.  W.  fiOI.  See  alao 
Wylie's  Appeal,  02  Pa.  196;  Evana  v. 
Rice,  96  Vo.  60,  30  S.  E.  463.  But  aee 
Durham  o.  Robcrtoon,  [18981  1  Q.  B. 
765,769. 

"  Donovan  t.  Middlebrook,  95  N.  Y. 
App.  Div.  365,  367,  88  N.  Y.  S.  607; 
citing  Fairbanka  v.  Sargent,  117  N.  Y. 
320,  22  N.  E.  1039,  and  see  Triat  v. 
Child,  21  WaU.  441,  444,  22  L.  Ed.  623; 
Randd  v.  Vanderbilt,  76  N.  Y.  App. 
D.  313,  318,  78  N.  Y.  S.  124;  Davis  p. 
State  Nat.  Bank  (Tex.  Civ.  App.),  156 
S.  W.  321.  See  alao  Schubert  t>. 
Henberg,  66  Mo.  App.  678,  and  coaes 
cited  in  the  two  preceding  notes.  In 
Hargett  t>.  McCadden,  107  Oa.  773, 
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is  between  a  promise  that  the  promisor  will  pay  out  of  a  par- 
ticular fimd  and  an  agreement  that  the  promisee  may  collect 
a  particular  fund,  or  part  of  it,  and  may  pay  himself  when  he 
has  collected.  Therefore  a  promise  to  an  attorney  that  he 
shall  have  as  his  compensation  a  certain  share  or  payment  out 
of  a  fund  in  htigatloD  creates  a  valid  partial  assignment  if  the 
attorn^  is  to  collect  the  claim  and  pay  himself  by  retainli^ 
his  fee.**  Whereas  if  the  fiuid  is  to  come  into  the  hands  of  the 
client,  and  he  is  to  make  the  payment,  there  Is  only  a  contract 
ri^t.'^ 


§  129.  Whether  promises  to  assign  or  to  pay  out  of  a  fnnd 
create  equitable  liens. 
Where  there  is  only  a  promise  to  collect  and  pay  the  prom- 
isee when  the  collection  is  made,  or  a  promise  to  make  an  assign- 
ment in  the  future,  a  claim  to  the  fund,  if  allowed,  must  be 
based  on  the  theoiy  of  an  equitable  lien  given  by  the  specific 
enforcement  of  a  contract  rather  than  on  that  of  a  present 
assignment;  and  to  make  it  possible  to  contend  tiiat  such  en- 
forcement should  be  given.  It  must  first  be  established  not  only 
that  a  promise  was  made,  but  that  such  consideration  was 
given  for  It  as  to  fulfil  the  ordinary  requir^uaits  of  ihe  law.    A 


775,  33  S.  £.  666,  the  court  reached  a 
oontrery  concluBioa  quoting  from  Jones 
V.  GlOTer,  S3  Ga.  484,  487,  21  8.  E.  W. 
"In  order  to  infer  an  equitable  aaeign- 
ment,  such  foots  or  circumatancea 
must  appear  as  would  not  only  raise 
BD  equity  between  the  assignor  and 
assignee,  but  show  th«t  the  parties 
oontemplated  an  immediate  change  of 
ownenhip  with  respect  to  the  par- 
ticular fund  in  question,  not  a  change  of 
ownership  when  the  fund  should  be 
selected  or  realised,  but  at  the  time  of 
the  tranaaction  relied  upon  to  con- 
stitute the  assignment."  But  the 
true  teet  is  whether  an  immediate 
power  is  given  to  collect  the  money 
whKi  it  is  due.  If  an  immediate 
change  of  ownership  must  neceesarily 
have  been  contemplated,  an  assign- 
ment of  a  future  claim  would  never 


be  poeaible  unleea  the  parties  concaved 
themselves  able  to  transfer  immediately 
ownership  to  something  not  then 
existii^.  Cf.  Kin^bury  i>.  Bunill,  151 
Mass.  199,  24  N.  E.  36. 

"  Wylie  V.  Com,  15  How.  416,  14 
L.  Ed.  753;  In  re  Paschal,  10  Wall.  483, 
le  L.  Ed.  992;  Canty  b.  Lattemer,  31 
Minn.  239,  17  N,  W.  385;  Tcmey  p. 
Wilson,  45  N.  J.  L.  282;  Marahall  v. 
Meech,  51  N.  Y.  140,  10  Am.  Sep. 
672;  Wright  v.  Wright,  70  N.  Y.  98; 
Patten  v.  Wilson,  34  Pa.  St.  299; 
Milmo  Nat.  Bank  v.  Conv»y,  8  Tex. 
Civ.  App.  181,  27  S.  W,  828. 

"De  Winter  r.  Thomas,  34  App. 
Cas.  D.  C.  80,  27  L.  R.  A.  (N.  S.)  634. 
In  IngersoU  v.  Coram,  211  U.  S.  335, 29 
B.  Gt.  92,  53  L.  Ed.  208,  however,  it 
was  hdd  a  lien  was  created  thou^  the 
payment  was  to  be  made  by  the 
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present  assignment  to  secure  or  pay  an  antecedent  debt  is  valid. 
No  other  consideration  is  needed,  but  a  promise  to  make  such 
an  assignment  is  not  even  a  contract  to  assign,  unless  some  re- 
quested promise  or  performance  is  given  in  exchange.  Assum- 
ing, however,  that  sufficient  consideration  for  the  promise  is 
given  to  create  a  contract,  whether  such  a  contract  to  make  an 
assignment  in  the  future  or  to  pay  a  debt  in  the  future  out  of  a 
particular  fimd  should  give  rise  to  an  equitable  lien  involves 
the  same  question  that  arises  wherever  there  is  a  contract  to 
transfer  in  the  future  personal  property  not  ordinarily  the  sub- 
ject of  specific  performance.  How  far  such  a  contract  may 
give  rise  to  equitable  rights  in  the  property  is  a  question  upon 
which  there  is  much  conflict  of  authority. '^  It  has  been  said 
tiiat "  The  doctrine  may  be  stated  in  its  most  general  form  that 
every  egress  executory  agreement  in  writing,  whereby  the  con- 
tracting party  sufficiently  indicates  an  intention  to  make  some 
particular  property,  real  or  personal,  or  fimd,  therein  described 
or  identified,  a  security  for  a  debt  or  other  obligation,  or  whereby 
the  party  promises  to  convey  or  assign  or  transfer  the  property 
as  security,  creates  an  equitable  lien  upon  the  property  so  in- 
dicated, which  is  enforceable  against  the  property  in  the  hands 
not  only  of  the  original  contractor,  but  of  his  heiis,  adminis- 
trators, executors,  voluntary  assignees  and  purchasers  or  en- 
cumbrancers with  notice.'"*  This  statement  certainly  goes 
beyond  the  law  of  a  number  of  American  jurisdictions."'  As 
specifically  apphed  to  promises  to  assign  a  fund  in  the  future 
the  statement  would  involve  the  consequence  that  an  equitable 
hen  upon  the  fund  would  be  created  by  such  a  promise  to  assign 
in  the  future  a  claim  as  security  for  a  debt  though  not  by  a  prom- 
ise to  assign  the  claun  in  payment  of  the  debt.  In  fact  there 
are  a  few  decisions  where  an  executory  promise  has  been  held 
to  create  an  immediate  equitable  right,  but  no  distinction  is 
taken  in  these  cases  between  a  promise  to  assign  as  security 

original  creditto'  when  he  aoquired  the  "  3    PDmeroy    Eq.    JuriaprudeDce, 

fund.      The    deddon    Beema    iscon-  S  1235,  quoted  with  approval  a»  a  bosia 

siflteot  with  Christmiu  v.  RuBsell,  14  for  decisioii  in  Walker  ii.  Brovm,  165 

WaU.  69.  20  L.  Ed.  762;  and  Trirt  ».  U.  S.  654,  665,  41  L.  Ed.  866,  17  S. 

Child,  21  Wall.  441,  22  L.  Ed.  623.  Ct.  453. 

"  See    Williston,    Sales,    S  138;    19  "  See  19  Harv.  L.  Rev.  557. 
Harv.  I*  Bev.  657. 
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and  a  promise  to  assign  in  discharge  of  an  obligation."  On  the 
other  hand  must  be  set  the  cases  previously  cited  "  which  hold 
a  promise  to  assign  in  the  future  does  not  amount  to  an  aas^- 
ment,*'  since  these  cases  gena^lly  involve  the  question  whether 
the  promisee  had  a  right  to  the  fund  in  question  without  r^ard 
to  whether  that  right  should  properly  be  described  as  tiie  right 
of  an  assignee  or  of  a  lien  holder.  In  these  cases,  however, 
there  was  not  always  present  consideration  for  the  promise,  and 
the  procedure  may  often  not  have  been  such  as  to  permit  the 
assertion  of  an  eqmtable  right.  Further,  if  it  is  true  that  an 
equitable  lieu  arises  whenever  an  intention  is  indicated  to  make 
a  particular  fund  "a  security  for  a  debt  or  other  obligation/' 
it  would  seem  that  any  promise  for  consideration  to  pay  out 
of  a  particular  fund  would  create  an  equitable  lien  upon  the 
fund,  since  a  promise  to  a  creditor  not  merely  to  pay  when  the 
promisor  receives  a  specific  fund  but  to  pay  out  of  that  fund, 
manifests  clearly  an  intention  to  dedicate  tiie  fund  as  security 
for  the  payment  of  the  debt.  Yet  a  great  weight  of  authority 
sustains  the  view  that  a  promise  to  pay  out  of  a  particular  fund 
gives  no  equitable  right  in  the  fund  to  the  promisee.'^ 


"  In  HompBon  u.  Erie  R&ilroad,  207 
N.  Y.  171,  100  N.  E.  791,  it  became 
importaat  to  decide  whether  the  date 
of  an  niienrnwit  wu  to  be  regarded  aa 
the  date  when  a  written  awKtunent 
was  delivered  or  a  prior  date  when  a 
contract  to  aeaign  was  made.  The 
court  said  at  page  180,  "It  may  be 
reasonably  oaeumed  that  an  agreement 
to  assigQ  B'e  aalaty  was  made  at  the 
time  H.  A  Co.  purchBMd  the  note. 
Such  firm  thereby  became  the  equita- 
Ue  owner  of  B'b  salary  as  of  that  day." 
In  this  case  the  pTomised  aadgmnent 
was  for  security,  but  the  importance 
of  that  was  not  suggested  by  the  court, 
and  in  Dexter  v.  Gordon,  11  App.  Cas. 
D.  C.  60,  an  agreement  to  assign  a  part 
of  a  claim  in  the  future  was  held  to 
give  an  equitable  right  to  the  promisee 
though  the  assignment  was  not  to  be 
as  security  but  in  payment  of  an 
obligation.  See  also  Greey  c.  Docken- 
dorff,  231  U.  S.  513,  34  S.  Ct.  166,  58 


L.  Ed.  339;  Citiiens'  Loan  Assoc  p. 
Boston  ft  Maine  R.  Co.,  196  Mass. 
528,  530,  531,  S2  N.  E.  696, 14  L.  R.  A. 
(N.  8.)  1025,  124  Am.  St.  Rep.  584; 
Crumliah  v.  Central  Inq).  Co.,  38 
W.  Va.  390,  18  S.  E.  456,  23  L.  R.  A. 
120,  45  Am.  St.  Rep.  872. 

"  Supra,  i  428, 

**  It  waa  held  in  Benford  v.  Banner, 
40  Fa.  9,  80  Amo^can  Deo.  645,  that  a 
promise  to  assign  paet.offioe  wanants 
in  the  future  gave  no  ownership  in  the 
warrants  to  the  promisee. 

"  This  in  aec«Bsarily  involved  in 
those  of  the  dedaons  cit«d  «upni,  {  428; 
when  there  was  pmeat  cooaideration 
for  the  promise  in  question,  ainoe  tboee 
cases  thou^  generally  stating  meidy 
that  such  a  iHvmise  did  not  amount  to 
a  partial  assignment  involved  the 
broad  question  whether  the  promisee 
had  any  right  whatevv  in  the  fund. 
Moreover  the  New  York  Court  of 
Appeals    haa    hdd   that— "Whatever 
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II  1  Q.  B.  766, 


§  480.  Formalities  requisite  for  assignment 

The  common  law  recognized  two  lands  of  property,  tangible 
property  of  which  delivery  of  possession  or  livery  of  seisin  '* 
might  be  made,  and  intangible  property  which  in  so  far  as  trans- 
ferable at  all  was  appropriately  transferred  by  deed.  As  has 
been  seen,  a  chose  in  action  was  not  assignable  in  a  strict  sense, 
and  even  by  deed  the  best  that  could  be  done  was  to  create  at 
law  an  irrevocable  power  to  collect  and  a  right  in  equity  to 
enforce  the  assignment  so  far  as  that  could  be  done  without  in- 
jury to  l^al  titles  or  prior  equities.  Authority  to  collect,  how- 
ever, can  be  pven  without  the  formality  of  a  deed  or  even  writ- 


tbe  law  m^  be  dsewbere,  it  must  be 
re^tfded  aa  the  settled  law  of  this 
State  that  an  agreanent,  either  by 
parol  or  in  writing,  to  pay  a  debt  out 
of  a  deaignated  fund  does  not  give  an 
equitable  lien  upon  the  fund,  or  operate 
as  an  equitable  aasignment  thereof." 
Williams  r.  Ingenoll,  89  N.  Y.  608, 
SIS,  adding:  "It  was  so  decided  in 
Rogers  r.  Hosadc's  Executors,  18 
Wend.  319.  That  case  was  foUowed, 
and  the  same  rule  laid  down  in  Christ- 
mas V.  Russell,  14  Wall.  69,  20  L.  Ed. 
762,  and  Trist  e>.  Child,  21  id.  441," 
22  L.  Ed.  623.  To  the  same  effect  are 
Randd  v.  VanderbUt,  75  N.  Y.  App. 
Div.  313,  319,  78  N.  Y.  8.  124,  where 
the  above  language  was  quoted  and 
i^ij^ed,  and  Wri^t  o.  Aero  Corpora- 
tion, 128  N.  Y.  S.  72S.  Dexter  t>. 
Gordon,  11  App.  Cas.  D.  C.  60,  like 
the  New  York  deciMone,  distinguishes 
between  a  promise  to  assign  in  the 
future  and  a  promise  to  pay  out  of  a 
particular  fund,  holding  that  the 
former  ^ves  a  lien  but  the  latter  doea 
not.  See  also  DeWinter  tr.  Thomas,  34 
App.  Cas.  D.  C.  80,  27  L.  R.  A.  (N.  8.) 
934.  Tbd  case  of  IngecsoU  v.  Coram, 
211  U.  8.  335,  29  8.  Ct.  92,  63  L.  Ed. 
20S,  seems  a  solitary  Amerioan  deci- 
sion allowing  an  equitable  lien  based 
on  a  promise  to  pay  out  of  a  particular 
fimd.  It  ma^  be,  however,  that  this 
retK«senta  the  English  law.    Sse  Dur- 


ham p.  Robertson,  [1 
769.  In  Elmore  i 
Mass.  321,  67  N.  E.  314,  the  court  said: 
"We  are  of  the  ojanion  that  where 
nothing  more  appears  than  an  agree- 
mmt,  whether  oral  or  in  writing,  by 
the  owner  of  real  estate,  to  collect, 
eithw  personally  or  by  his  agents, 
the  rents  t^t  may  accrue  therefrom, 
and  turn  them  over  to  his  creditor  in 
payment  of  a  debt,  even  though  the 
money  represented  by  the  debt  has 
been  used  to  increase  the  value  of  the 
property,  equity  will  not,  in  the  ab- 
sence of  a  stipulation  to  that  effect,  or 
of  language  from  which  such  an  inten- 
tion clearly  appears,  create  a  lien  or 
eharge  upon  the  estate,  or  the  rents 
arising  thoef  rom,  to  aeoure  the  cred- 
itor." Citing — Pinch  v.  Anthony,  8 
Allen,  638;  Falmouth  Bank  p.  Cape 
Cod  Ship  Canal  Co.,  166  Mass.  660, 
667,  44  N.  E.  617;  Rogera  v.  Hosack's 
Ez'rs,  18  Wend.  319,  334;  Mivton 
V.  Naylor,  1  Hill,  683;  Riohanls  v. 
Shingle,  etc.,  Co.,  74  Mich.  67,  41 
N.  W.  860;  Wright  v.  EUison,  1  WalL 
16,  17  L.  E.  556;  Walker  tr.  Brown, 
165  U.  8.  654,  17  8.  Ct.  463,  41  L.  Ed. 
865.  Cf.  Kingsbury  v.  Burrill,  161 
Msas.  1S9,  24  N.  E.  3«. 

**  IJvery  of  srasin  was  as  ^iplioable 
to  chattels  in  the  esily  law  as  to  real 
eetate.  Ames's  Lectures  cm  Legal 
Hist.  173. 
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ing,  and  if  an  asBigoment  ib  intended,  however  the  intent  vauy 
be  shown,  courts  will  carry  out  so  far  as  possible  the  int^Mon. 
It  was  stated  in  an  early  Massachusetts  caae  that  "it  is 
uniformly  holden,  that  an  assignment  of  an  instrument  imder 
seal  must  be  by  deed:  in  other  words,  that  the  instrument  of 
transfer  must  be  of  as  high  a  nature,  as  the  instrument  trans- 
ferred." "  No  authority  is  cited  for  this  statement,  but  it  has 
been  several  times  repeated  in  Massachusetts.*^  There  seems  no 
warrant  for  it  either  on  principle  or  authority,  and  parol  assign- 
ments of  choses  in  action  under  seal  have  been  universaUy  up- 
held in  other  jurisdictions.'*  It  is  possible  that  the  confusion  as 
to  the  necessity  of  a  sealed  assignment  arose  from  a  failure  to 
distinguish  wMignrnptita  of  ordinary  covenants  from  assignments 
of  covenants  nmning  with  the  l^id.  In  order  that  the  benefit 
of  a  covenant  shall  nm  with  the  land  it  is  essential  that  title 
to  the  land  be  transferred  and  a  larger  estate  than  a  leasehold 
can  only  be  transferred  by  deed.  Consequently,  without  a  deed, 
it  may  be  said  that  the  covenant  cannot  be  assigned,  so  as  to 
make  the  assignee  entitled  at  common  law  to  sue  in  his  own 
name  upon  it.  Here,  however,  we  are  dealing  with  an  excep- 
tion to  the  rule  that  choses  in  action  are  not  assignable,  and 
seeking  the  requisites  for  bringing  a  case  within  the  exception. 
Moreover,  even  here  it  is  not  the  assignment  of  the  covenant 
which  must  be  luider  seal,  but  the  deed  conveyii^  the  estate." 

■•  Wood  p.  Partridge,  11  Mms.  488,  Howud,  U  Gray,  fill,  which  state 

491.  the  contraiy. 

"  Brewer  v.   Dyer,    7    Cuflh.    337;  "  Row  o.  Dawoon,  1  Vm.  Br.  331, 

Bridgham  v.  Tileston,  5  Allen,  371;  332;  Moore  v.  Waddle,  34  CaL  14S; 

Sanders  t>.  Partridge,  108  Mass.  S5e,  Barrett  v.  Hinckley,  124  111.  32,  14 

fiSS.     Theee  were  all  casea  of  leases  N.  E.  863,  7  Am.  St.  R«p.  331;  Mon- 

aad  the  queetioD  involved  was  whether  tague  v.  Aygom,  164  III.  App.  590; 

«  oould  sue  in  his  Bobbins   v.    Bacon,    3    Greeol.    346; 


own  name  on  the  covenant  contained  Winahip  c.  Portland  Base  Ball,  etc, 

in  the  lease.    The  case  last  cited  points  Aj»oo.,  78  Me.  571,  574,  7  Atl.  706; 

out  that  ownership  of  the  leased  estate  Prescott  f.  Hull,  17  Johns.  284,  292; 

can  be  transferred  without  a  deed  and  Ford  v.  Stuart,  19  Johns.  342;  Canna- 

that  ownership  of  the  estate  involves  d^  v.  Shepard,  2  Jones  Eq.  224,  228; 

a  right  to  aue  on  the  covenants.    But  Durst  ir.  Swift,  11  Tex.  273. 
the  court  in  distinguishing  the  earlier  "  See    Sanders    v.    Partridge,    lOS 

dectaioDs  repeats  the  formula  that  an  Mass.  556.     So  an  assignment  of  a 

assignment  of   a  contract  under  seal  mortgage  of  real  estate,  where  a  seal 

must  itself  be  under  seal.    Cf.  Dunn  v.  is  necoaaaiy  for  a  conveyance  of  land, 

Snell,   15  Mass.  481,  and  Currier  u.  should  be  under  seal.  Den  o.  Dtmou, 
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Except  as  statutes  have  made  a  change,  an  as^gnment  need 
not  even  be  in  writing.  An  oral  assignment  for  value  is  sufficient 
not  only  to  give  the  assignee  a  legal  power  of  attorney  to  col- 
lect the  claim,  but  also  to  create  an  equitable  right  as  ^laiost 
the  asfflgnor,  and  any  one  standing  in  no  better  position.^ 
There  are  occasional  statements  that  to  make  an  oral  afisign- 
ment  of  a  debt  valid,  as  against  creditors,  or  even  between 
parfiee,  there  muat  be  at  least  a  symbolical  or  constructive  de- 
livery, although  the  delivery  may  be  evidenced  by  a  less  sig- 
nificant act  than  is  required  for  the  assignment  of  a  chose  in 
action  wtuch  is  capable  of  manual  delivery; "  but  this  doctrine 
cannot  be  accepted.  Intangible  ehoses  in  action  do  not  "tie 
in  lively,"  *'  and  except  as  statutes  have  changed  the  common 
law,  intent  to  ass^  and  consideration  are  the  only  requisites 


5  Halst.  166,  thou^  the  mortgage 
debt  might  be  assigned  without  a  seal 
and  the  ownership  of  the  debt  would 
e<)uitably  entitle  the  assignee  to  the 

BBCuri^. 

•■Heath  v.  Hall,  4  Taunt.  328; 
"nbhits  V.  GtOTse,  5  A.  A  £.  107;  Be 
Macauley,  158  Fed.  322;  Lowery  v. 
PeteMon,  76  Ala.  109;  Wiggins  d.  Mo- 
Donald,  18  Cal.  126;  Chamberlia  v. 
Gilman,  10  Colo.  94,  14  Fac.  107; 
Mason  u.  Chicago  Trust  Co.,  77  111. 
App.  19;  Hyatt  v.  Foster,  196  III.  Ar). 
428;  McAleer  v.  McNamsra,  140  Iowa, 
112,  117  N.  W.  1122;  Jewett  Lumber 
Co.  ».  Anderson  Coal  Co.,  181  Iowa, 
950,  165  N.  W.  211;  Clark  p.  Wiss,  34 
Kans.  653,  9  Poc.  281;  Newby  r.  Hill, 
2  Mete.  530;  Lexington  Brewing  Co. 
0.  Hamon,  165  Ky.  711, 160  S.  W.  284; 
Edwaids  V.  SucoenioD  a!  Daley,  14 
Ia.  Ann.  384;  Howe  v.  Howe,  97  Me. 
422,  64  Atl.  908;  Onion  v.  Paul,  1  H. 

6  J.  114;  Smith  f.  Penn-Americao 
Plate  Glass  Co..  Ill  Md.  696,  77  AtL 
264;  Kellas  c.  Slack  &  Slack  Co.,  129 
Md.  636, 541, 09  Atl.  677;  Macomber  c. 
Doane,  2  Allen,  541;  Donovan  t>. 
Habey  Fire  £ngine  Co.,  68  Mich.  38, 
24  N.  W.  819;  Harria  v.  Chamberlain, 
126  Mich.  280,  85  N.  W.  728;  Hurtey 
B.  Bendel,  67  Minn.  41,  69  N.  W.  477; 


Pass  p.  MoRea,  36  Miss.  143;  Boyle  o. 
Clark,  63  Mo.  App.  473;  C^penheimer 
p.  Fiiat  Natl.  Bank,  20  Mont,  192, 
GO  Pao.  419;  Curtis  v.  Zutavem,  67 
Neb.  183,  93  N.  W.  400;  Gage  v.  Dow, 
G9  N.  H.  383;  New  Jersey  Product  Co. 
V.  Gluok,  70  N.  J.  L.  116,  74  AU.  443; 
Jemison  t>.  Tindall,  87  N.  J.  L.  429, 
99  Atl.  408;  Kisley  b.  Phenis  Bank,  83 
N.  Y.  318,  38  Am.  Rep.  421,  afTd  111 
U.  S.  126, 28  L.  Ed.  374,  4  S.  Ct.  Rep. 
322;  Selleck  v.  Manhattan  Fire  Alarm 
Co.,  117  N.  Y.  S.  964;  Hofferberth  p. 
Duekett,  176  N.  Y.  App.  D.  480,  162 
N.  Y.  8.  167;  Ponton  v.  Griffin,  72 
N.  C.  362;  Roberts  p.  First  Nat.  Bank, 
8  N.  D.  474,  79  N.  W.  993;  MiUer  s. 
Newell,  20  S.  Car.  123,  4?  Am.  Rep. 
833;  Cleveland  v.  Martin,  2  Head 
(Tenn.),  128;  Clark  v.  Gillespie,  70 
Tex.  613,  8  S.  W,  121;  A.  A.  Fielder 
Lumber  Co.  p.  Smith  (Tex.  Civ.  App), 
151  S.  W.  605;  Hutchins  p.  Watts,  36 
Vt.  360;  Wilt  v.  Huffman,  46  W.  Va. 
473,  33  S.  £.  270;  Arpin  et.  Burch,  68 
Wis.  610, 32  N.  W.  681. 

"White  tr.  Kilgore,  T7  Me.  571,  1 
Atl.  739;  Whittle  p.  Skinner,  23  Vt. 
532. 

"  See  Lehman  Dry  Goods  Co.  p, 
Lemoine,  129  La.  382,  56  So.  321. 
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to  transfer  such  rights  as  the  nature  of  the  property  permits  to 
be  transferred;  and  even  tangible  choees  in  action  may  be  ^eo- 
tually  assigned  as  between  the  parties,  without  delivery.  There- 
fore where  insurance  policies  were  assigned  by  parol,  as  secu- 
rity to  a  creditor,  the  asragnment  was  not  invalidated  as  a 
preference,  by  the  fact  that  the  policies  were  not  delivered 
until  later  and  witJiin  four  months  before  the  assignor's  bank- 
ruptcy.*' Statutes,  however,  have  made  writing  of  importance 
in  many  jurisdictions. 

In  some  States  there  have  been  from  an  eariy  day  statutes 
permitting  the  asdgnee  of  a  bond  or  non-^^otiable  note 
or  sometimes  of  any  chose  in  action  to  sue  in  his  own  name  if 
the  assignmoit  is  in  writii^,  and  such  statutes  have  been  copied 
more  recently  in  other  jurisdictions.'**  The  requirement  of  a 
written  assignment  in  such  jurisdictions,  howevo*,  affects  orly 
the  ri^t  of  the  assignee  to  sue  in  his  own  name.  In  such  States, 
as  well  as  elsewhere,  an  oral  asdgnment,  for  valuable  consider- 
ation, transfers  an  equitable  r^t  to  the  assignee  which  may 
be  enforced  in  the  assignor's  name.**  And  in  a  jurisdiction 
where  by  statute  the  real  party  in  interest  is  always  allowed  to 
sue  in  his  own  name,  the  l^al  effect  of  a  previous  statutory 
requirement  of  a  written  transfer  in  order  to  give  the  assignee 
a  right  enforceable  at  law  in  his  own  name,  seems  done  away 
with.**  Where  by  statute  an  assignment  in  writing  Is  of  import- 
ance, a  blank  indorsement  of  the  tangible  evidence  of  a  claim 
has  been  held  sufficient.*^  In  life  insurance  policies,  it  is  fre- 
quently provided  that  certain  formalities  must  be  observed  in 
making  an  assignment,  but  such  provisions  are  not  generally 

-  McDonald  t.  Daakam,  116  Fed.  o.  Babb,  38  8.  C.  138,  17  8.  E.  463, 19 

276,  53  C.  C.  A.  554    See  also  Rich-  L.  R.  A.  831. 

ardsoD  v.  White,   167  Mass.  68,  44  "  Gardner  s.  Mobile,  «!«.,  R.  Co, 

N.  E.  1072.  102  Ala.  635,  IS  So.  271,  48  Am.  8t 

"  Enloe    i>.    Reike,    56    Ala.    GOO;  Rep.  84;  Wilson  v.  Bowden,  26  A^ 

Hardie  u.  Milla,  20  Ark.  153;  Herring  151;  Chadaey  Admr.  p.  Lewis,  6  DL 

v.  Pint  Nat.  Bank,  13  Ga.  App.  492,  lfi3;RittenhoufieD.  Myers,  10  Mo.  306. 

79  S.  E.  359;  Chadsey  Admr.  v.  Lewis,  ••  Planters',   etc.,   Ina.   Co.   o.   Tun- 

6  lU.  163;  Phipps  t>.  Bacon,  183  Mass.  staU,  72  Ala.  142;  Lee  v.  Wimberly, 

6,  66  N.  E.  414;  Andrews  v.  Carr,  28  102  Ala.  639,  IS  So.  444;  Weinwidt  P. 

Min.  S77;  Able  tr.  Shields,  7  Mo.  120;  Bender,  33  Mo.  80. 

Millerf.  Paul0dl,8Mo.3SS;Pattereon  *' Small  d.  Bauth,  120  Minn,  118^ 
139  N.  W.  133, 
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held  m&toial  to  the  ri^ta  of  the  assignee  against  his  aasignor, 
or  to  the  ri^ts  of  rival  aaedgnees  as  against  one  another.**  In 
all  jurisdictionB  of  the  United  States  as  well  as  in  England,  con- 
tracts for  the  sale  of  an  interest  in  land  must  be  in  writing.*" 
Accordii^y,  an  assignment  of  a  contract  rig^t  to  buy  land, 
since  the  contract  gave  the  assignor  an  equitable  interest  in 
the  land,  must  be  in  writing  in  order  to  be  enforceable  between 
assignor  and  assignee,^  and  undo:  recording  statutes,  in  order 
to  be  binding  upon  third  persons,  must  be  recorded.^'  The 
seventeenth  section  of  the  "RnglJRh  Statute  of  Frauds,  and  cor- 
responding statutes  in  the  various  States  in  America  modify 
the  right  to  as^n  oral^  choaes  in  action  even  though  th^  do 
not  relate  to  land.  How  far  these  statutes  affect  the  validity 
of  a  contract  between  assignor  and  assignee  is  elsewhere  con- 
sidered,'* but  third  persons  cannot  set  up  the  defence  of  the 
statute,''  and  there  can  be  no  invalidity  in  an  oral  power  of 
attorney  to  enforce  a  contract  for  the  sale  of  land  or  of  chosea 
&E.  36. 


"  Iq  Herman  v.  Connecticut  Mut. 
Life  Ins.  Co.,  218  Man.  181, 106  N.  E. 
450,  461,  the  court  said:  "As  between 
the  plaintiff  and  Somer  it  is  imma- 
teiial  that  the  aosignment  wu  not 
Tritten  upon  or  attached  to  the  policy, 
that  no  reference  to  the  assigmnent 
was  nritten  or  noted  on  the  policy,  or 
that  no  notice  of  it  was  ^ven  to  the 
■murance  oompany,  dtber  in  the 
manner  required  t^  the  fifth  clauM 
of  the  policy  or  otherwiae.  Merrill  n. 
New  England  Mut.  Life  Ins.  Co.,  103 
Mass.  24S,  2S2,  4  Am.  Rep.  548; 
HewioB  V.  Baker,  161  Maos.  320,  37 
N.  E.  441;  Atlantic  Mutual  Life  Ins. 
Co.  V.  Gannon,  179  Man.  291,  60  N. 
E.  933.  See  also  Northwestern  Mu- 
tual Idfe  Ins.  Co.  e.  Wright,  153  Wis. 
262, 140  N.  W.  1078;  Wood  v.  Phoenix 
Life  Ins.  Co.,  23  La.  Ann.  617;  Man- 
hattan Life  Ins.  Co.  c  Cohen  (Tex. 
Civ.  App.),  139  S.  W.  61;  Howe  t>. 
Hagan,  110  N.  Y.  App.  Div.  392,  97 
N.  Y.  S.  86;  Cowdrey  o.  Vandeoburgh, 
101  V.  8.  672,  26  L.  Ed.  923;  New 
York  lite  Ina.  Co.  p.  Dunlcvy,  204 
Fed.  670;  Forteocue  s.  Barnctt,  3  M. 


The  contrary  statements  in 
Pahner  v.  MerriU,  6  Cush.  282,  52 
Am.  Deo.  782,  have  not  been  followed. 
James  v.  Newton,  142  Mass.  366,  378, 
8  N.  E.  122,  56  Am.  Rep.  692;  Rioh- 
aidaon  n.  White,  167  Mass.  68,  60,  44 
N.  E.  1072." 

••  See  infra,  H  487  ei  aeq. 

***  Smith  0.  Bumhom,  3  Sumn.  435; 
Dougherty  V.  Catlett,  129  IIL  431,  21 
N.  E.  032;  E^aUnger  v.  Paaooe,  129 
la.  86,  105  N.  W.  362,  3  L.  R.  A.  (N. 
S.)  147;  Connor  v.  Tippett,  57  Miss. 
694;  Haokett  v.  Watte,  138  Mo,  502, 
40  S.  W.  113;  Hartwig  v.  Gordon,  37 
Neb.  657,  660,  66  N.  W.  324;  Wilkie 
V.  Womble,  90  N.  C.  254;  Bowser  t>. 
Cravener,  56  Pa.  132,  140;  Whitney 
V.  SUte  Bank,  7  Wis.  620.  See  ^ao 
irrfra,  { 491,  and  aa  to  parol  resda- 
giaa  of  a  contract  for  the  sale  of  land, 
Und.,  ad  fin.  But  see  Nano  v.  Long, 
179  Mass.  451,  61  N.  E.  43. 

"  Montague  d.  Aygam,  164  lit. 
App.  596. 

"  See  infra,  i  621. 

•>Seeff0tt,  $630. 
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in  action  which  are  within  the  Statute  of  Frauds;  and  such  a 
power  is  implied  in  the  attempted  assignment.  The  obligor 
under  such  a  contract,  it  would  seem,  ther^ore,  cannot  inter- 
pose the  defence  of  the  Statute  of  Frauds  to  a  suit  brou^t  by 
the  assigiiee  to  enforce  the  contract.  If  the  ass^or  does  not 
take  the  objection,  no  one  else  can.^*  It  might  be  necessaiy, 
however,  to  bring  such  a  suit  in  the  name  of  the  asdgnor,  in 
spite  of  modern  statutes,  permitting  an  assignee  to  sue  in  his 
own  name. 

Intai^ble  choses  in  action  are  not  within  the  meaning  of 
"goods  and  chattels"  as  these  words  are  used  in  statutes  re- 
quirii^  delivery  or  record  of  transfers  of  goods  and  chattels  l^ 
way  of  security." 

§  431.  Construction  of  assigmnent 

In  case  of  doubt,  an  assignment  is  construed  most  strictly 
against  the  assignor,''  and  generally  the  rules  ordinarily 
applicable  to  the  construction  of  contracts  are  applied. 

Where  an  attempted  assignment  is  ineffectual  because  the 
supposed  obligation  to  which  it  related  did  not  exist,  the 
assignment  will  generally  be  construed  as  transferring  any 
rights  of  the  assignor  rating  to  the  same  subject-matter  as 
the  supposed  obligation."  But  the  assignment  of  ri^ts  under 
a  continuing  contract  does  not  imply  an  assignment  of  rights 
of  action  for  previous  breaches  of  the  contract,"  though  trans- 
ferring a  ri^t  to  aU  payments  becoming  due  in  the  future  even 
for  work  done  prior  to  ih.e  assignment.**  Similarly  a  sale  of 
goods  which  the  seller  had  previously  boi^t  with  a  warranty 
does  not  operate  as  an  assignment  of  a  right  of  action  for 

"  See  Currier  t>.  Howard,  14  Gi»y,  Neu^ss  v.  New  Orleana,  43  Ia.  Ann. 

511;    Bullion   o.    Campbell,    27   Tex.  78,  9  So.  25. 

653.  "Regan    Engine    Co.    t>.     Pacifio 

u  Young  V.  Upeon,  115  Fed.   192;  Enpne  Co.,  49  Fed.  08,  1  C.  C.  A. 

Re  Macauley,   158    Fed.    322;  Prm-  169;  Chicago  Cheese  Co.  o.  Fogg,  53 

ton  Nat.  Bank  v.  George  T.  Smith  Fed.  72;  Love  c.  VanEvery,  18  Mo. 

Co.,  84  Mich.  364,  47  N.  W.  602.  App.  196.    See  also  MuUinax  v.  Lowry, 

"  Swnn  0.  Warren,  138  Mass.  11.  140  Mo.  App.  42, 124  S.  W.  672;  Sbide 

"Wetmore   v.    San    Francisoo,    44  ir.  Bracier,  139Mo.  App.319, 1238.  W. 

Gal.  294;  McCormick  v.  District  of  477. 

Columbia,  18  D.  C.  534;  Oneida  Bank  "  Cbapin  v.  Fike,  184  lilas.  184, 

r.  Ontario  Bank,  21  N.  Y.  490;  cf.  68  N.  E.  42. 


(ibvGoOt^lc 


§432 


ASSIGNMENT  OF  CONTRACTS 


813 


damages  for  breach  of  the  warranty  .">  Frequently  an  assign- 
ment in  terms  absolute  is  intended  to  operate  merely  as  security 
for  a  debt,  and  this  may  be  shown  by  parol."'  Whether  a  right 
which  it  is  attempted  to  assign  or  a  duty  which  it  is  attempted 
to  del^ate  is  of  so  personal  a  character  as  to  make  the  attempt 
unsuccessful,  is  a  question  of  construction  to  be  determined  by 
the  nature  of  the  case  and  the  presumed  intention  of  the 
parties." 


§  482.  Rights  of  the  assignee  against  the  debtor. 

One  who  has  legal  title  to  real  estate  or  to  chattel  property 
which  he  holds  subject  to  an  equity,  and  who  transfers  his 
legal  title  to  a  bona  fide  purchaser  for  value  without  notice, 
transfers  a  title  freed  from  the  equity."  But  the  assignee  of 
a  non-negotiable  chose  in  action,  though  he  buys  it  for  value, 
and  in  good  faith,  takes  it  subject  to  all  defences  which  the 
obligor  may  have  had  against  the  assignor,'^  unless  the  debtor 
by  the  fonn  of  the  instrument  intrusted  to  the  assignor  or 

"  Smith  V.  WIDiftms,  117  Oa.  782,  46 
S.  E.  394,  97  Am.  St.  Rep.  220;  Walnia 
.  MaaufacturiDg  Co.  v.  MoMehen,  39 
Okla.  667,  136  Pac.  772;  Williaton  on 
8alw,  i  244. 

•■Wing  A  BoBtwick  Co.  n.  United 
States  Fidelity  Co.,  160  Fed.  672; 
CarOBza  i>.  Boxley,  203  Fed.  673,  122 
C.  C.  A.  69;  Despard  v.  Walbridge,  IS 
N.  Y.  277,  41  N.  E.  572;  Protnnan'a 
\  Joseph,  66  W.  Va.  788,  66  S.  E. 


461. 

"  King  V.  West  Coast  Grocery  Co., 
72  Waflh.  132,  72  Pac.  1081. 

*■  See,  e.  g.,  Ames,  Legal  Esaaya,  253. 

••  Mangles  v.  Dixon,  3  E.  L.  C.  702, 
731;  Phippe  V.  Lovegrove,  L.  R.  16 
Eq.  80,  83;  Stoddart  v.  Union  Trust, 
ltd.,  11912]  1  K.  B.  181,  189,  190; 
Boatmen's  Bank  v.  Fritzlen,  175  Fed. 
183;  Smith  t>.  Carder,  33  Ark.  709; 
Kc^  V.  Sacramento  Elec.,  etc.,  Ry., 
168  Cal.  1,  Ul  Pac.  626;  Mereneaa  v. 
Ddenios,  91  Conn.  651,  101  Atl.  8; 
UniTston  r.  MoLellan,  34  App.  D.  C. 
294;  York  t>.  Scott,  140  ill.  App.  178; 


Rosenthal  v.  Rambo,  166  Ind.  684,  76 
N.  E.  404;  Cress  o.  Ivens,  163  la.  659, 
145  N.  W.  325;  Sawyer  v.  Cook,  188 
Mass.  163,  166,  74  N.  E.  356;  Brynev. 
Dorey,  221  Mass.  399,  406,  109  N.  E. 
146;  GamUe  v.  Gates,  97  Mich.  466, 
466,  66  N.  W.  865;  Decker  v.  Adams,  4 
Dutch.  Sll,  78  Am.  Dec.  65;  Martin- 
dole  V.  Harris,  26  Ohio  St.  379;  Gray 
e.  Pelton,  67  Ore.  239,  136  Pac.  755; 
Egbert  t-.  Kimbttly,  146  Pa.  96,  23 
Atl.  437;  Real  Estate  l^ust  Co.  c 
Rit«i^Conley  Mfg.  Co.,  223  Pa.  350, 
72  Atl.  696;  Trimmier  v.  VaUey  Falls 
Mfg.  Co.,  85  S.  Car.  13,  66  S.  E.  1056; 
Ford  p.  "nwmpeon,  1  Head,  266; 
Downer  n.  South  Royalton  Baiik,  39 
Vt.  25;  Selden  t>.  Williams,  108  Va. 
642,  62  a  E.  380.  Consequently  in 
case  of  oonfliot  of  laws  the  law  govern- 
ing the  contract  between  creditor  and 
debtor  determines  the  rights  of  the 
creditor's  sssignee.  Northwestern 
Mut.  Life  Ins.  Co.  v.  Adams,  165  Wia. 
335,  144  N.  W.  1108,  62  L.  R.  A. 
(N.  8.)  276. 
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otherwise  has  estopped  himself  to  set  up  a  defence,'*  or  has 
given  an  absolute  promise  to  pay  the  assignee  in  substitution 
for  the  assigned  obligation,**  This  principle  is  ^pUcable  not 
simply  to  defences  like  non-^terformance,  fraad,  duress,  mistake, 
covenants  not  to  sue,  which  are  applicable  to  the  assigned 
obligation  itself,  but  also  to  rifj^ts  of  aet^^,  or  counterclaim 
arising  out  of  separate  matteis  which  the  obligor  might  have 
asserted  against  his  original  auditor,  the  assignor. "  But  if  the 
local  law  does  not  permit  a  set-off  of  a  claim  which  is  not  yet 
due,  an  assignment  of  a  claim  which  is  due  cannot  be  met  by 


"la  Bx  parte  Anatio  Bonkiiig  Coi^ 
poration,  L.  R.  2  Ch.  391,  Lord  Quids 
Bud:  "Generally  spealdng  a  chose  in 
actioD  osmgnable  only  in  equity  must 
be  aangned  subject  to  the  equitieB 
eiJBting  betvew  the  original  parties 
to  the  oontnot;  but  this  is  a  rule  which 
must  yield  when  it  appeara  from  the 
nature  t»  terms  of  the  contract  that 
it  must  have  beoi  intended  to  be  as- 
signable free  from  and  unaffected  by 
such  equities."  For  csoee  nitere  tlw 
debtor  wu  held  estopped,  see  Webb 
n.  Hone  Bay  ComminionKB,  L.  R. 
S  Q.  B.  642;  Dickson  v.  Swansea  Vale 
Ry.  Co.,  L.  R.  4  Q.  B.  44. 

••Hdd  V.  Beach-Robinson  Co.,  32 
Cal.  App.  93,  102  Pao.  661. 

'Cavendish  v.  Geaves,  24  Bear. 
163,  174  (but  see  Stoddsrt  v.  Union 
Trust,  Ltd.,  [1912]  1KB.  181};  Amvi- 
can  Sted  Barge  Co.  tr.  Chesapeake, 
etc.,  Coal  Agency  Co.,  U5  Pod.  669, 
677,  63  C.  C.  A.  301;  Tuscumbia,  etc., 
R.  Co.  tr.  RhodM,  8  Ala.  206;  Adams  tr. 
Lnvens,  20  Conn.  73;  Hall  v.  Hick- 
man, 2  Del.  Ch.  318;  Guerry  u.  Perry- 
man,  6  Oa.  119;  Gardner  tr.  Risher,  35 
Kan.  93,  10  Pac  SM;  Adams  v.  W^ 
ater,  26  Ia.  Ann.  117;  Hooper  d. 
Brundage,  22  Me.  460;  Collins  n.  Camp- 
beU,  97  Me.  23,  28,  63  Atl.  837,  94 
Am.  St.  Rap.  458;  MoKenna  tr.  Kirk- 
wood,  50  Mich.  544,  15  N.  W.  898; 
Hunt  tr.  Shaokleford,  55  Miss.  94; 
Ford  r.  O'Donnell,  40  Mo.  App.  51; 
Lewis  ir.  Holdredge,  60  Neb.  379,  76 


N.  W.  890;  Sanborn  v.  LitUe,  3 
539;  Wood  o.  Mayor,  73  N.  Y 
First  Nat.  Bank  tr.  Bynum,  84  N.  C. 
24,  37  Am.  Rep.  604;  Metcgar 
Meti«ar,  1  Rawle,  227;  Clement 
Philadelphia,  137  Pa.  328,  334,  20 
Atl.  lOOO,  21  Am.  St.  Rep.  876;  Neal 
V.  Sullivan,  10  Rich.  £q.  276.  See  also 
Bryne  v.  Dorey,  221  Mass.  399,  109 
N.  E.  146.  C/.  Greene  v.  Darhng,  5 
Mason,  201.  So  a  particular  credit 
item  in  a  mutual  account  cannol 
be  separately  assigned.  Heiliger 
Ritter,  78  N.  Y.  MIbc.  264, 138  N.  Y. 
212.  On  the  other  hand  a  daim  ac- 
quired after  notice  of  the  aaaignmeut 
cannot  be  set  off.  See  cases  tupm, 
also  Campbell  v.  Equitable  life  Ass. 
Soc,  130  Fed.  786.  And  the  debtor, 
if  he  had  notice  of  a  propooed  assigo- 
mmt  of  a  claim  against  him,  and  did 
not  inform  the  perstm  [mipoaing  to 
take  the  assigniDent  of  an  pTJafing 
right  of  set-off  apunst  the  assignor, 
cannot  set  it  up  against  the  assignee. 
King  tr.  Fowler,  16  Mass.  397.  Cases 
involving  the  question  of  the  right  of 
the  maker  of  negotiable  paper  to  set 
off  agaitut  a  transferee  aft«r  maturity 
claims  against  the  payee  or  indoiaee 
though  often  decided  ss  if  depending 
upon  the  same  princij^e,  should  pcr- 
hi^js  be  distinguished,  ainoe  even  after 
maturity  the  l^al  title  to  the  note  is 
transferable.  As  to  such  cases  aM-^ 
23  L.  R.  A.  326,  n.,  39  L.  R.  A.  (N.  S.) 
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a  set-off  of  a  claim  against  ike  assignor  which  was  not  due  at 
the  time  of  the  assignment  and  did  not  become  due  until  the 
debtor  had  notice  of  the  assignment.**  Even  where  the  debt 
against  the  assignor  became  due  before  notice  of  the  assign- 
ment, but  after  the  assignment,  the  right  of  set  off  has  been 
denied,"  since  no  action  had  been  taken  by  the  debtor  after 
the  astdgnment  and  prior  to  notdce  of  it.  It  has  also  been  held 
that  if  the  assigned  claim  was  not  due  at  the  time  of  the  ass^- 
ment,  the  debtor  cannot  set-off,  when  later  sued  upon  it,  a 
claim  against  the  assignor  whidi  was  due  at  the  time  of  the 
assignment; — at  least  if  the  as^gnor  is  not  insolvent."*  It  may 
be  questioned  how  far  the  denial  of  a  right  of  set-off  because 
either  the  assigned  claim  or  the  cross  claim  was  not  due  at  the 
time  of  the  assignment  is  consistent  with  the  general  principle 
allowing  set-off  against  the  assignee  of  claims  due  from  ihe 
assignor.  The  only  ground  for  supporting  the  g^ieral  rule  is 
that  the  l^al  right  to  the  as^gned  claim  still  is  in  the  assignor, 
and  that  therefore  in  an  action  on  the  claim  there  may  be  set 
off  a  claim  against  him  unless  it  is  inequitable  for  the  defend- 
ant to  assert  the  right.  It  is  inequitable  if  the  set-off  was  ac- 
quired after  notice  of  the  assignment/^  and  it  may  be  ui^ed 
tiiat  it  is  inequitable  in  any  case  for  the  defendant  to  assert 
his  set-off  when  the  real  plaintiff  in  interest,  whether  nonunally 
plaintiff  or  not,  is  an  assignee,  unless  the  assignor  is  insolvent; 
since  otherwise  the  defendant  might  collect  his  claim  from  the 

« Qr&huii  r.  TilTord,  1  Met.  (Ey.)  Mo.  298;  miliamB  v.  Helme,  I  Dev. 

112;  Walker  «.  McKfty,  2  Met.  (Ky.)  Eq.   ISl;    MilUv  p.    Krdter,   70  Fa. 

2M  (see  ftbo  Mardunta'  Nat.  Bonk  78. 

p.  RobiDSon,  97  Ky.  S62,  31  S.  W.  ••  Beokwith  v.  Union  Bank,  9  N.  Y. 

136,  28  L.  R.  A.  700);  Chambliss  v.  211. 

Matthews,  57   Mies.   308;   Myere  c  "  Ko^  p.  Michigan  Truat  Co.,  117 

Davi^  22  N.  Y.  489;  Martin  p.  Kma-  Mich.  642,  70  N.  W.  74;  Henderaon  v. 

mvUet,  37  N.  Y.  390;  RobertB  p.  Cn-  Michi^n  Tniit  Co.,  123  Mich.  088, 

ter,  38  N.  Y.  107;  Pera  p.  mokham,  82N.  W.  610;  King  i..  Wort  CoaatGro- 

136  N.  Y.  223,  31  N.  E.  1028,  17  L.  R.  oety  Co-,  72  Waah.  132, 129  Pac.  1081; 

A.  460;  Fuller  p.  Btagjiti,  27  Oh.  St.  See  also  Stitt  p.  Horton,  165  Ind.  555, 
365, 22  Am.  Rep.  312.  See  abo  Backua  76  if.  E.  241  (where  the  assignor  ia 
P.  ^xuilding,  129  Man.  234;  Huae  p.  inaolrent),  and  see  Scntt  d.  Amutrong, 
Aam,  104  Mo.  91, 158.  W. 906; f^lett  140  U.  S.  499,  36  L.  Ed.  1069, 13  8.  Ct. 

B.  Bvyer,  4  Ofa.  St.  680.  Cf.  Tua-  148;  Matter  of  Hatch,  165  N.  Y.  401, 
oumlMA  fto.  R.  Co.  p.  RhodM,  8  Ala.  60  N.  E.  49,  40  L.  R.  A.  004. 

200;  Morrow's  AoaigDeee  d.  Bri^t,  20         "See  in/m,  { 433. 
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ass^or  who  leatly  ought  to  pay  it.  This  limitation,  however, 
of  the  debtor's  right  of  set-off  does  not  seem  to  have  prevailed.'* 
It  seems  rather  to  have  been  thought  equitable  for  the  debtor 
to  be  allowed  to  assert  the  right  and  to  compel  the  assignee 
then  to  sue  the  assignor.  If  the  same  reasoning  is  followed 
where  one  or  the  other  claim  was  not  due  at  the  time  of  the 
assignment,  it  would  be  reasonable  to  conclude  that  the  debtor 
having  in  such  cases  a  right  against  the  assignor,  in  whom  the 
legal  right  to  the  assigned  claim  still  remained  after  the  as^gn- 
m^it,  might  set  the  claim  off.  It  should  be  said,  however, 
that  the  particular  words  of  the  statutes  governing  the  ri^t 
of  set-off  or  counterclaim  in  different  jurisdictions  may  be  so 
clear  as  to  make  ai^uments  based  on  general  principles  in- 
applicable. 

A  debtor  is  fdso  entitled  to  set  off  against  an  assignee  claims 
due  from  the  latter  and  this  is  true  even  though  the  action  is 
brought  in  the  name  of  the  ass^or.^'  As  an  action  on  an 
assigned  claim  at  law  was  until  recent  years  necessarily  brought 
in  the  name  of  the  assignor,  it  need  not  appear  in  the  plaintiff's 
writ  or  declaration  that  the  action  waa  for  the  use  of  an  as- 
signee.'* It  might  seem  necessarily  to  follow  from  this  that 
the  validity  of  an  assignment  is  not  an  issue  in  an  action 
brought  in  the  assignor's  name  and  cannot  be  set  up;  and 
indeed  this  has  been  held.''  But  just  as  equity  would  not  per- 
mit the  assignor  whose  name  was  used  in  the  proceedings  to 
control  or  affect  them  to  l^e  injtuy  of  the  assignee,  and  courts 
of  law  gave  effect  to  this  equitable  protection  of  the  assignee,'* 
so  courts  of  equity  should  not  allow  the  owner  of  a  claim  to  be 
defrauded  by  havii^  the  claim  collected  in  his  name  by  one 
not  entitled  to  do  so;  and  as  a  payment  to  one  claiming  falsely 
to  be  an  agent  of  another  would  not  discharge  l^e  liability  to 

"  See  eaaee  cited  aupra,  n.  67.  **  Hamiltcm  c.  Brown,  18  Pa.  87. 

'* Cavendish  v.   Geavee,   24   B«aT.  '■"Nor  will  the  defend&nt  be  per- 

163,   174;  Winchester  v.  Hackley,  2  mittod  to  oontrovert  the  vaUdity  of 

Cnwch,  342,  2  L.  Ed.  299;  Wartm&n  the  transfer.    The  assignee  need  not 

D.  Yoat,  22  Gratt.  S95.    In  Pates  b.  St.  show   any    legal    right    in    himself." 

Oau-,  11  Gratt.  22,  the  court  gave  Hamilton  p.  Brown,  18  Pa.  87,  79.   See 

judgment  for  costs   against  the  as-  also  Gilmore  v.  Bangs,  55  Ga,  403. 

signee  for  whose  beneSt  the  action  was  Lanoey  v.  Fose,  88  Me.  215,  219,  33 

being  prosecuted  in  the  name  of  the  Atl.  1071. 

"Seefi^ro,  (433. 
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the  principal,  an  attempted  satisfaction  of  the  claim  of  a  creditor 
by  a  payment  to  one  falsely  claiming  to  be  assignee  would  be 
equally  invalid.  Even  though  judgment  in  the  case  goes  in 
favor  of  the  assignor  and  not  of  the  alleged  assignee,  if  the  latter 
is  actively  controlling  the  litigation  and  will  apparently  direct 
the  issue  of  execution  and  collection  of  the  claim,  the  debtor 
should  not  be  allowed  without  liability  to  allow  the  proeediu* 
of  the  court  to  be  used  by  the  alleged  assignee  to  defraud  the 
supposed  assignor.  And  if  the  ddt>tor  is  under  such  an  equi- 
table duty  he  should  necessarily  be  protected  from  judgment 
by  a  defence.  Whether  the  debtor  would  have  to  apply  to 
equity  to  enjoin  prosecution  of  the  action  by  the  alleged  as- 
Gdgnee,  or  vdiether  an  equitable  plea  to  the  action  at  law  would 
be  allowed  to  defeat  the  action  and  the  judgment  then  rendered 
be  regarded  not  as  an  adjudication  of  the  claim  itself  but  only 
of  the  right  of  the  alleged  assignee  to  prosecute  an  action  upon 
it,  or  whether  on  motion  in  Uie  action  at  law  setting  up  that 
the  action  was  being  prosecuted  without  authority  of  the 
plaintiff  the  court  should  stay  further  proceedings,  might 
depend  upon  local  procedure."  Wherever  the  right  of  the 
asdgnee  must  Jx  enforced  in  his  own  name  any  difficulty  of 
procedure  disappears,  since  it  becomes  part  of  the  plaintiff's 
case  to  prove  a  valid  assignment,"  unless  the  debtor  has  de- 

"In  Riley  c.  Taber,  0  Gny,  372,  aa  the  intereat  (^  an  equitable  asaignee. 
an  officer  who,  alier  recelTing  an  exe-  "  Globe  Worica  v.  United  Statea,  46 
oution  with  notice  that  a  claim  on  Ct.  CI.  497;  Jairell  f.  Lillie,  40  Ala. 
which  judgment  had  been  recovered,  271;  Stair  o.  Richaidaon,  108  Ind.  429, 
had  been  assigned  to  another  pereon  9  N.  E.  300;  Wood  n.  Neely,  7  Baxt. 
and  prooecoted  at  his  coat,  collected  686.  So  where  the  claim  is  based  on  a 
the  amount  of  the  exeoutioo  and  paid  negotiable  instrument  the  obligor  may 
it  to  the  nominal  plaintiff,  was  held  show  that  an  alleged  tnuisfer  was  la- 
liable  to  the  aaaignee.  Hiere  aeems  gaily  void.  Bullock  v.  Dodda,  2  B.  & 
equally  good  reason  for  holding  liable  Aid.  268;  Oaither  v.  Parmera'  Bonk, 
one  who  with  knowledge  of  an  aaeign-  1  Pet.  37,  7  L.  Ed.  43;  Nichols  v.  Pear- 
ment  knowingly  takes  any  step  in  the  eon,  7  Pet.  103,  106  9  L.  Ed.  623; 
ooune  of  litigation,  or  apart  from  liti-  Stone  v.  Mitchell,  7  Aik.  91;  Lynch 
gation,  to  MXidy  a  claim  in  a  method  v.  TMge,  130  Moaa.  468.  In  Commer- 
technically  valid,  but  which  will  de-  cial  Nat.  Bank  p.  Spoida,  S  Bradwel], 
fntud  the  penon  beneficially  interested  493,  an  acceptor  who  had  paid  an  in- 
in  the  claim.  Hie  beneficial  interest  doiaee  who  claimed  through  a  tranrfer 
of  the  (tfiginal  owner  of  a  claim  who  for  a  gaming  consideration  made  void 
has  made  no  valid  alignment  should  by  statute,  vaa  hdd  liable  again  to  the 
(crtainly  reodre  aa  much  prateetion  payee. 
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barred  himself  from  oonteflting  its  validity  by  a  rec<%iution  of 
it  after  knowledge  of  the  facte."  So  the  debtor  may  object 
that  the  character  of  the  claim  is  such  that  public  poliqr  for- 
bids its  ftwdgnTtiflnt..'" 

If,  however,  the  objection  to  the  validity  of  an  assign- 
ment is  not  that  it  is  void  but  voidable  only  at  the  option  of 
the  assignor,  or  of  some  third  person,  the  debtor  has  no  l^al 
defence  whether  or  not  action  is  brou^t  in  the  assignee's 
name  for  it  cannot  be  assumed  that  the  assignor  is  desirous 
of  avoiding  the  assignment."  The  generality  of  the  statements 
in  some  of  the  cases  so  deciding  would  lead  to  the  belief  that 
the  debtor  not  only  mi^t,  but  must  pay  an  assignee  who  had 
acquired  his  assignment  by  fraud.  The  coirectneas  of  such  a 
view  cannot  be  admitted.  It  b  true  that  not  even  an  ordinary 
equitable  defence  is  permisdble  to  an  action  by  the  assignee.*'" 
The  defrauded  person  may  not  wish  to  take  advantage  of  his 
right  to  avoid  the  assignment  and  unless  he  does  so,  the  debtor 
should  be  required  to  pay  the  asmgnee.  The  only  way  to  pro- 
tect the  rights  of  all  persons  is  to  require  the  debtor  to  join, 
by  way  of  interpleader,  the  assignee  and  the  person  who  may 
be  defrauded,  offering  to  pay  to  whidiever  of  these  parties 
may  be  held  entitled  to  receive  payment,  and  unless  the  d^tor 
takes  this  course  he  should  be  liable  to  a  defrauded  third  per- 
son, or  to  any  other  person  having  a  similar  equity.**   Where 

^■Higga    p.    Northern    Awam    Tea  18  P*.  387.   SeealaoKulltr.ThompeiMi, 

Co.,  L.  R.  4  Ex.  387;  Ex  parte  Uni-  38  Mich.  686. 

venal  life  AsBuraitce  Co.,  L.  R.  10  '"  Nothing  con  be  allowed  as  an 

Eq.  458;  Merchant  Banking  Co.  c  equitable  defeooe  at  law  wfaioh  would 

Phoenix  Steel  Co.,  5  Ch.  D.  20S;  Hai^  not  form  the  basis  of  an  unconditional 

ris  V.  Baltimore,  73  Md.  22,  17  AtL  permanent  injunotioii  in  equity. 

1046,  20  AU.  Ill,  986,  9  L.  R.  A.  677;  *■  In  Ch^pelear  e.  Martin,  46  Ohio 

King  V.  West  Coast.  Qrooery  Co.,  72  St.  128,  12  N.  E.  448,  payment  by  the 

Wash.  132,  129  Pae.  1081.    See  also  maker  of  a  promiaeory  not«  to  the 

KuU  v.  Thompson,  38  Mich.  685.  bearw  was  h^  no  disoha^e  where 

>  Colonial  Bank  v,  Sutton,  79  N.  Y.  the  maker  had  notice  that  the  note 

Miso.  244,  139  N.  Y.  8.  1002.  did  not  belong  to  the  person  who  pre- 

■'  Wood  V.  Steele,  66  Ala.  436;  Lfh-  sented  it. 

man  e.  Clark,  86  Ala.  100,  4  So.  651;  In  Currey  tr.  Joplin  Savings  Bade, 

Prouty  p.  Roberta,  6  Cuah.  19,  62  Am.  100  Mo.  App.  632,  74  S.  W.  1036, 

Dec.  761 ;  Carrier  o.  Sears,  4  Allen,  336,  the   indorsement  of   a  oertiGoate  of 

339;  Blanchard  v.  Commonwealth,  6  deposit  was  secured  by  a  triok  pno- 

Watts,  3O0;  Stonn  v.  Commonwealth,  tieed  upon  the  depositor,  and  payment 
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the  debtor  has  notioe,  not  that  any  specific  person  has  been  de- 
frauded by  the  assignment,  but  that  the  assignment  has  been 
made  in  fraud  of  creditors,  it  is  certain  that  no  vaUd  plea  at 
law  based  dn  these  facts  can  be  made.'*  And  no  procedure 
by  way  of  interpleader  seems  possible  here,  or  necessary  to 
make  safe  payment  by  the  debtor  to  the  assignee.  The  debtor 
cannot  be  required  to  interplead  all  creditors  that  may  be 
defrauded.  The  creditors  acquire  no  right  against  the  claim 
assigned  or  against  any  specific  property  until  they  attach  it.** 
As  an  assignee  takes  subject  to  defences  there  may  be 
against  his  claim,  so  he  is  entitled  to  any  advantages  to  which 
his  assignor  was  entitled  with  reference  to  the  claim.  Thus  an 
assignee  for  value  is  entitled  to  the  bsiefit  of  any  securities 
for  the  claim,  though  not  in  terms  assigned.*'  So  if  the  as- 
sigaor  was  entitled  to  priority  of  payment  from  the  debtor's 
estate,  the  assignee  is  entitled  to  the  same  priority,  mnce  he 
is  in  effect  enforcii^  the  assignor's  right." 


1^  tbe  bank  whieh  had  iaaued  the 
oarttfieate  to  the  indonee  with  notice 
of  the  faotB.was  held  do  defence  to  an 
aoticoi  by  the  dqioeitor. 

llie  ntuation  is  somewhat  analogous 
to  that  of  a  bailee  of  goods  who  teda 
to  set  up  a^  ttrtU  as  a  defence  to  an 
aoticn  by  tbe  bailc».  As  to  this  see, 
WniiBtan,  Sales  {421.  Whererer  the 
debtor  majr  otherwise  be  liable  again 
be  should  be  allowed  to  interplead. 

■  Blackford  v.  Weat4sheetar  Fire  Ins. 
Co.,  101  Fed.  90,  41  C.  C.  A.  226; 
Wood  s.  Steele,  65  Ala.  436;  Gihnore 
«.  Btatgn,  fiS  Ga.  403;  Sulliran  v.  Bone- 
sled,  79  N.  Y.  631;  Kambet  v.  Bedcer, 
27  Pa.  Super.  266. 

**In  Murphy  c.  Mariand,  8  Caab. 
676,  the  court  fadd  that  an  aadgnee 
ooder  an  aaagnment  made  in  fraud  of 
crediton  mi^t  specifica^y  enfone  tbe 
asmgned  contract  against  the  dd>tor. 

■Edwaida  ir.  Bay  SUte  Gas  Co., 
181  Fed.  979,  and  oases  dted;  Griffin 
>.  Camadc,  86  Ala.  696,  76  Am.  Dee. 
844.  In  ease  of  aenral  partial  assign- 
ments, each  assignee  is  entitled  to 
NOb  n  mtnWe  portion  of  tie  security 


08  tbe  fraction  of  the  claim  assigned 
to  him  bears  to  the  whole.  Hie  first 
partial  assignee  cannot  claim  the  whole 
security  so  far  as  necessary  to  enable 
him  to  collect  the  portion  of  the  ddit 
Bsdgned  to  him.  Carlide  v.  Jumper, 
81  Ey.  282;  Moore's  Appeal,  92  Pa. 
309. 

"  Thus  the  assignee  of  a  claim  for 
wages  is  entitled  to  the  same  priority 
under  the  National  Bankruptcy  Act  as 
the  assignor.  Shropdiire  v.  Biuh,  204 
U.  8. 186,  27  S.  Ct.  ITS,  51  L.  Ed.  436. 
So  the  assignee  of  the  daim  of  a  ma- 
terial man.  7n  re  Bennett,  153  Fed. 
673,  S2  C.  C.  A.  631.  And  see  to  sim- 
ilar effect  as  to  aasignments  of  claims 
mtitled  tf>r  various  reasons  to  priority. 
Union  Trust  Co.  p.  Walker,  107  U.  S. 
696,  2  S.  Ct.  229,  27  L.  Ed.  490;  Left^ 
wioh  Lumber  Co.  e.  Floreooe  Bldg. 
Assoc.,  104  Ala.  684,  18  So.  48;  Dun- 
can V.  Hawn,  104  Cal.  10,  37  Pao.  626; 
McAvity  i>.  Lincoln,  etc.,  Co.,  S3  Me. 
604,  20  Atl.  82;  Bepp  e.  HoCann,  47 
Minn.  364,  60  N.  W.  246.  Cf.  Tewks- 
bury  P.  Bronaon,  48  Wis.  681,  4  N.  W. 
749. 
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§  4SS.  Notice  to  tiie  debtor  as  affecting  tiie  assigiiee's  rig^t 
against  ^ii"* 
The  debtor  should  not  be  prejudiced  by  an  assigiuneiit  of 
which  he  has  no  notice.  Accordingly  if,  prior  to  notice,  he  pays 
the  debt  to  the  assignor  or  is  released  from  it  by  him,  or  acquires 
a  set-off,  or  any  defence  for  value,  he  can  use  his  defence  if  sued 
by  the  ass^ee ; "  and  payment  without  notice  of  a  prior  assign- 
ment, made  in  good  faith  to  a  subsequent  assignee,  discharges 
the  debtor  within  this  principle,  since  the  subsequent  s 

"WOIiama  i>.  Sorrell,  4  Vee.  389; 
Cook  p.  Mutual  Ina.  Co.,  63  Ala.  37; 
Smith  V.  Carder,  33  Ark.  709;  Mc- 
Carthy t>.  Mt.  Tecarte  Co.,  110  Cal. 
687,  43  Fao.  391;  Ballinger  p.  Vatee, 
26  Colo.  App.  116,  140  Pac.  931;  Tut- 
tle  u.  Fowler,  22  Conn.  58;  Gueny  v. 
PeiTTman,  S  Ga.  119;  MetivpoUtan 
Life  Ins.  Co.  e.  Lewis,  14  Ga.  App.  10, 
80  S.  E.  17;  Parroly  v.  Buckley,  103 
Ul.  116;  Barber  v.  Earth,  192  HI.  460, 
61  N.  E,  388;  Miere  p.  CharlsB  H.  Pul- 
ler Co.,  167  III.  App.  49;  Morris  v. 
Hankel  Printing  Co.,  202  111.  App.  331; 
Callanan  c.  Windaor,  7S  la.  193,  42 
N.  W.  652;  BuU  t>.  Sink,  S  Kana.  App. 
860,  67  Pac.  863;  Clark  v.  Boyd,  6 
T.  B.  Mon.  293;  Kugler  v.  Taylor,  19 
La.  Ann.  100;  Brown  c  Leavitt,  26 
Me.  261;  Robinson  v.  Marshall,  11 
Md.  251;  Connor  v.  Paiker,  114  Mass. 
331;  Shields  v.  Taylor,  26  Mise.  13; 
Weinwiok  v.  Bender,  33  Mo.  80;  Leahi 
e.  Dugdale's  Adm'x,  34  Mo.  99;  Bart- 
lett  8.  Eddy,  48  Mo.  App.  32;  Washoe 
County  Bank  v.  Campbell,  41  Nev.  163, 
167  Pae.  643;  Marsh  o.  Gamey,  69 
N.  H.  236,  45  AU.  745;  Ingalls  t>.  Bui^ 
lingame,  71  N.  H.  19,  61  Atl.  176; 
Reed  v.  Marble,  10  Paige,  409;  Tni»- 
t«ee  D.  Wheeler,  61  N.  Y.  88,  120; 
Heennans  v.  Ellsworth,  64  N.  Y.  159; 
Van  Keuren  v.  Corkins,  66  N.  Y.  77; 
Horawits  D.  David,  145  N.  Y.  S.  998; 
Raybum  v.  Hurd,  20  Oreg.  229,  25 
Pac.  636;  Buiy  b.  Hartman,  4  S.  ft  R. 
176, 177;  Biindleo.  M'Uvane,  9  8.  &  R. 
l^ants  B.  Bnnrn,   17  S.  &  R.  287; 


Pellmaa  v.  Hart,  I  Pa.  St.  263,  266; 
Gaullagha-  v.  Caldwell,  22  Pa.  300^ 
60  Am.  Deo.  86;  Commmwealth  p. 
Sides,  176  Pa.  616,  35  AU.  136;  Ahieos 
&  Ott  Mfg.  Co.  p.  Moore,  131  Tenn. 
191,  174  8.  W.  270;  East  Tens  Ins. 
Co.  p.  C«^ee,  61  Tex.  287;  AUaKa 
Lumber  Co.  v.  Brady  (Tex.  Civ.  App.), 
149  S.  W.  204;  Gulf  Ac.  Ry.  Co.  p. 
Stubbs  (Tex.  Cir.  App.),  166  S.  W.  699; 
Lampaon  p.  Fletoher,  1  Vt.  168,  18 
Am.  Dec.  676;  Loomis  v.  Loomia,  20 
Vt.  198;  Sfa^bins  v.  Bruce,  80  Va.  389; 
Dial  V.  Inhmd  Logging  Co.,  62  Wash. 
81,  100  Pae.  167;  Skobis  v.  Ferge,  102 
Wis.  122,  78  M.  W.  426;  Stebbins  p. 
Union  Pac.  R.  Co,,  2  Wyo.  71.  Qf. 
Stoddart  p.  Union  Trust,  Ltd.,  [19121 
1  K.  B.  181;  Temey  v.  Wilson,  45 
N.  J.  L.  282.  But  a  misstatement  by 
the  aaaigDee  to  the  debt(»  of  the  tenna 
of  his  aasjgnment  wilt  not  prevent  the 
asignee  from  inidttfjng  on  hie  full  rights 
uniMB  the  debtor  has  taken  prejudicial 
actkin  relying  on  the  misstatonent 
Weinberg  ir.  Stiatton,  163  Mich.  40S, 
128  N.  W.  926.  A  Bd>aB8ignee  has 
also  been  hdd  to  take  his  rights  sub- 
ject to  defences  iriiich  the  d^tor  bad 
against  the  original  assignee,  Martin 
e.  Richardson,  68  N.  C.  266,  but  the 
oorrectnees  of  this  may  be  doubted. 
The  sub-assignee  in  enforcing  the 
claim  is  acting  on  bdialf  not  of  his 
assignor,  but  at  the  original  asngnor, 
and  at  common  law  would  sue  in  the 
latter's  name. 
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has  in  effect  a  powo*  of  attorney  from  the  asedgnor.*"  On 
the  other  hand  payment  to  the  aBsignor  or  other  defences  ac- 
quired by  the  ddt>toT  against  the  assignor  after  notice  of  the  aa- 
sigoment  are  invalid,^  unless  the  defence,  though  acquired  aftra* 
notice,  is  based  on  a  right  of  the  defendant  inherent  in  the  con- 
tract by  its  tenns.  Thus  if  payments  under  an  executory  con- 
tract are  assigned,  the  debtor  may  set  up  failure  of  the  ass^or 
to  fulfil  his  part  of  the  contract  though  such  failure  occurs  after 
notice  of  the  assignment,"  for  the  assignor  cannot  give  another 


■*  Tjuighiin  n.  District  of  Cohimbia, 
116  U.  S.  485,  29  L.  Ed.  701, 6  Sup. 
Ct.  472;  MathetTB  «.  Hamblin,  28  MIhb. 
611, 615;  and  see  in&a  5  436  n.  9. 

»  Legh  0.  Le^,  1  B.  &  P.  447;  Brioe 
p.  Baimister,  3  Q.  B.  D.  560,  678; 
Uquidatkm  Estates  Purchase  Co.  v. 
Willoughby,  11898]  A.  C.  321;  Wdoh  «. 
Manderille,  1  Wheat.  233,  4  L.  Ed.  79; 
Manderille  v.  Welch,  6  Wheat.  277, 
283, 6  L.  Ed.  87;  Broadwell  v.  Imms,  14 
Ala.  App.  437,  70  So.  294;  State  v. 
JenningB,  10  Ark.  428;  Nance  v.  Polk, 
116  Ark.  588  (not  fully  reported),  171 
S.  W.  1196;  First  Nat.  Bank  o.  Perria 
Irrigation  Co.,  107  C^.  65,  40  Pac.  45; 
Kitnnger  v.  Beck,  4  Col.  App.  206,  36 
Pm.  278;  Fasaett  ti.  Mulook,  6  Col.  466; 
Chapman  v.  Shattuck,  8  BL  49,  52; 
Carr  c  Wough,  28  UI.  418;  Chicago 
Title  Co.  p.  Smith,  158  HI.  417, 41 N.  E. 
1076;  Pearson  e.  Lueoht,  199  lU.  475, 
483,  66  N.  E.  363;  Felthousen  v.  Lan- 
ward  Pub.  Co.,  169  Bl.  App.  416; 
Daggett  p.  Pluiagan,  78  Ind.  253; 
McEUden  ■>.  WUeon,  96  Ind.  253; 
Kithcart  v.  Kithcart,  145  la.  649,  124 
N.  W.  306,  30  L.  R.  A.  (N.  8.)  1082; 
Marr  e.  Hanua,  7  J.  J.  Marsh.  642,  23 
Am.  Dec.  44B;  Hackett  v.  Martin,  8 
Me.  77;  Matthews  p.  Houghton,  10 
Me.  420;  Milliken  s.  Loring,  37  Me. 
408;  Pahner  o.  Pafaner,  112  Me.  149, 
91  Ati.  281;  Eastman  v.  Wright,  6 
Pick.  316;  Cutler  n.  Haven,  8  Pick. 
490;  Jones  s.  Witt«r,  13  Mass.  304; 
St.  Johns  ti.  Charles,  105  Mass.  262; 
St.  Andrew  v.  Manchaug  Mfg.  Co., 


134  Mass,  42;  Schilling  o.  Mullen,  65 
Minn.  122,  66  N.  W.  5S6;  Anderson  v. 
Miller,  15  Mim.  586;  Wells  v.  Edwards 
Hotel  Co.,  96  Miss.  191,  60  So.  628, 
27  L.  R.  A.  (N.  S.)  404;  Leahey  v.  Dug- 
dalc's  Adm'r,  41  Mo.  517;  Lipp  v. 
South  Omaha  Co.,  24  Neb.  692,  40 
N.  W.  129;  Cameron  v.  Little,  13  N.  H. 
23;  Duncklee  p.  Greenfield  Co.,  23 
N.  H.  245;  Sloan  v.  Sommera,  2  Green 
(N.  J.),  609;  Andrews  d.  Beet^er,  1 
Johns.  Cas.  411;  LitUefield  o.  Story,  3 
Johns.  426;  Manufacturer'  Commer- 
cial Co.  c.  Rochester  R.  Co.,  117 
N.  Y.  S.  989;  Wilson  t>.  Btilwell,  14 
Oh.  St.  464,  471;  GauBagher  v.  CaM- 
well,  22  Pa.  St.  300,  302,  60  Am.  Dee. 
85.  Compare  Beran  v.  Tradesmen's 
Nat.  Bank,  137  N.  Y.  450,  33  N.  E. 
593;  First  Nat.  Bank  v.  dark,  9  Baxt 
589;  Strong  v.  Strong,  2  Aiken,  373; 
Upton  p.  Wallace,  44  Ct.  552;  Quick 
D.  Colcbestcir  South,  20  Ont.  645. 
See  also  cases  <rf  partial  assignments, 
it^ra,  i  444.  Under  the  Iowa  Code, 
the  debtor  of  an  "open  account"  may 
discharge  himself  by  paying  the  as- 
signor at  any  time  prior  to  suit  brought 
by  the  assignee  though  aft«r  notice  of 
the  BssigDment,  Wing  e.  Page,  62  la. 
87.  but  the  debt«r  is  not  bound  to  pay 
the  assignor  under  theee  circumstances. 
Bailey  v.  Union  Pao.  I^.  Co.,  62  la. 
354, 17  N.  W.  667. 

••Smith  p.  Wall,  12  Ccte.  303,  21 
Pm.  42;  Fulton  Nat.  Bank  v.  Fulton 
County,  144  Ga.  691,  87  B.  E.  1023; 
Buttriok  Lutia>er  Co.  v.  CcdUns,  202 
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a  larger  r^t  than  he  has  himself;  and  breach  of  warranty  may 
similarly  be  asserted  against  the  assignee  of  a  non-n^otiable 
note,  if  the  warranty  was  given  at  the  time  when  the  note  was 
made,  though  the  breach  of  warranty  did  not  occur  until  after 
notice  of  the  assignment.**  Moreover,  if  the  debtor  has  a  de- 
fence to  a  contract  good  against  an  assignee  thereof,  he  may 
even  after  notice  of  the  assignment  rescind  the  original  conr 
tract  with  the  assignor  and  make  a  new  contract  with  him  re- 
lating to  the  same  subject-matter,  provided  that  this  is  not 
done  with  Uie  fraudulent  purpose  of  injuring  the  assignee.'* 

A  difficulty  of  procedure  existed  at  common  law  where  the 
debtor  had  acquired  after  notice  of  the  assignment  a  defence 
good  against  the  assignor.  For  the  assignee  \mder  the  old  pro- 
cedure was  obliged  to  sue  in  the  name  of  the  assignor.     To 


MwB.  413,  418,  88  N.  E.  138;  Faeifia 
HoUiDg  Mm  Co.  p.  Enj^iafa,  118  Cal. 
123,  fiO  Put.  3BS;  Grant  s.  Sicklwtoel 
Lumber  Co.,  155  Mich.  600, 119  N.  W. 
1092;  Botsford  p.  Lull,  30  Pa.  Super. 
292;  RookweU  p.  Daniels,  4  Wis.  432; 
Whan  p.  Hope  Nfttuml  Oas  Co.,  81 
W.  Va.  338,  94  S.  E.  306.  See  alao 
Young  V.  Ktohin,  3  Ex.  D.  127;  New- 
foundland p.  Newfoundland  R.  Co., 
13  A.  C.  199;  Stoddart  p.  Union  IVust, 
Ltd.,  11912]  1  K.  B.  181,  189;  Boogher 
V.  Roach,  12  App.  Cos.  D.  C.  477; 
Van  Akin  p.  Dunn,  117  Mich.  421, 

75  N.  W.  938. 

"  Soaentbal  o.  Rambo,  16G  Ind.  584, 

76  N.  E.  404. 

**  In  Homer  p.  Shaw,  212  Mass.  113, 
98  N.  E.  697,  a  contractor  had  assigned 
the  payments  to  become  due  on  his 
contract  to  the  plaintiff,  and  notice  of 
the  aangnment  was  given  to  the  de- 
fendant, the  othn"  party  to  the  oon- 
traot.  Thereafter,  the  contractor  in- 
formed the  defendant  that  he  would  be 
unable  to  complete  the  work  for  lack 
of  funds,  and  the  defendant  made  a  new 
arrangemeat  with  him  ftv  the  com- 
I^etiou  <J  the  work  whidi  waa  in 
effect  a  resoisBion  of  the  ori^nal  oon- 
traot,  and  the  mibstitutipil  ^  tl  WW  one 


in  its  stead.  Hie  court  held  that  the 
statement  by  the  contractor  of  his 
inability  to  perform  the  original  con- 
ttaot  would  have  warranted  a  finding 
of  repudiation  and  justified  the  de- 
fendant in  refuung  further  perform- 
ance BO  that  the  aaaignee  would  hare 
been  entitled  to  nothing,  and  added: 
"  The  assignor  needed  immediate  finan- 
cial assistaJice,  and  if  the  defendant 
might  have  advanced  the  money 
which  the  endcnce  shows  he  furnished 
to  oiable  him  to  pay  his  anployees, 
yet  if  he  had  done  so  the  plaintifTs 
angnment  would  have  been  pven 
priority  over  the  loan.  Buttrick  Lum- 
ber Co.  V.  CoUins,  202  Man.  413,  89 
N.  E.  138.  The  partiee  tihile  they 
could  not  modify  to  fais  prejudice  the 
terms  of  the  contract  assigned  with- 
out the  plaintiff's  conaeat,  or  by  a 
secret  fraudulent  arrangement  de- 
prive him  of  the  boiefit  of  the  assign- 
meet,  were  not  precluded  from  ent^ing 
into  a  new  agreement  if  performance 
by  the  assignor  had  become  impossible 
from  unforeseen  drcumatanccs,"  See 
also  Tooth  p.  Hailett,  L.  R.  4  Cb.  242; 
Brice  v.  Bannister,  3  Q.  B.  D.  H9; 
Bx  parte  Maes,  14  Q.  B.  D.  310;  Cf, 
Drew  V.  Josolyne,  18  Q.  R  D.  590. 
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such  a  suit  a  defence  good  against  the  assignor  seemed  valid; 
but  as  it  was  inequitable  to  allow  the  debtor  to  set  up  the  de- 
fence under  the  circumstances,  a  court  of  equity  formerly  would 
have  enjoined  the  debtor  from  setting  up  his  defence  to  the  ac- 
tion; "  and  after  the  recognition  by  courts  of  law,  at  the  end  of 
the  eighteenth  century  of  the  equitable  rights  of  the  assignee, 
l^e  plaintiff,  without  the  necessity  of  applying  for  an  injunction, 
might  reply  that  the  action  though  nominally  on  behalf  of  the 
assignor,  was  in  fact  prosecuted  for  the  ben^t  of  an  as^gnee, 
and  that  the  defendant  had  notice  of  the  assignment  before 
he  acquired  his  defence.'^  By  some  form  of  pleading  appro- 
priate to  ihe  jmisdiction  in  question  the  same  result  is  every- 
where reached.** 


§  134.  Notice  to  the  debtor  as  affecting  the  assignee's  ri^t 
against  the  assignor's  creditors. 

No  notice  to  the  debtor  of  an  assignment  of  a  non-negotiable 
chose  in  action  is  necessary  to  give  the  assignee  an  equitable 
right.  This  is  universally  agreed  to  be  so  as  between  the  par- 
ties; **  and  is  generally  held  in  a  contest  between  the  assignee 
and  the  asedgnor's  creditors.    Therefore,  without  having  given 


•>  See  Le^  r.  Le^  1  B.  A  P.  447; 
JdTa  V.  Day,  L.  R.  1  Q.  B.  372. 

MLegh  0.  Le^,  1  B.  <k  P.  447; 
Welch  c.  MBDdeyille,  1  WheKt.  233, 

4  L.  Ed.  79;  Strtoig  v.  Strong,  2  Aik. 
373. 

"  MandeviUe  v.  Welch,  5  Whc&t.  277, 
283,  S  L.  Ed.  87;  Faaaett  v.  Mulock, 

5  Col.  466;  Chapmsn  tr.  Shattuck,  S 
in.  49,  62;  Marr  tr.  Hanna,  7  J.  J. 
Manh.  642,  23  Am.  Dec.  449;  Hackett 
V.  Martin,  8  Me.  77;  Matthews  e. 
Houghton,  10  Me.  420;  Fjmfmnn  p. 
Wrif^t,  6  Pick.  316;  Cutler  p.  Haven,  8 
I^ck.  490;  St.  Johns  s.  Charles,  105 
Man.  262;  Anderson  v.  Miller,  15 
MtBi.  586;  Lipp  v.  South  Omaha  Co., 
24  Neb.  692,  40  N.  W.  129;  Duncklee 
V.  Greenfield  Co.,  23  N.  H.  246;  Sktan 
V.  Sommen,  2  Green  (N.  J.),  609; 
King  V.  Mill«,  63  Or.  53,  97  Fac.  642; 
Oaullagher  tr.  Caldwell,  22  Pa.  St.  300, 


302,  60  Am.  Dec.  85;  Strong  v.  Strong, 
2  Aiken,  373.  See  also  Brown  p. 
Hartford  Fire  Ins.  Co.,  4  Fed.  Caa. 
379  (Case  No.  2009);  Wagner  v. 
National  Ins.  Co.,  90  Fed.  396,  33 
C.  C.  A.  121;  Chisholm  p.  Newton,  1 
Ala.  371;  Cunnin^iam  d.  Carpenter, 
10  Ala.  109,  112;  Reed  v.  Nevins,  38 
Me.  193;  Rockwood  v.  Brown,  1  Qrajr, 
261. 

••  Knickerbocker  Trust  Co.  v.  Coyle, 
139  Fed.  792;  Columbia,  etc.,  lYust 
Co.  V.  First  Nat.  Bank,  116  Ky.  364,  76 
8.  W.  166;  Quigley  o.  Welter,  96  Minn. 
383,  104  N.  W.  236;  Virginia-Carolina 
Chem.  Co.  v.  McNair,  139  N.  C.  326, 
61  S.  E.  949;  and  see  cases  cited  in  this 
section  patsim.  Therefore  if  the  as- 
signor collects  the  claim  he  holds  the 
amount  collected  aa  constructive  trustee 
for  the  BHsignee.  MacDonald  c  Knee- 
land,  6  Minn.  362. 
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notice  to  the  debtor,  ^e  assignee  will  be  preferred  over  a  sub- 
sequent garnishment  of  the  debt  by  a  creditor  of  the  assignor,"' 
and  the  debtor  remains  liable  to  the  assignee,  if  by  failii^  to 
disclose  an  assignment  of  which  he  had  notice,  he  is  compelled 
pay  the  assignor's  creditor.**  It  is  generally  said,  however, 
that  notice  must  be  given  to  the  garnished  debtor  in  time  to 


"Pickering  p.  Qfncombe  Ey.  Co., 
L.  R.  3  C.  P.  230;  Bobinson  n.  Newbitt, 
L.-  R.  3  C.  P.  264;  Jonce  c  Loweiy 
BankinK  Co.,  101  Ala.  252,  16  So.  II; 
MclDtyro  t>.  Hauser,  131  CaJ.  11,  63 
I^.  69;  Title  Ins.  &  Trust  Co.  i>, 
WillitunsM),  IS  Cal.  App.  324,  123 
Fao.  246;  Walton  tr.  Horkan,  112  Ga. 
614,  38  S.  E.  lOS,  SI  Am.  St.  Rep.  77; 
Savage  v.  QngS.  IM  lU.  161,  37  N.  E. 
312;  McGuire  v.  Pitta'  Sods,  42  Iowa, 
635;  DiokinaoD  d.  Davis,  171  Iowa,  29, 
163  N.  W.  203;  Hall  o.  Kansas  City 
Terra  Gotta  Co.,  97  Kans.  103,  154 
Pac.  210,  L.  R.  A.  1916  D.  361 ;  Millett 
r.  Swift,  138  Ky.  408,  128  8.  W.  312; 
Idttlefield  i;.  Smith,  17  Me.  327; 
Thayer  u.  Daniels,  113  Mass.  129; 
Whittredge  e.  Sweetser,  189  Mass.  45. 
76  N.  E.  222;  Tabor  ■>.  Van  Vranken, 
39  Mich.  763;  MacDonald  o.  Knee- 
land,  5  Minn.  362;  Union  Iron  Works 
Co.  v.  Kilgore,  66  Minn.  497,  67  N.  W. 
1017;  Schoolfield  v.  Hireh,  71  Miae.  56, 
14  So.  628,  42  Am.  St.  Rep.  450; 
Hendrickson  v.  Treoton  Bank,  81 
Mo.  App.  332;  Young  e.  Bank  of 
Princeton,  97  Mo.  App.  576,  71  6.  W. 
713;  Oppraiheimer  v.  First  Nat.  Bank, 
20  Mont.  192,  60  Pac.  419;  Lewis  i;. 
Holdredge,  56  Neb.  379,  76  N.  W.  890; 
Marah  v.  Carney,  69  N.  H.  236,  45 
Atl.  745;  Coming  p.  Reoorda,  69  N.  H. 
390,  46  Atl.  462,  76  Am.  St.  Rep.  178; 
Board  of  Education  p.  Duparquct,  60 
N.  J.  Eq.  234, 24  AU.  922;  Jenkinson  o. 
New  York  Finance  Co.,  79  N.  J.  Eq. 
247,  82  Atl.  36;  Williams  c.  IngersoU, 
89  N.  Y.  608;  Anuiston  Nat.  Bank  r. 
Durham,  118  N.  C.  383,  24  S.  E.  792; 
Knisely  v.  Evans,  34  Ohio  St.  168; 
Market     Nat.     Bai^    v.     Eaapberry, 


34  (W.  243,  124  Pao.  758,  L.  R.  A. 
1916  E.  79;  Meier  v.  Hoe,  23  Oreg. 
599,  32  Pac.  755;  Patten  v.  Wilson,  34 
Pa.  299;  Noble  o.  Thompson  Oil  Co., 
79  Ps.  364,  367,  21  Am.  Rep.  66; 
Phillips  E^itate  (No.  4),  205  Pa.  625, 
S31,  55  AU.  216,  97  Am.  St.  Rep.  760; 
Tieraey  p.  McGarity,  14  R.  I.  231; 
Chase  v.  Duby,  20  R.  I.  463;  Brown  o. 
Minis,  1  McCord,  80;  Zimmerman 
I^nd  &  Inig.  Go.  v.  Rooney  Mercan- 
tile Co.  (Tex.  Qv.  App.),  195  S.  W. 
201;  BcUingham  Bay  Co.  v.  Brisbois,  14 
Wash.  173,  44  Pac.  163;  Gray  v.  Bot- 
far,  5  Brit.  OA.  SB.  In  a  few  States, 
howerer,  garnishment  before  notioe 
of  an  assignment  is  valid.  Goslan  v. 
Pbwell,  32  La.  Ann.  621;  Bernard  v. 
Whitney  Nat.  Bank,  43  La.  Ann.  60; 
8  So.  702,  12  L.  R.  A.  302;  Clodfdto^ 
V.  Cox,  1  Sneed,  330,  60  Am.  Dec.  167; 
Dews  V.  OlwiU,  3  But.  432;  Rodee  v. 
Haynes,  95  Tenn.  673,  33  S.  W.  564; 
Dillingham  ti.  Traders'  Ins.  Co.,  120 
Tenn.  302, 108  S.  W.  1148, 16  L.  R.  A. 
(N.  8.)  220;  Ward  o.  Morrison,  25  Vt. 
G93;  Nichols  i;.  Hooper,  61  Vt.  296,  17 
Atl.  134;  Woloott  u.  Mongeon,  88  Vt 
361,  92  Atl.  457.  (Notice  by  the 
assignor  is  insufficient.)  In  Connecti- 
cut a  creditor  who  garnishees  a  claim 
in  ignorance  of  an  assignment  is  pre- 
ferred over  the  assignee  if  the  latt« 
had  failed  to  give  notice  to  the  debtor 
or  within  a  reasonable  time  after  the 
execution  of  the  assignment.  Poster 
V.  Mix,  20  Conn.  396.  See  also  Pres- 
ident, etc.,  of  City  Bank  d.  Thorp,  79 
Conn.  194,  64  Atl.  205,  466. 

"MiUiken  v.  Loring,  37  Me.  408; 
Tabor  v.  Van  Vranken,  39  Mioh. 
7S3. 
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liable  him  to  state  in  his  affidavit  or  answer  the  facta  of  the 
assignment  and  thereby  prevent  a  judgment  chargLog  him.** 
But  though  it  would  be  eveiywhere  conceded  that  a  garnished 
debtor  without  notice  must  be  protected,  it  has  been  held  by 
some  courts  that  notice  is  ^ectual  even  after  judgment  chain- 
ing him  and  that  if  payment  of  the  judgment  is  made  after 
such  notice,  the  assignee  may  compel  the  debtor  to  pay 

Similarly  in  jurisdictions  where  mechanics'  liens  give  to  the 
lienor  only  such  rights  as  the  general  contractor  may  have,* 
An  assignee  of  the  general  contractor  though  he  has  given  no 
notice  of  his  assignment  is  preferred  to  the  holder  of  a  sub- 
sequent lien.'  A  prior  assignee  who  has  not  givrai  notice  to  the 
debtor  prevails  also  over  a  subsequent  assignment  in  bank- 
ruptcy by  the  assigns.*  But  where  an  assignment  is  made  to 
secure  present  and  future  advances,  the  assignee  will  be  sub- 
cffdinated  to  an  attaching  creditor,  as  to  advances  made  by 
the  assignee  after  notice  ot  the  attachment.' 


''See  tepeaaSj  Howe  v.  Howe,  97 
Me.  422,  426,  H  AU.  908;  Kingmao  d. 
Ferkuu,  106  Mass.  Ill;  WUttredge 
p.  Sweetser,  189  Ma«.  45,  75  N.  E. 
222;  Peterson  v.  ginEnmn,  59  Keb. 
607, 81  N.  W.  S47;  Morah  v.  Gomey,  69 
N.  H.  236,  45  AU.  74S;  Coming 
Iteoorda,  69  N.  H.  390,  394,  46  AU. 
462,  76  Am.  St.  Rep.  178;  uid  note  is 
li.  R.  A.  1916  E.  84-88. 

1  UcGuira  V.  Pitts'  Soiu,  42  la.  635; 
MacDonald  v.  KneeUnd,  6  Minn.  362; 
Bdlin^iam  Bay  Co.  v.  Briabois,  14 
Wash.  173,  44  Put.  163,  46  Pao. 
238. 

1  Mechanics'  liens  are  of  two  kinds — 
In  some  States  the  mechanic  or  mate- 
rial-man  is  given  a  diiect  Uen  on  the 
property;  in  others  he  is  meidy 
■i]l»t)gated  to  the  rights  of  the  genial 
oontiactor.  See  27  Cyc.  101.  It  is 
on^  in  States  where  the  hitter  kind  of 
Hen  is  given  that  the  text  is  applica- 


Education  f.  Duparquet,  60  N.  J. 
Eq.  234,  24  AU.  922;  Copeland  ir. 
Manton,  22  Oh.  St.  398;  HaU  t>.  Banks, 
79  Wis.  229,  48  N.  W.  385.  See  abo 
Brill  r.  Tuttie,  81  N.  Y.  464,  37  Am. 
Rep.  615;  Beardalejr  e.  Cook,  143 
N.  Y.  143,  38  N.  E.  109;  q^.  Carter  o. 
Brady,  61  Fla.  404,  41  So.  539;  Beanl- 
sley  V.  Brown,  71  III.  App.  199;  Simp- 
son V.  New  Orleans,  109  La.  897,  33 
80.  912;  Bourget  d.  Donaldson,  S3 
Mich.  47S,  47  N.  W.  326,  where  the 
statute  giving  meohaoica'  liens  was 
<A  a  different  character. 

'Bum  o.  Oarvalho,  4  Mybe  ft  C. 
690;  Greey  p.  Dockendorff,  231  U.  8. 
613,  68  L.  Ed.  339,  34  S.  Ct.  166; 
Young  V.  Upson,  116  Fed.  192;  In  n 
Macauley,  168  Fed.  ^2;  In  re  Cin- 
oinnatt  Iron  Steve  Co.,  167  Fed.  486, 
93  C.  C.  A.  122;  Muir  v.  Schenok,  3 
Hill,  288,  38  Am.  Dec  633;  Bunndl 
V.   BronsMi,    78  Conn.  679,   63  AtL 


Ue. 

'  ^jengkr  p.  Stilee-TuU  Lumber  Co., 
94  Mix.  780,  48  So.  966;  Boaid  erf 
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{  485.  Notice  to  the  debtor  as  affecting  tiie  mtttnal  limits  of 
snccesstre  assigiiees. 

If  an  Mwignnrwnt,  of  itself  be  regarded  as  creatiiig  a  legal 
ri^t  in  tlw  assignee,  the  first  of  two  or  more  asBignmentB  would 
ai^iarently  prevail  over  the  others.  Similarly  even  thou^  an 
assignment  is  hdd  to  create  merely  an  equitable  lig^t,  the  priOT 
assignment  being  the  pricv  equity  would  prevail;  and  such  is 
Ihe  rule  in  many  of  the  United  States  without  regard  to  notice 
given  to  the  debtor.*  But  even  thou^  the  rig^t  be  r^;arded 
as  legal,  it  may  nevertheless  be  defeasible;  and,  in  Euj^and, 
by  a  nUe  which  though  not  depending  upon  Statute  may  be 
compared  in  its  effect  to  a  recording  act,  or  to  the  rule  in  sales 
of  chattels  {nefening  a  second  vendee  with  deUvery  over  a 
prior  vendee  without  delivery,  whichever  of  several  assignees 
first  gives  notice  is  preferred  over  other  assignees,  thou^ 
they  have  prior  assigmnents; '  and  the  Elnglish  rule  is  followed 
in  many  juiisdictions  in  the  United  States.' 

•Sutberluid  V.  Reeve,  161  III.  3S4, 
as  N.  E.  130;  White  v.  Wiley,  14  Ind. 
4M;  Summen  v.  Hutoon,  48  Ind.  228; 
Newby  f.  HiU,  2  MeU.    (Ky.)  530; 


LexJDKtoii  Brewing  Co. 
Ky.  711,  lao  8.  W.  264;  Columbia, 
etc.,  Trust  Co.  v.  First  N&t.  Bank,  lia 
Ky.  364,  26  Ky.  L.  Rep.  fi61,  76  S.  W. 
166;  Thayer  f.  Dutiela,  113  Maas.  129; 
Whittredge  v.  Sweetser,  189  Mtun.  46, 
76  N,  E.  222;  Hennaa  v.  Canaecliimt 
Mut.  Life  Inn.  Co.,  218  Man.  181,  105 
N.  E.  460,  461;  Burton  o.  Gage,  85 
Minn.  366,  88  N.  W.  097;  Muir  v. 
fichenck,  3  Hill,  228,  38  Am.  Dec.  633; 
Bush  V.  Lathrop,  22  N.  Y.  635,  646; 
Greentree  o.  Rooenstock,  61  N.  Y.  683, 
593;  Williama  c  Ingereoll,  89  N.  Y.  608, 
523;  Fairbanks  n.  Sargent,  104  N.  Y. 
108, 118,  9  N.  E.  870,  58  Am.  R«p.  490; 
Fortunato  v.  Patten,  147  N.  Y.  277,  41 
N.  E.  572;  Centrel  Trust  Co.  v.  West 
India  Imp,  Co.,  169  N.  Y.  314,  323,  62 
N.  E.  387;  Lindsay  v.  Wilson,  2  Dev. 
&  Bat.  Eq.  86;  Meier  ii.  Hem,  23  Oreg. 
599,  32  Pac.  766;  Youngberg  v.  El 
ftao  Brick  Co.  (Tex.  Civ.  App.),  156 
S.  W.  716;  DaviB  v.  State  Nat.  Bank 


(Tei.  Civ.  Ak».),  169  S.  W.  321;  Weot 
Texas  Lumber  Co.  t>.  Qreen  County 
(Tex.  av.  An>.),  188  S.  W.  283;  Daily's 
Ex.  p.  Warren,  80  Va.  612;  Cla^  e. 
Hogeman,  13  W.  Va.  718;  Tln^  v. 
Fiaher,  20  W.  Va,  497. 

'  Dearie  tr.  Hall,  3  Rusa.  1;  Foster  p. 
Cockffdl,  3  a.  &  F.  466;  Frtahfidd's 
Trust,  11  Ch.  D.  198.  See  Ward  «. 
Duncombe,  {1893]  A.  C,  369,  391; 
In  re  Weniger'o  Pi^ty,  [1910]  2  Ch. 
291.  So  in  Scotland,  R«dfeam  v. 
Ferrier,  1  Dow.  P.  C.  60. 

The  rule  ia  enforced  in  Ekigland 
against  i*iiif^ni^wi  in  builauptcy  as 
well  as  other  asai^eeB,  a  subsequent 
assignment  prevailing  over  die  prior 
right  of  an  asmgnee  in  bankruptcy  wbo 
has  failed  to  notify  the  dditor.  fis 
Barr's  Trusts,  4  K.  ft  J,  219;  Ae 
Russdl's  Policy  Trusts,  L.  R.  IS  Eq. 
26.  But  the  prior  assignee  tA  an 
equitable  chose  in  action  was  pro- 
feired  over  a  subsequmt  atoffioB  who 
fint  gave  notice  in  Hill  v.  Peters,  (19181 
2Ch,273. 

■  JudsoD  p.  Corcoran,  17  How.  612, 15 
L.  Ed.  231;  Spain  c,  Haoulton's  Adm., 
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"Whatever  view  may  be  entertained  as  to  the  Ei^lish  doc- 
trine which  prefers  the  ass^ee  who  first  gives  notice,  the 
second  assignee  [assuming  that  he  paid  value  in  good  faith  for  his 
ass^nment,  or  that  if  a  volunteer,  he  took  in  good  iaith  and  the 
first  assignee  also  was  a  volunteer!  is  in  several  contingencies 
clearly  entitled  to  supplant  the  first  as^piee,  e.  g.,  (1)  if  ac1>- 
ing  in  good  faith  he  obt^ns  payment  of  the  claim  assigned;' 
or,  (2)  if  he  reduces  his  claim  to  a  judgment  in  his  own  name;  "* 
or,  (3)  if  he  effects  a  novation  with  the  obligor,  whereby  the 
obligation  in  favor  of  the  assignor  is  superseded  by  a  new  one 
nmning  to  himself; ''  or,  (4)  if  he  obtains  the  docimient'  COQ- 
taining  the  obligation  when  the  latta  is  in  the  form  of  a  spe- 
cialty.'*   In  all  these  casea,  having  obtained  a  legal  right  in 


1  WbS.  601, 17  L.  Ed.  619;  Be  (^Dsepi^ 
15  Fed.  734;  MqUivbd  r.  S.  I.  U^t  Co., 
66  Fed.  113,  35  U.  S.  App.  67, 13  C.  C. 
A.  362;  fn  reHawley,  etc.,  Fumaoe  Co., 
233  I^.  451  (Pa.);  Gnham  F^>er  Co. 
p.  PecDbrok^  124  Cal.  117, 56  Pac.  627, 
44  L.  R.  A.  632,  71  Am.  St.  Rep.  26; 
Jackson  v.  Hamm,  14  Colo.  68,  23  Pao. 
88;  Bishop  o.  Holcomb,  10  Coon.  444, 
446;  Natdooal  Bank  v.  United  Seouiitiy 
Co.,  17  D.  C.  App.  112;  MenhantB', 
etc.,  Bank  c .  Hewitt,  3  la.  93,  66  Am. 
Dec.  49;  Manning  b.  Matthews,  70  la. 
803, 30  N.  W.  749;  lAmbert ».  Morgan, 
110  Md.  1,  72  AU.  407,  132  Am.  St. 
Hep.  412;  Enocha-Havia,  etc,  Co.  p. 
Newoomb,  79  Mim.  462,  30  So.  608; 
Muidooh  V.  Finney,  21  Mo.  138; 
HouBw  D.  Bichardaon,  90  Mo.  App.  134; 
Jeddnson  p.  New  York  Finante  Co., 
79  N.  J.  Eq.  247,  82  AU.  36;  Wallston 
p.  BiHswell,  1  Jones  £q.  137;  Copeland 
p.  Manton,  22  Oh.  St.  398,  401;  Oti- 
lena'  Nat.  Bank  p.  Mitch^  24  Okl. 
488,  103  Fac.  720;  Market  Nat.  Bank 
p.  Raspberry,  34  OkL  243, 124  Pao.  76B, 
L.  R.  A.  1916  E.  79;  Fialty'a  Appeal, 
76  Pa.  42;  Patt'B  Appeal,  77  Pa.  378; 
PhiUips  Est.  (No.  3),  205  Pa.  515,  65 
Atl.  213,  66  L.  R.  A.  760,  97  Am.  St. 
Rep.  746;  Trailer  p.  Kunts,  36  Pa. 
&ip.  Ct.  352;  Clodfelter  v.  Cox,  1 
Sneed,  330,  60  Am.  Dee.  1S7;  Peters 


p.  Ooets,  136  Tenn.  257,  188  S.  W. 
1144;  Watd  ».  Morrison,  25  Vt.  593; 
CoSman  v.  Liggett,  1Q7  Va.  418,  59 
S.  E.  392. 

*Amee's  Cases  on  TnistH  (2d  ed.), 
328,  cilinf-^udson  v.  Cottcma,  17 
How.  612,  16  L.  Ed.  231;  Bridge  v. 
Connecticut  Ina.  Co.,  162  Maaa.  343, 
26  N.  B.  612;  Biadley  t.  Root,  5  Paige, 
632,  640  (to  which  may  be  added — 
Herman  p.  Connecticut  Mut.  Life  Ina. 
Co.,  218  Man.  181,  105  N.  E.  450; 
Fairbanks  p.  Sargent,  117  N.  Y.  320, 
335,  22  N.  E.  1039,  6  L.  &.  A.  476; 
Central  Trust  Co.  p.  West  India 
Improvemont  Co.,  169  N.  Y.  314,  327, 

62  N.  E.  387). 

"  Ibid.,  citing:  Judaon  e.  Corooran, 
17  How.  612, 15  L.  Ed.  231;  Mercantile 
Co.  P.  Corcoran,  1  Gray,  75. 

"  Ibid.,  citing:  New  York  4  N.  H.  R. 
Co.  V.  Schuyler,  34  N.  Y.  30,  80; 
Strange  p.  Houston  ic  T.  C.  Ry.  Co., 

63  Tex.  162  (to  which  may  be  added— 
Burck  p.  T^^r,  152  U.  S.  634,  14  Sup. 
Ct.  696,  38  L.  Ed.  578), 

"  Ibid.,  citing:  Re  Gillespie,  16  Fed. 
734;  Bridge  v.  Connecticut  Mut.  L. 
Ins.  Co.,  152  Maas.  343,  26  N.  E. 
612;  Fisher  v.  Knox,  13  Pa.  622,  63 
Am.  Dec.  503  [to  which  may  be 
added—Washington  v.  Wabash  Bridge 
ft  I.  Works.  147  Mioh.  671,  111  N.  W. 
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good  faith  and  for  value,  the  prior  assignee  cannot  properly 
deprive  him  of  this  I^al  rig^t."  " 

If  knowled^  of  the  rule  requirii^  notice  could  be  widely 
difftised  among  the  community,  tiie  English  rule  would  have 
the  same  advantages  in  a  lesser  degree  which  a  reccnrdii^  system 
for  deeds  and  mortgages  posseeses.  As  notice  is  everywhere 
agreed  to  be  vital  in  order  to  protect  an  assignee  against  fraudu- 
lent settl^nents  between  the  debtor  and  assignor,  it  seems  beet 
to  adopt  the  test  of  notice  in  contests  between  succesdve  as- 
signees, even  thai^  prior  assignees  are  likely  to  suffer  thereby, 
until  business  men  learn  what  is  necessary.  A  difficulty 
arises  in  applyii^  this  rule,  however,  where  a  garnishment  of 
the  debt  is  made  between  the  dates  of  the  first  assignment 
without  notice  to  the  debtor,  and  a  second  assi^mient  wil^ 
such  notice,  llie  gamiahment  since  it  precedes  the  second 
assignment  must  be  superior  to  it.  On  the  other  hand,  the 
garnishment  is  subordinate  to  the  first  assigimieDt.'*  Accord- 
ii^y,  in  this  situation,  it  has  been  held  that  the  first  assign- 
ment is  superior  to  the  second,  though  the  debtor  had  earlier 
notice  of  the  latter.'^ 

Statutes  sometimes  require  record  of  an  assignment  of  wages 
or  notice  of  it  to  the  assignor  as  a  condition  precedent  to  its 
validity.  Under  such  statutes  that  assignment  which  fii^t  com- 
plies with  the  statutory  requirement,  prevails.^*  Wherever 
under  the  existing  law  a  prior  assignee  has  the  superior  r^^t, 

349,  11  L.  R.  A.  (N.  S.)  471.   Soe  also  though  be  had  givm  notioe  <rf  his  as- 

Graham  Paper  Co.  c  Pembroke,  124  aignment  before  the  payment  was  made. 

CaJ.  117,  56  Pac,  627,  44  L.  R,  A.  632).  If  tbo  case  is  sound  an  assignee  imdw 

But  without  diecueeion  of  eetoppel  a  aaj  vritten   contract  must  get  the 

contrary  decision  was  re&ched  in  regard  writing  to  be  secure, 

to  a  non-negotiable  note  in  Emley  v.  "  Ibid. 

Perrine,  58  N.  3.  L.  472,  and  in  regard  >'  See  tupra,  i  434. 

to  a  policy  of  insurance  in  /n  n  Weni-  "  Phillips  EsUte  (No.  4),  206  Fk. 

ger'sPaUcy,[1910]2Ch.201.  In  Phelps  ^5,  55  AU.  216,  97  Am.  St.  fiep.  750. 

p.  Linnan,  174  la.  138,  156  N.  W.  294,  "  Peabody  p.  Lewiston,  83  Me.  288, 

a  second  assignee  was  given  the  written  22  Atl.  171;  Wbitcomb  v.  WaterviUe, 

contract  under  which  the  aseignor'a  90  Me.  75,  58  Atl.  68;  Hall  v.  Boston 

rights  arose  and  by  representing  to  the  Glass  Co.,  207  Mass.  328,  93  N.  E.  640; 

debtor  that  there  had  been  a  reas-  Thompson  p.  Erie  R.  Co.,  207  N.  Y. 

signment    obtained    payment.      This  171,  100  N.  E.  791;  Bowley  c.  Erie  R. 

payment  was  held  to  bar  an  action  Co.,  70  N.  Y.  Misc.  168,  128  N.  Y.  S. 

against  the  debtor  by  the  first  assignor,  468. 
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if  l^e  subsequent  aeragnee  collectB  the  cl^m  after  he  has  ac- 
quired knowledge  of  the  prior,  and  equitably  superior,  assign- 
ment, he  is  tiable  at  the  suit  of  the  first  assi^ee."  If  the  debtw 
also  was  aware  at  the  time  he  paid  the  second  assignee  of  the 
existence  of  the  prior  assignment,  he  also  is  liable  to  the  prior 
asagnee. "  It  has  heretofore  been  assumed  that  all  of  the  assign- 
ees in  question  were  assignees  of  the  whole  claim,  and  if  partial 
assignments  are  protected  by  the  law  to  the  same  extent  that 
total  assignments  are,  the  result  will  not  be  different  if  one  or 
more  of  the  assignments  is  only  of  part  of  the  claim.  It  has 
been  held,  however,  under  the  Geoi^  Code,  that  the  assignee 
of  an  entire  claim  acquires  legpi  ownership  thereto,  while  it 
still  remuns  true  that  the  asdgnee  of  part  of  a  clum  acquires 
only  an  equitable  ri^t;  and  ttiat  consequently  a  subsequent 
assignment  of  the  whole  claim  taken,  in  good  faith  and  for 
value  prevuls  over,  and  invalidates  a  prior  partial  assignment." 
Whatever  may  be  the  necessity  of  such  a  decision  imder  the 
Geoi^  Code,  it  seems  to  reach  an  undesirable  result  in  view 
of  the  business  importance  of  partial  assignments.  Wherever 
the  decision  is  followed  it  should  be  imderstood  that  a  partial 
asdgnment  is  worthless  as  security  since  the  assignor  remains 
able  to  invalidate  it  at  any  time  by  malring  a  total  assignment. 
Nor  does  it  seem  that  notice  to  the  debtor  would  help  the  par- 
tial assignor  imless  the  debtor  promised  to  pay  him.  The  case 
would  probabb^  not  be  followed  ev^i  in  jurisdicticms  which 
allow  or  require  an  assignee  of  an  entire  claim  to  sue  in  his  own 
name; "  as  such  permission  is  properly  held  by  most  cotuts  to 
make  a  change  in  procedure  only,  not  in  substantive  law. 

?  Brooks  V.  Hinton  State  Bank,  26     47S,  it  was  held  titw  elaborate  oon- 
OMa.  66,  110  Pac.  46;  Carnegie  TVust      aideration,  that  a  prior  partial  ai 


'.  Battery  Place  Realty  Co.,  67  N.  prevailed  over  a  Bubaeqiieot  assignee 

Y.  MiBc.  452, 122  N.  Y.  S.  697.  of  the  whole  claim  who  took  in  good 

■*  Carnegie    Trust   Co.    v.    Battery  faith  and  without  notice.    The  same 

Place  Realty  Co.,  67  N.  Y,  Misc.  4S2,  mult  was  readied  in  Gillette  v.  Mur- 

122  N.  Y.  8. 607.  phy,  7  Okla.  91,  H   Pac.  413.     In 

"King  V.  Central  of  Georgia  Ry.  Bridge  p.  ConnecUcut  Mut.  life  Ins. 

Co.,  136  Ga.  226,  69  8.  E.  113.    See  Co.,  1S2  Maw.  343,  26  N.  E.  612,  a 

also  The  Elmbank,  72  Fed.  610.  prior  partial  naaignee  would  apparently 

■*  In  Fairbanka  v.  Sargent,  104  N.  Y.  have  been   prefened   over   a  nibw- 

108,  9  N.  E.  870,  68  Am.  Rep.  490,  quent  total  assignee  had  be  not  been 

117  N.  Y.  320, 22  N.  G.  1039, 6  L.  R.  A.  guilty  of  laohn. 
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§  436.  Notice  to  the  assignee. 

It  is  poBsible  to  make  a  gift  of  tangible  property  without 
notice  to  the  donee  if  delivezy  is  made  to  a  third  person  on  be- 
half of  the  donee.*'*  And  not  only  may  the  legal  title  to  prop- 
erty be  transferred  to  a  donee  in  this  way,  but  also  a  trust  may 
be  created  by  either  a  declaration  of  trust  on  the  part  of  the 
settlor  or  by  a  conveyance  in  trust  of  which  the  beneficiary 
has  no  knowledge."  So  a  deed  may  be  effectually  delivered 
to  a  third  person  without  notice  to  the  grantee  or  covenantee.** 
In  all  these  cases  the  assent  of  the  donee,  if  that  is  essential,  is 
presumed,  thou^  subject  to  his  ri^t  of  rejection  of  the  benefit 
when  he  gets  knowledge  of  it.  A  tangible  chose  in  action  may 
be  dealt  with  in  similar  fashion.*'  But  some  limitations  must 
be  otwerved  in  the  case  of  an  intangible  chose  in  action.  The 
owner  of  such  property  may  indeed  declare  himself  trustee  of 
it  or  asdgn  it  to  anoth^  person  (who  is.  not  the  debtor)  as 
trustee  for  a  third  person.  But  he  cannot  make  such  an  assign- 
ment to  the  debtor  himself  as  trustee.  A  trust  requires  for  its 
existence  a  rea  to  which  the  trust  may  attach.  The  only  exist- 
ing res  is  the  claim  against  the  debtor  and  of  this  the  debtor 
himself  cannot  be  made  trustee,  since  this  would  involve  the 
same  person  being  debtor  and  creditor.  If  the  creditor  at- 
tempted to  make  the  ddjtor  trustee  and  the  latter  assented  a 
court  of  equity  should  hold  him  bound  to  pay  the  proposed 
cestui  que  trust,  but  the  obligation  would  be  that  of  one  who 
makes  a  promise  for  the  benefit  of  a  third  person,  rather  than  of 
a  trustee.  To  create  such  a  contract  the  debtor  must  assent  to 
the  proposal.** 

■"  20  Cye.  1198.  of  the  letter.    The  court  oaid:  "Tliere 
■>  39  Cyc  79.  wu  a  dear  intention  to  tmgn,  auf- 
•■  See  «upra,  { 213.  fioiaitly    evidenced    by    tbe    letters. 
"  See  infra,  i  439.  In  my  opinion  the  case  is  just  the  same 
M  In  Alexander  v.  Steinluudt,  |1903|  aa  if  Walker  &  Co.  had  inoloeed  in  a 
2  K.  B.  208,  Bi^am,  J.,  held  that  letter  to  the  plamtiS  &  draft  at  sight 
where  a  debtor  mailed  instructiana  to  on  the  defendants  by  way  of  payment 
his  agent  directing  the  payment  of  of  their  debt,  and  i  cannot  doubt  that 
certain  money  to  &  creditor  and  also  the  rights  of  the  plaintiff  upon  that 
mailed  notice  of  this  to  the  creditor  draft  would  arise  as  soon  as  the  letter 
l)ut  became  bankrupt  before  either  inck>sing  it  was  posted."     It  is  sub- 
letter  arrived,  that  an  equitable  as-  mitted,  however,  that  the  deoiBion  is 
signment  bad  been  made  on  the  posting  unsound  and  that  the  case  is  not  like 
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§  437.  What  amounts  to  notice. 

Where  there  is  a  question  of  the  priority  of  successive  assign- 
ments,  in  jurisdictions  which  follow  the  English  rule  concern- 
ing notice,  and  also  in  all  jurisdictions  where  the  question 
arises  whether  a  defence  set  up  by  the  debtor  was  acquired 
before  notice  of  the  assignment,  it  is  important  to  determine 
what  constitutes  notice.  la  tiie  first  place  actual  knowledge 
acquired  in  whatever  manner  and  for  whatever  purpose,  is 
sufficient,  if  it  is  such  as  would  operate  upon  the  mind  of  any 
rational  man  of  buaness,  and  make  him  act  with  reference  to 
the  knowledge  he  has  so  acquired;  *"  and  even  though  there  is 
DO  actual  knowledge  of  an  assignment,  if  there  is  knowledge 
of  such  facts  as  would  put  a  reasonable  man  upon  inquiry,  and 
as  would  indicate  heedless  disr^ard  of  others'  rif^ts  if  no 
attention  were  paid  to  them,  the  effect  is  the  same  as  if  actual 
notice  had  been  given.^  But  if  information  was  casually  given 
under  such  circumstances  as  naturally  to  pass  out  of  the  debtor's 
mind,  it  will  not  be  r^;arded  as  notice; "  though  a  formal 
notice  would  doubtless  be  effective  whether  forgotten  or  not. 
Notice  by  word  of  mouth  is  sufficient.^  Notice  to  a  corporate 
officer  whose  duty  it  is  to  receive  or  to  commimicate  the  fact 
to  the  coiporation  will  bind  the  corporation;  ^  notice  ^ven  to 
one  of  the  several  co-trustees  who  are  the  debtors,  binds  all;  " 
But  where  a  trustee  was  also  a  beneficiary,  and  as  such  made 
assignments  of  his  beneficial  interests,  his  knowledge  of  the 

tliat  niKKMed  of  mailing  a  dnft.    l^e  31  Pa.  228.    In  Barron  o.  Porter,  « 

<lraft  is  a  formal  instrumNit  and  prop-  Vt.  S87,  bowerer,  it  is  said  that  thou|^ 

er^  in  it  will  pass  on  mailing  it,  as  notioen«ed  not  be  given  by  the  assignee 

property  would  pass  in  the  goods  when  directly,  it  muat  at  leaqt  indirectly 

shipped,  but  rights  in  an  intanpble  emanate  from  him  and  be  by  his  pro- 

ohose  in  action  cannot  be  created  in  curement. 

the  same  w^.    As  to  Uie  necessity  of  '  Saffron  Building  Soc  v.  Rayner, 

notice  to  the  aamgnee  of  an  assign-  14  Ch.  D.  406;  Re  Barr,  4  E.  &  J.  219; 

ment,    see  Nixon  v.   Joshua  Bendy  £x  pares  Garbis,  1  Mont.  &  Ayrt.  693n. 

Machine  Woriu,  fil  Wash.  419,  99  *■  Browne  v.  Savage,  4  Drew,  635; 

Pac  11.    See  also  infia,  {  440.  Smith  v.  Smith,  2  C.  &  M.  231;  AUet- 

X  Meux  V.  Bell,  1  Hare,  73;  Lloyd  son  v.  Chichester,  L.  R.  10  C.  P.  31ft. 

V.  Banks,  L.  R.  3  Ch.  488;  Arden  o.  "Gale  v.  Lewis,  9  Q.  B.  730;  Allet- 

Aiden,  29  Ch.   D.  702;  Guthrie  v.  son  v.  Chicheeter,  L.  R.  10  C.  P.  319. 

Bashline,  25  Pa.  Sa  "  Smith  v.  Smith,  2  Cr.  ft  M.  231; 

«  Aadenon  ■>.  Van  Alen,  12  Johns.  Ward  i>.  Dunoombe,  [1893]  A.  C.  369; 

343;  Tritt's  Adm.  v.  Cohrell's  Adm.,  Foster  !>.  Mu,  20  Conn.  396. 
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first  assignment  was  held  not  to  bind  the  trustees,  and  a  sub- 
sequent assignee  who  gave  formal  notice  was  preferred.*'  On 
the  other  hand  if  the  assignee  is  one  of  several  co-trustees  who 
are  the  debtors,  the  knowledge  of  the  asEognee  has  been  held 
notice.*'  The  ground  of  distinction  taken  is  that  an  as^gnor 
has  motives  for  concealing  the  assignment  from  his  co-trustees, 
but  an  assignee  has  not.  Somewhat  similarly  the  knowledge 
of  an  agent  or  trustee  in  a  transaction  in  which  he  is  commit- 
ting a  fraud  for  his  own  advantage  will  not  be  imputed  to 
the  principal  tn*  oo-trustees."  If  notices  of  assgnment  are 
simultaneous,  the  prior  assignee  would  prevail.**  A  distinction 
which  is  not  without  force  between  the  position  of  the  debtor 
and  that  of  an  assignee  has  been  thus  stated:  '"Hie  fact,  how> 
ever,  of  such  substitution  of  a  new  creditor  must,  in  order  to 
make  the  debtor  liable  to  the  assignee,  be  broti^t  home  to  the 
debtor  with  much  exactness  and  certainty  before  he  has  paid 
the  debt.  The  rule  of  notice  to  him  is  much  more  stringent  than 
that  which  may  defeat  the  title  of  a  purchaser  of  a  chose  in 
action  or  of  real  estate.  The  latter  is  free  to  purchase  or  re- 
fuse to  purchase  as  he  chooses,  and  therefore  it  is  his  duty, 
before  acting,  to  trace  out  any  reasonable  doubt  and  to  inform 
himself  of  the  true  facts  as  soon  as  anything  arises  to  put  him 
on  inquiry.  But  the  debtor  is  not  so  situated.  He  must  pay 
to  his  original  creditor  when  the  debt  is  due,  unless  he  can 
establish  affirmatively  that  some  one  else  has  a  better  right. 
The  notice  to  him,  therefore,  must  be  of  so  exact  and  specific 
a  character  as  to  convince  him  that  he  is  no  longer  liable  to 
such  original  creditor,  and  to  place  in  his  hands  the  means  of 
defence  against  him,  or  at  least  the  information  necessary  to 
interplead  the  a 


"  Browne  n.  Savage,  4  Drew,  635;  496;  Newdl  v.  Hwlley,  206  Man.  33S. 

Lloyd's  Bank  v.  Peanon,  [1901]  1  Ch.  347,  92  N.  E.  607,  29  L.  R.  A.  (N.  S.) 

86S.  gos. 

"  Bronne  v.  Savage,  4  Drew.  &36  "  Johnatoiie   v.  Cox,   16  Ch.  Div. 

An   earlier  decudon  wbicb  acema   di-  E71. 

retitly  oontrary  waa  not  cited.     Tim-  "  Skobia  v.  Ferge,  102  Wia.  122,  130, 

son  V.  Ram^>ottom,  2  Keen,  36.  78  N.  W.  426,  dting,— Christmaa  v. 

"Thomson-Houston    Eleo.    Co.    v.  RuaseU,  14  W&U.  69,  84,  20L.  Ed.  7ffiJ; 

Capitol  Eleo.  Co.,  65  Fed.  341, 12  C.  C.  Brady  ».  Loring,  70  111.  App.   191; 

A.  643;  Atlantic  Mills  v.  Indian  Oi^  Inn  Tioboier,  36  Beav.  317. 
chard  Mills,  147  Mass.  268,  17  N.  E. 
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§  iS8.  Whether  the  assignee  is  subject  to  equities  of  third 
persons. 

Though  it  is  well  settled  that  an  assignee  te  subject  to  the 
equities  of  the  obligor,  it  is  a  matter  of  dispute  how  far  an 
assignee  is  subject  to  equities  of  third  persons  against  the 
assignor;  as,  for  instance,  where  the  assignor  was  himeelf  an 
assignee  of  the  chose  in  action  the  assignment  of  which  he  had 
procured  by  fraud,  or  where  for  any  reason  the  assignor  held 
the  assigned  claim  subject  to  a  trust  actual  or  constructive. 
An  assignee  who  takes  the  assignment  with  notice  of  the  claim 
against  the  assigned  right,  (and  still  more  clearly  if  he  under- 
takes to  satisfy  the  claim)  would  everywhere  undoubtedly 
hold  the  assigned  chose  in  action  subject  to  the  prior  claim.** 
But  even  though  the  assignee  paid  value  with  no  knowledge  of 
any  outstanding  claim,  it  is  still  true  that  the  defrauded  original 
own^  or  person  beneficially  entitled  to  the  assignment  has  an 
equity  prior  in  time  and,  therefore,  superior  to  that  of  the 
ultimate  assignee.  If,  indeed,  the  latter  could  be  regarded  as 
the  owner  of  a  l^j^l  right,  his  right  would  be  superior  to  the 
ori^nal  equity.'^  What  has  been  already  said  in  regard  to  the 
assignment  of  choses  in  action  and  is  later  simunarized  *'"  in- 
dicates that  the  ultimate  purchaser  cannot  be  r^arded  as 
himself  the  legal  owner  of  the  chose  in  action  in  the  full  sense 
of  the  word;  but  it  has  been  urged  by  a  learned  writer  " 
that  the  ultimate  assignee  has  a  legal  power  of  attorney,  of 
which  equity  should  not  deprive  him  if  he  has  acquired  it  for 
value  and  in  good  faith,  lliis  may  be  granted,  but  it  cannot 
be  admitted  that  the  mere  possession  of  a  power  of  attorney 
involves  any  legal  ownership  of  the  right  to  which  the  power 
relates.  It  is  the  giving  of  a  right  of  ownership  which  con- 
stituted historically  the  contribution  oi  coiuts  of  equity  to  the 
law  of  assignment.  Whatever  changes  of  procedure  may  have 
been  made,  it  still  seems  true  that  such  ownership  of  a  chose  in 
action  as  an  assignee  has  is  properly  spoken  of  as  equitable  '"' 

»  Buffalo  Glaae  Co.  v.  Assets  Reali-  '^  Infra,  E  447. 

(ation  Co.,  133  N.  Y.  App.  D.  776, 117  » Amea,  1  Harv.  L.  Rev.  7,  CasaB 

N.  y.  S.  1087.  on  Trusts  (2d  ed.},  310. 

« See,  e.  g.,  Duncan  Townait«    e.  ■»'  See  in^ra,  H  446a,  447. 

lAne,  24S  U.  S.  308,  311,  62  h.  Ed. 
S09,3S8.Ct.9». 
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though  the  powex  of  attorney  which  goes  with  the  assigomeut 
expressly  or  by  implication  is  a  l^al  right  (not,  however,  a 
legal  property  right).  Accordingly,  the  latrait  or  collateral 
equity  against  the  assignor  of  an  intangible  chose  in  action 
should  prevail  over  t^e  right  of  the  subsequent  purchaser  in 
good  faith;  and  in  the  absence  of  an  estoppel  such  is  the  rule 
prevailing  in  England  and  in  many  of  the  United  States."  In 
some  States,  however,  tiie  courts  have  followed  an  early  state- 
ment of  Chancellor  Kent,"  which  is  now  overruled  in  New 
York,*'  to  the  effect  that  an  assignee  is  not  bound  by  equities 
in  favor  of  third  persons  since  though  he  can  make  inquiries 
of  the  debtor  before  taking  \he  assignment  and  thereby  ac- 
quaint himself  with  any  defences  t^e  debtor  may  have,  no  such 
procedure  is  possible  in  regard  to  equities  of  unknown  third 
persons.**  Whatever  may  be  the  practical  force  of  the  reason- 
ing of  Chancellor  Kent,  it  fails  to  meet  the  technical  ai^ument 
t^t  the  assignee  is  entitled  to  enforce  merely  the  as^gnee's 
rights  as  under  a  pow^  from  him,  and  is,  therefore,  necessarily 
subject  to  the  same  defence  to  which  he  is  subject,  but  if,  as 


wCockeU  V.  Taylor,  15  Beav.  103; 
Bam&rd  tr.  Hunter,  2  Jur.  N.  S.  1213; 
Sutherlaod  v.  Reeve,  151  lU.  384,  38 
N.  E.  130;  FeanoD  v.  Luecht,  199 
HI.  476,  65  N.  E.  363;  Brown  c.  Equi- 
table Life  Amuc.  Soo.,  75  Minn.  412, 
78  N.  W.  103,  671,  79  N.  W.  968; 
Tripp  c.  Jordan  et  at.,  177  Mo.  App. 
339,  164,  S.  W.  158;  Bush  v.  Lathrop, 
22  N.  Y.  535;  Cutte  ».  Guild,  57  N. 
Y.  229;  Owen  «.  Evans,  134  N.  Y. 
614,  31  N.  E.  999;  Central  Trust 
Co.  V.  West  India  Co.,  169  N.  Y. 
314,  62  N.  E.  387;  Culmer  o.  Ameri- 
can Groowy  Co.,  21  N.  Y.  App. 
Div.  666,  48  N.  Y.  S.  431;  State  v. 
Heam,  109  N.  C.  160,  13  S.  E.  895; 
GiUette  v.  Murphy,  7  Okl.  91,  54  Fac. 
413;  Perkins  v.  W.  A.  Lippincott  Co., 
280  Pa.  473, 103,  Atl.  877;  Downer  v. 
South  Royalton  Bank,  39  Vt.  25.  See 
abo  WoBtem  Nat.  Bank  u.  Maverick 
Nat.  Bank,  90  Ga.  339, 16  S.  E.  942, 35 
Am.  St.  Rep.  210;  Oabom  v.  McClel- 
land, 43  Ohio  St.  284,  1  N.  £.  644. 


*>In  Hturay  v.  Lylbum,  2  Johns. 
Ch.  441.  See  also  Livingston  ».  Dean, 
2  Johns.  Ch.  479. 

"See  New  York  decisions  stated 
«upra,  n.  39. 

*■  Winter  e.  Montgomery  Gaa  Light 
Co.,  89  Ala.  544,  7  South.  773;  Pint 
National  Bank  v.  Ferris  Irrigation  Dia- 
tnot,  107  Gal.  65, 40  Pao.  45;  Ohio  life 
Ids.  Co.  t>.  Rom,  2  Md.  Ch.  25;  Duke 
t>.  Clark,  58  Mis.  465;  Williama e.  Doo- 
nelly,  54  Neb.  193,  74  N.  W.  601;  De- 
Witt  t>.  VanSicklc,  29  N.  J.  Eq.  209; 
Mifflin  County  Bank's  Appeal,  98 
Fa.  150;  Huber'e  Assigned  Estate,  21 
Fa.  Sup.  Ct.  612,  615  (but  see  Heniy  t>. 
Black,  213  Pa.  620,  63  Atl.  250;  Per- 
kins t>.  W.  A.  Lippincott  Co.,  260  Fa. 
473,  103  AU.  877).  In  a  few  of  these 
decisions  which  relate  to  mortgages 
and  judgments,  it  is  not  clear  how  far 
the  court  intended  to  It^  down  broadly 
a  principle  covering  all  non^^iotiaUe 
choses  in  action. 
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some  of  the  decisions  hold,  the  assignee  under  modem  statute 
acquires  the  legal  ownership  of  the  assigned  right  as  fully  as 
if  a  novation  had  been  made,  the  latent  equities  would  be  cut 
off." 

A  distinction  must  be  taken,  however,  where  the  chose  in 
action  has  a  tangible  fonn,  especially  if  it  is  by  law  assignable. 
An  overdue  negotiable  promissory  note  tiiough  often  likened 
to  an  ordinary  chose  in  action  is  in  reality  different.  Even 
after  maturity  the  transfer  of  such  a  not«  by  the  holder  trans- 
fers a  legal  title  and  though  the  circiunstance  that  the  transfer 
is  after  maturity  puts  the  taker  of  the  note  on  inquiry  as  to  any 
defence  the  maker  may  have  (since  if  he  had  had  no  defence 
the  instrument  would  presumably  have  been  paid)  yet  the 
fact  that  the  instrument  is  overdue  gives  no  reason  to  suppose 
that  there  are  collateral  equities  affecting  the  transferor'^ 
title.  In  such  a  case,  therefore,  the  bona  fide  purchaser  of  the 
note  is  protected.**  A  principle  is  applicable  also  to  other 
choses  in  action  having  tai^ble  form  like  certificates  of  stock, 
pohcies  of  insurance,  non-negotiable  bonds,  somewhat  similar  to 
that  invoked  when  they  are  made  the  subject  of  gift.*'  The 
ownership  of  the  document  is  regarded  as  conferring  a  kind  of 
l^al  ownership  to  the  chose  in  action  represented  by  it.    Ao- 


oSeeift/ra,  (446. 

«<Wolf  V.  AmencBii  Trust  &  Sav. 
Bank,  214  Fed.  761,  132  C.  C.  A.  410; 
Mohr  V.  Byrne,  136  Cal.  87,  67  Pm.  11; 
Young  Men's  &c.  Co.  v.  RockEord  Nat. 
Bank,  179  III.  699,  46  L.  R.  A.  763,  70 
Am.  St.  Rep.  135;  Justice  e.  Stane- 
oipher,  267  HI.  448,  108  N.  E.  722; 
Moore  d.  Moore,  112  Ind.  149,  13 
N.  E.  673,  2  Am.  St.  Bep.  170;  Ever- 
flole  V.  MauU,  60  Md.  96;  GaHner  v. 
Beacon  Tnut  Co.,  190  Maas.  27,  76  N. 
E.  465,  2  L.  R.  A.  (N.  8.)  767, 112  Am, 
St.  Rep.  303;  Etheridge  n.  Gallagher,  55 
Min.  468;  Lee  v.  Turner,  89  Mo.  489, 14 
S.  W.  506;  Neuhoff  v.  O'Reilly,  93  Mo. 
164,  6  8.  W.  78  (compare  Turner  v. 
Hoyle,  96  Mo.  337,  8  8.  W.  167;  Craw- 
ford V.  Johnson,  87  Mo.  App.  478,  484;) 
PneBttv.Gamett,(Ma.App.igi7),  191 


S.  W.  1048;  Patterson  ■>.  Rabb,  38 
S.  C.  138, 17  S.  E.  463,  19  L.  R.  A.  831. 
See  also  Comba  c.  Hodge,  21  Hotr.  397, 
16  L.  Ed.  115;  and  the  argument  in 
Pomeroy's  Equity  Juris.,  SS  707  et  teg., 
and  11  Harv.  L.  Rev.  40.  But  see 
amlra,  In  re  European  Bank,  L.  R.  6 
Ch.  891 ;  Foley  v.  Smith,  6  Wall .  492. 18 
L.  Ed.  931 ;  Texas  v.  Whit«,  7  Wall.  700, 
19  L.  Ed.  227;  Vermilye  c.  Adams  Ex- 
preasCo.,  21  Wall.  138,  22  L.  Ed.  609; 
Bird  p.  Cockrem,  28  La.  Ann.  70;  Owen 
V.  Evana,  134  N.  Y.  514,  31  N.  E.  999; 
Weathered  tr.  Smith,  9  Tex.  622.  It 
may  be  argued  with  some  force  that 
HectioHB  52,  55,  and  69  of  the  Negotia- 
ble InBtrumeuts  Law  support  the  claim 
of  the  party  having  the  collateral  or 
latent  equity. 

"  Bee  irtfro,  i  439. 
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cordingly  a  bona  fide  purchaser  of  a  certificate  of  stock,**  a 
non-negotiable  bond  or  note,*^  or  a  policy  of  insurance,**  is 
preferred  to  one  having  an  equitable  right  against  the  assignor. 
Furthennote,  it  has  been  held  that  a  written  assignment  of  a 
chose  in  action  by  one  who  seeks  to  avoid  the  assignment  later 
on  equitable  grounds  estops  the  claimant  as  against  a  bima  fide 
purchaser  who  bought  the  chose  in  action  on  the  faith  of  that 
writing.**  In  the  cases  thus  far  referred  to  the  assignor  though 
subject  to  an  equity  waa  either  the  l^al  owner  of  the  choae  in 
action  or  had  an  assignment  &om  the  legal  owner.  An  assignor 
who  has  no  legal  title  but  is  a  mere  bailee  of  a  non-negotiable 
tangible  chose  in  action  can  give  no  right  even  to  a  bona  fide 
pm-chaser  which  can  stand  against  the  bailor's  claim." 


§  439.  Gifts  of  tangible  choses  in  acti<m. 

Certain  choses  in  action  have  such  tangible  form  that  the 
form  is  popularly  regarded  as  being  itself  the  obligation.  To 
some  extent  the  law  has  sanctioned  this  popular  view.  A  bond, 
a  pohcy  of  insurance,  negotiable  paper,  a  savings  bank  book. 


-  Cobnul  B&nk  v.  CaAy,  15  A.  C. 
267,  278,  285;  Ambrose  i>.  Evans,  66 
Col.  74,  4  Poo.  960;  Arnold  v.  Johoson, 
66  Cal.  402,  5  Pac.  796;  Otifl  v.  Gwd- 
aer,  105  lU.  436.  But  see  Ireland  v. 
Hart,  [1902]  1  Ch.  622;  Taliaferro  t>. 
First  Bank,  71  Md.  200,  214,  17  AU. 
1036;  Dueber  Watch  Case  Mfg.  Co.  t>. 
Daugher^,  62  Ohio  St.  689,  57  N.  E. 
456. 

"  Rimmer  o.  Webster,  11902]  2  Ch. 
163;  Cowdrej'  v.  Vandenburgh,  101 
U.  S.  672,  26  L.  Ed.  923;  Adama  v. 
District  of  Columbia,  17  Ct.  of  CI.  351; 
International  Bank  v.  German  Bank, 
71  Mo.  183,  36  Am,  Rep.  468;  Put- 
nam V.  Clark,  29  N.  J.  Eq.  412;  Gro- 
cers' Bank  b.  Neet,  29  N.  J.  Eq.  449; 
Cnnbes  v.  Chandler,  33  Oh.  St.  178; 
Taylor  V.  Gitt,  10  Barr,  428.  But  Bee 
Blackman  v.  Lehman,  63  Ala.  547, 
36  Am.  Rap.  67;  Covell  v.  Tradesman's 
Bank,  1  Paige,  131;  Patterson  v.  Rabb, 
38  S.  C.  138,  17  S.  E.  463,  19  L.  R.  A. 


*  Plummer  «.  People's  Bank,  65 
Iowa,  405,  21  N.  W.  899.  But  see 
Brown  v.  Equitable  Life  Avur.  Soc., 
75  Minn.  412,  78  N.  W.  103,  671,  79 
N.  W.  96S;  Cuhner  v.  American  Qn>- 
eery  Co.,  21  N.  Y.  App.  Div.  656,  48 
N.  Y.  8.  431. 

•*See  Cowdrey  e.  Vandenburgfa,  101 
U.  S.  672,  26  L.  Ed.  923;  CampbeU  t>. 
Brsckenridge,  8  Black,  471,  Thurston 
V.  McLellan,  34  App.  D.  C.  294;  Codt- 
ran  v.  Stcwaxt,  21  Minn.  435;  Moore  v. 
Metropolitan  Bank,  55  N.  Y.  41,  14 
Am.  Rep.  173;  Mifflin  County  Bank's 
Appeal,  98  Pa.  160;  State  Bank  p.  Hast- 
ings, 16  Wis.  76.  But  see  Owen  o. 
EvMiB,  134  N.  Y.  514,  31  N.  E. 
999;  Central  Trust  Co.  v.  West  India 
Co.,  169  N.  Y.  314,  324,  62  N.  E. 
387. 

**  Blackman  v.  L^man,  63  Ata.  647, 
36  Am.  Rep.  57;  Midland  RaUroad  Co. 
i>.  Hitchcock,  37  N.  J.  Eq.  549.  See 
also  Combs  v.  Hodge,  21  How.  387, 
16  L.  Ed.  116. 
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is  more  than  mere  evidence  of  a  claim.  Indeed,  wherever  the 
smrender  of  the  document  ia  essential  to  the  enforcement  of  a 
chose  in  action  this  method  of  looking  at  the  matter  is 
technically  exact.*' 

Where  for  instance  a  bank  book  must  be  presented  as  a 
prereqmsite  to  drawing  money  (as  is  ordinarily  true  of  savings 
bank  books)  the  book  itself  is  representative  of  the  obligation. 
Where  on  the  other  hand  (as  is  ordinarily  true  in  r^ard  to 
bank  accounts  subject  to  check)  a  bank  book  need  not  be 
presented  in  order  to  withdraw  deposits,  it  is  merely  convenient 
evidence  of  the  clfum  against  the  bank,  not  rc^resoitative  of 
it.  In  accordance  with  this  distinction  (though  as  will  be 
seen  from  the  following  section  a  gift  of  an  Intangible  chose 
in  action  unless  made  by  deed  or  for  consideration  is  ineffect- 
ual to  create  an  irrevocable  right  '*)  the  mere  delivery  of  a 
policy  of  insurance,**  or  savings  bank  book/*  or  a  non-negoti- 


"  See  also,  infra,  1 1042. 

"The  gift,  of  course,  beoomee  ef- 
fectual if  the  cfaoee  in  action  ia  reduced 
to  poascfoion  or  a  novatioa  made  with 
the  debtor  before  revocation.  See, 
«.  g.,  Manton  t>.  Industrial  Trust  Co. 
(R.  I.),  107  Atl.  88. 

"  Gledhill  v.  McCoombe,  110  Me. 
341,  S6  Atl.  247;  Harrison  v.  McCon- 
key,  1  Md.  Ch.  34;  Crittenden  v. 
Fbcenix  Co.,  41  Mich.  442, 2  N.  W.  657; 
MeCord  f .  Noyo,  3  Bradf .  (N.  ¥.  Surr.) 
139;  Licey  v.  Lioey,  7  Barr,  251, 253,  47 
Am.  Dec  613;  Bond  e.  Bunting,  78 
Pa.  210,  218;  Madeira's  App.,  17 
W.  N.  C.  (Pa.)  202;  Malone'a  Estate, 
13  Phila-  313;  Northweat^m  Mutual 
L.  I.  Idb.  Co.  V.  Wright,  153  Wis.  252, 
140  N.  W.  1078.  See  also  New  York 
life  Ins.  Co.  p.  Dunlevy,  214  Fed.  I, 
180  C.  C.  A.  473. 

"Camp's  Appeal,  36  Conn.  8S,  4 
Am,  Deo.  39;  Scbollmiw  p.  Schien- 
delen,  78  la.  426,  43  N.  W.  282,  16 
Am.  St.  Rep.  4S5;  Hill  c.  Stevenson,  63 
Me.  364,  18  Am.  Rep.  231;  Drew  v. 
Hagerty,  81  Me.  231,  17  Atl.  63,  3 
L.  R.  A.  230,  10  Am.  St.  Rep.  255; 
Augusta  Savings  Bank  v.  Ft^g,  82 


Me.  638,  541,  20  Atl.  92;  Prent*  v. 
Sohwarae,  122  Md.  12,  89  Atl.  439; 
Kimball  v.  Leland,  110  Mass.  325; 
Foae  V.  Lowell  Bank,  111  Mass.  285; 
Sheedy  t>.  Roach,  124  Mass.  472,  26 
Am.  Rep.  680;  Davis  v.  Ney,  125  Mass. 
690, 28  Am.  Rep.  272;  Pierce  f.  Boston 
Bank,  120  Mass.  425, 37  Am.  Rep.  371; 
Wade  V.  Smith,  213  Mass.  34,  09  N.  E. 
477;  Laii«  v.  Durand,  84  N.  J.  Eq.  404, 
93  Atl.  884;  PenGcld  d.  Thayer,  2  E.  D. 
8m.  305.  (See  Curry  u.  Powers,  70 
N.  Y.  212,  25  Am.  Rep.  677);  Ridden 
V.  Thrall,  125  N.  Y.  572.  21  Am.  St. 
Rep.  758;  Hoar  v.  Hoar,  6  Redf. 
(N.  Y.  Surr.  Ct,)  637;  Fiero  v.  Fiero,  6 
Th.  &  C.  (N,  Y.  Super.  Ct.),  151;  Tillin- 
hast  V.  Wheaton,  8  R.  I.  636,  5  Am. 
Rep.  621,  04  Am.  Deo.  126;  Case  r. 
Dennison,  9  L.  I.  88,  It  Am.  Rep.  222; 
Providence  Inst.  v.  Taft,  14  R.  I.  602. 
See  also  Venturi  v.  Silvio,  197  Ala.  607, 
73  So.  46.  But  Bee,  contra,  M'Gonnell 
«.  Murray,  Ir.  Rep.  3  Eq.  460;  Murray 
V.  Cannon,  41  Md.  466  (c/.  Dougherty 
p.  Moore,  71  Md.  248,  251,  18  Atl.  36, 
17  Am.  St.  Rep.  524);  Walsh's  Appeal, 
122  Pa.  177,  15  Atl.  470,  9  Am.  St. 
Rep.  83.    In  Foley  o.  New  York  Sav. 
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able  or  unindoreed  bill  or  note  of  a  third  person/*  or  lottery 
ticket,"  wilii  intent  to  give  creates  an  irrevocable  right  in  the 
donee  to  enforce  the  claim,  and  delivery  to  a  third  person  on 
behalf  of  the  donee  is  sufficient  though  unknown  to  the  donee, 
if  the  transaction  is  beneficial  to  him." 

Upon  the  authorities  there  is  some  difficulty  presented  by 
the  gift  of  a  non-negotiable  bond.  "In  gifts  causa  mortU  the 
irrevocable  right  of  the  donee  is  admitted  both  in  England  and 
the  United  States. "  **  "In  gifts  inter  vivos,  on  the  other  hand, 
if  Edwards  v.  Jones,"  is  still  law,  the  donee  has  no  claim 
.  the  obhgor.  '""A  deed  is  as  effective  a  method  of 


peDter,  17  Wis.  612;  Rupert  v.  Johns- 
ton, 40  U.  S.  Q.  B.  II,  16.  And  see 
Lee  V.  Magrath,  L.  R.  10  Ir.  313.  Hitch 
V.  Davis,  3  Md.  Ch.  296,  is  contra. 
A  gift  by  the  donor  of  hia  own  note  is 
of  course  ineffectual.  Wisler  v.  Tomb, 
169  Cal.  382,  146  Pac.  876. 

••  Gold  V.  Rutland,  1  Eq.  Caa.  Abr. 
346;  Gtangjac  n.  Arden,  10  Johns.  293. 

"  Northwestern  Mut.  L.  Ins.  Co.  v. 
Wright,  153  Wis.  252, 140  N.  W.  1078. 

"Ames's  Cases  on  Trusts  (2d  ed.), 
145  n.  citing:  SneUgrove  r.  Baily,  3 
Atk.  214;  Duffield  i>.  Elwn,  1  Bligh, 
B.  s.  497,  542;  Oardner  v.  Parker,  3 
Mad.  184;  Staniland  c.  Willott,  3 
Macn.  &  G.  664,  676;  Waring  p.  Ed- 
monds, 11  Md.  424;  Kiff  v.  Weaver,  94 
N.  C.  274,  55  Am.  Rep.  601;  Wells  e. 
Tucker,  3  Binn.  366;  Le«  v.  Boak,  11 
Gratt.  1S2. 

"  1  Mylne  4  Cr.  226. 

••  Ames's  Casea  on  Trusts  (2d  ed.), 
145.  The  author  adds:  "This  case  was 
foUoved  in  Searle  v.  Law,  15  Sira.  95, 
and  approved  in  Be  Richardaon,  30 
Ch.  Div.  396,  401,  404.  But  see. 
contra,  Roberta  v.  Lloyd,  2  Beav.  376; 
Patterson  v.  Williams,  LI.  &  G.  temp. 
Plunket,  95,  99  (sembU) ;  end  especiaUy 
in  Re  Patrick,  [18911  1  Ch-  82. 

This  dintinction  between  a  gift  inter 
ftDos  and  a  donatio  mortia  cauaa,  it 
is  safe  to  say,  was  not  contemplated 
by  Lord  Haidwicke  in  Snellgrove  tr. 


Bank,  157  N.  Y.  App.  Div.  868,  142 
N.  Y.  S.  the  court  enforced  a  gift 
causa  mortis,  though  the  bonk  book  was 
not  actually  delivered.  The  cose  seems 
questionable,  though  the  donor's  intent 
was  sufficiently  manifested,  and  an 
Older  was  delivered.  Where,  however, 
the  bank  has  expressly  or  impliedly 
accepted  the  donee  as  a  creditor  a 
valid  novation  may  arise  though  the 
book  was  never  delivered.  Manton 
f.  Industrial  Trust  Co.,  (R.  I.}  107 
Atl.  88. 

"Jones  V.  Deyer,  16  Ala.  221,  225; 
McHugh  V.  O'Connor,  91  Ala.  243,  9 
So.  166;  Buschian  n.  Hughart,  28  Ind. 
449;  Gammon  Seminary  e.  Robbins, 
128  Ind.  85,  27  N.  E.  341,  12  L.  R.  A. 
506;  Meriwether  v.  Moirison,  78  Ky. 
572;  Wing  v.  Merchant,  57  Me.  383; 
Trowbridge  if.  Uolden,  58  Me.  117; 
Grover  c  Orover,  24  Pick.  281,  36 
Am.  Dec.  319;  Hale  v.  Rice,  124  Mass. 
292;  Lyle  v.  Burke,  40  Mich.  409;  M». 
lone  B.  Doyle,  56  Mich.  222,  23  N.  W. 
26;  Marston  ».  Maiston,  21  N.  H.  491; 
Westerb  v.  DeWitt,  36  N.  Y.  340,  93 
Am.  Dec.  517;  Mack  v.  Mack,  3  Hun, 
323;  Montgomery  v.  Miller,  3  Redf. 
(N.  v.  Surr.)  154;  Scott  t>.  Lauman,  104 
Pa.  593;  Homer'a  Appeal,  2  Pennyp. 
289;  Hopkins  v.  Manchester,  16  R.  I. 
663,  19  Atl.  243,  7  L.  R.  A.  387;  Brun- 
son  ti.  Brunson,  Meigs,  630;  Carpenter 
V.  Do<^,  20  Vt.  69S;  Wilson  ».  Car- 
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giving  a  non-n^otiable  chose  in  actios  having  tangible  form,  as 
delivery  of  tiie  document,"  as  against  the  assignor  or  one  hav- 
ing no  higher  right.  As  against  a  subsequent  innocent  pur- 
chaser of  the  docmnent  from  the  assignor,  the  grantee  by  deed 
would  doubtless  fail. 

The  point  which  has  troubled  &e  coiuis  in  r^ard  to  assign- 
ments by  voluntary  deed  is  the  frequently  asserted  rule  that 
equity  will  not  aid  a  voluntary  covenant.  This  rule  should 
not  prevent,  however,  an  assignment  by  deed  from  operating 
as  an  irrevocable  power.  The  difficulty  such  as  it  is  has  trou- 
bled the  courts  only  in  dealing  with  assignments  of  legal  choses 
in  action.  A  voluntary  assignment  of  an  equitable  chose  in 
action  (that  is  a  right  enforceable  only  in  equity  as  that  of  a 
cestui  que  trust  against  his  trustee)  has  not  been  questioned.'^" 
BaUy,  3  AUc.  214.  See  abo  1  Bli^,  bh);  Fleshmui  v.  Hojrlman,  27  W.  Va. 
(N.  S.)  497,  fi06,  per  Sng/lm  arguendo.  728;  Witoon  o.  Caip«»ter,  17  Wis.  512 
And  Bince  the  donor  cannot  recover  the      (•emU«).    See  kIso  Rupert  v.  Johnston, 


bond  from  the  donee,  having  volun- 
tarily parted  with  it  (Barton  v.  Gainer, 
3H.  A  N.  387,  see  alao  xupra,  140  n.  1; 
infra,  156,  n.  1;  162,  n.  4),  and  for  want 
<rf  it  is  also  without  ronedy  against 
the  obligor,  we  have  this  anomaloua 
condition  of  things,  namely,  two  ad- 
vene claimanta  of  a  debt  confessedly 
due,  and  the  oourtfi  pow^lees  to  give 
judgment  for  either. 

Hiis  unfortunate  condumon  ia 
avoided,  and  consistency  maintained, 
in  this  country,  where  the  gift  ot  a  bond 
inter  vivoi  is  put  on  the  same  footing 
with  a  gift  in  view  of  death.  B^ngign 
V.  Kellogg,  4  Pick.  1 ;  Hunt  o.  Hunt,  1 19 
Mass.  474;  Cox  v.  Hill,  6  Md.  274 
(««nibfe);  Ruckman  d.  Ruckman,  33 
N.  J.  Eq.  364;  Gilchrist  o.  Stevenson, 
9  Barb.  9;  Hunter  o.  HuntM,  IB  Barti. 
631;  Hackney  v.  Vrooman,  62  Barb. 
660;  Johnson  t>.  Spies,  5  Hun,  468 
leembk) ;  Taber  u.  WiUeta,  44  Hun,  346; 
iieWirt,6Deni.  179;Pringlef.Pringle, 
69  Pa.  281;  Zinunermav  ii.  Streeper,  76 
I^  147;  Ekm  V.  Keen,  4  Leigh,  333; 
Sterling  o.  Wilkinson,  83  Va.  791, 
3  S.  E.  533  (aein6Ie);  Lewis  ».  Mason's 
Adm'r,  84  Va.  731,  10  S.  E.  529  (bctb- 


40  U.  G.  q.  B.  11,  16,  17."  But  see 
Wood  «.  Partridge,  11  Man.  48S. 

"  Hopkins  c.  Radford,  Brownlow, 
40;  Drakeford  v.  Wilkg,  3  Atk.  530; 
Patterson  v.  WilUams,  LL  &  G.  temp. 
Plunket,  96,  99;  PearsoD  r.  Amicable 
Anurance  Office,  27  Beav.  ^^9;  Sew- 
ell  0.  Kii«,  14  Ch.  D.  179;  Justice  v. 
Wynne,  12  Ir.  Ch.  R.  289;  Ctis  t>.  Beck- 
with,  49  III.  121;  Badgley  v.  Votrain,  68 
HI.  25,  28,  18  Am.  Rep.  641;  MaKey  v. 
Huntington,  118  Bl.  80,  7  N.  E.  269; 
Emley  ir.  Ferrine,  58  N.  J.  L.  472,  33 
AtL  951;  Trout's  Est.,  76  Pa.  116; 
Bond  tr.  Bunting,  78  Fa.  210;  Soott  v. 
Dixon,  108  Pa.  6,  56  Am.  Rep.  192L 
But  aeo  contra.  Ward  v.  Audkutd,  8 
Beav.  201. 

""  Donaldson  v.  Donaldson,  Kay, 
711;  Villers  ».  Beaumont,  1  Vem.  100; 
EUiaon  v.  EUison,  6  Yes.  666;  Bentiey 
c.  Mackay,  16  Beav.  12;  Voyle  n. 
Hughee,  2  Sm.  &  G.  18;  Lambe  ir. 
Orton,  1  Dr.  A  Sm.  125;  Gilbert  r. 
Overton,  2  Hem.  &  M.  110;  Re  Way's 
Trusts,  2  D.  J.  &  S.  365;  Namiey  «. 
Morgan,  37  Ch.  Div.  346;  Re  Lucan,  45 
Ch.  D.  470;  Gannon  v.  White,  2  Ir. 
Eq.  207;  EoJSign  v.  KeUogg,  4  Pick.  1; 
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{  410.  Gifts  of  intangible  choses  in  action. 

Unless  a  chose  in  action  has  such  tanj^ble  form  as  to  induce 
the  law  to  r^ard  it  as  in  the  nature  of  chattel  property,  cer- 
tainly no  effective  gift  of  it  can  be  made  without  a  deed,  for 
either  dehvery  or  a  deed  is  essential  to  a  ^t  even  of  chattel 
property."  Even  though  a.  deed  of  a  choee  in  action  be  given, 
there  is  this  difference  between  such  a  transfer  and  a  transfer 
of  chattel  property  by  deed;  the  chose  in  action  is  in  its 
nature  not  fully  aasignable,  but  the  title  to  the  chattel  can  and 
does  pass  without  dehvery.  It  is  moreover  constantly  stated 
that  equity  will  not  aid  a  volunteo",  and  the  inference  is  possible 
from  such  statements  that  equity  will  not  give  to  a  donee 
by  deed  of  a  chose  in  action  the  protection  accorded  to  assign- 
ees of  choses  in  action  who  pay  value  for  the  assigmnent.  The 
cases  are  not  wholly  satisfactory,  but  even  a  voluntary  assign- 
ment by  deed  should  be  protected  as  against  the  assignor  or 
any  successor  to  his  rights.  The  assignment  imports  a  covenant 
not  to  revoke  the  power  given  to  the  as^gnee  or  to  dentate 
from  the  assignment.  Accordingly  if  the  assignor  should  do 
so  he  would  be  liable  in  damages.  Moreover,  the  debtor  will 
frequently  be  unable  to  determine  without  htigation  whether 
the  assigmnent  was  for  consideration  or  not,  and  whether  the 
assignment  has  been  revoked  or  not.  The  situation  is  one  where 
there  are  likely  to  be  several  suits  if  the  assignment  is  not  pro- 
tected, where  there  should  be  none."     Unless  the  authority 

Stone  V.  Eackett,  12  Gray,  227;  Hen-  error,"    The  numerous  decisiooa  show- 

dersoD  v.  Sherman,  47  Mich.  267,  11  ing  the  ueceeaity  of  delivery  of  a.  gift 

N.  W.  IfiS;  Johnaon  v.  Williams,  63  of  oh&ttel  property  are  ooUected  in 

How.  Pr.  233;  Hun  «.  Van  Otden,  84  20  Cyo.  1195. 

N.  Y.  267;   Patton   v.  Cledennin,    3  "  See  Fortracue  ».  Bamett,  3  M^ne 

Murph.  (N.  C.)  68;  Chastoen  v.  Mar-  &  K.  36;  Be  Patrick,  [1891]  1  Ch.  82; 

tin,  84  N.  C.  391.  Otis  v.  BeckwitJi,  49  lU.  121;  Massey 

"  In  Irons  v.  Smallpiece,  2  B.  &  A.  v.  Huntington,  US  III.  SO,  7  N.  £.  289; 

551,    Tenterden    said:    "In    order    to  Trough's  Estate,  75  Pa.  115;  Scott  r. 

transfer  property  by  gift,  there  must  Dixon,  lOS  Pa.  6,  56  Am.  Rep.  192. 

either  be  a  deed  or  instrument  of  gift  In  Anning  v.  Anning,  4  Comm.  Lftw 

or  delivery."    In  Cochrane  v.  Moore,  Rep.   (Australia,   1907)    1049,  it  was 

25  Q.  B.  D.  57,  61,  Fry,  L.  J.,  said  of  held  that  an  alignment  by  deed  was 

this  statement:    "If  he  meant  that  an  good.    Some  of  tJie  judges  thought  it 

instrument  in  writing  not  under  seal  was  good  on  the  general  principle  laid 

was  different  from  parol  in  respect  of  down  in  the  English  cases  that  the 

a  gift  inter  vivo»,  he  was  probably  in  donor  must  do  everything  possible  or 
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given  by  the  assignor  is  under  seal  or  given  for  consideration 
it  is  revocable  in  spite  of  an  intent  or  f^reonent  that  it  shall 
be  irrevocable.  The  agreement  sounds  in  contract  and  requires 
for  its  validity  the  same  requisites  as  any  promise.**  In  this 
respect  an  assignment  differs  from  a  declaration  of  trust, 
which  is  valid  though  made  without  consideration.*'  An  assign- 
ment without  consideration  will,  however,  create  an  effective 
though  revocable  agency.  Therefore,  if  the  assignor  has  not 
revoked  the  authority,  the  obligor  cannot  set  up  lack  of  con- 
sideration for  the  assignment."  Whether  in  a  jurisdiction 
which  by  statute  pennits  an  assignee  to  sue  in  his  own  name, 
an  assignee  merely  for  collection  may  do  so,  has  been  some- 
what disputed,  but  it  seems  generally  permitted.*'    The  fact 


the  gift  would  be  incomplete.  lsBa<s, 
J.,  however,  Buggested  as  aDother 
theory  that  the  deed  contained  an  im- 
plied covenant  that  the  pantor  would 
do  nothing  to  derogate  from  his  deed. 
C/.  Edwards  v.  Jones,  1  Myhie  &  C. 
K6.  See  furth^  eases  eited  in  the 
following  aectton.  Under  the  English 
Judiciary  ^<A  >t  has  been  held  that  a 
vohintary  aaaignment  of  an  existing 
debt  is  a  valid  l^al  assignment. 
Hambleton  ■>.  Brown,  (1017)  2KB. 
93. 

"  In  Cook  V.  Lum,  55  N.  J.  L.  373, 
26  Atl.  803,  the  assignor  had  deposited 
a  sum  of  money  with  K,  who  gave  her 
a  paper  upon  which  were  figures  show- 
ing the  amount  deposited,  but  nothing 
else  except  the  date.  This  paper  was 
given  by  the  aaugnw  on  her  death-bed 
to  the  plaintiff.  After  the  assignor's 
death  the  plaintiff  brought  suit  against 
the  administrator  of  the  assignor,  but 
was  held  not  entitled  to  recover.  The 
court  said;  "The  donor  parted  with 
nothing  that  was  essential  to  her  own 
dominion  over  the  money  in  question. " 
See  also  Sewdl  o.  Moxsy,  2  Sim.  (N.  S.) 
188;  Airey  ef.  HaU,  3  8m.  it  G.  315; 
Walker  t>.  Bradford  Bank,  12  Q.  B.  D. 
All;  Re  Richardson,  30  Cfa.  D.  396; 
Maynard  v.  Maynard,  106  Me.  667, 
7S  AU.  209;  Jackson 


Mich.  216,  67  N.  W.  316;  Muiphy  e, 
BordweU,  83  Minn,  64,  86  N.  W.  916 
62  L.  R.  A.  840,  86  Am.  St.  Rep.  464; 
Smither  e.  Smither,  30  Hun,  632;  De 
Caumont  v.  Bogert,  36  Hun,  382; 
Mataon  it.  Abbey,  70  Hun,  476,  141 
N.  Y.  179,  36  N.  E.  11;  Re  Huggins' 
Est.,  204  Pa.  167,  63  Atl.  746;  Read  v. 
Long,  4  Yerg.  68;  Cowen  v.  First  Nat. 
Bank,  04  Tex.  547,  61  S.  W.  778. 

"  Ames'  Cas.  Trusts  (2d  ed.)  126  n. 

"Walker  t>.  Bradfcwd  Bank,  12  Q. 
B.  D.  511;  Harding  n.  Harding,  17  Q. 
B.  D.  442;  Henderson  Nat.  Bank  e. 
Ugow,  3  Ky.  L.  Rep.  173, 174;  Phipfs 
V.  Bacon,  183  Moss.  6,  66  N.  E.  414; 
Coe  EF.  Hinkley,  109  Mich.  608,  67  N. 
W.  016;  Hickman  o.  Ghaney,  156  Mich. 
217,  118  N.  W.  093;  Richardson  i;. 
Mead,  27  Barb.  178;  Merrick  v.  Brain- 
ard,  38  Barb.  574;  Allen  i>.  Brown,  51 
Barb.  86;  Sheridan  p.  Mayor,  68  N.  V. 
30;  Levins  o.  Stark,  67  Or.  188,  110 
Pac.  960;  Buxton  v.  Barrett,  14  R.  I. 
40;  Pearce  v.  Wallis,  6S  Tex.  Civ.  App. 
316,  124  S.  W.  406.  But  see  amtra, 
note,  Brownlow  &  G.  40;  Patterson  d. 
Williams,  Lloyd  &  G.  temp.  Buuket, 
95;  Hill  II.  Sheibley,  04  Ga.  629;  Tall- 
man  V.  Ho«qr,  89  N.  Y.  637. 

*•  Greig  v.  Riordan,  09  Cal.  316,  33 
I^.  913;  Cobb  v.  Doggett,  142  Cal. 
142,  76  Pftc.  786;  Goodnow  «.  Utch- 
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that  a  declaration  of  trust  may  be  made  without  consideration 
has  in  some  cases  led  the  courts  to  treat  as  declarations  of 
trust  transactions  intended  as  gifts,  but  ineffectual  as  such  for 
lack  of  either  consideration  or  an  sssigmnent  under  seal."  But 
the  general  rule  is  now  well  established  that  an  intended 
transfer  will  not  be  given  effect  as  a  declaration  of  trust."  An 
assignment  made  to  secure  an  antecedent  debt  is  generally  held 
to  have  been  made  for  value,^  as  is  also  true  of  similar  assign- 
ments of  negotiable  instruments,"  though  generally  not  of  chat- 
tels "  except  where  made  so  by  the  Unifonn  Sales  Act." 

§  441.  Partial  assignments. 

Several  different  kinds  of  transactions  may  be  entered  into 
by  tiiose  who  seek  to  transfer  a  partial  interest  in  a  chose  in 
action. 

1.  An  intention  may  be  manifested  that  Qxe  assgnee  shall 
enforce  the  ^itire  claim  against  the  debtor  and,  having  done 
so,  shall  retain  part  for  himself  and  turn  over  the  remainder  to 
the  assignor. 

2.  It  may  be  contemplated  that  the  assignor  shall  collect 
the  whole  claim  from  the  debtor,  and  shall  turn  over  a  portion 
of  what  he  collects  to  the  so-called  assignee. 

3.  It  may  be  contemplated  that  the  assignee  shall  be  author- 
ized to  demand  from  the  debtor  directly,  pajonent  of  his  poi^ 
tion  of  the  claim,  but  shall  not  be  authorized  to  demand  pay- 
ment of  the  whole. 

field,  03  lova,  275,   19  N.  W.  226;  Flandera  v.  Btaady,  U  Oh.  St.  lOS,  12 

RuIlmoD  V.  Rullman,  81  Euu.  Kl,  N.  E.  321. 

106  Peui.  62;  State  »  rd.  Adjustment  "  Henderson  Nat.  Bank  p.  Logow, 

Co.  V.  Superior  Court,  67  Warfi.  366,  3  Ky.  L.  Rep.  173;  Shaford  v.  Detroit 

121  IW.  847;  Hankwiti  v.  Barrett,  Sar.  Bank,  120  Mich.  431,  84  N.  W. 

143  Wis.  639, 128  N.  W.  430.  624;  Bradley  v.  Thome,  67  Minn.  281, 

■■  Morgan  v.  Malleson,  L.  R.  10  Eq.  69  N.  W.  909;  Manufacturers'  Com- 

476.  mercial  Co.  v.  Rochester  R.  Co.,  117 

«•  Maroy  V.  Lord,  4  De  a«s  F.  4  J.  N.  Y.  8.  989. 

264;  Bridge  n.  Bridge,  16  Beav.  316,  "  /r^  E  1146. 

326,  327;  Trimmer  v.  Danby,  2S  L.  J.  "TTilUston,  Sales,  f  620. 

Ch.  424;  Cornier  v.  Trawrick,  37  Ala.  "  Such    consideration    is    euffldait 

289,  79  Am.  Dec.  58;  Peters  v.  PtMt  undw  Sec.  76  of  the  Act.    Williaton, 

Madison  Co.,  72  Iowa,  405,  34  N.  W.  Sales,  619,  620.    The  juiiadioticMiB  in 

190;  Young  «.  Young,  80  N.  Y.  422,  which  the  statute  has  beoi  enacted 

36  Am.  Rep.  634;  Re  Crawford,  113  are  enumerated  ti^ni,  {506. 
N.  Y.  560,  21  N.  E.  692,  6  L.  R.  A.  71; 
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If  the  transacticm  is  of  fJbe  first  sort,  there  is  in  effect  a  total 
assignment,  so  far  as  the  collection  of  the  claim  is  concerned. 
The  assignee  is  dominus  of  the  whole  claim  and  becomes  trustee 
of  a  portion  of  the  proceeds  after  collection^*  What  has  been 
said  already  in  re^uti  to  assignments  of  an  entire  claim  ia 
applicable  to  such  cases,  except  that  if  all  persons  interested 
are  parties  to  a  suit  to  collect  the  claim,  the  assignee's  recovery 
will  be  limited  to  the  amount  which  he  is  equitably  entitled  to 
keep.'' 

Cases  of  the  second  type  are  not  propraly  called  assignments. 
How  far  a  contract  of  the  so-caUed  assignor  to  pay  out  of  the  ' 
claim  when  collected  gives  an  equitable  lien  on  the  fund,  has 
been  previously  considered.^'  It  is  cases  of  the  third  kind 
which  are  generally  referred  to  as  partial  assignments,  and  in 
this  book,  unless  special  indication  is  made  to  the  contrary,  the 
words  partial  assignment  are  used  to  denote  a  case  of  this  sort. 

It  should  be  observed  that  an  assignment  of  a  divisible  por- 
tion of  performance  separately  due  under  a  contract  is  not  to 
be  regarded  as  a  partial  but  as  a  total  assigmuent,  though  other 
sums  are  also  due  or  to  become  due  under  the  contract." 

§  i42.  A  partial  assignment  gives  the  assignee  no  right  to  sue 
at  law. 

A  debtor  who  is  bound  for  the  payment  of  a  sum  of  money 
or  for  the  delivery  of  a  quantity  of  goods  cannot  be  required  to 
make  poformance  in  instalments  uiUess  he  expressly  or  im- 
pliedly agreed  to  do  so,™  as  a  banker  does  when  he  receives 
a  depositor's  accoimt  subject  to  check; "  nor  can  the  law 

»<^a«  of  this  sort  are— Cmnfort  Mfg.  O.,  09  H.  J.  Eq.  809,  64  AU. 

t>.  Bette,  (1S91I  1  Q.  B.  737;  T&ncred  973,  115  Am.  St.  Rep.  S29;  FiurbankB 

V.  Ddagoa  Bay  R.  Co.,  23  Q.  B.  D.  239.  v.  Sargent,   117  N.  Y.  320,  332,  22 

(C/  MenAuUle  Bank  v.  Evaaa,  11899)  N.  E.  1039,  9  L.  R.  A.  476;  Randel 

2  Q.  B.  613);  Columbian  fieinforoed  e.  Vaodo-bilt,  7S  H.  Y.  App.  D.  313, 

Ccmorate  Co.  v.  Roae,  187  Fed.  803,  31S,  7S  N.  Y.  S.  124. 

109  C.  C.  A.  663;  In  t«  Stiger,  202  "  McCnim     v.    Coriiy,    11     Kaa. 

Fed.  791,  796;  Cnn  p.  Ivetm,  163  la.  464. 

669,  146  N.  W.  326;  Whelm  ■>.  Meyer  "  See  mpra,  i  429. 

A  Sohniid  Co.,  140  Mo.  App.  672,  120  '"  Timmom  o.  atisens'  Bank,  11  Qa. 

B.  W.  708;  St.  Nicholas  Hotel  Co.  o.  App.  69. 74  S.  E.  798. 

Meyer  ft  Scbmid  Co.,  140  Mo.  App.  "  In/m,  {  861. 

692, 120  S.  W.  714;  Cogon  v.  Coaavcr  "  Wdnstock  v.  Bdlwood,  12  fiudi. 


(ibvGoOt^lc 


844 


WILLISTON   ON   CONTRACTB 


§442 


taiily  subject  a  debtor  to  several  actions  where  he  has  con- 
tracted to  perform  a  sin^e  act.  Therefore,  as  the  assignor 
himself  is  not  entitled  to  bring  action  for  a  part,  he  cannot  in 
any  way  authorize  another  to  do  so;  so  that  under  ordinary 
procediire  at  common  law,  a  partial  assignee  cannot  maintain 
an  action  either  in  his  own  name  or  in  that  of  the  assignor;  "* 
even  though  by  statute  an  assignee  of  a  chose  in  action  is 
allowed  to  sue  in  his  own  name." 


139,  140;  Skobis  v.  Ftsg/a,  102  Wis. 
122, 131,  78  N.  W.  426. 

•>  Ftaihe  V.  Denton,  8  B.  &  C.  395; 
Mandeville  t>.  Welch,  6  Wheat.  277, 

5  L.  Ed.  87;  BoBworth  v.  JacksonviUe 
Nat  Bank,  64  Fed.  615,  12  C.  C.  A. 
331,  24  U.  S.  App.  413;  Sb.ea.ta  v. 
Markley,  249  Fed.  315,  161  C.  C.  A. 
323;  Kansaa  City,  etc.,  R.  Co.  s.  Rob- 
ertson, 109  Ala.  296,  19  So.  432;  An- 
drews D.  Frieraon,  134  Ala.  626,  33  So. 
6;  ntomas  d.  Bock  Island  Gold,  etc.. 
Mining  Co.,  54  Cal.  578;  Chicago, 
Burtiogton  &  Quincy  R.  v.  FTovolt, 
42  Colo.  103,  93  Pao.  1126,  16  L.  R.  A. 
(N.  S.)  587;  PudDlo  v.  Dye,  44  Colo.  35, 

06  Pac.  969;  Timmons  v.  Citizens' 
Bank,  11  Ga.  App.  69,  74  S.  E.  798; 
Pott«r  t>.  Oronbeck,  117  lU.  404,  7 
N.  E.  586;  Gennan  Fire  Ins.  Co.  i>. 
BiiUene,  51  Kans.  764,  33  Pac.  467; 
Weinstook  v.  Bellwoo^,  12  Bush,  139; 
GetcheU  v.  Maney,  69  Me.  442,  444; 
Whitcomb  v.  Waterville,  99  Me.  75, 
58  Atl.  68;  Palmer  v.  Palmer,  112  Me. 
149,  91  Atl.  281;  Palmer  v.  Merrill,  8 
Cuah.  282,  52  Am.  Dee.  782;  Cotting 
V.  fV)et«r,  178  Mam.  564,  566,  60  N.  E. 
386;  Andrews  Electric  Co.  v.  St. 
Alidionse,  etc.,  Soc  (Mass.),  123  N.  E. 
103;  Milroy  v.  The  Spurr  Mountain 
Iron  Min.  Co.,  43  Mich.  231,  5  N.  W. 
287;  Dean  u.  St.  Paul,  etc.,  R.  Co.,  53 
Minn.  S04,  65  N.  W.  628;  Cross  v. 
Page  &  Hill  Co.,  116  Minn.  123,  133 
N.  W.  178;  Swift  v.  Wabash  R.  Co., 
149  Mo.  App.  626,  131  S.  W,  124; 
Otis  t>.  Adams,  56  N.  J.  L.  38,  27  Atl. 
1092;    Sternberg    ft    Co.    v.    Lehigh 


VaU^  R.  Co.,  78  N.  J.  L.  277,  73  Atl. 
39;  Field  v.  Mayor,  6  N.  Y.  179,  57 
Am.  Dec.  435;  Stanbery  n.  Smythe, 
13  Oh.  St.  405;  McDaniel  c.  Maxwelt, 
21  Oreg.  202,  28  Am.  St.  Rep.  740; 
Vetter  i>.  Meadville,  236  Pa.  663, 85  Atl. 
10;  Carter  v.  Nichols,  58  Vt.  553,  6  Atl. 
197;  Dudley  v.  Barrett,  66  W.  Va.  303, 
66  S.  E.  507. 

"  Sternberg  ft  Co,  v.  Lehigh  Valley 
R.  Co.,  78  N.  J.  L.  277,  73  Atl.  39,  affd. 
in  80  N.  J.  L.  468,  78  Atl.  1135;  Na- 
tional Union  F.  Ins.  Co.  c.  Denver,  etc., 
R.  Co.,  44  Utah,  26,  137  Pac.  653. 
In  Eo^and  the  mattt«r  has  been  the 
subject  of  much  doubt.  In  Brice  v. 
Bannister,  3  Q.  B.  D.  560,  a  partial 
assignee  was  allowed  with  little  dis- 
cussion to  maintain  an  action  a^unst 
(he  debtOT  though  the  assignor  was 
not  a  party  to  the  action.  This  case 
was  criticised  on  this  ground,  it  seems 
justly,  by  Chitty,  J.,  in  a  decision  ot 
the  Court  of  Appeal  in  Durham  k. 
Robertson,  [1898]  1  Q.  B.  765,  but  the 
point  WHS  expressly  left  undecided. 
In  Skipper  v.  Holloway,  [lOlOJ  2  K.  B. 
630,  Darling,  J.,  followed  Brioe  t>. 
Bannister,  but  his  decision  was  re- 
versed by  the  Court  of  Appeal  on  an- 
other point.  In  Forst^"  n.  Baker, 
119101  2  K.  B.  636,  Bray,  J.,  held  the 
partial  assignee  of  a  judgment  ddit 
was  not  entitled  to  execution  because 
the  assignment  of  part  of  a  chose  in 
action  could  not  give  rise  to  a  legal 
right.  The  decision  was  affirmed  on 
the  somewhat  narrower  iHinciple 
(which  seems  neverthdess  to  involve 


(ibvGoOt^lc 


§443  ASSIGNHENT  OP  CONTRACTS  845 

It  is  generally  stated  as  an  exception  to  the  rule  that  a 
partial  asagaee  cannot  sue  at  law,  that  this  is  pennissible  if 
the  debtor  consent  to  the  partial  appropriation  by  an  accepts 
ance  of  it.**  Doubtless,  "the  debtor's  acceptance  or  promise 
gives  the  assignee  an  action  at  law  against  him  [the  debtor], 
not  on  the  assignment  but  on  the  promise."  ''  In  other  words, 
novations  are  possible  by  which  the  debtor  enters  into  two 
separate  contracts  in  lieu  of  the  original  single  contract;  the 
partial  assignment  by  the  assignor  operating  as  an  assent  on 
his  part  to  the  creation  of  such  contracts.  It  has  been  held 
occasionally  that  where  no  objection  is  made  by  a  debtor  on 
notice  flf  a  partial  assignment  he  thereby  becomes  liable  to  the 
partial  assignee,**  but,  on  the  one  hand,  as  will  be  ai^ed  in 
■  the  following  sections,  even  though  the  debtor  objects  to  the 
assignment,  he  ought  not  to  be  allowed  to  defeat  it,  and  on  the 
other  hand  to  give  silence  the  effect  of  assent  to  a  novation  in 
the  absence  of  special  circumstances  seems  to  enlarge  too  much 
the  possibility  of  making  out  contracts  by  tacit  acceptance.'* 

§  443.  Rights  of  partial  assignee  in  equity  and  under  codes. 

As  between  the  assignor  (or  any  one  who  stood  in  no  better 
position  than  the  assignor)  and  a  partial  assignee  it  was  early 
recognized  in  England  that  the  assignee  was  equitably  entitled 
to  the  portion  of  the  claim  assigned  to  him.**  And  thox^  a 
partial  assignee  can  have  no  better  right  in  equity  than  at  law 
to  compel  an  objecting  debtor  to  perform  part  to  the  assignee 
and  the  remainder  to  the  assignor,"'  the  difficulty  can  be  evaded. 

a  similar  ooDctumon  as  to  any  partial  **  Bank  of  Harlem  v.  Bayonne,  48 

asaignment)  that  as  the  asaignor  had  N.  J.  Eq.  246,  253,  21  AU.  478. 

only  the  right  to  an  CKecution  on  the  **  Croasv.  PBge&HiUCo.,  116  Minn, 

whole  deht,  he  could  give  an  assignee  123,  133  N.  W.  178;  Friedman  v.  Grif- 

no  different  right.    Id  Gonlan  p.  Carlow  fith  (Mo.  App.},  196  S.  W.  75.    And 

County  CouDcil,  [1912}  1  Ir.  R.  535,  see  cases  in  r^ard  to  the  efFect  of  pre- 

Bray's    opinion    whs    approved    and  sentment  of  a  check  on  the  liability 

followed.  of  a  bank  to  the  payee,  tupra,  {  ^5  n. 

■■Mande7iIleif.Welah,6Wheat.277,  "See  tupra,  j  91. 

286,  fi  L.  Ed.  87;  Sheats  v.  Markley,  "  This  was  bo  decided  in  Row  v. 

249  Fed.  315, 161  C.  C.  A.  323;  Vetter  Dawson,  1  Vee.  Sr.  331  (1749);  Lett 

V.  Meadville,  236  Pa.  663,  85  Atl.  19,  v.  Morris,  4  Sim.  607.   See  also  Yeates 

and  aee  casee  in  this  section  and  the  i>.  Groves,  1  Ves.  Jr.  2§0. 

following  section  paatirrt.  *See  cases  citad  it^ta,  a.  90. 
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"In  equity,  the  interests  of  all  parties  can  be  determined  in  a 
single  suit.  The  debtor  can  bring  the  entire  fund  into  court, 
and  run  no  risks  as  to  its  proper  distribution.  If  he  be  in  no 
fault,  no  costs  need  be  imposed  upon  him,  br  they  may  be 
awarded  in  his  favor.  If  he  be  put  to  extra  trouble  in  keeping 
separate  accounts,  he  can,  if  it  is  reasonable,  be  compensated 
for  it.  In  many  ways  a  court  of  equity  can,  while  a  court  of 
law,  with  its  present  modes,  cannot,  protect  the  rights  and 
interests  of  all  parties  concerned,"  **  To  one  who  is  disposed 
to  doubt  the  propriety  of  equitable  protection  of  partial  as- 
signments of  choses  in  action,  it  might  well  be  asked:  "Should 
it  be  that  the  debtor  cannot  assign  to  a  creditor  what  th«  same 
creditor  can  attach. "  "  And  it  is  now  well  settled  that  a  par- 
tial assignee  is  equitably  entitled  to  the  part  of  the  chose  in 
action  assigned  to  him  and  may  enforce  his  rights  by  means 
of  a  suit  in  equity  or  its  modem  code  equivalents.'*'  The 
essential  feature  of  procedure -in  equity  is  that  all  parties 
interested  in  the  fund  can  be  made  parties  and  the  debtor  can 
pay  into  court  the  whole  amount  due  as  an  entirety.  Under 
code  procedure  this  result  may  be  achieved  as  readily  as  under 


■*  Exchange  Bank  v.  McLoon  73, 
Me.  498,  SOS,  40  Am.  Rep.  388. 

■*  Ibid.,  p.  506.  That  the  creditor 
con  attach  by  ganushmeat,  see  James 
V.  Newton,  142  Mass.  366,  375,  8  N.  E. 
122,  56  Am.  Rep.  692. 

"CaroU  V.  Kelly,  Ul  Ala.  661,  20 
So.  466  (cf.  Andrews  v.  Fiierson,  134 
Ala.  626,  33  So.  6);  Grain  t>.  Aldrich, 
38  Cal.  514,  99  Am.  Deo.  423;  LavBon 
i>.  Lyon,  136  Ga.  214,  71  S.  E.  149; 
Timmons  c.  Citizens'  Bank,  11  Ga. 
App.  69,  74  S.  E.  798;  Warren  v.  First 
Nat.  Bank,  149  III.  fi,  38  N.  E.  122, 
25  L.  R.  A,  746;  Lapping  v.  DulTy,  47 
Ind.  51;  Palmer  u.  Palmer,  112  Me. 
149,  91  Atl.  281;  James  v.  Newton,  142 
Mass.  366,  8  N.  E.  122,  56  Am.  Rep. 
692;  Andrews  Electric  Co.  v.  St.  AI- 
phonse  Ac.  Soc.,  233  Maas.  20,  123 
N.  E.  103;  Schillingi'.  Mulleo,  65  Minn. 
122,  56  N.  W.  586;  Whitney  v.  Cowan, 
56  MiM.  626;  Field  p.  Mayor,  6  N.  Y. 


179, 57  Am.  Dec.  435;  Rialey  tr.  Iltcenix 
Bank,  83  N,  Y.  318,  38  Araer.  Rep.  421 
(affd.  Ill  U.  S.  125);  CarTiUf.  Mirtot 
Films,  165  N.  Y.  S.  676;  Etheridge  e. 
Veraoy,  74  N.  C.  800;  Geiat's  Appeal, 
104  Pa.  351;  Harris  County  v.  Camp- 
beU,  68  Tex.  22,  3  S.  W.  243,  2  Am.  St. 
467;  Dudley  v.  Barrett,  66  W.  Va.  363, 
66  S.  E.  507.  See  also  Kentucky  Lum- 
ber &o.  Co.  t>.  Montz,  158  Ky.  328, 
164  S.  W.  935.  An  exceptional  deci- 
aion  to  the  contrary  ia  BoBWortli  p. 
JackBoDville  Nat.  Bank,  64  Fed.  615, 
12C.C.A.331.  And  see  Rice  II.  Dud- 
ley, 34  Mo.  App.  383;  Gordon  v.  Jef- 
fcraon  City,  111  Mo.  App.  23,  85  S.  W. 
617;  Friedman  v.  Griffith  (Mo,),  196 
S.  W.  75.  In  Pennsylvania  it  seems 
that  by  no  procedure  can  a  munidpal- 
ity  be  compelled  to  recognise  a  par- 
tial assignment.  Philadelphia's  Ap- 
peals, 86  Pa.  179;  Vetter  v.  Meadville, 
236  Pa.  563,  85  AU.  19. 
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the  old  form  of  a  bill  in  equity.  The  assignor  and  partial  as- 
signee may  be  allowed  to  join  as  plaintiffs;  '*  or  the  partial  as- 
signee may  separately  intervene  in  an  action  by  the  assignor 
against  the  debtor.'* 

It  is  essential  in  any  event,  however,  that  the  assignor  be 
made  a  party  to  the  litigation; "  but  it  has  been  held  that  the 
right  to  require  the  joinder  of  the  assignor  may  be  waived  by 
failure  to  take  seasonable  objection."  If  a  part  of  the  assignor's 
duties  in  a  bilateral  contract  are  delegated  to  a  partial  assignee, 
as  well  as  part  of  the  assignor's  rights  assigned,  the  question 
should  be  dealt  with  on  the  same  principles  as  where  a  total 
assignment  of  the  duties  and  rights  of  the  party  to  a  bilateral 
contract  is  attempted;  namely,  inquiry  should  be  separately 
made  whether  the  duties  may  be  partly  delegated  and  also 
whether  the  right  is  in  its  nature  capable  of  assignment.  If 
these  questions  are  answered  in  the  affirmative,  the  enforce- 
ment of  the  partial  right  should  be  allowed.'* 

§  444.  Rights  of  tiie  debtor  to  settle  with  his  creditor  in  spite 
of  partial  assignments. 

The  Supreme  Court  of  Wisconsin  has  held  °*  that  though  a 
partial  assignee  may  TnaiTitRi"  a  suit  to  enforce  his  assignment, 
making  both  assignor  and  debtor  parties,  nevertheless,  where 


"  Delaware  County  Commiaioners 
D.  Diebold  Safe  A  Lock  Co.,  133  U.  8. 
473,  488,  10  S.  Ct.  399,  33  L.  Ed.  674; 
Evaia  V.  Durango  Land  ft  Coal  Co., 
80  Fed.  433,  26  0.  C.  A.  631;  Guagler 
p.  Chicago  Ac.  R.  Co.,  197  Fed.  79; 
Scbilling  s.  Mullen,  66  Minn.  122,  S6 
N.  W.  686;  Whittemore  v.  Judd  Ac 
Oa  Co.,  124  N.  Y.  565, 27  N.  E.  244, 21 
Am.  St.  Rep.  708;  National  Union  Fire 
In).  Co.  5.  Denver  Ac.  R.  Co.,  44  Utah, 
26,  137  Pu.  663;  Wstaon  t>.  Milwaukee 
4c.  R.  Co.,  67  Wis.  332, 16  N.  W.  468; 
Ranuey  ir.  Johnson,  8  Wyo.  476,  68 
Pao.  756,  80  Am.  St.  Hep.  B4S.  See 
also  Pu^lo  V.  Dye,  44  Colo.  36,  96 
Fae.  969.  But  eee  Iud^>endent  School 
Districts  V.  Independent  School  Dis- 
trict, SO  la.  322;  Felly  v.  Bowyer,  7 
Dudi,  613. 


•■Trinity  County  Lumber  Co.  t>. 
Holt  (Tex.  Civ.  App.),  144  8.  W.  1029; 
Wells  V.  Crawtoid,  23  Colo.  App.  103, 
1Z7  Pac,  914.  See  alao  Reid  v.  Hen- 
ntmy  Co.,  46  Mont.  462,  121  Pao. 
273. 


"  Thompson  p.    Gimbel  Brae., 
Miec.    128,    128   N.   Y. 


71 


210. 

*•  National  Union  Fire  Ins.  Co.  tr. 
Denver  Ac.  R.  Co.,  44  Utah,  26,  137 
Pao.  653. 

"  See  Delaware  County  c.  Did>old 
Safe  A  Lock  Co.,  133  U.  S.  473,  10 
8.  Ct.  390,  33  L.  Ed.  674,  where  the 
court  distinguished  partial  aaeign- 
mente  of  contracts  for  public  works 
from  other  building  contracts. 

•■  In  Thiel  v.  John  Week  Lumber  Co., 
137  Wis.  272,  118  N.  W.  802. 
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a  creditor  has  given  orders  upon  his  debtor  for  a  part  of  the 
debt,  thereby  making  a  partial  assignment,  the  debtor  might 
refuse  to  recognize  the  assignment  and  "  could  at  any  time  have 
discliaiged  its  debt  to  the  plainti£r  (the  assignor)  by  paying  him 
the  whole  sum  due,  without  r^ard  to  the  rejected  orders 
or  liability  to  their  holders;"  and  that  therefore  unless  the 
debtor  chose  to  assent  to  the  partial  ass^nment,  the  assignor 
could  maintain  an  action  against  him  for  the  whole  claim. 
This  doctrine  finds  some  support  in  a  few  other  cases."  Such 
a  doctrine  is,  however,  inconsistent  with  a  recognition  of  any 
equitable  right  in  the  partial  assignee.  If  he  has  such  a  right 
and  the  debtor  has  notice  of  it,  the  debtor  should  be  liable  if 
he  knowingly  destroys  the  right  by  paying  the  assignor,  just 
as  one  who  owes  money  to  a  trust  estate  would  continue  to  be 
liable  if  he  should  pay  the  trustee,  his  l^;al  creditor,  when  he 
knew  that  the  trustee  was  about  to  defraud  his  cestui  que  imst. 
If  the  debtor  is  unwillii^  to  pay  his  debt  in  s^iarate  stuns 
corresponding  to  the  respective  interests  of  the  assignor  and 
assignee,  he  should  pay  the  whole  fund  into  court  and  ask  the 
court  to  distribute  it  among  the  parties  equitably  entitled. 
A  settlement  with  the  assignor  will  not  discfaaige  him  from  lia^ 
bility.  The  weight  of  authority  supports  the  conclusion  that 
payment  to  the  assignor  will  not  discharge  the  debtor.*^    Where 

"KendaU  v.  United  StateB,  7  Wall,  linger  u.  Vata^  28  Colo.  App.  116,  140 
113,  10  L.  Ed.  SG;  Bbeorer  f.  Shearer,  Pao.  931;  Weetem  &  Atlantic  R.  Co. 
137  Ga.  61,  72  S.  E.  42S;  Chapmaa  v.  v.  Union  Investment  Co.,  128  Ga.  74, 
Shattuck,  8  lU.  49;  Chicago,  etc.,  R.  57  S.  E.  100;  Palmer  v.  Palmer,  112 
Co.  u.  NicholH,  57  111.  464;  Eaves  o.  Me.  149,  91  Atl.  281;  James  v.  New- 
Chicago  &t.  R.  Co.,  200  lU.  App.  380;  ton,  142  Moss.  366,  372,  8  N.  £.  122, 
SkobJB  t>.  Ferge,  102  Wis.  122, 78  N.  W.  56  Am.  Rep.  692;  Schilling  v.  Mullen, 
426.  See  also  Sheati  v.  Markley,  240  56  Minn.  122,  56  N.  W.  686;  A.  K. 
Fed.  315,  161  C.  C.  A.  323;  Garter  v.  Mclnnisa  Lumber  Co.  v.  Rather,  111 
Niohida,  58  Vt,  553,  5  Atl.  197.  But  Miss.  55,  71  So.  284;  Bank  of  Harlem 
it  may  be  assumed  such  courta  would  t>.  Bayouie,  48  N.  J.  Eq.  246,  21  Atl. 
atl  hold  with  Burditt  v.  Porter,  63  478;  Todd  v.  Meding,  56  N.  J.  Eq.  83, 
Vt.  298,  21  Atl.  065,  26  Am.  St.  Rep.  38  AU.  349;  FieU  v.  Mayor,  6  N.  Y. 
763,  that  a  creditor  of  the  assignor  who  179,  57  Am.  Dec.  436;  Maidiall  r. 
has  garnished  the  debt  cannot  set  up  Meech,  SI  N.  Y.  140, 10  Am.  Rep.  572; 
that  a  partial  asaignment  is  ioefTect-  Brill  r.  Tuttle,  81  N.  Y.  454,  37  Am. 
ual,  if  the  debtor  doee  not  wish  to  ob-  Rep.  515;  Pairbaoka  o.  Sargent,  117 
ject  N.  Y.  320,  330,  331,  22  N.  E.  1030,  6 

'■liquidation  Estates  Purchase  Co.  L.  R.  A.  475;  Seitertr.  Smith,  105  Tex. 

V.  Willoughby,  11898]  A.  C.  321;  Bal-  205,   147   S.   W.  226;  Gulf  4c.  Ry. 
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the  partial  assignmeDt  is  co  ao  attorney  the  case  may  perhaps 
be  distinguished  on  the  grotmd  that  pubUc  policy  favors  the 
temtination  of  Utigation.  This  reasoning  is  particularly  appli- 
cable to  claims  for  torts; "  but  even  such  partial  assignments 
would  probably  be  generally  protected  "^  In  jurisdictions 
where  the  partial  assignee  is  protected,  if  the  debtor  settles 
with  the  assignor,  with  notice  of  the  partial  assignment,  for 
lesB  than  the  full  amount  of  the  claim,  the  assignor  must  pay 
the  assignee  the  full  amount  of  his  share.' 


§  446.  Implied  warranties  of  the  assignor. 

It  was  early  decided  that  the  assignor  of  a  claim  impUedly 
covenanted  against  any  acts  of  his  own,  or  of  any  one  claiming 
under  him,  in  derogation  of  the  assignment.'  Therefore  if  the 
assignor  collects  the  claim,  he  holds  what  he  has  collected  as 
constructive  trustee  for  the  assignee.'  Under  the  early  law  no 
further  warranty  was  imphed.*  But  the  development  of  the 
law  of  implied  warranty  in  the  sale  of  goods  during  the  nine- 
teenth century  has  naturally  resulted  in  the  implication  of 
analc^ous  warranties  in  the  sale  of  choses  in  action.  Accord- 
ingly, one  who  owigna  for  value  a  chose  in  action  impUedly 
warrants  in  the  absence  of  a  manifestation  of  a  contrary  in- 
tention that  the  claim  is  genuine  and  l^ally  enforceable  to  the 
amoimt,  if  any,  specified  in  the  assignment.^   It  has  been  held, 

Co.  t>.  Stubbe  (Tex.  Civ.  App.),  166  with  notice  of  the  assignment),  was 

S.  W.  699;  Quick  v.  Ctdcheato-  South,  hdd  bound  by  the  amount  of  the  judg- 

30  Ont.  64fi;  and  see  cases  of  orders  to  ment.    Trinity  County  Lumber  Co.  o. 

pay  part  of  a  fund,  cit«d  supra,  S  425.  Holt   (Tex.    Civ.   App.),    144  S.   W. 

"The  right  of  a  defendant  in  a  tort  1029. 
action    to   settle  with    the   plaintiff,  *  Deering  v.  Farrington,  1  Mod.  1 13, 

in  epite  at  notice  of  a.  partial  aaaign-  a.  c.  3  Keb.  304.    See  to  the  some  ef- 

ment  to  the  plaintiff's  attorney,  was  feat,  Ekton  c  Melius,  7  Gray,  566,  and 

upheld  in  Weller  if.  Jersey  City,  etc.,  remarks  by  Isaac,  J.,  in  Anning  v.  Ann- 

R.  Co.,  66  N.  J.  Eq.  11,  57  Atl.  730.  ing,  4  Comm.  L.  Rep.  1049  (Australia, 

"•Trinity  County  Lumber  Co.  v.  1907). 
Holt  (Tex.  av.  App.),  144  S.  W.  1020.  >  MacDonald  v.  Kneeland,  6  Minn. 

'Garrett  v.  Morgan,  II  Rob.  (La.),  362;  Watson  b.   McMaaus,  224  P&. 

447.   But  where  t&e  partial  assignment  430,  73  Atl.  931. 
was  made  after  action  brou^t  on  the         *  In  Deering  t>.  Farrington,  1  Mod. 

daim  by  the  assignor,   the  awignee  113,  s.  o.,  3  Keb.  304,  Lord   Hale 

tbou^  not  affected  by  payment  to  the  expressly  states  that  no  covenant  is 

assignor  of  the  judgment  subaequently  implied  against  an  elder  title, 
obtained   (the  payment  being  made         *  Galbreath  v.  Wallrich,  45  Col.  537, 
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however,  that  the  invalidity  of  a  chose  in  action  due  to  lack 
of  authority  on  the  part  of  the  eigner  of  the  oblation  to  Hnd 
his  principal  (the  supposed  debtor)  as  he  attempted  to  do,  i^ 
not  covered  by  the  implied  warranty  of  one  who  sells  the  chose 
in  action.'  But  unless  it  can  be  rested  on  an  exceptional  rule 
limiting  warranties  implied  on  sales  of  public  securities,  this 
decision  seems  erroneous.  There  is  no  reason  why  an  assignor 
should  not  be  held  to  warrant  as  fully  that  the  instrument 
assigned  is  executed  by  an  authorized  agent  as  any  other  fact 
involving  the  genuLoeness  or  validity  of  the  obligation.^  Indeed 
Hhere  seems  no  reason  to  distinguish  the  warranties  to  be  im- 
plied on  the  assignmoit  of  a  non-n^otiable  chose  in  action 
from  those  implied  when  negotiable  instruments  are  sold  with- 
out indorsement  or  with  only  a  qualified  indorsement.  In 
r^ard  to  such  instruments  the  Negotiable  Instruments  lilw 
provides : ' 

"Every  person  negotiating  an  instrumait  by  delivery  or 
by  a  qualified  indorsement,  warrants,— 

1.  That  the  instrument  is  genuine  and  in  all  respects 

what  it  purports  to  be; 

2.  That  he  has  a  good  title  to  it; 

3.  That  all  prior  parties  had  capacily  to  contract; 


102  Pm.  10S6;  Decker  n.  Adams,  4 
Dutch.  511,  513;  Wood  v.  Sheldon,  42 
N.  J.  L.  421,  36  Am.  Rep.  523;  Koch 
0.  Hinkle,  36  Pa.  Super.  421;  Kingdey 
c  Fitta,  55  Vt.  293;  Trustees  v.  Sieia, 
68  W.  Va.  125,  69  S.  E.  468.  See  alao 
Valentine  v.  Berrien  Springs  Water 
Power  Co.,  128  Mich.  280,  87  N.  W. 
370;  Minera'  Bank  v.  Burress,  164  Mo. 
App.  690,  147  S.  W.  1110;  Bank  of 
Commerce  w.  Ruffin  (Mo,  App.),  175 
S.  W.  303.  But  Bee  Pierce  u.  Coryn, 
126  111.  App.  244.  For  a.  ease  where  by 
the  express  terms  td  the  assignment 
the  assignor  undertook  to  transfer 
only  euch  rights  as  he  might  have,  see 
Maxfield  o.  Jonoi,  106  Ark.  346,  1S3 
S.  W..  584.  C/.  Trustees  e.  Siers,  68 
W.  Va.  125,  69  S.  E.  468.  In  Bonds- 
Foster  Limiber  Co.  v.  Northern  Pac. 
R.  Co.,  53  Wash.  302,  306,  101  Pac. 


877,  the  court  said:  "One  who  accepts 
an  asmgnment  of  a  contract,  which  by 
express  terms  is  made  nomtasignable, 
acquires  only  a  cause  of  action  a^inst 
ihx  assignor." 

•  First  Nat.  Bank  v.  Drew,  191  III. 
186,  60  N.  K.  856.  In  this  case  the 
court  hdd:  "The  seller  of  orders  isBued 
to  him  by  drainage  oommiaaioners  for 
bis  eervicea  impliedly  warrauU  that 
the  ioBtrumenta  are  genuine  and  that 
he  is  the  owner  therecrf  and  author- 
ised to  transfer  title,  but  there  is  no 
implied  warranty  that  they  are  tasued 
by  authority  of  law  or  that  they  are 
worth  what  they  represent." 

'  In  Flynn  v.  Alien,  57  Pa.  482,  the 
assignor  was  held  to  warrant  the  au- 
thority of  the  agent  who  eieouted 
the  obligation. 

•See.  as. 
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4.  That  he  has  no  knowledge  of  any  fact  which  would 
impair  the  validity  of  the  instrument  or  render  it 
valueless. 

But  when  the  negotiation  is  by  delivery  only,  the  warranty 
extends  in  favor  of  no  holder  other  than  the  immediate  trans- 
feree. 

The  provisionB  of  subdivision  three  of  this  section  do  not 
apply  to  persons  n^otiating  public  or  corporation  securities, 
other  than  bills  and  notes."  * 

Undoubtedly  an  assignor  may  by  esprees  ^reement  limit 
the  warranties  which  would  otherwise  be  implied.  How  far 
this  is  done  by  the  words  "without  recourse"  has  occasioned 
some  dispute.  It  has  been  held  that  this  throws  the  risk,  even 
of  forgery  of  the  obligation,  upon  the  assignee;  "  but  the  more 
reasonable  construction  of  these  words  is  tjiat  the  assignor  is 
only  seeking  to  make  certain  what  the  law  would  indeed,  in 
any  event,  imply  from  a  mere  assignment,  that  he  is  not  re- 
sponsible for  the  solvency  of  the  debtor;"  for  an  assignor  un- 
like the  indorser  of  n^otiable  paper,  warrants  only  that  the 
ass^pied  chum  is  legally  valid.  He  does  not  guarantee  l^t 
the  debtor  will  fulfil  his  obligations.'*  It  seems  probable 
that  the  warranty  on  assignment  extends  on^  to  the  immediate 
asugnee.  This  is  the  law  in  r^ard  to  chattels.'*  Andauthmity 
seems  also  to  point  that  way  in  r^ard  to  choees  in  action.'* 

§  446.  Procedure. 

As  has  been  seen,"  at  common  law  an  assagpee  of  a  chose  in 
action  could  enforce  his  right  at  law  only  in  the  name  of  the 
ass^or.    He  had,  however,  fuU  power  to  control  an  action  in 

'Sm infra,  S  1162.  "See  Williston,  S&Ioi,  {244. 

» 2  Hen.  A  M.  (Vo.)  189.     See  also  "See  Mardis  v.  Tyler,  10  B.  Mod. 

Utt.  S^  Cm.  (Ky.)  200.  376,  and  the  extract  from  the  N^otia- 

"  Thuwaa  so  held  in  Houston  ■>.  Mo-  ble  InstnunentB  Iaw  quoted  in  the 

Neer,40W.Vft.366,22S.E.8a  text.     But   see   contra,    Redwine   v. 

"Galbreaati'.Wallrich,45Gol.637,  Brown,  10  G&.  317. 

102  Pae.  10S6;  Langdale  t>.  Griffin,  13S  "  Supra,  {  408.    See  also  Forth  D. 

Qa.  660,  70  S.  E.  561;  Robinson  v.  Mo-  Stanton,  I  Saund.  *  210;  Winchesta  ». 

Neill,6im.225;Mayiiardir.MivnaKi,  Haokley,    2   Ctsnch,    342,    2  L.    Ed. 

106  Me.  567,  75  Atl.  299;  Rilev  v.  29B;   DawM  o.    Boylerton,   9   Mam. 

Gaknteault,  103  Minn.  106, 144  N.  W.  *  337. 
786. 
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that  name  if  the  whole  right  of  action  was  assigned.  If  the 
assignor  became  banlcrupt  the  right  of  the  ass^ee  to  enforce 
the  claim  in  the  assignor's  name  was  not  lost; ''  and  if  the 
assignor  died  the  as^^ee  could  sue  in  the  name  of  his  executor 
or  administrator.'^  The  assignor  was  entitled  to  indemnity 
{^;ainst  costs,*"  but  if  thus  protected  the  use  of  his  name  could 
net  be  prevented  by  any  prot^t  on  his  part;  "  and  since  the 
beginning  of  the  nineteenth  century,  courts  of  law  have  them- 
selves so  far  recognized  tiie  equity  of  the  assignee  that  defences 
whi(di  would  be  I^al  had  suit  been  for  the  benefit  of  the  assignor, 
in  whose  name  it  was  brought,  will  not  be  permitted  against 
the  assignee  if  on  the  principles  established  by  courts  of  equity 
the  as8^;nee  should  not  be  subject  to  them.^  If  the  assignee 
has  an  adequate  remedy  at  law  by  an  action  in  the  name  of 
the  assignor,  equity  will  not  entertain  a  suit  by  him  against 
the  debtor.^*  But  whereva*  the  remedy  at  law  is  inadequate, 
the  assignee  may  sue  in  ^uity  and  in  such  a  suit  must  proceed 
in  his  own  name.**  By  statute  the  procedure  in  regard  to  the 
enforcement  of  the  assignee's  rights  has  been  much  changed 
in  modem  times.  The  statutes  may  be  classed  under  several 
heads: 

1.  An  assignee  tmder  a  written  assignment  may  enforce  his 
rights  in  his  own  name  or  at  law.  Under  such  a  statute  the 
effect  of  oral  asfflgnments  is  tmchat^ed. 

2.  llie  real  party  in  interest  must  be  plaintiff  in  any  lit- 
igation. 

3.  A  chose  in  action  is  made  assignable  so  as  to  vest  title 
therein  in  t^e  assignee. 

"Winch  0.  Keeley,  1  T.  B.  619;  7  Ired.  Eq.  24;  St.  Albans  Granite  Co. 

Sawtelle  if.  Rollins,  23  Me.  196;  Reed  v.  Elwell,  88  Vl.  479,  92  AU.  974. 

tr.  Paul,  131  Mass.  129.    See  also  At-  "See  Winch  v.  Keeley,  1  T.  R.  619. 

wood  D.  BaUey,  184  Maw.  133,  134,68  See  also  ntpra,  {433,  and  oasee  died  in 

N.  E.  13;  St.  Albans  Granite  Co.  v,  the  preceding  notes. 

ElweU,  88  Vt.  47B,  92  Atl.  974.  "  See  mpra,  {  410. 

"  ndllips  V.  Wilson,  25  IlL  App.  427.  >>  Sammb  e.  WighUnan,  31  Fla.  45, 

u  Welch  V.   Manderille,    1  Wheat.  12  So.  536;  HaskeU  v.  Hitton,  30  Me. 

233,4L.£d.79;Aiidereoni'.MiUer,  IS  419;  Mills  v.  Hoag,  7  Paige,  18,  31 

Miss.  586;  Gonion  d.  Drury,  20  N.  H.  Am.  Dec.  271;  Sedgwick  p.  Ctereland, 

863.  7  Paige,  287;  Hathaway  ».  Soott,  11 

"Calhoun  t>.  Tullass,  36  Ga.  119;  Paige,   173;   Lowry  p.    Morrison,    11 

Sumner  c.  Sleeth,  87  111.  500;  Anderson  Paige,  327;  Vaniey  n.  Bortlett,  5  Wia. 

t.  Miller  15  Min.  586;  Dearer  f.  Eller,  276. 
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How  far  these  statutes  work  a  change  other  than  one  merely 
of  procedure,  ia  open  to  argument  in  each  case.  It  would  seem 
certainly  that  a  mere  provision  that  the  real  party  in  interest 
must  bring  suit  in  his  own  name  should  effect  only  a  chai^;e 
of  procedure.  As  to  statutes  in  different  form  the  matter  is 
not  so  clear;  but  it  seems  undesirable,  unless  the  words  of  a 
particular  statute  clearly  require  it,  to  alter  the  rules  of  substan- 
tive law  elaborated  by  courts  of  equity  concerning  the  as- 
^gnment  of  choses  in  action ;  since  as  appeara  from  the  f oDowing 
section  these  rights  seem  more  in  conformity  with  justice  tiian 
those  based  on  the  assumption  that  a  chose  in  action  is  trans- 
ferable in  the  same  way  and  to  the  same  eirtcnt  as  a  chattel. 
A  chose  in  action  and  a  chattel  are  inherently  different  in  their 
characteristics.  In  fact  the  change  effected  by  modem  statutes 
has  genendly  been  held  procedural  only  and  not  to  alter  the 
substantial  rights  of  the  parties.^' 

Consequently  "whether  an  assignee  can  m^tain  an  action 
in  his  own  name,  is  held  to  be  detamined  by  the  lex  fori,  and 
not  by  the  lex  loci  contractus,  a  matter  not  of  ri^t  but  of 
remedy."  **  Such  statenaents,  therefore,  as  are  occasionaUy 
found  to  the  effect  that  complete  legal  ownership  passes  to  the 
assignee  of  a  legal  chose  in  action  "  must  be  r^arded  as  unfor- 


>•  Carosia  p.  Boxley,  203  Fed.  673, 
122  C.  C.  A.  69;  Glenn  p.  Buaey,  6 
Mitckqr  (D.  C),  233;  Eavn  d.  Chicago, 
etc.,  R.  Co.,  200  Dl.  App.  380;  Leach 
o.  Greraie,  116  Maas.  534;  Beckwith  o. 
Union  Bank,  9  N.  Y.  211;  Myert  v. 
Davis,  22  N.  Y.  4S»;  FuUer  u.  SteigUU, 
27  Oh.  St  355,  358,  22  Am.  Rep.  312; 
Bentley  e.  Standard  Fire  Ins.  Co.,  40 
W.  Va.  720,  23  S.  £.  6S4;  Watkins  t>. 
AnsotU,  66  W.  V&.  193,  63  S.  E.  969. 

**  RichardKiii  c.  Nev  York  Central 
R.  Co.,  96  Man.  86,  02.  See  alao 
Jooeph  Dixon  Co.  r.  Paul,  167  Fed. 
784,  93  C.  C.  A.  204;  American  Litho- 
ii^c  Co.  t>.  Ziegler,  216  Maaa.  287, 
108-  N.  E.  909;  Tully  o.  Henin,  44 
Hi».  626;  Lodge  b.  Phelps,  1  John. 
Cob.  139;  Northwestern  Mut.  Life 
Ins.  Co.  ».  Adama,  166  Wis.  335,  144 
N.  W.  1108,  62  L.  R.  A.  (N.  8.)  276. 


"This  seems  the  established  mode 
(A  exprcesion  in  England.  In  Fitaray 
c.  Cave,  [1906]  2  K.  B.  364,  the  court 
said:  "Henceforth  in  all  courts,  a  ddbt 
must  be  regarded  as  a  piece  of  prop* 
erty  capable  of  l^al  aaaignment  in  the 
same  sense  as  a  bale  of  goods."  See 
also  Hambleton  v.  Brown,  11917]  2 
K.  B.  93.  Before  1889  in  En^and  a 
buyer  in  possession  of  a  bale  of  goods 
not  haviDg  acquired  title  could  trans- 
fer none  even  to  an  innoo«it  purohasM; 
nor  could  a  seller  left  in  possession 
after  he  had  transferred  title.  By 
statute  passed  in  that  year  both  theoe 
rules  were  changed.  Williston,  Sales, 
i  319.  Is  the  right  of  the  assignee  of  a 
chose  in  action  like  that  of  the  owner 
of  a.  bale  of  goods  in  1888  or  in  18007 
or  does  a  statute  which  in  tcnns  apfdies 
to  the  ri^ta  of  the  oyma  of  tangiblia 
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tunate  if  not  erroneous,  unless  clearly  required  by  tiw  terms  of 
a  particular  local  statute. 

§  446a.  Distinction  between  legal  and  equitable  rights. 

As  will  appear  from  the  following  section  important  conse- 
quences follow  from  the  answer  given  to  the  question  whether 
the  assignee's  right  is  l^al  or  equitable.  If  the  matter  is  looked 
at  from  a  historical  point  of  view  it  is  obvious  that  the  pro- 
tection of  the  assignee's  right  has  been  largely  due  to  courts 
of  equity."  But,  long  before  an  assignee  was  allowed  by 
statute  to  sue  at  law  in  his  own  name,  courts  of  law  had  adopted 
and  applied  the  doctrines  originated  by  courts  of  equity  in 
r^ard  to  assignments;  and  though  the  asdgnee  was  compelled 
to  use  his  assignor's  name,  ills  rights  were  generally  enforceable, 
except  in  the  case  of  partial  assignments,  in  courts  of  law.  In 
one  sense,  therefore,  the  assignee  has  a  legal  right;  that  is,  he 
has  a  right  enforceable  in  courts  of  law.  But  the  term  equitable 
right  is  used  to  indicate  not  simply  the  court  in  which  a  right 
is  enforced  but  also  the  inherent  nature  of  a  ri^t.  It  is  un- 
fortunate that  l^al  terminology  has  not  found  separate  words 
for  these  two  ideas,  but  it  is  even  more  important  to  determine 
whether  a  right  is  equitable  in  the  second  sense  than  to  deter- 
mine in  what  court  it  is  enforceable."    The  fundamental 


praperi;  impUedlj'  aSmt  intangible 
property  ateoT  It  is  unfortunate  that 
the  idea  expiesaed  in  Walker  v.  Brad- 
ford Old  B&nk,  12  Q.  B.  D.  511,  515, 
should  not  t&ther  prevail,  "section  26, 
subs.  6  of  the  Judicature  Act  ot  1873, 
does  not  in  my  view,  give  any  new 
li^tA,  but  only  aSoida  a  nenv  mode  (d 
mforcing  old  li^ts."  See  also  Cloee 
V.  Independent  Gravel  Co.,  166  Mo. 
App.  411,  138  8.  W.  81. 

«  See  «u;>ra,  iS  40»,  410. 

'  The  word  "equitable,"  has  the 
following  meaningi   in   currntt   legal 

1.  Exclusively  enfotoeable  in  oourts 
of  chancery; 

2.  Enforceable  in  courts  of  ohanoery, 
though  not  exclufdvely; 

3.  Originally  cmfoTeeable  in  courts  of 


chancery  thou^  no  longer  so,  bitf 
retaining  oharacteristica  which  dis- 
tinguished the  right  in  quesUon  when 
enforced  in  chancery; 

4.  Having  chaiacterietics  ol  rights 
enforced  by  oourts  of  ehancoy,  though 
neiUier  now  nor  at  any  other  time  en- 
forced in  such  courts; 

6.  Pair  or  just. 

It  b  in  the  third  sense  that  the  rights 
of  an  aangnee  are  equitable.  There  is  a 
oorresponding  ambiguity  in  the  an- 
titheaie  to  "equitable,"  The antitbeaiB 
to  the  fifth  meaning  given  above  is 
"inequitable,"  but  the  antithesis  in 
each  of  the  other  cases  can  be  nothing 
but  "legal,"  which  has,  moreover,  still 
another  meaning  as  opposed  to  "ille- 
gal."   See  tiuiim,  31  Harv.  L.  Sav. 
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characteriBtic  of  an  equitable  obligation  in  the  latter  sense  is 
that  it  binds  primarily  a  particular  person,  and  binds  others 
only  when  their  relation  to  that  person  is  such  that  in  con- 
science they  should  be  subject  to  his  duties.  The  Court  of 
Chancery  has  been  the  tribunal  where  such  duties  have  ordi- 
narily been  enforced.  But  even  in  jurisdictions  where  the  dis- 
tinction between  legal  and  equitable  courts  is  still  preserved, 
courts  of  law  to-day  enforce  a  great  variety  of  such  rif^ts  and 
duties  without  thereby  changing  their  essential  characteristics. 

Though  legal  ownership  is  conceived  fundamentally  as  a 
right  good  against  all  the  world,  actual  instances  of  such  ownei^ 
ship  are  often  much  more  narrowly  limited.  The  owner  of  a 
chattel  which  has  been  stolen  from  him  is  likely  to  find  his  right 
against  the  world  considerably  qualified  if  the  thief  is  in  a  place 
where  the  principles  of  market  overt  prevail.  In  the  law  of 
sales  of  chattels,  the  legal  title  passes  to  the  buyer,  without 
transfer  of  possession,  if  the  parties  so  intend;  yet  in  many 
jurisdictions  the  seller  in  possession  can  destroy  the  buyer's 
right  by  a  resale,  and  even  the  seller's  attaching  creditors  are 
often  allowed  a  right  superior  to  that  of  the  buyer.  On  the 
other  hand,  -where  statutory  provision  is  made  for  giving 
effective  public  notice  of  an  equitable  right,  the  equitable 
owner  may  acquire  rights  good  against  the  world.  The  record- 
ing system  thus  enables  one  who  has  an  equitable  easement  or 
other  equitable  right  in  real  estate,  based  on  contract,  to  pro- 
tect hin^If  against  the  world.  It  follows  that  one  whose  title 
is  equitable  may  have  in  a  particular  case  much  more  compre- 
hensive ownership  than  another  person  who  has  a  legal  title. 
One  who  has  a  recorded  contract  for  the  transfer  of  Blackacre, 
especially  if  he  has  paid  the  price  and  the  time  for  conveyance 
has  come,  has  more  comprehensive  rights  than  the  grantee 
under  an  unrecorded  deed  of  Whiteacre  who  has  not  paid  the 
price'  and  wh(»e  estate  is  subject  to  a  vendor's  lien.  Yet  the 
fonn^  has  an  equitable  and  the  latter  a  legal  title. 

Doubtless  the  reasons  which  have  led  to  limitations  of  legal 
ownership  have  often  been  fundamentally  the  same  as  those 
controlling  the  habitual  limitations  of  equitable  ownership. 
In  the  case  suggested  above  of  a  purchaser  of  a  chattel  without 
delivery,  the  reason  why  a  purchaser  in  good  faith  from  the 
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seller  in  possession  hae  been  protected  by  courts  of  law,  is  ihe 
same  reason  which  has  led  equity  habitually  to  protect  pur- 
chasers for  value.  The  limitations  set  by  recording  statutes 
on  l^al  titles  have  a  similar  foundation.  Nevertheless,  the 
methods  by  which  such  results  are  obtained  at  law  and  in 
equity  are  fundamentally  different.  The  law  achieves  the 
result  by  imposing  limitations  on  a  title  which  would  otherwise 
be  absolute.  Equity  achieves  the  result  by  extending  to  others, 
so  far  as  is  conscientious,  an  obligation  which  is  primarily 
personal  to  one.  It  may  be  conceded  that  even  this  distinction 
of  method  is  not  always  observed,  and  that  instances  may  be 
foimd  where  equitable  ownership  Is  treated  in  a  way  analogous 
to  legal  ownership,  but,  nevertheless,  the  fiindamental  dis- 
tinction exists. 

Whether  in  a  theoretical  system  of  jurisprudence  it  is  worth 
while  to  have  two  roads  by  which  the  same  result  may  be 
achieved  is  rather  beside  the  point  in  England  and  America, 
for  the  two  systems  exist  and  the  roots  of  the  equitable  theory 
of  ownership  sink  too  deep  to  make  it  possible  to  tear  them  up, 
and  an  attempt  to  do  so  is  Ukely  to  cause  more  confusion  and 
incorrect  conclusions  than  advantages  in  a  body  of  law  whicli 
has  developed  for  centuries  with  the  double  system. 

§  447.  Whether  the  assignee's  right  is  legal  or  equitable. 

The  right  of  an  assignee  of  a  chose  in  action  may  be  called 
equitable  in  this  sense  because  of  the  following  characteristics; 

1.  An  assignee  takes  subject  to  all  existing  equities  in  favor 
of  the  debtor.  ** 

2.  An  assignee  loses  the  benefit  of  his  assignment  if  the 
debtor  in  good  faith  acquires  a  defence  against  the  assignor 
even  after  the  date  of  the  assignment.^ 

3.  The  assignee  also  takes  subject  to  rights  of  set-oET  exist- 
ing in  favor  of  the  debtor  at  the  time  of  the  assignment,  or 
acquired  by  the  debtor  prior  to  notice  of  the  assignment." 

4.  A  prior  assignment  though  for  value  is  subordinated  to  a 
subsequent  assignment  for  value  if  the  subsequent  assignee  in 

'  See  supra,  {  432.  **  See  tupra,  {  432. 

»  See  supra,  {  433. 
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good  faith  actually  collects  the  claim  or  makes  a  novation  with 
the  debtor." 

5.  In  most  juriadictioos  the  assignee  takes  subject  to  an 
equitable  claim  against  the  assignor  existing  at  the  time  of  the 
assignment  in  favor  of  a  third  person.** 

6.  A  prior  partial  assignee  (whose  claim  is  everywhere  held 
to  be  merely  equitable)  '*  is  protected  as  against  a  subsequent 
assignment  of  the  whole  claim  made  for  value  and  in  good 
faith.'*  All  of  these  characteristics  of  the  assignee's  right  are 
explicable  on  the  theory  that  his  right  is  equitable  in  its  nature. 
Most  of  them  are  not  necessarily  inconsistent  with  the  view 
that  his  right  is  legal,  but  a  few  of  them  are  inconsistent.  In  the 
transfer  of  chattel  property  it  is  often  held  that  a  subsequent 
purchaser  with  d^voy  is  prefored  to  a  prior  purchaser 
without  deUvery;  and  yet  the  prior  purchaser  is  regarded 
as  having  a  l^;al  right.  So  where  real  estate  is  conveyed 
to  two  purchasers,  the  second  purchaser  prevails  if  he  first 
records  his  deed,  and  yet  the  first  purchaser  had  a  legal 
title.  In  these  cases  the  1^^  title  of  the  first  purchaser  is 
made  defeasible  by  sulsequent  events.  So  it  may  be  said  the 
right  of  a  prior  assignee  is  defeasible  by  a  subsequent  assign- 
ment to  one  who  collects  the  claim,  or,  under  the  English  rule,'* 
who  first  gives  notice  to  the  debtor.  If  this  were  the  true  way 
to  look  at  the  matter,  however,  the  burden  of  proof  should  be 
upon  one  who  asserted  that  the  legal  title  of  the  assignee  had 
been  defeated,  whereas  it  has  been  held  that  if  the  debtor  has 
paid  the  assignor,  after  the  assignment,  the  biud^i  is  upon  the 
assignee  to  show  that  the  debtor  had  notice  of  the  assignment 
prior  to  the  payment."  It  may  also  be  r^arded  as  consistent 
with  a  1^^  right  in  the  assignee  that  he  should  take  subject 
to  equities  in  favor  of  the  assignor.  This  may  be  considered 
as  a  mere  definition  or  limitation  of  the  size  of  the  legal  right 
asdgned;  thoiigh  confusion  is  likely  to  arise  from  this  method 
of  r^;arding  the  matter.  As  title  to  a  horse  obtained  by  fraud 
will  pass  free  of  the  defrauded  seller's  equity  if  sold  to  a  bona 

"  See  supra,  {  435.  **  See  tupra,  i  435. 

"Bee  supra,  $438.  *  Bunitt  c.  Tidmanh,  1  lU.  App. 

•>  See  tupm,  H  442,  443.  £71;  HeamaoB  t>.  EUswortb,  64  N.  Y. 

MSeerapro,  i43fi<iii^i.  169. 
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fide  purdkaser  for  value  without  uotice,  so  it  will  naturally 
seem  that  if  the  legal  title  to  a  chose  in  action  passes  to  an 
assignee  that  the  assignee  ou^t  similarly  to  take  free  of  the 
debtor's  defence  of  fraud  or  from  any  other  equitable  defence." 
However  this  may  be,  certainly  the  allowance  of  set-off 
against  the  assignee  of  claims  the  debttn*  has  against  the  as- 
signor, especially  claims  acquired  subsequently  to  the  assign- 
ment, and  the  enforcement  of  latent  equities  in  favor  of  third 
persons,  are  both  inconsistent  with  the  theory  of  a  legal  right. 
The  only  explanation  of  the  debtor's  right  to  set  off  against 
the  assignee  a  totally  separate  claim  against  the  assignor  is 
that  the  t^al  right  to  the  assigned  claim  is  still  in  the  assignor. 
In  a  system  of  law  where  the  smaller  of  two  mutual  debts 
cancels  the  other  jn'o  tanto  **  it  would  not  be  necessary  to  dei^ 
the.  assignee  legal  ownership  of  the  assigned  claim  in  order 
Ic^cally  to  reach  this  result;  but  in  the  common  law  a  cross- 
claim  is  not  payment  or  part  payment  of  the  original  claim,  *■ 
the  right  of  set-off  is  rather  in  the  nature  of  a  cross-action. 


"  In  Stoddart  t>.  Union  Trust,  Ltd., 
11912)  1  K.  B.  181,  the  aaeignee  of  a 
sum  of  money  to  faJl  due  under  a  con- 
tract for  the  sale  of  a  newspaper  sued 
to  reoovo'  the  money.  The  defendant 
claimed  that  the  contract  waa  induced 
by  fraud  of  the  aaeigtior,  and  being 
unable  to  offer  to  rescind  the  contract, 
set  up  a  counterclaim  against  the 
asmgnee  for  damages;  the  court  held 
that  the  oounta^.cIaim  could  not  be 
supported  because  the  subject^tnatter 
of  it  was  not  suffidently  oonoectcd 
with  the  original  contract;  but  Vau- 
ghan  Williams,  L.  J.,  at  page '189  eaid: 
"I  think  that  a  debtor  sued  by  the 
asngnee  of  a  debt  might  set  up  the 
defence  that  the  contract  under  which 
the  debt  arose  ought  to  be  set  aside  and 
cancelled  on  the  ground  of  fraud,  but 
whether  that  could  hare  been  doue  in 
llie  present  case  ia  immaterial,  for  the 
defendants  have  not  sought  to  do  that, 
for  tile  reason  that  they  have  so  acted 
with  regard  to  the  Eubjeetr-matter,  the 
Bale  of  which  was  the  consideration  for 


the  debt,  that  they  could  not  repudiate 
the  contract."  Buckley,  L.  J.,  though 
willing  to  assume  this  to  be  truc& 
nevertheless,  said  at  page  100,  "Notice 
of  the  asaigmoent  was  given  to  the 
debtors.  As  from  that  moment  Price 
ceased  to  be,  and  Stoddart  became  the 
owner  of  that  debt  of  800 1,  if  th«e 
was  such  a  debt."  There  is  at  least  an 
apparent  inconsistency  in  this  latter 
statement,  and  in  the  statement  that 
rescission  would  be  permitted  on  ao* 
count  of  the  fraud  of  the  assignor.  If 
the  English  Statute  givingi  the  assignee 
a  right  of  action  in  his  own  name  did 
not  expressly  preserve  the  right  of  the 
debtor  to  set  up  equities  existing 
apiiast  the  assignor,  it  may  be  feared 
that  the  English  Court  would  find  it 
difficult  so  to  bold,  in  view  of  their 
broad  statements  as  to  the  nature  Oi 
the  Bsaignee's  right. 

"As  in  the  Civil  Law.  See  inSra, 
£859. 

"Ibid. 


-abvG00»^lc 


§  447  ASSIONUBNT  OF  CONTRACTS  859 

Certainly  it  seems  impossible  to  say,  that  it  is  a  l^al  limitation 
of  the  claim,  and  if  it  is  only  an  equity,  it  would  be  cut  off  by 
the  assignment  if  the  assignee  became  the  legal  owner  of  the 
claim.  So  in  the  case  of  latent  equities,  if  the  assignee  were 
really  the  legal  owner  of  the  assigned  claim,  he  could  not  be 
affected  by  an  equity  which  a  third  person  had  against  the 
a^ngnor;  as  for  instance,  if  the  assignor  had  procured  the  claim 
by  fraud  from  a  third  party.  The  assignee  as  bona  fide  pvr- 
chaser  of  a  l^al  title  would  prevail  over  the  phor  equity  of  the 
defrauded  original  owner.  However  opposed  this  result  may 
be  to  the  weight  of  authcnity  some  may  may  think  it  desirable. 
Indeed,  perhaps  the  chief  reason  (other  than  a  blind  revolt  at 
the  assertion  iha,t  choses  in  action  are  not  transferable  when  in 
fact  they  are  transferred  every  day)  why  the  view  is  often  taken 
that  the  assignee  of  a  chose  in  action  acquires  legal  ownership 
is  because  thereby  so-called  latent  equities  against  the  claim 
would  be  cut  off,  and  it  is  thought  unfair  to  subject  the  as- 
signee to  equities  which  he  is  imable  to  discover.  On  the  other 
hand,  it  is  to  be  observed  that  intangible  choses  in  action  are 
not  primarily  iotended  for  merchandising,  as  chattels  are.  The 
rule  in  regard  to  latent  equities  has  no  importance  not  only 
where  n^otiable  paper  is  concerned,  but  where  choses  in  action 
having  tangible  form  tike  pohcies  of  insurance,  savii^  bank 
books,  or  non-negotiable  notes  are  in  question.  The  delivery  of 
the  document  will  cut  off  the  equity.  If,  therefore,  the  parties 
desire  to  put  an  obligation  in  a  merchantable  form  they  can 
(if  they  wish)  do  so,  and  can  do  so  without  maldng  the  obliga- 
tion negotiable.  For  such  property,  then,  as  an  intangible 
chose  in  action,  there  seems  little  reason  to  prefer  the  assignee 
to  a  previously  defrauded  owner  of  the  claim.  Where  the  sale 
of  property  is  a  necessary  function  of  commercial  activity,  it 
is  Boci^y  desirable  to  protect  the  new  purchaser  at  the  e:q)ense 
of  a  former  innocent  victim;  but  the  desirability  of  this  pohcy 
seems  limited  to  that  class  of  property. 

Finally,  it  is  also  inconsistent  with  the  view  that  the  as- 
s^ee  of  a  chose  in  action  acquires  a  right  legal  in  its  nature  if 
his  assigmnent  though  subsequent  in  time  is  not  given  pre- 
cedence over  any  prior  assignment  which  was  confessedly 
merely  equitable.    Consequently,  if  the  assignment  of  an  entire 
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claim  creates  a  1^^  ri^t,  it  would  prevail  over  a  prior  partial 
assignment,  and  also  over  a  prior  total  assigmnent  of  the  claim 
made  before  it  had  arisen,  though  after  the  contract  out  of 
which  the  claim  arose  had  been  entered  into;  since  confessedly 
the  rights  of  both  a  partial  assignee,"  and  of  an  assignee  of  a 
future  right  "  are  equitable.  In  neither  case  does  such  a  result 
seem  desirable  or  warranted  by  the  authorities.  Oth^  eases 
also  may  be  supposed  on  which  no  actual  authority  can  be 
found.  Suppose  that  the  second  of  two  assignees  tor  value 
first  receives  payment,  which  he  demands  and  takes  in  igno- 
rance of  the  rights  of  the  prior  assignee  who  had,  however,  pre- 
viously notified  the  debtor  of  his  rights,  the  latter  being  for- 
getful or  fraudulent  in  making  payment.  If  the  rights  of  an 
assignee  are  equitable  the  second  assignee  can  keep  what  he 
has  obtained.  If,  however,  the  prior  assignee  has  a  legal  right, 
protected  against  all  the  world  by  notice  to  the  debtor,  the 
second  assignee  obtained  nothii^  by  his  assignment,  and  re- 
ceived by  mistake  and  for  no  present  value,  money  due  to  an- 
other, which  he  must  surrender.  Suppose  again  that  a  parol 
assignment  wiUiout  consideration  is  made  and  notice  of  the 
assignment  given  to  the  debtor,  and  thereafter  a  release  without 
consideration  is  made  by  the  assignor  to  the  debtor.  If  the 
equitable  rule  that  an  assignment  without  consideration  is  not 
entitled  to  protection  prevails,  the  assignor  was  justified  in 
revoking  his  assignment,  in  effect,  by  ^ving  a  release.  If,  how- 
ever, assigmnent  and  notice  create  a  l^al  right,  this  would  not 
be  true. 

It  seems,  therefore,  that  the  authorities  referred  to  in  a  pre- 
ceding section  holding  that  merely  procedural  chat^es  have 
been  effected  by  modem  statutes  are  sotmd  and  that  the 
assignee's  right  should  still  be  regarded  as  equitable  in  the 
sense  of  being  governed  and  defined  by  the  principles  or^inally 
established  by  courts  of  equity." 

«  Bee  mpra,  H  4C,  443.  S22;  by  Frof^sor  Cooke  in  29  id.  816, 

"  See  mpra,  £  414.  30  id.  449;  and  by  Pioteaeor  OeOTge  L. 

**  See  further  ortidee  by  tlie  present  Clarlc  in  Vol.  16,  No.  17,  of  the  Univ.  of 

vriter  in  30  H&rv.  L.  Rev.  01,  31  id.  Mo.  Bulletin. 
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§  448.  Ptufose  and  hiBtory  of  statute  of  frauds. 

As  has  been  seen  *  a  contract  in  writing  was  classed  by  the 
commoD  law  with  parol  contracts  and  had  no  added  validity 
on  account  of  the  writing.  Writing  was  indeed  from  the  very 
nature  of  the  case,  necessary  to  formal  contracts,  but  was  not 
tiie  particular  formality  which  gave  force  to  the  contracts.  The 
importance  of  written  evidence  to  secitfe  defendants  f^ainst 
imfounded  and  fraudulent  claims  became  early  obvious,  and 
in  the  reign  of  Charles  11.  the  well  known  Statute  of  Frauds  * 
was  enacted. 

Most  of  the  sections  of  this  statute  which  relate  to  the  ne- 
cessity of  written  memoranda  for  contracts  have  been  re-enacted 
in  the  United  States.  So  far  as  this  is  not  true  attention  will 
be  called  to  the  fact  in  connection  with  specific  sections  of  the 
statute.  When  the  promisor  has  the  option  of  either  of  two  al- 
ternatives, one  within  and  one  without  the  statute,  his  promise 
is  wholly  unenforceable  because  it  is  said  fihe  enforceabiUty  of 
the  alternative  within  the  statute  would  operate  as  pressure 
upon  the  promisor  to  praform  the  other  alternative.'  This 
'seems  clear  where  the  permissible  alternative  is  for  the  pay- 
ment of  hquidated  damages,  for  there  the  parties  intend  a 

>  See  mpra,  i  107.  Wolfskill  c.  Wells,  164  Mo.  App.  300, 
'  29  Car.  U,  Cap.  3.  134  S.  W.  51;  Andrews  b.  Brou^ton, 

>  Quirk  V.  Bank  of  Commerce,  244  78  Mo.  App.  179;  Patt^son  v.  Qm- 
Fed.  682,  687,  157  C.  C.  A.  130;  nin^kam,  12  Me.  506;  Maths  v. 
Howard  v.  Brows,  37  Ohio  St.  402;      Scoles,  35  lad.  1. 
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aiiigle  primary  obligation  and  that  within  the  statute;*  but  not 
so  clear  where  a  real  option  is  intended  to  be  given.'  The  rule 
seems  to  hold  good,  however,  even  in  the  latter  case.' 

§  449.  Scope  of  tiie  English  statute. 

The  sections  of  the  Statute  of  Frauds  which  relate  to  the 
necessity  of  a  writing  are  Sections  1,  2,  3,  4,  7,  8,  9,  17.  A 
summaiy  of  these  sections  is  as  follows: 

Section  1.  Leases  and  estates  or  interests  in  lands  created 
hy  parol  and  not  put  in  writing  and  signed  by  the  parties 
creating  them,  or  their  agent,  shall  have  the  effect  only  of 
estates  at  will. 

Section  2.  Except  leases  not  exceeding  the  term  of  three 
years  whereupon  the  rent  amounts  to  at  least  two-thirds  of 
the  full  value  of  the  thing  demised. 

Section  3.  No  leases,  estates  or  interests  in  land  not  being 
copyhold  or  held  under  customary  tenure,  shall  be  assigned, 
granted  or  surrendered,  xmless  by  deed  or  note  in  writii^ 
signed  by  the  party  so  assigning,  granting,  or  surrendering,  or 
his  agent. 

Section  4.  No  action  shall  be  brought  to  charge  any  exec- 
utor or  administrator  on  any  special  promise  to  answer  dam- 
ages out  of  his  own  estate;  (2),  or  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  anotiier  person;  (3),  or  to  chai^  any  person 
upon  any  agreonent  made  upon  consideration  of  marriage; 
(4),  or  upon  any  contract  or  sale  of  lands,  tenements,  or  heredit- 
aments, or  any  interest  in  them;  (5),  or  upon  any  agreement 
that  is  not  to  be  performed  within  one  year  of  the  making 
thereof;  (6),  unless  the  agreement  or  some  memorandum  or 
note  thereof  shall  be  in  writing  and  signed  by  the  party  to  be 
charged,  or  by  some  person  thereunto  by  him  lawfully  author- 
ized. 

*See,  e.  g.,  Ooodrioh  v.  Niohola,  2      Can.  Law  Jounud,  273,  and  26  Law 
Root,  496,  holdiiig  the  aiUre  contract      Quar.  Review,  194. 
unoiforoeable,  and  the  contrary  deci-  *  See  infra,  i  781. 

■(Mof  Mender f.  Campbell,  14 Ont.  L.  'See  caaea  tupra,  a.  3.     Cf.  diaa. 

Rev.  639,  which  is  criticiBed  in  46      opinion  in  Eowaid  u.  Biower,  37  Ohio 
St.  402. 
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Section  7.  All  declarations  of  trusts  or  lands  shall  be  proved 
by  some  writing  signed  by  the  party  who  is  by  law  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing,  or  they  shall 
be  utterly  void. 

Section  8.  Provided  that  trusts  by  operation  of  law  shall 
have  the  same  effect  as  if  this  statute  had  not  been  made. 

Section  9.  All  grants  or  assignments  of  any  trusts  shall 
likewise  be  in  writing  signed  by  the  party  granting  or  assigning 
the  same,  or  by  such  last  will  or  devise,  or  else  shall  likewise 
be  utterly  void. 

Section  17.  No  contract  for  the  sale  of  any  goods,  waree, 
and  merchandises  for  the  price  of  £10  sterling,  or  upwards, 
sh^  be  allowed  to  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  tiie  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  payment, 
or  that  some  note  or  memorandum  in  writing  of  the  said  bar- 
gain be  made  and  signed  by  the  parties  to  be  chaiged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized. 

Of  these  sections  only  section  four  and  section  seventeen  fall 
within  the  scope  of  this  book. 

$  460.  American  statutes. 

The  various  clauses  of  the  English  statute  are  generally 
reenacted  in  the  United  States,  and  slight  chat^^es  in  wording 
are  not  generally  treated  as  varying  the  meaning  of  a  pro- 
vision/ The  provision  relating  to  sales  of  goods  is  omitted  more 
frequently  from  the  statutes  of  American  States  than  any 
other.^  Besides  the  contracts  enumerated  in  the  Statute  of 
Frauds  a  writing  is  generally  requisite  for  the  enforceability 
of  a  new  promise  to  extend  the  Statute  of  Limitations,*  and  in 
some  States  is  requisite  for  contracts  to  revive  a  debt  barred 
by  bankruptcy  **  or  to  make  a  will  or  leave  a  legacy,  or  for  the 
authorization  of  agents  for  some  purposes,"  and  in  a  few  States 
an  agreement  for  the  commissions  of  real  estate  brokers  must 
be  written.^'    The  acceptance  of  a  bill  of  exchange  must  gen- 

'  But  see  uifro,  {{  526,  rae.  K>See  supra,  $276. 

•  See  infra,  S  606.  "  See  B  L.  R.  A,  (N.  S.)  983,  13 

*  See  supra,  {  164.  Ann.  Cas.  977.     A  difFerence  in  Um 
"  See  supra,  S  158.  effect  of  this  provifiion  and  that  of 
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erallybe  in  writing;  •'  and  assignments  of  vessels,  patents  and 
copyrights,  wages  and  ocasionally  other  kinds  of  contracts  are 
often  required  by  statute  to  be  in  writing  in  order  to  be  com- 
pletely ^ective. 


I  4S1.  Promises  by  an  executor  1 
own  estate. 


I  pay  damages  out  of  his 


This  clause  has  been  construed  as  if  the  words  "  for  the  debt 
or  defaxilt  of  another  "  were  to  be  understood  at  the  end  of  the 
clause,  which  is  thus  in  effect  equivalent  to  the  noct  clause  in 
the  statute,  so  far  as  concerns  executors  and  administrators. 
Accordingly  an  executor  or  administrator  who  for  a  consider- 
ation moving  to  himself  undertakes  as  an  original  obligor  to 
assume  and  discharge  a  debt  of  the  testator,  is  bound  without 
writing."  The  statute  also  is  construed  as  inapplicable  to 
contracts  made  by  an  executor  or  administrator  on  behalf  of 
the  estate,"  though  such  contracts,  as  has  been  seen,"  impose 


nx«t  daUBw  of  Statutes  of  Frauds  is 
indicated  in  the  following  extrftot  from 
tbe  opinion  of  the  court  in  Paul  n. 
Qnham,  193  Mich.  447, 160  N.  W.  616, 
617:  "It  has  been  the  rule  of  this  court 
to  permit  recOTeries  for  services  ac- 
tually performed  under  oonliHcta  void 
under  the  statute  of  frauds,  either  at 
the  contraot  price  or  under  a  quantum 
meruit.  Fuller  v.  Rice,  52  Mich.  435, 
IS  N.  W.  204;  Moore  t>.  Nasoo,  48 
Mich.  300,  12  N.  W.  162;  Smith  v. 
Manufacturing  Co.,  175  Mich.  371, 
141  N.  W.  663;  Smith  t>.  Piano  Co.,  185 
Mich.  313,  IGl  N.  W.  1025.  If  this 
rule  is  to  be  made  ^plicable  to  this 
section  of  tbe  Statute  of  Oauds,  it 
would  practically  nullify  the  effect  of 
tbe  statute.  Demands  far  commis- 
aions  by  real  estate  brokers  are  not 
usually  made  or  pressed  until  the 
ocmtraot  is  performed.  This  beii%  bo,  a 
y  could  be  had,  in  nearly  every 
I,  either  at  the  contract  price 
or  undo-  tbe  quantum  meruiL  In 
order  to  give  Hie  act  the  ^ect  which 
the  Legislature  evidently  intended  it 


should  have,  we  have  decided  to  hold 
that  no  recovery  can  be  liad  under  this 
section  unless  the  agreement  therrfor 
is  in  writing.  This  is  in  accord  with 
the  holding  of  other  courts  which  have 
conatrued  similar  statutes.  Leimbach 
V.  Regner,  70  N.  J.  L.  608,  57  Atl. 
138;  Blair  v.  Austin,  71  Neb.  401,  98 
N.  W.  1040;  McCarthy  v.  Loupe,  62 
Cal.  299." 

"  See  ir^,  {1195. 

■■  Bott  V.  Ban,  95  Ind.  243;  Blake  ir. 
Robinson,  129  la.  106,  105  N.  W.  401; 
Gabbert  t>.  Evans,  1S4  Mo.  App.  283, 
2166  S.  W.  635;  HaU  v.  Richardson,  2 
Hun,  444,  aff'd  without  opinion  in  8S 
N.  Y.  636;  Bellows  v.  Sowleo,  67  Vt. 
164,  52  Am.  Rep.  lia 

"  Pratt  V.  Humphrey,  22  Conn.  317; 
Brown  d.  Quintoo,  86  Kan.  658,  122 
Pac.  116;  Stebbins  v.  Smith,  4  Pick,  97; 
Meade  r.  Bowles,  123  Mich.  696,  82 
N.  W.  6S8;  HaU  «.  Richardsan,  22 
Hun,  444,  aS'd  without  opnion  in 
89  N.  Y.  636;  Fehlingn-  v.  Wood,  134 
Pa.  517,  19  AU.  746. 

>'  See  tupra,  {  310. 
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a  personal  liability  on  the  executor  or  administrator.  It  might 
seem  that  if  the  estate  was  without  assets  from  which  the 
executor  or  administrator  could  reimburse  liimself,  such  a  con- 
tract was  within  the  words  of  the  statute,"  but  there  is  clearly 
no  Buretyship  for  the  estate  even  in  such  a  case,  since  the  execu- 
tor or  administrator  is  the  primary  or  only  debtor."  Still  more 
clearly  a  promise  to  pay  from  the  assets  of  the  estate  cannot 
be  within  the  statute." 

§  462.  Purpose  of  the  second  clause  of  section  1  of  the  statute. 

It  is  of  assistance  in  the  construction  of  the  next  provision 
of  the  statute  to  have  in  mind  the  probable  purpose  of  the 
legiglatxire  in  providing  that  promisea  to  answer  for  the  debt 
of  another  must  be  in  writiag.  Why  should  such  promises, 
more  than  others,  be  subject  to  that  requirement?  Doubtless 
because  the  promisor  has  received  no  benefit  from  the  trans- 
action. This  circumstance  may  make  perjury  more  likely, 
because  while  in  the  case  of  one  who  has  received  something 
the  circtmistances  themselves  which  are  capable  of  proof  show 
probable  habihty,  in  the  case  of  a  guaranty  nothing  but  the 
promise  is  of  evidentiary  value.  Moreover,  as  the  lack  of  any 
benefit  received  by  the  guarantor  increases  the  hardship  of 
his  beii^  called  upon  to  pay,  it  also  increases  the  importance 
of  being  very  suro  that  he  is  jiistly  charged.  If  these  are  the 
reasons  for  this  clause  of  the  statute  it  is  not  a  mere  techni- 
caUty  to  require  as  the  fundamental  element  in  a  valid  oral 
promise  to  dischai^e  another's  liability  the  receipt  by  the 
promisor  of  a  quid  pro  quo,  or  beneficial  con£ideration;  and 
whatever  conflict  there  may  be  in  the  decisions,  it  is  at  least 
true  that  without  consideration  of  this  kind,  such  a  promise 
is  unenforceable.  The  Supreme  Court  of  the  United  States 
has  said  in  a  leading  case: " 

'  "See  Pratt  v.  Humphrey,  22  Conn.  McEntee  (N.  J.),  SI  AU.  279;  Wake 

317.  V.  Stout,  115  N.  V.  63S,  21  N.  £. 

■'Ah  to  the  neoenity  of  the  estate  1027. 

being  liable  as  a  principal  debtor  in  >*  Han  nan    p.    Dreckman,    182    DJ. 

order  to  bring  the  executor's  promiae  Ami.  146,  and  see  further  aa  to  this 

within    the   statute,    see   cases   cit«d  section  of  the  statute,  Ann.  Cas.  1913, 

mpra,  a.  13  and  abo  IHU&br  v.  Wilcox,  o.  396n. 

60  Conn.  71,  22  Atl.  491,  13  L.  R.  A.  '•  Davis  a.  Patriek,  141  U.  S.  479, 

643,  26  Am.  St.  Rep.  299;  Coi^rane  v.  487,  36  L.  Ed.  828,  12  S.  Ct.  £8. 
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"The  purpose  of  this  provision  was  not  to  effectuate,  but  to 
prevent,  wrong.  It  does  not  apply  to  promises  in  respect  to 
debts  created  at  the  instance  and  for  the  benefit  of  the  promisor, 
but  only  to  these  by  which  the  debt  of  one  party  is  soi^t  to 
be  charged  upon  and  collected  from  another.  The  reason  of 
the  statute  is  obvious,  for  in  the  one  case  if  there  be  any  conflict 
between  the  parties  as  to  the  exact  terms  of  the  promise,  the 
courts  can  see  that  justice  is  done  by  charging  against  the 
promisor  the  reasonable  value  of  that  in  respect  to  which  the 
promise  was  made,  while  in  the  other  case,  and  when  a  third 
party  is  the  real  debtor,  and  the  party  alone  receiving  benefit, 
it  is  impossible  to  solve  the  conflict  of  memory  or  testimony  in 
any  manner  certain  to  accomplish  justice.  There  is  also  a 
temptation  for  a  promisee,  in  a  case  where  the  real  debtor  has 
proved  insolvent  or  unable  to  pay,  to  enlarge  the  scope  of  the 
promise  or  to  torture  mere  words  of  encouragement  and  con- 
fidence into  an  absolute  promise;  and  it  is  so  obviously  just 
that  a  promisor  receiving  no  benefits  should  be  bound  only  by 
the  exact  terms  of  his  promise,  that  this  statute  requiring  a 
memorandum  in  writing  was  enacted.  Therefore,  whenever 
the  allied  promisor  is  an  absolute  stranger  to  the  transaction, 
and  without  interest  in  it,  coiirts  sixictly  uphold  the  obliga- 
tions of  this  statute.  But  cases  sometimes  arise  in  which, 
though  a  third  party  is  original  obligor,  the  primary  debtor, 
the  promisor,  has  a  personal,  immediate  and  pecuniary  interest 
m  the  transaction,  and  is  therefore  himself  a  party  to  be  bene- 
fitted by  the  performance  of  the  promisee.  In  such  cases  the 
reason  which  underlies  and  which  prompted  this  statutory 
provision  fails,  and  the  courts  will  give  effect  to  the  promise." 

§  4S3.  Guaranties  of  all  kinds  of  obligations  included  in  the 

statute. 
Under  the  words  in  the  second  clause  of  Section  4,  "debt,  de- 
fault, or  miscarriages ' '  are  included,  all  forms  of  liability.  A  spe- 
cial promise  to  answer  for  the  obl^ation  of  another  in  tort,*" 

"Eirkhain  o.  MEutw,  2  B.  &  Aid.  Huahaw,  63   N".  C.   198;  Hamm  v. 

613;  Turner  v.  HubbeU,  2  Day,  457,  McAfee,  6  Allen  (N.  Brunswick),  386. 

2  Am.  Deo.  115;  Bakn  v.  Morris,  33  See  also  Bichsrdson  v.  Crandall,  48 

Kan.  5S0,  582,  7  P&c.  267;  CombB  t>.  N.  Y.  348; and it0v>,  {482.    Adictum 
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or  for  tiie  violation  of  a  statutory  duty,"  or  for  a  con- 
tractual obligation  other  than  a  money  debt  w  within  the 
statute.**  Therefore  an  oral  warranty  of  title  of  goods  sold  by 
another  may  be  within  the  statute  as  a  promise  to  answer  for 
the  express  or  impUed  obligation  of  the  seller  to  warrant  his 
title.*'  Whether  in  any  particular  case  such  a  warranty  is 
collateral  depends  upon  the  question  whether  sole  credit  in  the 
matter  was  given  the  promisor.**  The  word  "miscarriage" 
in  the  statute  has  been  given  the  widest  meaning.  It  was  said 
by  Abbott,  C.  J.,**  that  the -word  comprehended  "that  species 
of  wrongful  act  the  consequences  for  which  the  law  would  make 
the  party  civilly  respor^ble."  The  word  "default,"  if  ^ven 
a  natural  meanii^,  impUes  not  simply  that  there  was  a  pri- 
mary obligation,  but  that  default  had  been  made  in  performing 
it  or  was  to  be  made,  as  a  condition  precedent  to  the  perform- 
ance of  the  special  promise.  The  word  "debt,"  however,  seems 
to  involve  no  such  impUcation. 

The  courts  have  not  generally  sought  to  attach  special 
meanings  to  these  several  words,  but  have  rather  assumed, 
probably  correctly,  that  sevo'al  words  of  somewhat  similar 
meaning  were  insol^d  in  the  statute  with  the  purpose  of  cover- 
ing all  kinds  of  oblations. 

§  4M.  No  promise  is  witiiin  Hie  statute  unless  there  is  an- 
other obligation. 

It  is  essential  that  a  primary  obligation  of  some  kind  shall 
be  incurred  in  order  to  bring  the  case  wittiin  the  statute.  There- 
fore a,  promise  to  be  answerable  for  the  debt  or  default  of  one 
who  is  not  responsible,  either  because  he  never  has  entered  into 

to  the  coatntry  ia  Buckmyr  v.  Darnalt  (promise   to  furnuh   $460  worth   of 

(s.  c.  Birktnyr  v.  Darnell),  2  Ld.  Ray.  livery  stable  so'Tice  due  from  another). 

1085,  s.  c.  3  Salk.  16,  6  Mod.  248,  "Stiatton  f.  HiU,    134  Mass.  27; 

Bolt,  606,  must  be  n^arded  aa  in--  /nnTocer,  46Mich.2g9,  9  N.  W.424. 

aoouTBte.  '•Thia  was  held  to  be  the  case  and 

"  Bedhead  v.  Cator,  1  Stwk.  14.  the  promise  not  within  the  statute  in 

"  Clay  V.   Walton,  0  Cal.  328  (a  ScheU  v.  Stephens,  SO  Mo.  37G;  Par&- 

promise  to  become  responsible  for  all  ham  v.  Ch^nnan,  61  Vt.  395,  IS  Atl. 

brick  furnished  "and  whatever  oon-  1^. 

tract  or  agreement"  should  be  made);  >'  Kirkham  v.  Matter,  2  B.  A  Aid. 

Knisdy  t>.   Brown,  9S  lU,  App.  S16  613. 
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an  obligation  in  fact,"  or  because  he  is  incompetent  to  bind 
himself  l^ally,  as  where  an  ^ent  gives  an  oral  personal  guar- 
antee of  an  uttra  vires  contract  of  his  principal,"  or  a  promisor 


*  Mease  v.  Wagner,  1  HoCord,  395. 
In  thiB  case  the  defeodaut  on  buying 
goods  from  the  plaintiS  for  the  f  unenl 
of  a  friend  (Mrs.  Bradley)  aaid: 
"Charge  them  to  the  estate  ftf  Dr. 
Bradley,  and  aa  Boon  ae  his  nephew 
comes  to  town  he  will  pay  for  theon,  or 
I  will."  The  nephew  refused  to  pay 
and  was  not  ^e  executor  or  adminis- 
trator of  the  estate.  The  defendant 
was  held  liable,  the  court  saying;  "had 
the  defendant  undertaken  for  the 
estate  or  legal  repreaeatatiTe  of  Mia. 
Bmdk^,  who  was  legally  bound  to 
pay  the  expenses  of  her  funval,  it 
would  have  been  a  different  questim." 
In  Read  v.  Nash,  1  Wilson,  305,  the 
pltuntiff'e  testator  brought  an  action 
for  assault  against  J,  and  the  defendant 
being  present  promised  the  testator  if 
he  would  not  proceed  to  trial,  to  pay 
him  £G0  and  costs;  wh««upon  the 
testator  withdrew  his  record.  The 
tvomise  was  held  not  within  the 
statute  because  it  did  not  appear  that 
there  was  liability  on  the  part  of  J,  for 
if  he  had  proceeded  to  trial  he  might 
have  obtained  a  verdict.  In  Mount- 
stcphen  v.  Lakeman,  L.  R.  7  H.  L.  17, 
affirming  L.  R.  7  Q.  B.  196,  the  de- 
fendant had  requested  the  plaintiff  to 
do  certain  wcH'k  upon  a  sewer  of  which 
a  Board  of  Health  had  charge.  A 
question  was  raised  by  the  plaintiff 
whether  the  Board  would  authorise 
the  work  or  become  responsible  for  its 
payment,  and  the  defendant  Uien  said; 
"go  on  and  do  the  work  and  I  will  see 
you  paid."  He  Board  repudiated  any 
obligation  and  in  fact  was  not  liable. 
Hie  court  held  that  the  jury  was 
warranted  in  finding  the  defendant  had 
entered  into  a  personal  and  primary 
contract  to  pay  for  the  work;  and  Lord 
Sdborae  said:  "There  are  some  ob- 
eenrations    in    the    opinions    of    the 


learned  judges  in  the  Court  of  Queen's 
Bench  which  cslainly  do  look  at  first 
si^t  as  if  some  of  those  learned  judges 
thought  that  there  might  be  a  valid 
contract  of  suretyship,  or  a  secondary 
liability  upon  the  principle  of  a  guar- 
an^  for  the  debt  of  some  one  else,  to 
which  the  law  relative  to  that  descrip- 
tion of  contracts  would  apply,  although 
thoe  might  be  in  truth  no  ;Hindpal 
debtor.  If  that  was  the  view  of  the 
learned  judges,  with  all  respect  to 
them,  I  must  confess  myself  unable  to 
follow  it.  There  con  be  no  suretyship 
unless  there  be  a  principal  debtor,  who 
of  course  may  be  constituted  in  the 
course  of  the  transaction  by  matters 
ex  post  fado,  and  need  not  be  so  at  the 
time,  but  until  there  is  a  principal 
debtor  there  can  be  no  suretyship.  Nc^ 
can  a  man  guarantee  anybody  else's 
debt  unless  there  is  a  debt  of  stHne 
other  poson  to  be  guaranteed."  See 
also  Ledlow  r.  Beeton,  36  Ala.  690; 
Ingraham  ti.  Strong,  41  III.  App.  46; 
Resseter  c.  Waterman,  151  III.  169, 
176,  37  N.  E.  875;  Downey  v.  Hinch- 
man,  25  Ind.  453;  Jepherson  v.  Hunt,  2 
Allen, 417;Sampeonp. Swift,  UVt.315; 
Walker  o.  Norton,  29  Vt.  226;  Brown 
e.  Gillies,  26  Dom.  L.  R.  43S,  aff'd  in 
GUUes  p.  Brown,  63  Can.  S,  C.  557. 

^  Voris  V.  Star  City  Building  Assoc., 
20  Ind.  App.  630,  SO  N.  E.  779.  See 
also  Drake  c.  Flewellen,  33  AU.  106; 
Kilbride  v.  Moss,  113  Csi.  432,  45 
Pac.  812.  But  see  Hooker  u.  Russell, 
67  Wis.  257,  30  N.  W.  358,  an  action 
on  an  oral  promise  made  by  the  de- 
fendant, an  officer  of  a  village,  to  pay 
for  the  services  rendered  to  the  village 
if  it  failed  to,  do  so  where  the  court  re- 
fused to  decide  as  unnecessary  the 
question  whether  the  village  was 
under  a  liatulity;  but  held  that  the 
debtor  was  not  liable. 
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guarantees  performance  of  an  agreement  made  l^  a  married 
woman  under  common-law  disability,^  is  not  within  the 
statute.  The  same  has  been  held  of  guarantee  that  an  infant 
should  pay  debts  incurred  by  him."  But  now  that  it  is  gen- 
erally recognized  *°  that  an  infant's  contracte  are  not  void  but 
only  voidable,  the  correct  view  seems  to  be  that  a  guaranty 
of  an  infant's  obligation  is  within  the  statute."  So,  the  statute 
is  inapplicable,  "where  the  effect  of  the  new  promise  is  to  ex- 
tinguish the  liability  of  the  original  party  before  the  obligati(Hi 
of  the  new  promise  attaches,  as  in  the  case  of  a  jvomise  to 
pay  the  debt  if  the  promisee  will  discharge  the  primiuy  debtor 
from  a  capias  ad  respondendum.  In  such  event  the  discharge 
from  the  writ  by  operation  of  law,  destroys  the  debt,  so  that 
there  is  nothing  to  which  the  new  assumption  can  stand  as 
collateral.  In  cases  of  this  class  it  has  been  r^>eatedly  decided 
that  tiie  statute  did  not  apply."  "    It  seems  imnaateiial  in 


■  King  V.  Summitt,  73  Ind.  312,  315, 
S8  Am.  Ret).  14fi.  But  see  Magp  ■>. 
Am«a,  4  Bing.  470.  If  the  married 
wonuD  h&d  a  aepaiate  estate  which 
equity  would  charge  for  paymmta  of 
the  debt,  a  promiBe  by  another  to 
guarantee  payment  is  within  the 
statute.  Connent  r.  Goldsmith,  6 
Qa.  14.  See  also  A)  Hoyle,  (ISftSl  I 
Ch.  S4,  90. 

>•  Harris  v.  Huntbaoh,  1  Burr.  373; 
King  V.  Summitt,  73  Ind.  312,  316,  38 
Am.  Rep.  146;  Roche  s.  Chaplin,  I 
Baa.  (S.  C.)  419. 

*•  See  tupra,  {  226. 

■'This  was  so  held  in  Dexter  v. 
Blanchard,  11  Allen,  366.  The  Maa- 
saobusette  csm  has  been  eriticiied  by 
text  writers,  Browne  on  Statute  of 
frauds  (3d  ed.),  f  ISO  (the  learned 
author  retracted  his  criticism  in  the 
4th  Bd.);  1  Brandt  on  SuretyBfaip 
(3d  Ed.),  S  69,  n.  73,  on  the  ground 
that  the  infant's  obligation  ia  voidable 
and  thenfore  gives  no  real  remedy 
to  the  creditor.  But  tiie  Msssaohu- 
sette  case  is  supported  by  other  cases. 
Baldwin  v.  Hiera,  73  Ga.  739;  Scott  c. 
Bryan,  73  N.  C.  682;  Brown  v.  Far- 


mtsn',  etc.,  Nat.  Bank,  88  Tez.  265,  31 
8.  W.  236,  33  L.  R.  A.  369,  and,  on 
principle,  the  practical  wiMthlesBDeea 
of  the  creditor's  remedy  on  the  primary 
obligation,  whether  because  the  prin- 
cipal debtor  has  no  funds,  or  is  outside 
the  jurisdiction,  or  because  of  any 
other  reason  the  claim  cannot  be 
oollect«d,  aeexna  immaterial  so  long  as 
there  is  what  the  law  reoognisee  as  a 
tmmary  obti^tion.  To  this  effect  is 
Browne  on  the  Statute  of  Frauds  (4th 
and  6th  Eds.),  i  166.  The  contrary 
view  would  involve  a  curious  diffioilty 
if  the  infant  should  ratify  his  cUi^- 
tion.  Surdy  then,  on  any  view,  the 
guarantor's  promise  would  be  to 
answer  for  the  debt  of  another,  and  if 
the  ratification  takee  ^ect  by  rdation, 
his  i^omiae  would  have  to  be  treated 
as  within  the  statute  from  the  outset. 
Yet  the  infant  by  his  ratificaticm  could 
hardly  be  allowed  to  affect  the  rights 
of  third  persons. 

*'Cowenhoven  c.  Howdl,  36  N.  J. 
L.  323,  327,  citing:  Goodman  c.  Chaae, 
I  B.  &  Aid.  297;  Fitagerald  v.  Drearia, 
7  C.  B.  (N.  8.)  374;  Kdeey  s.  Hibbs, 
13  Ohio  St.,  340;  Buteher  p.  6l«uart, 
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suoh  a  caae  whether  the  pitHnisor  engaged  absolutely  to  pay 
or  pronuBed  to  pay  if  the  primary  debtor  failed  to  do  so. 
Though,  as  has  berai  said,  no  question  of  the  Statute  of  Frauds 
can  aribe  where  a  {mnuise  is  made  by  one  who  purports  to 
make  himself  a  surety  if  there  is  no  primary  obligation,  yet 
in  such  a  case  for  another  reason  the  creditor  may  find  him- 
self unable  to  enforce  a  contract  against  the  prcnnisor.  In  a 
leading  English  case  "  Willee,  J.,  said:  "The  leading  case  upon 
the  application  of  the  Statute  of  Frauds  has  generally  been 
considered  to  be  Birkmyr  v.  Darnell,**  "and  in  the  note  to 
Mr.  Evans's  edition  of  Salkeld's  Reports  it  is  stated,  tiiat,  *  from 
all  the  authorities  it  appears,  conformably  to  the  doctrine  in 
this  case,  that  if  the  person  for  whose  use  the  goods  are  fur- 
nished is  liable  at  all,  any  other  person's  promise  is  void,  ex- 
cept in  writing.'  I  think  that  may  be  well  modified: '  Or  if  hh 
liability  is  made  the  foundation  of  a  contract  between  the  plain- 
tiff and  the  defendant,  and  that  liability  fails,  the  promise  is 
void: '  so  as  to  include  the  case  which  I  put  to  Mr.  Charles  of 
persons  wrongly  supposing  that  a  third  person  was  liable,  and 
entering  into  a  contract  on  that  supposition.  If,  in  such  a 
case,  it  turned  out  that  the  third  person  was  not  liable  at  all, 
the  contract  would  fail,  because  there  would  be  a  failure  of 
that  which  the  parties  intentionally  made  the  foundation  of 
the  contract.  The  lex  contractile  itself  would  make  an  end  of 
the  claim,  and  not  the  appUcation  of  the  Statute  of  Frauds, 
wheth^  the  contract  was  in  writing  or  not,  and  whether  signed 
or  not." 

It  is  not,  however,  to  be  supposed  that  the  failure  of  liability 
on  the  part  of  any  principal  debtor  necessarily  involves  the 
conclusion  that  the  promise  of  one  who  has  promised  to  be  re- 
sponsible collaterally  also  fails.  The  latter  may  have  made  his 
promise  to  pay  to  meet  precisely  the  contingency  that  perhaps 
no  one  else  would  be  liable,  and  if  the  terms  of  the  promise  are 
wide  Plough  to  cover  the  situation  which  has  arisen,  evidence 

11  H.  A  W.  867;  Meriden  Brittaimu  **  I^keraaa  v.  Mountstephen,  L.  R. 

Co.  t>.  ZiiiffHi,  48  N.  Y.  247,  8  Am.  7  Q.  B.  196,  aTd,  «u6  mm.  Mount- 

Rcp.  5tt.    See  ako  Mallory  t>.  Oillett,  ebepbea    «.    Lakeman,    I..    R.    7  H. 

21  N.  Y.  412,  424,  433;  Cooper  v.  L.  17. 

CbunbecB,  4  Dev.  I..  261,  26  Am.  Doo.  "  1    Salk.  27    <s.    a.   Buckmyr   «. 

7ia  DunaU,  2  Ld.  Ray.  1066). 
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of  mutual  mistake  woiild  need  to  be  clear  in  otdo*  to  excuse 
liability." 

§  465.  No  promise  which  differs  in  scope  from  that  of  an- 
oOier  obligor  is  within  the  statute. 
In  order  to  be  within  the  terms  of  the  statute,  the  special 
promise  must  be  to  fulfil  all  or  part  of  the  obligation  of  the 
debtor."  Otherwise  it  will  not  be  within  the  statute,  even 
though  having  for  its  object  to  render  it  more  certain  that  the 
origiDal  debt  will  be  paid.  Thus  a  promise  to  notify  the  cred- 
itor of  a  debt  owing  to  the  principal  debtor,  so  that  the  cred- 
itor might  garnishee  it,  is  not  within  the  statute.*'  Nor  is  a 
promise  to  execute  a  bail  bond,**  or  to  redeliver  to  an  officer  on 
demand  property  of  a  third  person  which  had  be^i  attached," 
or  to  guarantee  dividends  of  a  corporation  if  the  promisee 
will  subscribe  for  stock,*'  or  to  pay  the  value  of  stock  ^ven  by 
a  corporation  as  tiie  purchase  price  of  land,  if  the  corporation 
failed  to  pay  dividends,^*  or  that  a  debtor  of  the  promisee  is 
I^ally  liable,*'  or  a  promise  to  induce  a  third  person  to  s^  a 
guaranty; "  and  where  property  is  actually  transferred  an 
agreement  by  the  transferror,  that  it  shall  be  applied  by  the 
transferee  in  payment  of  a  debt  due  the  latter  from  a  third 
person  may  be  oral.^*  The  most  important  and  difficiilt  appli- 
cation of  the  principle  that  the  performance  for  which,  either 
absolutely  or  conditionally,  the  surety  is  boimd  must  be  identical 
with  that  for  which  the  principal  is  bound  is  where  the  new 

"Such  seem  to  have  been  the  facts  "  Marion  v.  Faxon,  20  Coon.  486. 

in  Lakeman  v.  Mountsteph«D,  L.  R.  "  Moorehouse  v.  Grange,  36  Oh.  St. 

7  H.  L.  17.    So  in  Kimbtdl  v.  Newell,  130,  38  Am.  Rep.  664;  J^heraon  p. 

7  Hill,  116,  a  covenant  by  which  the  Hunt,  2  Men,  417. 

defendant  undertook  to  become  surety  *'  Clement  d.  Rowe,  33  S.  Dak.  49R, 

for  the  faithful  performance  of  B'b  146  N.  W.  700. 

covenant  to  pay  rent,  made  the  de-  *■£.  g.,  a  promise  by  the  sellw  of 

f«idant  liable  though   B'b  ooveiiant  a  promiseory  note  that  the  maker  is 

WHS  void  on  account  of  coverture.  liable.    King  v.  Suminitt,  73  Ind.  312, 

"  A  guaranty  of  part  of  a  debt  is  38  Am.  Rep.  145. 

within    the    statute.      Bennif^oS    v.  "  Bushell  f.  Beavaa,  I  Bing.  n.  e. 

Bobbins,    54    Mont.    66,    166    I^.  103.    This  caae  is  criticiaed  in  Cor- 

687.  ville  p.  Crane,  5  Hill,  483,  485,  but 

"  Towne  u.  Graver,  9  Kck.  306.  aeaoB  sound. 

"Jarmaiu    v.    Alger,    2    C.    &   P.  "  Johnson  c.  Bonk  of  Son  Fnirie,  166 

249.  WiB.  603,  145  N.  W.  178. 
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promisor  eng^es  to  make  a  payment  or  render  a  perfonu- 
ance  (for  which  it  is  Bupposed  that  another  pereon  perhaps  is, 
oi  may  become,  liable)  whether  such  liability  exist  or  not. 

A  j»-onuse  by  6  tiiat  imless  A  shall  pay  SlOO  the  promisor 
B  will  do  so,  is  not  in  terms  identical  in  meanii^  with  a  prom- 
ise by  6  that  unless  A  shall  pay  whatever  he  owes  (or  what- 
ever he  owes  not  ^ceeding  one  hundred  dollars)  the  promisor, 
B,  will  do  so;  even  though  in  both  cases  A's  debt  is  $100; 
ance  in  the  former  esse  B  undertakes  to  pay  whether  A  is  liable 
or  not,  in  the  latter  he  promises  only  to  pay  if  A  is  liable.  The 
latter  promise  is  clearly  a  guaranty  and  within  the  statute;  the 
fonner  may  not  be.  At  least  where  in  fact  A  is  not  liable,  the 
new  promisor  is  imdertaking  an  obligation  of  his  own  which  has 
no  counterpart  in  any  previous  debt.*'  But  unless  the  scope 
of  the  statute  is  to  be  determined  by  the  merest  formality  of 
words,  it  should  be  equally  clear  that  if  the  purpose  of  a  new 


«•  In  Bead  r.  Naah,  I  Wibon,  305, 
the  plaintifi's  Uetator  brou^t  an  ac- 
tion for  assault  against  J,  and  the  de- 
fendant being  present  promised  the 
testator,  if  he  would  not  proceed  to 
trial,  to  pay  him  502  and  coats;  where- 
upon the  teetator  withdrew  his  record. 
The  promise'was  held  not  within  the 
statute  because  it  did  not  appear  that 
there  was  liability  on  the  part  of  J, 
for  if  he  had  proceeded  to  trial  he 
might  have  obtained  a  verdict.  Here  it 
will  be  noticed  Aat  the  scope  of  the 
defendant's  obligation  was  diffoent, 
or  might  be  different  from  'Uiat  of  the 
original  debtor,  and  this  possible  dif- 
ference must  have  been  present  to  the 
minds  of  the  parties. 

In  Mounts^en  v.  lAltCTnan,  L.  K. 
7 H.L.  17,  affirming  L.R.7Q.B.  196, 
the  defendant  had  requested  the  plain- 
tiC  to  do  certain  work  upon  a  sewer  of 
which  a  Board  of  He&lth  had  charge. 
A  question  was  raised  by  the  plain- . 
tiS  whether  the  Board  would  authoriie 
the  work  or  become  responsible  for 
its  payment,  and  the  defendant  then 
Bid'  "go  on  and  do  the  work  and  I 
will  see  you  paid."    The  Board  repu- 


diated any  obUgation  and  in  fact  was 
not  liable.  The  court  held  that  the 
jury  was  warranted  in  finding  the  de- 
fendant had  entered  into  a  personal 
and  primary  contract  to  pay  for  the 
work.  Hen,  too,  it  will  be  notioed 
that  on  the  constnictiiMi  of  the  court 
the  defendant  undertook  to  pay  the 
claimant's  claim  whether  the  Board 
was  liable  or  not.  Bee  aho  Kimball  e. 
NewaU,  7  Hill,  116.  In  Sinkoviti  ■>. 
Applebaum,  S6  N.  Y.  Misc.  527,  107 
N.  Y.  g.  122,  and  in  Cooper  &  PoUk 
Works  D.  Rosing,  86  N.  Y.  Misc.  409, 
147  N.  Y.  S.  241,  it  was  held  that  an 
onl  promise  by  one  who  owned  or  was 
intraested  as  tenant  in  a  building,  to 
pay  a  sub-contractor  for  oompleting 
the  work  which  he  had  engaged  with  a 
drfaulting  general  contractor  to  do, 
was  binding.  Though  the  liability 
of  the  general  contractor  still  oontin- 
ued,  the  promise  of  the  owner  was  held 
original,  being  for  a  beneficial  consid- 
eration and  to  pay  the  price  irrespec- 
tive of  the  contractor's  liability.  Cf. 
Griffin  0.  Cunnin^iam,  183  Mass.  506, 
67  N.  E.  660;  Boorstein  v.  MofEatt, 
36  Nova  Scotia,  81. 
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promise  is  to  assure  a  perfonnajice  which  is  supposed  by  the 
parties  to  be,  and  which  in  fact  is  identical  with  ihe  debt  of 
another  and  is  made  to  ensure  the  discharge  of  that  debt,  the 
new  promise  is  none  the  less  within  the  statute  because  in 
terms  it  is  a  promise  to  pay  a  fixed  amount  which  it  is  supposed 
by  the  parties  that  the  original  debtor  owes,  or  will  owe,  and 
which  he  in  fact  does  owe,  rather  in  terms  to  pay  whatever 
debt  the  principal  debtor  owes."  The  most  troublesome  ques- 
tion is  the  intermediate  one  where  the  promise  is  in  terms,  or 
by  proper  construction,  to  pay  a  certain  sum  whetiier  A  owes 
it  or  not  and,  in  fact,  the  parties  have  distinctly  in  mind  the 
possibility  that  A  may  not  be  liable,  but  A  does  owe  the  sum 
promised." 

§  166.  Whether  a  new  invmise  to  pay,  irrespectiTe  of  fbe 
liability  of  ai^  original  debtor  is  within  the  statute. 

It  may  seem  that  a  new  promise  to  pay,  at  all  events,  s 
certain  amomit  or  a  certain  claim  whether  anotiier  person  is 
liable  for  it  or  not,  is  a  promise  of  such  different  scope  from  the 
original  obligation  as  not  to  fall  within  the  statute.  But  since 
a  promise  to  pay  a  debt  on  a  certain  contingency  is  within  the 
statute,'^  such  a  promise  as  the  one  in  question  seems  also  ob- 
noxious to  it,  if  in  fact  another  person  was  liable  for  the  debt. 
It  is  assumed  that  payment  by  the  new  promisor  will  operate 
as  a  discharge  of  this  liability  of  the  old  obligor,  and  that  in  no 
event  can  the  creditor  have  actual  satisfaction  both  from  the 
new  promisor  and  from  the  old  obUgor.  On  this  assumption 
the  new  promise  amounts  to  this: — If  the  old  obligor  is  Hable 
the  new  promisor  agrees  to  dischai^  that  liability;  while  if 
there  is  no  valid  claim  against  another  the  new  promisor,  never^ 
theless,  undertakes  to  pay.  The  latter  portion  of  this  promise 
is  obviously  not  within  the  statute,  but  the  first  portion  is,  in 
terms,  within  it.  Now  if,  in  fact,  the  original  obligor  is  liable 
that  aJtemative  of  the  new  promise  which  amounts  to  an  agree- 
ment to  pay  the  debt  of  another  is  the  only  portion  which  is  op- 
erative, and  the  new  promise  is,  in  legal  effect,  nothing  more 

*  See  infra,  {{  456,  ad  fin.,  457.  another  when  oert&in  ftmda  have  been 

"  See  iafrv,  a.  61.  received  is  within  the  statute.    Walker 

•Thus  a  promise  to  pay  the  debt  of      p.  Irwin,  9*  la.  448,  .62  N.  W.  785. 
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than  a  promise  to  pay  the  debt  of  another.  On  the  other 
hand,  if  there  was  no  liability  on  the  original  claim,  the  new 
promise  in  legal  effect  is  to  pay  a  new  claim,  not  one  which 
previously  existed,  and  the  statute  is  inapphcable.  It  is  true 
that  it  is,  or  may  be,  unknown  to  the  parties  which  contii^ency 
will  be  applicable;  and  it  may  be  urged  that  it  is  absurd  that 
a  statute  which  requires  a  certain  kind  of  contract  to  be  in 
writing,  should  define  the  kind  by  a  description  which  the 
creditor  cannot  identify.  But  the  creditor  should  have  in 
mind  that  there  is  at  least  a  possibility  that  the  original  promi- 
sor was  liable  and  be  knows  that  the  new  promise  was  made  on 
the  assumption  of  that  possibility.  Under  these  circumstances 
a  creditor  who  makes  merely  an  oral  bai^ain  must  be  aware 
that  he  is  taking  chances.  There  are  unquestionably  many 
cases  within  ihe  statute  where  the  creditor  has  no  more  want- 
ing of  the  necessity  of  a  writing.**  If  there  is  no  previous 
obligation  of  another  a  promise  which  purports  to  be  merely 
a  guaranty  is  not  within  the  statute."  Conversely  a  new  prom- 
ise to  pay  another's  obligation  is  not  saved  from  the  statute 
by  makii^  in  effect  the  addition,  immaterial  under  the  exist- 
ing facts,  that  the  promisor  will  pay  even  though  there  was 
no  previous  liability  of  another.''  If  it  were  held  that  a  prom- 
ise to  pay  irre^iective  of  another's  liability  was  on  that  account 
withdrawn  from  the  statute,  many  transactions  undrastood 
by  the  parties  to  be  guaranties,  and  treated  by  the  courts  as 
such  would  be  withdrawn  from  the  statute.  Behind  any  ques- 
tion of  the  necessity  of  a  writing  is  the  principle  of  contracts 
that  a  promisor  if  held  at  all  must  be  held  according  to  the 
terms  of  his  promise,  and  it  is  certainly  true  in  a  large  number 
of  cases  where  a  guaranty  is  intended  that  the  guarantor  defines 
his  imdertaking  not  by  any  reference  to  the  I^^  liability  of 
the  principal,  but  by  reference  to  matter  in  pais.  He  guaran- 
tees "the  price"  of  goods  furnished  the  principal,  "the  rent" 
of  a  house  leased  to  him,  the  payment  of  a  fixed  sum  of  money; 

**8ee  infra,  {(  470  et  »eq.  that  a  promiae  to  pay  a  claim  "if  you 

■■  See  «upra,  {  454.  don't  get  it  any  other  way"  was  within 

*'  See  furtba'  ir^ra,  { 468.    hi  Vaiz-  the    statute,    another    peraon    being 

banlu  E>.  Barker,  115  Me.  11,  97  Atl.  3,  primarily  liable. 

the  court  ^pareatly  waa  of  opinion 
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and  whether  the  parties  contemplate  tiiat  there  is  a  great 
chance,  a  small  chance  or  no  chance  that  the  principal  debtor 
is  under  no  l^al  liability  seems  immaterial. 

§  467.  Promises  to  sign  guaranties  or  negotiable  accommoda- 
tion paper. 

An  exception,  in  form  at  least,  to  the  rule  that  the  new  prom- 
ise must  be  identical  lq  its  terms  with  the  original  obligation 
exists  in  case  of  a  promise  subsequently  to  sign  a  guaranty  of 
another's  debt.  Such  a  promise  is  within  the  statute,  for  it 
is  regarded  as  i^e  equivalent  of  undertaking  an  immediate 
obligatioifof  guaranty.*''  Therefore  a  promise  to  a  creditor  to 
sign  negotiable  paper  for  the  accommodation  of  his  debtor 
either  as  an  indorser,*'*  maker,*''  or  acceptor,"  must  be  in 
writing.  It  wilt  be  noticed  that  these  promises  are  not  only 
absolute  in  form,  but  that  the  obligation  incurred  by  signii^ 
the  instrument  is  not  conditional  on  the  liability  of  the  prin- 
cipal debtor.  The  indorser  of  a  note  is  not  excused  from  liabil- 
ity because  \he  maker  has  a  defence  or  lacks  capacity,  if  value 
was  given  for  the  indorsement. 

A  promise  to  the  creditor  to  discount  his  debtor's  commercial 
paper  without  recourse  is  similar  in  effect  and  must  also  be 
in  writing.*' 

§  468.  Obligations  on  negotiable  paper  are  not  within  the 

statute. 

It  is  obvious  that  the  obligations  incurred  by  all  parties  to 
a  negotiable  instrument  except  that  of  the  party  primarily 
liable,  are  obligations  to  answer  for  the  debt  of  another.  The 
matter  may  be  looked  at  according  to  the  tenor  of  the  instru- 
ment, or  accordii^  to  the  actual  relations  between  the  parties. 
If  looked  at  in  the  formo'  way,  all  parties  secondarily  liable 

•i-Hayeo  v.  Burkom,  61  Ind.  130.  '"■Deec.  Dowhb,  57Iowa,  589,  11  N. 

See  &lao  ij^ro,  I  524a,  W.  3;  Wilaou  v.  Roberta,  5  Bosw.  100. 

"^  Smith  V.  Eaaton,  54  Md.  138,  39         ■■  Chapline    p.    Atkmaon,    45    Ark. 
Am.  Rep.  355;  Wilk  o.  8hum,  42  N.  J.      67,    55   Am.   Bep.   531;   Williams  o. 
L.  138;  Carville  v.  Crane,  5  HiU,  483;      CaldweU,  4  S.  Car.  100. 
firoiuoa  V.  Stroud,  2  McMull.  372;  "  MoUet  ».  Bateraan,  L.  R.  1  C.  P. 

Taylor  v.  Drake,  4  Strob.  431,  63  Am.  163;  Dougherty  v.  Bash,  167  Pa.  429, 
Dec.  680.  31  AtL  729. 
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according  to  the  tenor  of  the  instrument  are  agreeing  to  answer 
for  the  debt  of  another.  If  looked  at  according  to  the  actual 
relations  of  the  parties  inq^u^y  would  be  necessary  whether 
any  of  the  parties  had  signed  for  accommodation.  It  is,  how- 
ever, the  law  that  "neither  a  bill  of  exchange  on  its  face,  nor 
the  indorsements  are  within  the  statute  of  frauds. "  ^*  And 
the  same  is  true  of  negotiable  obligations  on  promissory 
notes.'*"  The  exception  is  made  by  force  of  mercantile  custom. 
No  difficulty  in  defining  the  extent  of  the  exception  is  likely 
to  arise  except  where  acceptances  are  involved;  for  it  is  well 
settled  that  every  other  obligation  must  be  on  the  instrument 
itself.  But  in  the  United  States  many  jurisdictions  have 
allowed  validity  to  oral  acceptances  imder  certain  circum- 
stances; "'  and  the  Uniform  N^otiable  Instruments  Law 
though  requiring  acceptances  to  be  in  writing,  does  not  require 
them  to  be  on  the  bill."  How  far  a  written  acceptance  not 
on  the  bill  itself  might  fall  within  the  Statute  of  Frauds  is  not 
clear.  It  would  seem  that  ^ce  the  Negotiable  Instruments 
Law  provides  that  it  is  an  acceptance,  it  must  be  dealt  with  as 
if  written  on  the  bill  itself.  So  considered,  it  would  not  be* 
within  the  statute,  whether  it  was  made  for  accommodation 
or  not. 

In  r^ard  to  oral  acceptances  generally,  however,  the  dis- 
tinction seems  to  be  taken  that  if  the  acceptor  has  funds  of  the 
drawer,  the  promise  is  not  within  the  statute;  "  but  otherwise 
if  the  acceptance,  is  for  accommodation,"  unless  the  payee  (or 

**  Panona,  C.  J.,  in  Barkar  p.  Preo-  ■■  Neg.  lost  Iaw,  Soc  132,  infra, 

tin,  6  MiUB.  430.     See  also  Edward  {  1195. 

Einea  Lumber  Co.  ir.  Asdereon,  141  "  Eepalla  v.  Wilson,  86  Ala.  487,  6 

HI.  App.  527;Spauldiiigi'.  Andrews,48  So.  867;  SpurgeoD  v,  Swais,  13  Ind. 

Pa.  411;  In.  re  Goddord's  Estate,  66  App.   188,   41   N.  E.  397;  LareU  v. 

Vt.  415,  29  AU.  634.     Cp.  Schafer  o.  Rrost,  16  Mont.  93,  40  Pac.  146;  DuU 

Faimera',  etc.,  Bank,  59  Pa.  144,  98  v.  Bricker,  76  Pa.  265. 

Am.  Dec.  323.  "  "U  the  written  request  of  Friuk  be 

*«>  Lehman   v.  Levy,    69  Ala.    48;  regarded  as  &  bill  of  exchange  the 

Nichok  Co.  V.  Dedrick,  61  Miwi.  513,  result  would  not  be  different,  ob  the 

63  N.  W.  1110;  iiVech  v.  Yaiiger,  47  verbal  acceptance  by  the  drawee  of  a 

N.  J.  L.  157,  54  Am.  Rep.  123;  Paul  «.  bill  of  exchange,  who  holds  no  funds  of 

Stackhouoe,  38  Pa.  302;  and  see  supra,  the  drawer,  is  no  more  than  a  parol 

{221.  promise    to   answer   for   the   debt   of 

•*Seeu^ra,tn^  another."    The  Chicago  Lumber  Co.  p. 
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a  subsequent  holder  in  due  course)  received  the  acceptance  in  ig- 
norance that  the  acceptor  had  no  funds  of  the  drawer.  Against 
such  a  holder  the  statute  cannot  properly  be  invoked.**  It 
may  be  urged  that  in  dther  case  the  acceptor  has  promised  to 
pay  the  drawer's  debt.  It  is  of  the  essence  of  an  acceptance 
that  the  acceptor's  promise  shall  be  absolute.  If  it  is  a  promise 
to  pay  only  out  of  a  particular  fund,  or  is  limited  by  the  con- 
tinued existence  of  the  fund,  there  is  no  valid  acceptance.** 

Accordingly  unless  the  debt  is  the  acceptor's  own  and  the 
drawer  has  s^ed  for  acconunodation,  it  may  be  said  that  tiie 
acceptance  is  a  promise  to  answer  for  the  debt  of  another. 
But  by  his  acceptance  the  acceptor  acquires  ihe  right  to 
charge  the  drawer  with  the  amount  of  the  bill;  and  is  therefore, 
cancelling  one  debt  by  the  creation  of  another — an  arrange- 
ment which  is  not  within  the  statute.'^  Though  obligations 
on  negotiable  instruments  are  not  within  the  statute,  promises 
to  enter  into  such  obligations  may  be  within  its  scope.'*  It 
should  be  noticed  too  that  the  exception  protecting  negotiable 
^instruments  is  confined  to  the  n^otiable  obligations  permitted 
by  mercantile  custom.  A  special  contract  like  a  guaranty  is 
not  withdrawn  from  the  operation  of  the  statute,  merely  be- 
cause it  is  written  on  the  back  of  a  negotiable  bill  or  note." 
But  a  new  promise  by  an  indorser  who  has  been  dis- 
chai^ed  by  the  holder's  lack  of  diligence  is  excluded  from 
the  operation  of  the  statute,  the  promissory  character  of 
the  imdertaking  being  concealed  by  applying  to  it  the  name  of 
waiver." 

Miller,  219  DL  79,  ^,  76  N.  E.  S2,  "Neg. Inst. Law, Seo.  1^.  Seew\fhi. 

dting:    Browne    on    frauds,    174,    2  S 1190.    See  alao  cases  hokliiig  that  a 

Rob.  n'.  152;  Quid  e.  Haodford,  1  HQl,  promise  by  the  asngnee  ol  property 

82;  Fike  o.  Irwin,  1  Sandf.  14;  Manly  to  pay  a  debt  absolute,  taldng  the 

V.  Qrogan,   105  Mass.  445;  Plununer  riak   of   sufficiency    of    funds    tran»- 

t>.  Lyman,  49  Me.  229;  Wakefield  e.  ferred  is  within  the  statute.    Infra, 

Greenhood,  29  Cal.  597,  600;  Walton  S  459. 

v.  Manderille,  56  Iowa,  597,  41  Am.  *■  See  it\fn,  Si  477-479. 

Rep.  123.    See  also  Hill  v.  Wright,  144  "See  supra,  {  455. 

Ey.  806,   139  S.  W.  946.     See  also  "Seev^ro,  j  573. 

Ames'  Cub.  Suretyship,  106,  I07n.  "  Uhler  v.  Farmera'  Baak,  64  Pa. 

"Jarvis  v.  Wilson,  46  Conn.  90,  33  406,  and  see  oases  rated  supra,  j  1G7. 

Am.  Rep.  IS;  Laflin  Co.  c.  Siu^eimer,  But  see  Peabody  i>.  Harvey,  4  Conn. 

4$  Md.  411,  30  Am.  Rep.  472;  but  see  119. 
cases  cited  in  the  preceding  note. 
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§  469.  No  promise  to  peiform  an  obUgation  imposed  by  law 
on  the  promisor  is  witliitt  tlie  statute. 

The  words  of  the  statute  "special  promise  to  answer  for  the 
debt,  etc.,  of  another"  may  fairly  be  supposed  to  have  been 
used  to  distinguish  the  liability  of  one  who  had  become  a  debtor 
irrespective  of  contract  from  the  liability  of  one  who  had  made 
himself  liable  in  special  assumpsit.  The  statute  therefore  does 
not  invalidate  obligations  imposed  by  law,  without  a  promise 
in  fact,  to  satisfy  the  debt  of  another." 

So  where  property  has  been  put  in  the  hands  of  another 
imder  an  ^reement  to  apply  it  to  the  payment  of  a  debt  or 
debts,  a  promise  to  the  creditor  to  make  such  an  application 
in  his  favor  is  not  within  the  statute.  The  duty  of  the  promisor 
is  that  of  a  trustee  and  does  not  depend  upon  a  special  promise.'* 
1£,  however,  the  promisor  tmdertakes  not  merely  to  apply  the 
property  in  his  hands,  but  taking  the  risk  of  its  sufficiency 
promises  the  creditor  absolutely  to  pay  his  claim,  the  case  is 
none  the  less  within  the  statute  because  the  promisor  expects 
to  reimburse  himself  from  the  property  in  his  hands.  *^    Such 

"Sage  0.  Wilcox,  6  Conn.  81,  86; 
AUen  0.  Fryor,  3  A.  K.  Marsh.  305, 
306;  Pike  v.  Brown,  7  Cuah.  133,  136; 
Fede  V.  PoweU,  IX  N.  G.  653,  567, 
73  80.234. 

"Andrews  o.  Smith,  2  C.  M.  &  R. 
627;  GoddAfd  t>.  Mockbee,  5  Cranch, 
C.  C.  666;  Hitchcock  v.  Lukena,  8 
Port.  333;  Woodruff  n.  Scaife,  83  Ala. 
152,  3  So.  311;  Lucas  e.  Payne,  7  Cal. 
92;  Mclntue  «.  Schiffer,  31  Col.  246, 
72  Pao.  1066;  Hamill  v.  Hall,  4  Colo. 
App.  290,  35  Pac.  027;  Ledbettw  v. 
McGbees,  84  Ga.  227,  10  S.  B.  727; 
Prather  v.  Vineyard,  9  111.  40  (see 
also  Power  v.  Rankin,  114  HI.  52,  29 
N.  E.  185);  HUton  v.  Dinsmore,  21 
Me.  410;  Mitta  v.  McMorran,  64  Mich. 
664,  31  N.  W.  521,  85  Mich.  94,  48 
N.  W.  288;  Deal  v.  Bank,  79  Mo.  App. 
262,  178  S.  W.  268;  Dilts  v.  Parke,  4 
N.  J.  L.  (1  South.)  219;  May  v.  Ka- 
tioDal  Bank,  9  Hun,  108;  Pbelpe  c. 
Rowe,  78  Hun,  414,  27  N.  Y.  8.  89; 
Sobmer  v.  Muirhead,  84  N.  Y.  S.  159; 


Draughan  v.  Bunting  9  Ired.  10; 
MasoQ  V.  Wilson,  84  N.  C.  51,  37  Am. 
Rep.  612;  Poele  v.  PoweU,  166  N.  C. 
663,  567,  73  So.  234;  Stoudt  b.  Hine, 
46  Pa.  30;  Dock  v.  Boyd,  93  Pa.  92; 
Smith  V.  Exchange  Bank,  110  Pa.  508, 
1  Atl.  760;  Fehlinger  v.  Wood,  134 
Pa.  617,  524,  19  AU.  746;  Peck  w. 
OofF,  18  R.  I.  94,  25  Atl.  690;  Fullam 
B.  Adams,  37  Vt.  391;  Pirie  i>.  Granite 
Sav.  Bank  &  Trust  Co.,  91  Vt.  304, 
100  Atl.  676;  Jc^mson  t>.  Bank  of  Sun 
Prairie,  156  Wis.  603,  145  N.  W.  178. 
But  see  antra  Few  v.  Hilsman,  18  Ga. 
App.  207,  80  S.  E.  79. 

"  Hughes  v.  Lawson,  31  Ark.  613; 
Temple  v.  Bush,  76  Coon.  41,  55  Atl. 
557;  Jackson  v.  Rayner,  12  Johns.  291; 
Bdknap  11.  Bender,  75  N.  Y.  446,  31 
Am.  Rep.  476;  Ackley  v.  Pannenter,  98 
N.  Y.  425,  60  Am.  Rep.  693;  First 
Nat.  Bank  v.  Chalmera,  144  N.  Y.  432, 
435,  39  N.  E.  331;  McKenne  v.  Nat. 
Bank,  9  Wash.  442,  37  Pac.  668.  In 
Becker  p.  Knnk,  76  N.  Y.  App.  Div. 


(ibvGoOt^lc 


880  WILUBTON  ON  CONTRACTS  §  ^9 

a  case  must  be  sharply  distinguished  from  one  where  the  new 
promisor  has  received  property  not  simply  as  an  indemnity 
against  possible  liabihty  but  has  purchased  it  and  has  assumed 
as  part  of  the  price  the  obligation  of  paying  certain  debts  of  the 
grantor.**  It  is  essential  for  the  validity  of  an  oral  pronuse 
that  it  shall  not  ^ceed  in  scope  the  obligation  which  the  law 
imposes  upon  the  promisor  irrespective  of  his  promise.  Accord- 
ingly a  promise  to  perform  immediately  a  duty  which  will  rest 
upon  the  promisor  only  in  the  future  is  within  the  statute.*" 

But  a  new  promise  which  does  not  go  beyond  the  trustee's 
l^al  duty,  is  outside  the  statute.  If  property  has  been  turned 
over  to  the  new  promisor  to  hold  upon  trust  and  not  simply 
upon  a  revocable  agency,  the  fact  that  the  trust  contemplates 
that  the  property  shall  be  reduced  to  cash  before  payment  is 
made  to  the  creditor  who  is  the  beneficiary  of  the  trust,  should 
not  invalidate  an  oral  promise  to  make  payment  accordii^  to 
the  terms  of  the  trust  even  though  the  promise  is  made  prior 
to  the  hquidation  of  the  property.  An  oral  promise  to  pay  in 
any  event  is  within  the  statute  tml^s  the  trustee  has  become 
Uable;  but  such  a  promise  to  pay  on  a  particular  contingency  if 
a  trust  existing  at  the  time  of  the  promise  requires  that  the 
trustee  shall  pay  on  that  contii^;ency,  is  unobjectionable.'" 

Indeed,  even  though  the  promisor  has  not  received  property 
of  the  debtor  at  the  time  he  makes  the  promise,  his  undertakii^ 
191,  191,  the  court  said:  "No  case  is  tion  to  pay  the  debt  of  one  of  the 
cited,  nor  have  1  been  able  to  find  any,  preferred  creditors,  could  such  a  prom- 
holding  that  a  mere  Becurity  by  way  of  iae  be  enforced?  Suppose  one  takes  a 
mortga^  or  otherwise  given  to  in-  oonreyaaoe  of  real  estate  from  a 
demnify  one  who  promises  to  pay  the  debtor  upon  the  agreement  with  him 
debt  of  another  in  case  he  docs  pay  it  that  he  will  rent  it,  and  accumulBt«  the 
makes  such  promise  an  original  under-  rent  for  ten  yeara,  and  then  pay  the 
taking  between  the  creditor  and  prom-  net  amount  to  his  creditors,  and  the 
isor,  ao  as  to  take  the  caae  out  of  the  next  day  without  any  new  couddent- 
Statute  of  Frauds."  tioa  he  promisee  at  onoe  to  pay  tbe 

<*  As  to  Buch  cases,  see  ir^ra,  f  478.  <jreditOD,  could  such  a  inomiae  be 
"  In  Belknap  i>.Benda',7fiN.Y.  446,  enforced?"  See  also  to  the  same  ^eet 
452,  the  court  said:  "Suppose  a  volun-  First  Nat.  Bank  v.  Chalmeis,  144 
tary  assignee  of  an  insolvent  debtor  N.  Y.  432,  436,  30  N.  E.  331. 
after  he  has  taken  poasession  of  the  '"  Hitchcock  v.  Lukens,  S  Port.  333; 
[woperty  assigned,  but  before  he  has  Armstrong  v.  First  Nat.  Bank  (Mo. 
converted  it  into  money,  and  before  App.),  195  S.  W.  562;  Pbdpe  v.  Rowe, 
the  duty  to  pay  has  arisen,  promises  75  Hun,  414,  27  N.  Y.  S.  89;  Mason 
without  any  further  or  new  considera-      ir.Wils(m,84N.C.  61,37Am.  Bcp.612. 
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is  not  within  the  statute,  if  confined  to  paying  from  property 
which  the  promisor  may  receive  applicable  to  the  debt  in 
question.''  The  matter  may  be  summarized  by  saying  tliat 
vbea  performance  of  the  [H'omise  cannot  involve  a  payment 
out  of  the  promisOT's  own  funds  or  property,  the  promise  is 
not  within  tlie  statute,  for  the  promisor  is  not  in  any  true  sense 
agredng  to  answer  for  the  debt  of  another.  On  the  other  hand, 
a  promise  to  app^  towards  the  payment  of  a  debt  of  another 
a  particular  fund  belonging  to  the  promisor  is  as  fully  within 
the  statute  as  an  absolute  pronuse  without  refffl«nce  to  a  fund.'^ 

§  460.  To  whom  the  promise  must  be  made. 

Though  the  words  of  the  statute  are  in  tenns  applicable  to 
a  promise  made  to  any  one  to  pay  a  debt  of  a  third  person,  by 
construction  of  the  courts,  which  have  had  in  mind  the  mis- 
chief aimed  at,  the  apphcation  of  the  act  has  been  confined 
to  promises  made  to  the  creditor  himself.  Accordingly  oral 
promises  made  to  the  debtor  to  assume  and  pay  his  debt  may 
be  enforced  by  him,''  as  may  an  oral  promise  to  lend  him 
money  with  which  to  dischai^  his  debts.'* 

"  Andrews  a.  Smith,  2  C.  M.  <fc  R.  Dec.  218;  Ware  v.  Allen,  64  Miss.  546, 

627.    See  ate)  Woodruff  «.  Scaife,  83  1  So.  738;  Grue  v.  Floyd,  103  Min. 

Ala.  152,  3  So.  311;  Aultman  v.  Flet-  201,  61  So.  691;  Howard  v.  CoHhow,  33 

Cher,  110  Ala.  452,  18  So.  21S;  Mo-  Mo.  118;  Dent  c.  Arthur,  166  Mo.  App. 

Keeoaa  v.  Thissel,  33  Me.  368;  Shaober  472,  137  B.  W.  235;  Patrick  «.  Barker, 

o,  Buahong,  105  Pa.  614,  617;  Pirie  r.  78  Neb.  823,  112  N.  W.  358;  Fiake  v. 

Grsnit«,  etc.,  Trust  Co.,  91  Vt.  304,  McQregory,  34  N.  H.  414;  Smart  c 

100  Atl.  676.    See  also  infra,  i  479.  Smart,  97  N.  Y.  659;  Rice  v.  Carter,  11 

n  Fisher  v.DoDoyaQ,  67  Neb.  361,  n  Ired.  298;  Van  Gilder  i>.  BuUen,  169 

N.  W.  778,  44  L.  R.  A.  383.  N.  C.  291,  74  8.  E.  1069;  Staver  Car- 

"  Eastwood  t>.  Kenyan,  11  Ad.  &  E.  riage  Co.  n.  Jones,  32  Okla.  713,  123 

438;  Tuttle  t>.  Armatead,  63  Coim.  175,  Pac.  I4S;  Brown  v.  Brown  (Tez.  Cir. 

22  Aa.  077;  Nea^e  n.  Ktily,  146  lU.  App.),    156  S.  W.   561;  Hawkins  p. 

460,  34  H.  E.  947;  Tremayne  v.  Mo-  Western  Nat.  Bank  (Tex.  Civ.  Aji^.), 

Cadcey  Re^ster  Co.,   181   IS.   App.  145  S.  W.  722;  RandaU  v.  KelM^,  46 

398;  Bateman  v.  Butler,  124  Ind.  223,  Vt.  1S8;  BickneU  v.  Henry,  69  Wash. 

24N.E.98Q;Pattonp.MillB,21Kans.  408,    125    Fac.    156;    Handsaker    v. 

163;  Hubon  v.  Park,  116  Mass.  541;  Federsen,  71  Wash.  218,  128  Pac.  230. 

Pratt  p.   Bates,   40   Mich.  37;  Clay  See  aba  Murphy  v.  Hsnna,  37  N.  Dak. 

Lumbw  Co.  D.  Hart's  Branch  Coal  156,    164   N.   W.   32.     In   Sharp  v. 

Co.,  174  Mich.  613,  140  N.  W.  912;  Levan,  236  Pa.  374,  84  AU.  915,  how- 

Goets  V.  Foos,  14  Minn.  265,  100  Am.  erer,  the  court  held  a  promise  by  one 

*<  Murphy  c.  Hanna,  37  N.  Dak.  106,  164  N.  W.  32. 
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A  situation  arises  in  the  United  States,  where  in  many  juris- 
dictions a  creditor  is  allowed  to  sue  on  a  promise  to  pay  his 
claim  made  to  the  debtor,  which  has  not  arisen  in  Ei^and, 
where  only  the  promisee  is  ever  allowed  to  sue  on  a  contract. 

Where  it  is  held,  whether  reasonably  or  not,  that  a  promise 
to  the  debtor  creates  a  new  and  direct  right  in  favor  of  the 
creditor,  it  would  seem  that  in  legal  effect  the  promise  is  dealt 
with  as  if  made  direct^  to  the  creditor.  Of  the  jurisdictions 
wiueh.  hold  that  such  a  direct  ri^t  arises,  a  few  hold  that  the 
right  of  the  creditor  imder  such  a  promise  is  based  on  an  as- 
sumed novation  offered  by  the  promisor  and  promisee  and 
accepted  by  the  creditor.'^  On  such  an  assumption,  evidently 
the  promise  is  not  within  the  statute,  since  the  original  obliga- 
tion is  extinguished  by  the  later  promise;  and  whenever  this  is 
the  case,  a  new  promise  is  not  within  the  statute.^ 

Where  the  promise  to  the  debtor  is  held  to  give  the  creditor 
a  direct  right  ^;ainst  the  new  promisor  without  destroying  his 
right  against  the  original  debtor,  the  case  is  identical  in  I^jal 
^ect  and  should  be  regarded  as  identical  for  purposes  of  the 
statute  with  a  case  where  the  promise  is  made  directly  to  the 
creditor  in  return  for  consideration  furnished  by  the  debtor, 
and  where  the  hability  of  the  ori^nal  debtor  still  peraists."" 

§  461.  Promises  made  prior  to  the  creation  of  the  principal 
debt. 

Mr.  Justice  Story  said  in  a  leading  case:  '"^  "Whether  by  the 
fane  intent  of  the  statute,  it  was  to  extend  to  cases  where  the 
collateral  promise  (so-called)  was  a  part  of  the  orif^nal  agree- 

Aaxtbolda  of  a  bank  to  another  that  "  See  mpra,  {  393. 

if  the  latter  would  sign  an  agreement  "  See  iiifra,  i  478.    This  reasoning 

to  contribute  to  a  reor^niiation  fund  was  followed,  and  such  a  prcunise  to 

and   pay  an  aneeement   the   former  the  debtor  held  not  within  the  statute 

would  make  the  necessary  payments  in  Aldrich  v.  Carpenter,  160  Mass.  166, 

4M1  his  behalf,  was  within  the  statute  170,  35  N.  E.  4S6  (aiding  R.  I.  law}; 

because  the  promisor  had  no  greater  Laug  v.  H«uy,  64  N.  H.  57;  Wood  v. 

personal    interest   than   other   share-  Moriarity,  IS  R.  I.  51S,  9  Atl.  427,  16 

hoklera  in  the  matter.    No  authorities  R.  I.  201,  14  Atl.  855. 

were  cited  in  support  of  the  coaclusion,  '^  See  ii\fm,  1 478. 

and  thededaion  must  be  n«arded  as  i^D'Wolf  D.Rabaud,  lPet.476,47g, 

wnng.  7  L.  Ed.  672. 
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ment,  and  founded  on  the  same  consideration  moving  at  the 
same  time  between  the  parties,  or  whether  it  was  confined  to 
cases  where  there  was  already  a  subsisting  debt  and  demand, 
and  the  promise  was  merely  founded  upon  a  subsequent  and 
distinct  undertaking,  might,  if  the  point  were  entirely  new, 
deserve  very  grave  deliberation."  But,  as  the  learned  Justice 
remarked,  ihe  question  has  now  been  closed,  for  tiiough  once 
it  was  thought  that  unless  a  guarantor's  promise  to  pay  was 
made  after  the  obligation  of  the  principal  debtor  had  been  in- 
curred, the  statute  was  not  appUcable,"  it  is  now  settled  that 
a  "special  promise"  within  the  Statute  may  be  made  prior  to 
or  simultaneously  with  the  creation  of  the  principal  obUgation, 
and  may  be  offered  as  an  inducement  to  the  creditor  to  enter 
into  a  contract  with  the  principal  debtor." 

§  462.  Different  tests  proposed  to  distinguish  jn'omises  within 
the  statute. 
Different  tests  have  been  su^ested  by  the  courts  to  de- 
termine when  a  promise  is  within  the  statute.  Tlie  lack  of  one 
single  universally  recognized  test  is  itself  a  clear  indication  of 
the  unsatisfactory  nature  of  most  of  those  which  have  been 
proposed;  and  shows  what  is  also  true,  that  no  test  which  can 


"  Bee  Jones  v.  Cooper,  Cowp.  227; 
Periey  v.  Saving,  12  Mam.  297,  290; 
Bogcn  p.  KDeeknd,  13  Wend.  114, 
121;  Mattbem  «.  Miltaxi,  4  Yo^.  576, 
26  Am.  Dec  247;  Mead  v.  Watson,  S7 
Vt.426. 

»PM»on8  o.  Walter,  3  Doug.  14 
n.  (o.);  Peokham  o.  Faria,  3  Doug.  13; 
MataoD  p.  Wharam,  2  T,  R. 
Andenon  v.  Hsyman,  1  H.  Bl.  120i 
Keate  ■>.  Temple,  1  Bos.  ft  P. 
Webb  0.  Hawkins  Co.,  101  Ala.  630, 
14  So.  407;  Hatria  o.  Frank,  81  CaL 
280,  22  Pae.  856;  Southern  Coal  Co.  v. 
Randall,  141  Ga.  48,  80  S.  E.  285; 
Ru^M  t>.  Gatton,  SO  Bl.  412;  Wills 
V.  Ron,  77  Ind.  1;  I^i^don  «.  Richard- 
son, 58  la.  610, 12  N.  W.  622;  Blake  o. 
Pariin,  22  Me.  305;  Moses  ir.  Norton, 
86  Me.  113,  68  Am.  Doc.  738;  ConoUy 


r.  Kettlewdl,  1  Oill,  280;  Noma  v. 
Graham,  33  Md.  S6;  CahiU  n.  Bigdow, 
18  Pick.  369;  Bu^bee  o.  Kendrioken, 
130  Mass.  437;  Welch  v.  Marvin,  36 
Mich.  59;  Ha^om  v.  Stranach  Co., 
81  Mich.  £6,  45  N.  W.  660;  Cole  v. 
Hutehinson,  34  Minn.  410,  26  N.  W. 
319;  Maurin  v.  Fogelberg,  37  Minn. 
23,  32  N.  W.  858,  5  Am.  St.  Rep.  814; 
Gill  V.  Reed,  56  Mo.  App.  246;  Walker 
V.  Richards,  39  N.  E.  259;  Cowdin  t>. 
Gotteetreu,  56  N.  Y.  660;  Whitehurst 
t>.  Fidgett,  157  N.  C.  424,  73  S.  E.  240; 
Leland  n.  Creyon,  1  MoC.  100,  10 
Am.  Dec.  654;  Taylor  p.  Drake,  4 
Strob.  431,  53  Am.  Dee.  080;  Matthews 
p.  Milton,  4  Ycrg.  676,  26  Am.  Deo. 
247;  Mead  t>.  Watson,  S7  Vt  426; 
Cutler  V.  Hinton,  6  Rand.  609;  Wan 
V.  Stephenson,  10  Leigh,  16S. 
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be  proposed  wiU  harmonize  all  the  decisions.    The  most  oom- 

monly  suggested  tests  are: — 

(1)  A  promise  which  is  in  form  a  guu-anty  performable  only 
on  default  by  a  principal  debtor  is  within  the  statute.  A  prom- 
ise not  in  this  fonn  is  not  within  the  statute. 

(2)  A  promise  which  is  in  terms  to  pay  a  debt  of  another 
for  which  that  other  continues  liable,  is  within  the  statute; 
otherwise  it  is  not. 

(3)  The  governing  distinction  is  the  purpose  of  the  promisor 
whether  to  gain  an  advantage  for  himself  or  to  secure  it  for 
another. 

(4)  A  promise  which  amounts  in  substance  to  a  im>miae  to 
pay  the  debtor's  own  debt  is  said  to  be  within  the  statute;  but 
otherwise  if  the  promise  is  to  pay  the  debt  of  another. 

(5)  Whether  a  new  and  beneficial  consideration  has  been 
received  by  a  new  promisor  is  made  vital. 

(6)  A  test  quoted  in  recent  English  cases  with  approval  *• 
is  laid  down  in  a  note  to  Williams'  Saunders  Reports,"*  making 
the  appUcability  of  the  statute  depend  "not  on  the  conaidera>- 
tion  for  the  pnmiise  but  on  the  fact  of  the  original  party  re- 
maining hable,  coupled  with  the  absence  of  any  liability  on  the 
part  of  the  defendant  or  his  property,  except  such  as  arises 
from  his  express  promise." 

(7)  The  test  which  it  is  submitted  is  the  accurate  one,  is 
whether  a  promisor  is,  to  the  actual  or  presumed  knowledge 
of  the  creditor,  a  surety;  if  so,  his  promise  is  within  the  statute. 

These  tests  obviously  overlap  one  another,  but  they  are  not 
identical.  Some  of  them  are  expressly  confined  to  the  Gitua- 
tion  which  arises  where  the  defendant's  promise  was  made  after 
a  debt  on  the  part  of  another  had  previously  come  into  exist- 
ence. It  is  only  such  cases  which  give  rise  to  any  considerable 
difficulty  in  determining  whether  on  given  facts  liie  statute  is 
f4)pUcable.  It  is  desirable,  therefore,  before  conadering  in 
detail  the  validity  of  the  tests  su^ested,  to  consider  the  am- 

"Oreenp.Creanrell.lOA.  &E.  4S3;  Willianu' Notes  to  Saundns'  RqiortB, 

Fitfgerald  v.  Drenler,  7  C.  B.  (N.  S.)  p.  233,  but  the  subetanoe  of  it  ib  ocm- 

374;  D&vys  v.  Buawell,  [1&I3]  2  K.  B.  tained  in  the  eadiv  editions  of  WO- 

47.  liamB'  nota  to  Fortli  v.  Stanton,  1 

»  The  paaage  is  tjuoted  from  Vol.  1,  WilliAms'  Saimdws,  210. 
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pier  situation  where  the  promise  in  question  was  made  as  an 
offer  prior  to  the  creation  of  any  debt.  Also,  the  meaning  of 
the  words  "ori^nal  and  collateral"  which  are  constantly  used 
in  the  discussion  of  the  subject  should  be  defined. 

§  463.  Distinction  between  original  and  ccdlateral  promises. 

A  promise  which  is  within  the  statute  is  often  said  to  be  col- 
lateral, if  not  within  the  statute  it  is  called  original.  "The 
terms  collateral  or  original  promise  did  not  occur  in  the 
statute,  and  have  been  introduced  by  courts  of  law  to  e^qilain 
its  objects  and  enqraimd  its  true  interpretation. "  ^' 

In  truth  the  use  of  these  terms  clearly  antedates  the 
Statute  of  Frauds.  They  were  part  of  the  temnoology  of  tiie 
law  governing  the  action  of  debt;  an  original  promise  being 
such  a  promise  as  would  give  rise  to  an  action  of  debt  because 
a  quid  pro  quo  had  been  received  by  the  defendant;  whereas  a 
collateral  promise  thou^  it  might  be  a  binding  contract  upon 
which  assumpsit  would  lie  because  a  detriment  had  been 
incurred  by  the  plaintiff  at  Hhe  d^endant's  request,  could  not 
be  the  basis  of  debt.^'    Though  the  illustrations  of  collateral 


« IVWolf  V.  Rabaud,  1  Pet.  476,  499, 
7  L.  Bd.  673.  In  NelaoD  s.  Boynton,  3 
Met.  396,  400,  37  Am.  Deo.  148, 
Shaw,  C.  J.,  Baid:  "The  twniB  origiiukl 
and  oollateral  proinise,  though  not 
used  in  the  statute,  ore  convenient 
enou^  to  <iiBti"g"iit'  between  the 
caaee  where  the  direct  and  leading 
objeet  of  the  |Mt>miae  ia  to  beoome  the 
surety  or  guarantor  of  another's  debt, 
and  thoa^  where  although  the  effect  of 
the  promise  is  to  pay  Uie  debt  of  an- 
other, yet  the  leading  object  of  the 
undertaker  is  to  aubeerre  or  promote 
some  interest  or  purpoee  of  hia  own." 

"  In  Roier  v.  Roier,  2  Vent.  36,  on 
action  of  indebitatus  assumpsit  wae 
brought  for  goods  sold  and  delivered 
to  J.  S.  at  the  request  of  the  defendant 
and  for  which  the  defendant  promised 
to  pi^.  The  oourt  arrested  judgment, 
saying:  "Admitting  there  were  a  prom- 
ise; yet  it  being  oollateral  it  did  not 


make  a  debt,  but  should  have  been 
brou^t  as  an  action  upon  the  case." 
Id  Sands  v.  Trevilian,  Cro.  Car.  107, 
1B4,  A  desired  B  to  be  attorney  for 
J.  S.  and  undertook  to  pay  him  his 
fees,  and  such  fees  as  he  should  give 
to  oounsel.  Debt  was  brou^t  and  the 
pltuntiS  obtained  judgment  in  the 
lower  court,  but  on  writ  of  error  to  the 
King's  Bench  it  was  held  that  no  ac- 
tion of  debt  would  lie.  PrOtceoor  Ames 
thus  comments  on  theee  oases:  (Cases 
on  Suretyship,  page  9,  n.)  "But  in 
Haines  v.  Hnoh,  Alleyn  6,  RoUe,  C,  J., 
who  had  been  of  counsel  for  the  plain- 
tiff in  Sands  v.  Trevilian,  is  reported  as 
saying  of  that  ease  that  'the  judgment 
was  not  reversed  upon  the  roll,  and 
his  opinion  was  that  the  judgment  was 
good.'  In  Ambrose  u.  Rowe,  2  Show. 
421,  Skin.  217,  s.  c,  Lord  Je^es,  C.  J., 
said, '  that  he  thought  Rolle's  argument 
in  that  case  of  Sands  c.  Trevilian  not 


(ibvGoOt^lc 


886  wiLLiaroN  on  contracts  §464 

promises  as  distinguished  from  debts  are  always  promises  to 
be  answerable  only  on  default  of  a  principal  debtor,  there  seems 
no  reason  to  doubt  that  an  absolute  promise  of  a  surety  to  pay 
the  debt  of  one  who  received  the  quid  pro  quo  and  who  also  was 
absolutely  liable,  is  a  collateral  promise,  with  reference  both 
to  the  action  of  debt  and  to  the  Statute  of  Frauds.'* 

At  the  present  day  the  use  of  the  terms  original  and  col- 
lateral is  not  very  helpful  because  they  are  not  clearly  defined. 
But  it  is  well  to  remember  that  the  early  adoption  of  these 
words  as  defining  the  cases  which  Parliament  intended  to  fall 
within  or  outside  the  statute  must  have  been  based  on  the 
assumption  that  the  old  distinction  between  debt  and  assumpsit 
was  the  equivalent  of  the  new  distinction  introduced  by  tiie 
statute.  One  who  bears  this  in  mind  will  recognize  that  an 
original  promise  should  not  be  treated  as  necessarily  implying 
priority  in  time;  and  that  a  collateral  promise  does  not  mean 
necessarily  a  promise  conditional  on  the  default  of  another. 

§  461.  A  promise  may  be  original  though  the  promisor  does 
not  receive  Qxt  benefit  of  the  consideration. 
In  eaiiy  times  debt  would  not  lie  imless  the  goods,  services, 
or  money  which  formed  the  basis  of  the  action  had  been  re- 
ceived by  the  defendant;  but  subsequently  "it  became  a  settled 
rule  that  whatever  would  constitute  a  quid  pro  quo,  if  rendered 
to  the  defendant  himself,  would  be  none  the  less  a  quid  pro  quo, 
tiiough  furnished  to  a  third  person,  provided  that  it  was  fur- 
nished at  the  defendant's  request,  and  that  the  third  person 
incurred  no  liability  therefor  to  the  plaintiff."'*  It  followed 
from  this,  and  is  still  true,  that  a  contract  is  not  brought  within 

to  be  tuiBwered.'     RoUe  had  argued  aod  not  an  action  of  debt.'    In  oott- 

that  'there  was  a  difference  where  one  finnatioti  of  this  sound  distinction  see 

ia  retained  generally  for  another  with  Woodhouae  v.  Bradford,  2  Roll.  R.  76, 

Slid)  a  pramiae  to  pay  hia  feea  and  as  Cro.  Jac.  620;  Sanborn  v.  Merrill,  41 

much  as  he  should  etpend  in  the  suit,  Me.  467;  Hodgea  n.  Hall,  29  Vt.  209; 

there  debt  Ues:  but  if  I  retain  one  to  be  Murphey  v.  Gates,  SI  Wis.  370,  61 

attorney  for  another  and  promise  if  N.  W.  S73." 

the  other  doth  not  pay,  that  I  will  pay,  *■  See,  e.  g.,  Richardson  Prees  c.  Al- 

there  if  the  party  for  whom  the  re-  bright,  224  N.  Y.  497,  121  N.  E.  363. 
tuner  is  doth  not  pay,  an  action  of  the  **  Amea,    Leoturo    Legal    Biatmy, 

ease  lies  against  me  upon  my  promise,  93. 
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the  statute  by  the  mere  fact  that  some  one  other  than  the 
promisor  has  received  the  benefit  of  the  consideration.  Thus, 
a  contract  to  pay  for  goods  delivered  to  a  third  person,**  or  to 
pay  the  board  of  a  third  person,"  or  to  pay  for  services  rendered 
to  a  third  person,"'  or  to  repay  money  paid  at  the  promisor's 


**  Jooes  v.  Cooper,  Cowp.  227;  Croft 
«.  Smallwood,  1  E>p.  121;  FaireB  n. 
Lodano,  10  Ala.  CO;  Clark  v.  Jones, 
87  Ala.  474,  6  So.  362;  Cameron  p. 
Haaa  Btob.  Facking  Co.,  3  Ala.  App. 
£20;  Day  v.  Adeock  (Ala.  Ai^.),  66 
So.  911;  Mills^M  e.  Nixon,  102  Ark. 
435,  144  S.  W.  OlS;  Loomis  v.  Smith, 
17  Conn.  115;  S.  J.  Cotdner  Co.  d. 
ManeveU  (Conn.),  103  Ati.  842; 
Baldwin  e.  Hios,  73  Oa.  730;  Orowder 
V.  Keys,  91  Qa.  180,  16  8.  E.  986; 
Cordray  v.  James,  19  Ga.  App.  156, 
91  S.  E.  239;  Williania  v.  Corbet,  28 
ni.  262;  Owen  t>.  Sterens,  78  HI.  462; 
Hartley  v.  Vamer,  SS  111.  661;  Qnuiite 
City,  eta.,  Co.  *.  Board  of  Education, 
203  in.  An>.  134;  Boaid  of  Commis- 
vonera  o.  Cincinnati,  etc,  Co.,  128 
Ind.  240,  27  N.  E.  612,  12  L.  R.  A. 
602;  Collins  d.  StanSdd,  139  Ind.  184, 
as  N.  E.  logi;  Benbow  v.  Soothamith, 
76  la.  151,  40  N.  W.  693;  Calahan  ir. 
Ward,  45  Kans.  646,  26  Fao.  53; 
Elder  «.  Warfidd,  7  Ear.  A  J.  391; 
Walker  tr.  Hill,  119  Man.  249;  Lanon 
■>.  Jmam,  63  Mich.  427,  19  N.  W.  130; 
Bxke  V.  Solomon,  62  Mich.  377,  28 
N.  W.  008;  Amort  p.  ChriBtoSerson,  67 
Minn.  234,  69  N.  W.  304;  Wallace  v. 
Wortham,  26  Miss.  119,  67  Am.  Dee. 
197;  Stoka  p.  Mills,  171  Mo.  App.  638, 
164  S.  W.  455;  Bartaa  e.  Pomeroy  Co., 
38  Neb.  311,  56  N.  W.  890;  Nesbit  v. 
Pioche,  etc.,  Co.,  22  Ner.  260,  38 
Pac.  670;  Walker  p.  Richards,  41  N.  H. 
388;  Haidtine  v.  Wilson,  56  N.  J.  L. 
260,  26  Atl.  79;  Herendeen  Mfg.  Co.  t>. 
Moore,  66  N.  J.  L.  74,  48  AU.  625; 
Oalla^ter  t>.  McBride,  66  N.  J.  L.  360, 
49  Atl.  682;  Fitigvald  p.  Kdly,  83 
N.  J.  L.  626,  86  Atl.  1134;  Chase  v. 
Day,  17  Johns.  114;  Maddook  v.  Root, 


72  Hun,  98,  26  N.  Y.  S.  396;  Fiti- 
gerald  v.  llSany,  9  N.  Y.  Misc.  408, 
30  N.  Y.  8.  195;  Mackey  p.  Smith,  21 
Orcg.  698,  28  Pac.  974;  Jefferson  Co.  v. 
SMe,  66  Pa.  202;  Merriman  v.  Mp- 
MEmua,  102  Pa.  102;  Mease  d.  Wogoer, 
1  McC.  396;  Fox  p.  Loney,  107  S. 
C^.  318,  92  S.  E.  1044;  Hazen'  v. 
Bearden,  4  Sneed,  48;  Carlisle  v.  Frost 
UewcUyn  Lumber  Co.  (Tex.  Civ. 
Ah».),  196  S.  W.  733;  Whitman  v. 
Bryant,  49  Vt.  612;  Daviea  i>.  Carey, 
72  Wash.  537,  130  Pao.  1137;  Security 
Bank  Note  Co.  p.  Shrader,  70  W.  Va. 
476,  74  S.  E.  416,  Ann.  Cas.  1914  A. 
488;  Champion  d.  Doty,  31  Wis.  190; 
Treat  Lmnber  Co.  p.  Warner,  60  Wis. 
183,  18  N.  W.  747.  It  is  immaterial 
that  the  s^er  agreed  with  the  promisor 
to  oonceal  from  the  peraon  to  whom 
the  goods  were  furnished  that  they 
were  not  furnished  on  his  credit  and  to 
get  payment  from  him  if  possible. 
Spriek  Bros.  Ins.  Co.  p.  Whipple,  33 
Dak.  287,  146  N.  W.  569. 
'  "Brown  v.  Harrell,  40  Ark.  429; 
Mc'n^  p.  Haman,  42  Ark.  286; 
Chicago,  etc..  Coal  Co.  p.  Lidddl,  60 
ni.  639;  Geelan  p.  Reid,  22  III.  App. 
166;  Kemodle  p.  Caldwell,  46  Ind.  153; 
Leasenich  v.  Pettit,  91  Iowa,  609,  60 
N.  W.  192;  Man  p.  Burlington,  etc., 
R.  Co.,  121  la.  117,  06  N.  W.  716; 
Downs  V.  Perkins,  207  Mass.  409,  93 
N.  E.  645;  Grant  p.  Wolf,  34  Minn. 
32,  24  N.  W.  289;  Sinclair  v.  Bradley, 
62  Mo.  180;  Buahee  p.  Allrai,  31  Vt. 
631.  SeealsoFairbanksp.  Barker,  116 
Me.  11,  97  Atl.  3. 

"Darnell  p.  Tratt,  2  C.  &  P.  82; 
Gleaaon  p.  Thaw,  206  Fed.  506,  123 
C.  C.  A.  573;  Zimmerman  d.  Hott,  102 
Ark.  407,  144  S.  W.  222;  MiUiken  p. 
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request  to  a  third  person,"  is  original  and  enforceable  though 
oral. 


§  465.  Whether  a  promise  ptiot  to  the  creation  of  a  debt  is 
primaiy  or  collateral  is  a  question  of  construction. 

It  is  not  helpful  to  try  to  establish  what  special  words  con- 
stitute a  promisor  who  induces  the  creation  of  a  debt  by  his 
promise  a  primary  debtor,  and  what  words  indicate  merely  a 
collateral  obligation  to  pay  the  debt  of  another.  The  same 
words  in  different  connections  and  under  different  circum- 
stances may  warrant  opposite  conclusions  as  to  which  meaning 
the  promise  bears.  As  to  words,  often  the  subject  of  htigation 
an  English  judge  has  said:  "The  words,  'I  will  see  you  paid,' 
as  it  seems  to  me,  may  mean  either  one  thing  or  the  other.  '  I 
will  see  you  paid,  '  that  is,  '  I  will  pay  you,'  or  '  You  shall  be 
paid'.  But  I  do  not  think  these  words  are  necessarily  to  be 
taken  in  the  sense  Mr.  Cole  contended  for,  as  meaning,  'I  will 
see  that  somebody  else  pays  you, '  or  that '  your  principal  debtor 
pays  you;  and  if  he  does  not,  I  will  be  the  surety  for  payment.' 
I  do  not  think  that  phrase,  'I  will  see  you  paid,'  has  any  hard 
and  fast  meaning  of  that  kind;  it  must  depend  on  the  other 
facts  of  the  case."  *•   The  same  principle  is  applicable  to  other 


Warner,  '62  Conn.  61,  25  Atl.  4S0; 
Growder  v.  Keys,  91  G».  180,  16  S.  E. 
986;  Bntndner  o.  Krebba,  54  111.  App. 
652;  Lake  View  Hoapital  Aaeoc.  v. 
Nicbolmn,  202  lU.  App.  206;  Gabbert 
V.  Evans,  184  Mo.  App.  283,  166  S.  W. 
635;  Lohmeyer  d.  Young  (Mo.  App), 
195  S.  W.  507;  Peyson  o.  Conniff,  32 
Neb.  269,  49  N.  W.  340;  HMeltine  u. 
Wilson,  56  N.  J.  L.  250,  26  Atl.  79; 
Barrett  n.  Johnson,  77  Hun,  527,  28 
N.  Y.  8.  892;  Boston  ir.  Fart,  148  Pa. 
220,  23  Atl.  901 ;  Eddy  ir.  Davidson,  42 
Yt  66;  Runnkm  v.  Morrison,  71  W. 
Ya.  264,  76  8.  E.  457;  Murphey  o. 
Gates,  81  Wis.  370,  51  N.  W.  573. 

"  Butcher  ir.  Andrews,  Combwbach, 
473;  HarriB  v.  Huntbach,  1  Burr.  373; 
Davis  p.  "nft,  70  Ga.  52;  Stolteaberg  i.. 
Johnson,  163  III.  App.  422;  Rubey 
TWat  Co.  t>.  Wddner,  174  Mo.  App. 


692,  161  S.  W.  333;  Dux  v.  Bpielb^g, 
140  N.  Y.  S.  410;  Richardson  v.  Parko', 
33  Okia.  339,  125  Pac.  442;  Uvalde 
Nat.  Bank  v.  Brooks  (Tex.  Qv.  App.}, 
162  S.  W.  957;  E>rovera'  Deposit  Nat 
Bank  v.  Tichenor,  166  Wis.  251,  145 
N.  W.  777. 

"Pigott,  B.,  in  MountstephMi  c. 
Lakeman,  L.  R.  7  Q.  B.  196,  205.  To 
the  same  effect,  see  Mulholland  d. 
Jones,  83  N.  J.  L.  604,  S3  Atl.  875.  As 
to  similar  words  the  Florida  oourt  said 
in  West  D.  GraingM,  46  Fla.  357,  35 
So.  91,  94;  "The  language  used  by 
Cassda  imports  prima  fade  a  collatend 
engagement;  that  is,  that  West,  Wigga 
&  Co.  would  see  that  Bardin  paid  his 
debt  to  Qminger  for  services  rendered 
or  to  be  rendered,  or  that  tbc^  would 
pay  it  if  Bardin  did  not.  It  is  true  that 
circumstances  may  exist  which  will 
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language.  Unless  the  determination  of  the  matter  depends 
solely  upon  the  construction  of  a  written  contract,  the  question 
should  be  submitted  to  the  jviy.^  The  question  to  be  deter- 
mined is  first  whether  the  defendant  promised  absolutely; 
if  so,  whether  any  other  absolute  obligation  arose  simulta- 
neously. If  the  defendant  alone  promised,  unquestionably  his 
promise  is  without  the  statute;  and  so  it  is  if  any  other  promise 
which  was  made  was  conditional  on  the  defendant's  prior 
d^ault.  If  more  than  one  promised  absolutely,  the  matt^ 
will  be  governed  by  the  principles  stated  in  the  next  section. 
Evidence  that  the  original  charge  was  to  one  person  or  the 
other,  though  strongly  tending  to  prove  the  creditor's  intention 
that  the  primary  obligation  should  rest  xq)on  that  person,  is 
not  conclusive;  *'■  nor  is  the  fact  that  a  promise  is  called  by  the 

abow  th&t  an  engagement  in  the  Ian-      Man.  409,  (t3  N.  E.  645;  MoGowan 


Kuage  used  by  Caasels  was  intended  to 
be  original.  And  not  ooUateral,  Craft  v. 
Kendrick,  39  Fla.  90,  21  So.  803;  Davis 
D.  P&trick,  141  U.  S.  479,  12  Sup.  Ct. 
JI8,  35  L.  £d.  826;  Grant  s.  Wolf,  34 
Minn.  32,  24  N.  W.  289;  Amort  c 
C3iriBt(^eraon,  57  Minn.  234,  59  N.  W. 
301;  but  the  cjrcumatanoea  undw 
which  the  pnimiae  was  made  in  this 
case  do  not,  in  the  opinion  of  the  court, 
affect  this  result  here.  Wagner  o.  Hal- 
laok,  3  Colo.  176;  Rose  t>.  O'Linn,  10 
SA.  364,  6  N.  W.  430;  MorhBaey  v. 
Kinsey,  16  Neb.  17,  19  N.  W.  454; 
Walker  v.  McDonald,  6  Minn.  455 
(Gil.  368);  Payne  ».  Baldwin,  14  Barb. 
670;  Walker  v.  Richarda,  41  N.  H.  388; 
Brown  v.  Webw,  38  N.  Y.  187;  Robert- 
flOB  V.  Hunter,  29  S.  C.  9,  6  S.  E.  860; 
Pettit  v.  Draden,  55  Ind.  201;  Haverly 
r.  Mercur,  78  I^.  257;  Lewis  n.  Lewis 
Lumber  Mfg.  Co.,  156  Fa.  217,  27 
AtL  20;  Hall  v.  Woodin,  35  Mich.  67." 
See  alao  Day  e.  Adcock,  11  Ala.  App. 
471,  66  So.  911;  Corcoran  v.  Huey,  231 
Fa.  441,  80  Ati.  881. 

••  Day  t>.  Adcock,  11  Ala.  App.  471, 
66  So.  911;  Lusk  v.  Throop,  189  HI. 
127,  SO  N.  E.  529;  Fairbanks  v.  Barker, 
115  Me.  11,  97  Atl.  3;  Btoae  v.  Walker, 
13  Oiay,  S13;  Downs  d.  Perkins,  207 


Commercial  Co.  t>.  Midland  Coal,  etc, 
Co.,  41  Mont.  211,  108  Pac.  656; 
Cheeebniugh  v.  "nrriU,  61  N.  J.  L.  628, 
41  Atl.  215;  Whitehurat  i;.  Padgett, 
157  N.  C.  424,  73  S.  E.  240;  Lorick  v. 
CaklweU,  85  S.  Car.  94,  67  8.  E.  143; 
Security  Bank  Note  Co.  t>.  Sbtadex,  70 
W.  Va.  475,  74  8.  E.  418,  Ann.  Cas. 
1914  A.  488. 

•>  Clark  V.  Jones,  87  Ala.  474,  6  So. 
362;  Lusk  t>.  Throop,  189  lU.  127,  69 
N.  E.  629;  Myer  t>.  Grafflin,  31  Md. 
350, 100  Am.  Dec.  66;  Stone  c.  Walkv, 
13  Gray,  613;  Walker  v.  Hill,  119  Maaa. 
249;  Larson  v.  Jansen,  53  Mich.  427, 
19  N.  W.  130;  Wittenbe^  v.  Usher, 
183  Mo.  App.  347,  166  S.  W.  1106; 
McGowan  Commercial  Co.  o.  Midland 
Coal,  etc.,  Co.,  41  Mont.  211, 108  Pac. 
655;  Walker  tr.  Richards,  41  N.  H. 
388;  GaUa^ier  v.  McBride,  66  N.  J. 
L.  360,  49  AU.  6S2;  Foeter  v.  Perach, 
68  N.  Y.  400;  White  t>.  Tripp,  12S 
N.  C.  623,  34  S.  E.  686;  Kesler  o. 
Cheadle,  12  OUa.  489,  72  Pac.  367; 
Mackey  v.  Smith,  21  Ore«.  598,  28 
Pac.  974;  Repair  n.  Krebs  Lumbw 
Co.,  73  W.  Va.  139,  SO  S.  E.  140.  But 
Bee  Millaapa  t>.  Nixon,  102  Ark.  436, 
144  S.  W.  916;  Rottman  p.  Pix,  25 
Mo.  App.  671. 
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parties  a  guaranty  conclusive  tli&t  the  promise  is  not  original," 
thou^  such  is  the  natural  meaning  which  will  be  given  to  the 
word  if  there  are  no  controlling  facts.'* 

§  466.  Debts  originally  incurred  as  joint  or  joint  and  several 
obligations. 

The  words  of  the  statute  require  the  existence  of  a  debt 
independoit  of  the  obligation  created  by  the ' '  Efpecial  promise. '  * 
Therefore,  a  joint  promise  which  is  in  law  a  single  liabihty  is 
not  within  the  statute,  though  one  of  the  joint  debtors  entered 
into  the  obligation  as  a  matter  of  accommodation  to  the  other.** 
And  an  agreement  to  convert  a  separate  into  a  joint  debt  by 
way  of  novation,  thereby  securing  the  liability  of  a  new  party 
and  discharging  the  several  liabihty  of  the  orif^nal  debtor,  is 
also  not  within  the  statute.'" 

As  a  matter  of  logical  analysis  of  contracts  there  seems  no 
reason  to  doubt  that  a  several  original  oblation  may  be 
entered  into  by  each  of  two  or  more  persons  simultaneously 
for  the  same  performance;  but  to  permit  two  original  debts  to 
arise  simultaneously  from  one  quid  pro  quo,  woiild  violate  a 
rule  established  in  the  action  of  debt.  "It  is  an  indispensable 
condition  of  the  defendant's  liability  in  debt  in  cases  where 
another  person  received  the  actual  benefit,  that  this  other  pei^ 
son  should  not  himself  be  liable  to  the  plaintiff  for  the  benefit 
received.    For  in  that  event  the  third  person  would  be  the 

"Eeberg-BachmtuiL.T.  Co.i>.Heid,  Mich.  292;  Rottman  v.  Fix,  25  Mo. 
62  Fed.  962,  963;  Gaster  t>.  Aahley,  1  App.571;MitclieUp.  Davn  (Mo.  App.), 
Ark.  325,  333;  Puker  v.  Benton,  35  190  8.  W.  3S7;  Het6dd  i>.  Dow,  3 
Coim.  343,  348,  OS  Am.  Dec.  246;  Dutch.  440;  Feele  p.  Pow^  156  N.  C. 
Thayer  e.  Wild,  107  MasB.  449,  452;  653,  557,  73  So.  234;  Whitehutst  >. 
McO^wan  CommeToial  Co.  v.  Midland  Padgett,  157  N.  C.  424,  73  S.  E.  240; 
Coal,  etc.,  Co.,  41  Mont.  211,  108  Pae.  Olson  v.  McQueen,  24  N.  Dak.  212, 
655;  DelBtn&n  v.  Friedlander,  40  Or.  139  N.  W.  422;  Waldock  v.  First  Nat 
33,  66  Pao.  207,  298;  Drovers'  Deposit  Bonk,  43  Okla.  348, 143  P&c.  53;  Wain- 
Nat.  Bank  v.  Tichenor,  156  Wis.  261,  wri^t  v.  Straw,  16  Vt.  215,  40  Am. 
146  N.  W.  777,  779.  Deo.  675;  Eddy  ir.  Davidscin,  42  Vt. 

"SouthemCoal,  etc.,  Co.p.IUtidaIt,  66,60.    See  alao  MoGill  t>.  Dowdle,  33 

141  Ga.  48,  80  S.  E.  285.  Ark.  311;  Strickland  v.  Hamlin,  87 

»  Perry  d.  Jarman,  125  Ark.  240, 188  Me.  81,  32  Atl.  732.     But  see  eontnt 

8.  W.  644;  Boyce  v.  Murphy,  91  Ind.  1;  MatUiews  o.  MUton,  4  Ytrg.  676,  26 

Oldenburg  v.  Dorsey,   102  Md.  172,  Am.  Dec.  247. 

179, 62  Atl.  676;  Gibbe  v.  BUnchard,  16  *•  Bx  parte  Lane,  1  De  Gex,  300. 
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debtOT,  and  one  ^id  pro  quo  cannot  give  rise  to  two  distinct 
debts, "  **  and  tim  rule  still  persists.  Though  two  obligations 
may  arise  fttun  the  touisfer  of  a  single  quid  pro  quo;  but,  one 
of  them  can  be  an  original  debt;  the  other  must  be  a  special 
promise  to  answer  for  the  debt.*'  There  is  no  such  Umitation, 
however,  on  the  power  of  parties  to  make  special  contracts. 
Where  there  is  sufficient  consideration  the  parties  may  make 
any  promises  which  they  choose.  Therefore,  it  is  evident  that 
both  of  two  obligations  incurred  on  the  transfer  of  a  quid  pro 
quo,  may  by  special  contract  be  absolute  and  unconditional 
promisee  to  pay  the  price.    One  of  the  obligations  must  be 


"AmeB'a  Lectures  on  L(^  Hist. 
M.  "These  csimot  be  a  double  debt 
upon  a  single  loan."  Per  euriam,  in 
Marriott  V.  IJater,  2  WUs.  HI,  142. 

"  This  seems  generally  assumed  in 
the  oases,  and  in  Hetfiefd  e.  Dow,  3 
Dutch.  440,  451.  Wbelpley,  J.,  said: 
"How  can  too  pwaotu  be  liable,  as 
original  principal  debtors,  upon  a  parol 
contract,  not  in  writing,  for  the  en- 
tirety of  the  same  debt?  To  state  the 
{mtposition  seans  its  best  refutation. 
If  the  liability  of  the  one  lb  complete  by 
itself,  and  not  dependent  upon  or 
otdlateral  to  the  other,  then  payment 
by  one  would  not  be  paymokt  for  both, 
and  the  fortunate  possessor  of  such  an 
undertaking  might  «Jorce  double  sat- 
isfaction for  the  esnie  debt.  If  the 
ludertaldngs  be  not  independent,  one 
must  be  collateral  to  the  other,  and 
that  which  is  thus  oollateral  must  be 
subject  to  the  operation  of  the  statute." 
So  in  Welch  s.  Marvin,  36  Mich.  S9, 
the  court  said:  "Under  no  theory  of 
this  eaae,  could  Cook  and  Welch  both 
be  leeponsible  to  plaintiff  severally,  at 
his  option.  If  Cook  was  liable  for  the 
meftts  furnished  after  the  arrangement 
with  Welch  was  made,  then  clearly 
Welch's  liability  (xiuld  not  be  an  orig- 
inal one.  It  is  equally  clear  that  if 
Welch's  promise  was  an  original 
promise,  and  the  debt  hia  debt,  then 
Co(A  could  ikot  be  held  liable  thereon." 


And  so  Kent  statue:  "If  the  whole 
credit  be  not  given  to  the  person  who 
comee  in  to  answer  for  another,  hia 
undertaking  is  oollftteral  and  must  be 
in  writing,"  3  Kent,  Comm.  323,  and 
this  passage  is  often  quoted  with  ap- 
proval in  terms  or  in  substance.  See 
Pake  V.  Wilson,  127  Ala.  240,  28  So. 
666;  Shepherd  v.  Butcher  Tool,  etc., 
Co.,  (Ala.  1»I6),  73  So.  498;  Cordray 
V.  James,  19  Qa.  App.  1S6,  91  8.  B. 
230;  Swift  c.  Piene,  13  Allen,  136, 138, 
and  O'Conndl  v.  Mt.  Holyoke  College, 
174  Mass,  311,  65  N.  E.  460;  Cole  ». 
Hutchinson,  34  Minn.  410,  26  N.  W. 
319;  FrisseU  v.  Williams,  87  Mo.  App. 
618;  Mueller  v.  Woodson  (Mo.  App.), 
198  B.  W.  1134;  McGowan  Commer- 
cial Co.  V.  Midlsjid  Coal,  etc.,  Co.,  41 
Mont.  211,  108  Pao.  655;  Waldock  v. 
First  Nat.  Bank,  43  OkU.  348,  143 
Pac.  63;  Matteson  v.  Moone,  25  R.  I. 
120,  54  Atl.  105S;  Mankin  v.  Jones,  63 
W.  Va.  373,  60  S.  E.  248;  Security 
Bank  Note  Co.  p.  Shrader,  70  W.  Va. 
475,  74  S.  E.  416,  Ann.  Cu.  1914  A. 
488;  RietsloS  o.  Glover,  01  Wis.  65,  64 
N.  W.  298.  It  wiU  be  seen,  however, 
that  if  taken  literaUy,  this  statement 
would  be  inconsistent  with  the  cases 
cited  supra,  a.  94,  which  arc  unques- 
tionably sound,  holding  a  joint  liability 
not  within  the  statute.  To  this  eiitent 
modification    of     t 
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collateral  under  the  law  of  debt  and  of  the  Statute  of  Frauds, 
but  need  not  be  conditional  on  prior  default  of  the  primary 
obligation,  though  doubtlesa,  generally,  it  is;  nor  need  it  be  to 
pay  the  "debt"  of  the  original  obligor  as  distinguished  from 
the  price  of  the  quid  pro  quo.  The  modem  application  of  the 
old  law  of  debt  to  the  Statute  of  Frauds  is  this." — ^the  consider- 
ation for  several  absolute  promises  made  by  two  must  have 
enured  to  the  benefit  of  one  of  them,  of  both  of  them,  or  of 
neither  of  them.  If  it  enured  to  the  benefit  of  one  only,  the 
other  is  a  surety  and  his  promise  is  within  the  statute."  If  the 
consideration  enured  to  the  benefit  of  both  or  neither  of  them, 
the  liabihty  should  be  joint,  as  the  enjoyment  or  lack  of  enjoy- 
ment, of  the  consideration,  is  equally  joint,  and  the  statute 
is  inappUcable. 

In  the  case  of  contracts  by  specialty,  there  is  not  the  same 
difficulty  in  two  persons  becoming  severally  liable  for  the  same 
debt.  No  quid  -pro  quo  had  to  be  received  by  either  of  them; 
the  specialty  itself  gave  rise  to  the  debt.""  For  this  purpose 
n^;otiable  instruments  are  to  be  r^arded  as  mercantile 
Bpecialties,  though  open  to  defences  unless  some  value  was 
received  by  the  maker  or  given  by  a  holder.'  And  joint  and 
several,  or  several  obligations  given  in  return  for  a  quid  pro 
quo  furnished  to  one  of  the  obligors  on  such  instruments  are 
not  within  the  statute  as  to  any  of  them.*  In  some  of  the 
decisions  this  result  is  explained  by  saying  that  a  consideration 
is  presumed,  and  that  therefore  the  note  furnished  a  sufficient 
memorandum.  But  if  the  note  was  given  for  a  particular 
consideration,  and  the  local  law  requires  the  consideration  in 
a  memorandum  to  be  stated,  no  memorandum  can  be  accurate 
and  sufficient  which  does  not  state  that  very  consideration. 

**See  caaee  in  the  preceding  note,  see  2  Amee'  Caa.  Bilk  and  Notes,  520 

But  see  Mitchell  «.  Datib  (Mo.  App.),  «<  m?- 

190  S.  W.  357,  with  which  </.  Mueller  <  DaTtdaon  v.   Rothschild,  49  AI&. 

IP.  WoodBon  (Mo.  App),  198  8.  W.  104;  Nichola  4  Bhepard  Co.  t>.  Ded- 

1134.  rick,  61  Mian.  513.  63  N.  W.  1110; 

"Amw,  Lectures  on  Legal  History,  Freeh  v.  Yawger,  47  N.  J.  L.  157,  54 

88,  90,  95,  122.  Am.  Kep.  123;  Casey  c.  Brabason,  10 

1  Aji  to  the  right  of  the  holder  of  ne-  Abb.  Pr.  308;  Paul  v.  StAokhoase,  38 

gotiaUe  paper  to  sue  in  ddot  <4X>ii  it.  Pa.  302;  Wainwrigbt  v.  Straw,  16  Vt. 
215.  40  Am.  Deo.  675. 
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The  result  of  the  cases  can,  therefore,  properly  be  reached  only 
OQ  the  theory  that  the  promises  in  negotiable  paper  creating, 
as  they  do,  obligations  imder  the  custom  of  merchants,  are 
not  within  the  statute. 

The  same  result  may  be  reached  where  only  one  of  two 
simultaneous  obhgations  is  a  specialty,  the  other  being  merely 
a  parol  promise.  Thus  where  a  bank  discounted  notes  for  a 
corporation,  on  receiving  a  promise  by  certain  stockholders 
that  they  would  pay  the  notes  at  maturity,  according  to  their 
tenor,  a  several  obligation  was  thereby  created  simultaneously 
in  favor  of  the  bank.  Though  the  court  held  the  stockholder's 
promise  was  ori^nal  and  not  conditional  on  default  by  the 
makers  of  the  notes,  there  could  be  no  doubt  that  the  bank 
likewise  acquired  the  absolute  obligation  of  the  makras  of  the 
notes.' 

What  the  effect  may  be  on  the  technical  doctrine  for- 
bidding two  original  several  obligations  to  arise  by  simple 
contract  from  the  same  transaction,  of  the  common  statutory 
provision  making  all  joint  liabilities  joint  and  several  is  an 
inquiry  to  which  the  cases  as  yet  give  Uttle  answer.* 

If  joint  and  several  liability  may  be  oraUy  created,  it  seems 
di£Scult  to  see  why  several  hability  may  not  be. 

§  467.  New  promise  in  fonn  a  guaranty. 

It  is  not  infrequently  assumed  or  stated  that  a  promise  to 
pay  a  debt  or  perform  a  duty  if  another  person  fails  to  do  so, 
is  within  tiie  statute,  but  that  a  prcmiise  may  be  made  orally 

■  Droven'    Deposit    Nat.    B&nk   n.  against  the  partaership  estaU.    It  will 

Ticbenor,  156  Wa.  261, 146  N.  W.  777.  be  obaerved  that  thia  is  in  effect  a  case 

See  also  Guild  n.  Conrad,  [1894]  2  Q.  D.  of  several  liability  to  C  &  D  to  indem- 

SSS.   So  in  Kelsey  v.  Munson,  198  Fed.  nify  them,  created  at  the  time  the  note 

841,  117  C.  C.  A.  483,  an  agreement  was  discounted,  for  A  A  B  promised  aa 

by  two  oopartneTB,  A  and  B,  with  C  ft  a  finn  and  B  was  oontinuously  bound 

D  to  induce  them  to  sign  aa  eureties  a  individually  by  his  signature  on  the 

note  made  by  B  which  was  to  be  dia-  note. 

counted  at  a  btuik,  that  the  note  should  *  In  Bennington  Lumber  Co.  v.  At- 

be  a  partneiahip  debt,  was  held  not  taway  (Okla.),  15S  Pac.  666,  it  waa 

witiiin  the  statute  because  made  to  se-  held  that  a  joint  and  seyeral  obLgatioD 
cure  cAintal  for  the  partnei^p;  and 
the  sureties  having  p^  the  note  were 
Kllowed   to  {HOve  it  in   bankruptcy 
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if  it  is  absolute  in  terms  to  pay  the  debt  of  a  person  primarily 
liable  irrespective  of  any  prior  default  by  the  latter.  It  is  prob- 
ably true  that  a  promise  conditional  on  the  prior  default  of 
a  primary  debtor  is  generally  within  the  statute,  for  if  the 
transaction  were  such  that  the  promisor  could  be  properly 
called  in  any  sense  an  original  debtor,  he  would  naturally  under- 
take absolutely  to  pay  a  debt,  the  burden  of  which  he  has  as- 
sumed as  his  own;  and  there  are  expressions  by  able  judges 
which  seem  to  indicate  that  they  r^arded  this  test  as  final.' 


*  Id  Peckbam  v.  Paria,  3  Doug.  13, 
14,  Lord  MoDsfidd  said:  "In  Jones  d. 
Cooper,  tl  Cowp.  227]  the  eourt  waa  of 
opinioD,  that  whenevo'  a  man  is  called 
upon  only  in  the  second  instance,  he  is 
within  the  statute;  otherwise,  where  he 
is  to  be  called  upon  in  the  fiiat  instance. 

In  Guild  0.  Conrad,  [1894]  2  Q.  B. 
885,  892,  Lindley,  L.  J.,  said : "  If  it  waa 
a  contract  to  pay  if  the  Demerara  firm 
did  not  pay,  then  it  is  void  undo'  the 
Statute  of  FVsuds  as  not  being  in  writ- 
ing. But  if,  on  the  other  hand,  it  wbh 
a  promise  to  put  the  plaintiff  in  funds 
in  any  event,  then  it  is  not  such  a  prom- 
ise as  is  within  the  Statute  of  Frauda," 
and  the  other  members  of  the  court 
make  the  same  distinction. 

In  Davys  i>.  Buswell,  [1913]  2  K.  B. 
47,  Vaughan  Williams,  L.  J.,  seemed  to 
regard  the  test  aa  afTording  but  a 
prima  fade  indication  of  whether  the 
pmmisB  is  within  the  statute,  saying: 
"Aa  I  understand  it,  in  any  case  where 
in  substance  and  in  fact,  an  obli^tion 
has  been  undertaken  by  a  person  to  the 
creditor  ta  pay  a  debt  due  from  another 
person,  for  which  that  other  remains 
responsible,  in  the  event  of  his  making 
drfault,  prima  faeU  that  is  a  guarantee, 
and  the  case  conies  within  the  fourth 
section  of  the  Statute  of  Frauda." 
And  the  test  laid  down  in  Wms.  Saund. 
211  e,  quoted  in  this  case  as  accurate 
(see  supra,  i  462,  infra,  {  474),  is  incon- 
siatent  with  a  rule  which  would  make 
the  absolute  or  conditional  character 
of  the  promise  a  conclusive  test.     In 


Brown  V.  Weber,  38  N.  Y.  187,  189, 
the  court  said: 

"The  language  shows  that  the  teat  to 
be  applied  to  every  case  is,  whether 
the  party  sought  to  be  charged  is  the 
principal  debtor,  primarily  liable,  or 
whether  he  is  only  liable  in  case  of  the 
drfault  of  a  third  person;  in  otha 
words,  whether  he  is  the  debtor,  or 
whether  his  relation  to  the  creditor  is 
that  of  surety  to  him  [or  the  perform- 
ance, by  some  other  person,  of  the  ob- 
Lgation  of  the  latter  to  the  creditor. 
In  the  form»  case  the  promise  is  not 
within  the  statute,  because  the  party 
promising  is  not  undertaking  for  the 
pwformance  by  another,  of  some  duty 
owing  by  the  other,  but  for  the  per- 
formance of  his  own  obli^tion;  but, 
in  the  latter  caae,  it  is  within  the  stat- 
ute, because  the  Lability  is  oontingent 
upon,  whether  another  performs  his 
obligation,  for  whose  performance  the 
party  sought  to  be  chained  has  under- 
taken. There  has  never  been  any  dis- 
pute aa  to  the  above  principles,  but  the 
difficulty  has  been  in  determining  to 
which  class  the  cases  that  have  been 
adjudged  belonged." 

But  the  cases  the  court  supposes  do 
not  cover  the  whole  ground.  One  who 
promisee  absolutely  may  be  a  surety. 

In  Davis  v.  Patrick,  141  U.  S.  479, 
488,  35  L.  Ed.  828,  the  oourt  sud, 
quoting  from  the  opinion  in  Emeison 
t>.  Slater,  22  How.  28,  43,16  L.  Ed.  360: 
"Whenever  the  main  purpose  and  ob- 
ject of  the  promisor  ia  ikot  to  answa  tor 


(ibvGoOt^lc 


§  468      PROMISE  TO  ANSWBK  FOR  THE  DEBT  OF  ANOTHER  895 

It  is  not,  however,  universally  true  that  a  guarantee  conditional 
on  another's  default  is  within  the  statute.'  An  assignment 
accompanied  by  a  guarantee  that  the  obligor  of  the  assigned 
claim  will  pay  it,  is  not  within  the  statute;  ^  nor  is  the  contract 
of  a  deZ  credere  factor  with  his  principal."  These  cases  must  be 
regarded  as  exceptional  and  withdrawn  from  the  opotition  of 
the  statute  for  reasons  of  policy.  But  a  promise  in  the  form 
of  a  guarantee  of  performance  by  another  is  not  within  the 


another,  but  to  aubserre  aome  pecu- 
Diftry  or  buaioeBB  purpom  of  his  own, 
involving  either  a  benefit  to  himadf  or 
d&tnage  to  the  other  contracting  party, 
his  promim  is  not  within  the  statute, 
although  it  may  be  in  form  a  procnise 
to  pay  the  d^t  of  another,  and  al- 
though  the  performance  of  it  may  ioci' 
dent&Ily  have  the  effect  of  extinguish- 
ing that  Lability,"  and  added,  perhaps 
scmiewhat  inoonaiatently  (at  p.  489), 
"Counsel  for  Davis  place  atren  on  the 
form  of  eitprcBsion  attributed  by  Pat- 
riolc  to  Davis,  to  wit:  'I  will  be  per- 
sonally reqwnsible ;  I  will  see  you  paid ; ' 
and  oontands  that  the  import  of  such 
language  is  that  of  a  oollater»l  jMtim- 
iae.  There  is  force  in  this  contention, 
as  it  impUes  that  some  one  else  was 
also  bound,  but  the  real  character  of  a 
jHtuniae  does  not  depend  altogether 
upon  the  form  of  eqtrenion,  but  hugely 
on  the  situation  of  the  parties;  and  the 
question  always  is,  what  the  parties 
mutually  undeoBtood  by  the  language, 
whether  they  understood  it  to  be 
M^teral  or  a  direct  promise."  In 
Warner  ■>.  Willoughby,  60  Conn.  46S, 
471,  22  Atl.  1014,  26  Am.  St.  Rep.  343, 
the  court  said:  "It  seems  to  have  been 
understood  by  the  parties  and  the 
oourt  alike  that  the  defendant  did  not 
agree  that,  if  the  plaintiff  would  for- 
bear proeeedingg  (o  place  a  lien  upon 
the  premises  described,  the  defendant 
would  pay  him  the  seven  hundred  dol- 
lars or  any  part  thereof  for  which  he 
had  contracted  to  do  the  work.  No 
such  promise  is  alleged  or  testified  to. 


On  the  contrary  the  promise  alleged 
and  testified  to  is  substantially  the 
proauab  of  which  the  court  treated  in  its 
charges  and  instmotod  the  jury  to  be  a 
valid  and  binding  one  though  not  in 
writing,  namely,  a  promise  to  see  the 
I^ainttff  paid  for  bia  work,  to  pay  if  Mr. 
Humphrey  did  not.  This  is  clearly  not 
a  direct  undertaking  t«  answo'  in  the 
first  instance.  It  was  not  understood 
by  the  parties  that  Humphrey  was  not 
liable  to  pay  the  plaintiff  under  the 
contract,  or  that  his  liability  was  af- 
fected by  the  undertaking  of  the  de- 
fendant. Humphrey  continued  liable 
and  in  fact  paid  a  large  part  of  the 
contract  price.  The  undertaking  upon 
which  the  plaintiff  relied  was  that  of  a 
pnson  not  before  liable,  for  the  debt 
or  duty  of  another  who  continued  liable 
to  pay  for  the  work  performed  under 
the  contract.  It  was  a  collateral  under- 
taking and  within  the  statute  of 
frauds."  In  I^mpaon  d.  Hobort's  Ex- 
tate,  28  Vt.  697,  700,  it  is  said:  "It 
is  necessary,  too,  that  a  parol  promise 
oi  this  kind,  to  be  binding,  should  be 
absolute,  aikd  not  dependent  on  the 
failure  of  the  debtor  to  pay,  and  such 

<  In  Westmorland  v.  Porter,  75  Ala. 
452;  Raabe  v.  Squier,  148  N.  Y.  81,  42 
N.  E.  516,  oral  promises  oonditional 
on  default  of  a  debtor  were  held  valid 
because  made  for  beneficial  considera- 
tion.    The  cases  seem  open  to  criti- 
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statute  if  the  person  whose  performance  is  guaranteed  is  under 
no  liability  to  the  promisee,'  which  indicates  that  it  is  not 
merely  the  form  of  the  new  promise,  but  the  existence  of  a 
primary  obligor  which  is  important.  It  is,  however,  especially 
as  a  n^ative  test  that  the  form  of  guaranty  is  inadequate. 
Certainly  a  new  promise  to  pay  the  debt  of  another  is  often, 
if  not  generally,  within  the  statute  though  the  new  promise 
be  not  in  terms  conditional  upon  prior  default  by  the  person 
primarily  liable."*  In  moat  of  the  cases  hereafter  disciissed 
of  new  promises  to  pay  existing  debts,  the  promises  were  in 
terms  absolute,  yet  the  court  resorted  to  inquiries  as  to  the 
purpose  and  consideration  of  these  promises  and  whether  they 
extinguished  the  original  debt  in  order  to  decide  whether  the 
statute  was  applicable;  and  specifically  promises  to  make  or 
acc^t  negotiable  paper  are  within  the  statute,  ••  though  nei- 
ther the  promise  to  sign  nor  the  obligation  which  would  be 
incurred  by  signii^  are  conditional  on  prior  default. 

§  468.  New  promise  in  fonn  to  pay  the  debt  of  another. 

Perhaps  it  mi^t  more  plausibty  be  suggested  that  the  appli- 
cabihty  of  the  Statute  depends  upon  whether  the  promise  in 
question  is  in  terms  to  pay  the  debt  of  another,  so  that  the  con- 
tract by  its  very  language  makes  the  measure  of  the  promisor's 
liability  identical  with  that  of  another,  who  as  between  the 
two  is  the  one  who  should  discharge  the  obhgation. 

In  New  York  the  rule  has  been  stated  as  follows:  "Where 
the  primary  debt  subsists  and  was  antecedently  contracted, 
the  promise  to. pay  it  is  original  when  it  Is  founded  on  a  new 
consideration  moving  to  the  promisor  and  beneficial  to  him, 
and  such  that  the  pnmiisor  thereby  comes  under  an  indepen- 
dent duty  of  payment  irrespective  of  the  liabihty  of  the  princi- 
pal debtor."  ^*   Doubtless  it  is  true  that  the  new  promise  must 

i  *  See  supra,  i45t.  Martyn  c.  Arnold,  36  fla.  446,  18 
"  "It  cannot  be  that  evoy  abscdute  So.  791."  West  v.  Grainger,  46  Fla. 
verbal  promise  to  pay  the  debt  of  an-  257,  35  So.  91,  95.  See  also  Richard- 
other  upon  some  new  oonaideratioa  aon  Press  v.  Albright,  324  N'.  Y.  W7, 
moving  to  the  promisor  is  without  the  121  N.  E.  463. 
Statute  of  Frauds.  The  statute  wilJ  "  See  aupra,  }  457. 
not    admit    of    that    intwprctation.  "  White  «.  Rintoul,  108  N.  Y.  222, 
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be  identical  in  scope  with  the  original  obligation/^  but  ihsre 
may  be  this  identity  in  fact  thou^  the  terms  of  ;the  new  prom- 
ise do  not  expressly  adopt  the  debt  as  a  standard;  and  the 
authorities  indicate  that  a  promise  which  is  in  terms  to  pay 
an  amoimt  fixed  by  some  other  standard  than  the  debt  of  an- 
other may  still  be  within  the  statute.  This  is  shown  very 
cleaiiy  by  the  cases  holding  promises  to  sign  negotiable  paper 
for  acccmunodation  within  the  statute.  In  these  cases  if  the 
promisor  should  sign,  he  cleariy  might  be  liable  for  the  face  of 
the  instrument,  thou|^  the  supptmed  ori^nal  debtor  had  a 
defence.^*  Conversely,  it  is  true  that  a  promise,  the  scope  of 
which  is  fixed  by  the  legal  obligation  of  another,  is  not  neces- 
sarily within  the  statute." 


Tbe 
other  I 
Stvk. 


227, 16  N.  B.  318.  This  quoUtion  sug- 
geetB  the  inquiry,  what  is  to  be  said 
if  tbe  consideratioii  was  not  beneficial 
to  the  promiaor,  but  hia  pitmiise  was 
abscdute  in  tcnns  binding  him  to  pw- 
form  Te^rdless  of  the  liability  of  the 
other  obhgor,  or  if  the  consideration 
was  beneficial  and  the  inomise  in  terms 
limited  to  tbe  ddit  of  the  prinoipalT 

"  See  rupra,  i  4S6. 

■*  See  oases  oited  tupra,  i  4S7. 

ne  point  may  be  found  in 
«.  In  Cohnau  v.  Ej^  2 
a  landlord  bad  girai  a  war- 
rant for  ditrtreea  on  the  tenant;  the 
defokdant  took  the  plaintiff  to  the 
proniaee  to  keep  possession  of  the  dis- 
trained  goods  and  promised  to  pay 
him.  Lord  EUenbomugh  held  that 
ainoe  the  landlord  wot,  respanaible  for 
the  neoessaiy  expenses  of  the  distress, 
the  defendant's  promise  was  within 
the  statute.  Yet  htm  it  is  clear  that 
the  def«idaat  promised  to  pay  the 
plaintiff's  chargcB,  not  merely  to  sat- 
irfy  the  landlord's  li^iility  for  those 

"  In  Edwuds  v.  Kelly,  6  M.  ft  8. 
201,  the  d^endants  promised  to  pay 
tbe  fJainUff  "all  such  rent  as  shall 
qq)ear  to  be  legally  due  from  him" 
from  a  third  penm.    The  court  hdd 


that  the  promise  was  not  within  the 
statute  because  made  in  oonaidmation 
of  the  surrender  of  goods  to  the  prom- 
isors.  Abbott,  J.,  declared  himself 
unable  to  distinguish  the  ease  from 
Castling  V.  Aubert,  2  East,  325,  332, 
where  the  promise  in  question  was 
clearly  to  pay  a  fixed  sum. 

In  the  following  cases,  also,  promiMS 
were  held  not  within  the  statute,  which 
were  in  tarns  to  pay  the  deb  t  of  another . 
In  each  case  the  oonaideration  reodved 
by  tbe  promisor  bdng  held  to  make  the 
debt  an  original  obligation  of  tbe  prom- 
isor. lAmaon  o.  Hobart's  Est.,  28 
Vt.  697;  Cross  o.  Richardaon,  30  Vt. 
641;  Green  t>.  Hadfield,  89  Wis.  138,  61 
N.  W.  310.  More  striking  evidence 
perhaps  of  the  unimportance  of  dis- 
tinguishing between  a  promise  which 
is  in  terms  a  promise  to  pay  a  debt  of 
another  as  such,  and  one  which  is  in 
terms  a  [womise  to  pay  a  fixed  amount 
anumed  by  the  parties  to  be  the  debt 
of  another,  and  which  is  in  fact  his 
debt,  is  the  general  failure  of  tbe  courts 
in  many  deciaionB  on  this  subject  to 
discuss  any  possible  difference  between 
these  two  cases,  or  to  oonstrue  the 
promises  which  oome  bdFore  them  as 
having  one  rather  than  tbe  othsr  of 
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S  469.  Discharge  of  the  original  debt  as  a  test 

It  is  often  aaid  that  a  new  promise  is  presumptively  within 
the  Statute  of  Frauds  unless  the  original  debt  is  dischaiged. 
As  all  the  authorities  admit  that  there  are  cases  where  this 
presumption  is  inapplicable,  the  test  is  not  valuable  unless 
some  rule  can  be  (pven  indicating  when  the  presumption  does 
not  apply. 

The  importance  of  the  discharge  of  tJie  original  obligation 
is  this:  If  the  new  promisor  as  well  as  the  original  promisor 
is  liable,  whatever  may  be  the  form  of  the  promisor  in  sub- 
stance, one  of  these  three  situations  must  exist:  (1)  the  new 
promisor  must  become  surety  for  the  old  obligor,  (2)  the  old 
obligor  must  have  become  surety  for  the  new  promisor,  or  (3) 
both  parties  miist  be  beneficially  interested  so  that  each  is 
surety  for  the  other  as  to  a  portion  of  the  obhgation.  Therefore, 
unless  the  original  obligor  falls  back  into  the  position  of  surety, 
the  new  promise  is  either  in  whole  or  in  part  to  pay  the  debt 
of  another,  if  the  original  obligation  still  exists. 

It  is  submitted,  therefore,  that  on  principle  the  test  whether 
the  original  debt  is  discharged  should  be  appUcable  unless  the 
new  promisor  has  assumed  the  debt  as  his  own;  that  is,  unless 
he  has  come  into  the  position  of  primary  obligor  and  the  orig- 
inal debtor  has  fallen  into  the  position  of  a  surety,  the  promr 
ise  should  be  held  within  ibe  Statute.  In  fact,  the  law  both 
of  England  and  of  the  United  States  has  narrowed  the  bound- 
aries of  the  statute  somewhat  more  closely  than  this. 

In  Ei^land,  the  surrender  of  property  by  the  creditor,  and 
in  many  juriBdictions  in  the  United  States  not  only  this  but 
any  new  consideration  beneficial  to  the  new  promisor  and  re- 
ceived by  him,  is  sufficient  to  validate  an  oral  promise,  al- 
though the  original  debt  has  not  been  discharged." 

§  470.  The  purpose  of  the  promisor  as  a  test. 

Perhaps  as  common  a  test  as  any  that  has  been  su^ested 
for  distinguishing  promises  which  fall  within  the  statute  from 
those  which  fall  without  its  boundaries,  is  based  on  the  sup- 
posed purpose  or  object  of  the  promisor.    Chief  Justice  Shaw, 

"See  tn/Vo,  S*?2, 
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in  a  leading  Massachusetts  decision/'  said  that  "when  the 
party  proniising  has  for  his  object  a  benefit  which  he  did  not 
before  ^oy  accruing  inunediately  to  himself,"  the  promise 
is  not  within  the  statute;  but  where  "the  object  of  the  promise 
is  to  obtfun  the  rdease  of  the  perBon  or  property  of  the  debtor, 
or  other  forbearance  or  benefit  to  him,  it  is  within  the  statute  " 
and  this  becomee  changed  in  a  later  Nebraska  case,*'  to  the 
following:  "Where  the  leading  purpose  of  a  person  who 
agrees  to  pay  the  debt  of  another  is  to  gain  some  advantage, 
or  promote  some  interest  or  purpose  of  his  own,  and  not  to 
become  a  mere  guarantor  or  surety  of  another's  debt,  and  the 
promise  is  made  on  a  sufficient  consideration,  it  will  be  valid 
although  not  in  writing."  Similar  statements  may  be  found 
in  other  decisions."  But  the  distinction  thus  suggested  is 
easily  subject  to  misapprehension.  Hie  purpose  or  object  of 
tiie  promisor  is  always  to  acquire  the  consideration  for  which 
the  promise  is  exchanged;  that  is  why  he  gives  his  promise, 
not  because  his  imunise  itself  has  a  purpose,  and  if  he  wants 
the  consideration  enough,  he  will  give  the  kind  of  promise  for 
it  tiiat  the  promisee  desires.  Ther^ore  it  is  perfectly  possible 
fra  a  pnonisor  to  have  as  his  leading  purpose  the  "gaining  of 
some  advantage"  or  "i^omotion  of  some  intact  of  his  own" 


"Nelson  v.  Boynton,  3  Met.  396, 
402,  37  Am.  Deo.  148. 

"Sw»yne  ».  Hill,  69  Neb.  662,  656, 
81  N.  W.  S65,  quoted  from  ntx- 
gmld  D.  tAmixey,  14  Neb.  198,  15 
N.  W.  233. 

w  In  Nugent  t>.  Wolfe,  111  Pa.  St. 
471,  480,  4  AU.  16,  66  Am.  Rep.  291, 
it  is  stated  as  a  general  rule  that "  When 
the  leading  object  of  Uie  promise  or 
agreement  is  to  become  guarantor  or 
surety  to  the  promisee,  for  a  debt  for 
vrtiich  a  third  party  is  and  oo&tinuee 
to  be  primarily  liable,  the  agreonent, 
whether  made  before  or  after,  or  at  the 
time  with  the  promise  of  the  jHineipal, 
is  within  the  statute,  and  not  binding 
unless  evidenced  by  writing.  On  the 
other  band,  when  the  tending  object 
of  the  prmnisor  is  to  subserve  some 
interest  or  purpoM  of  hia  own,  notwith- 


standing the  efFect  is  to  pay  or  dis- 
charge tho  debt  of  another,  hie  prom- 
ise IB  not  within  the  statute."  To  the 
same  effect  are,  Emerson  e.  Slater,  22 
How.  28,  43,  16  L.  Ed.  360;  Mine, 
etc..  Supply  Co.  v.  f^tockgrowerg '  Bank, 
173  Fed.  869,  98  C.  C.  A.  229;  Guar- 
anty Trust  Co.  V.  Kcehler,  195  Fed. 
669,  116  C.  G.  A.  479;  Kelsey  t>.  Mun- 
aon,  198  Fed.  841,  843,  117  C.  C.  A. 
483;  CtifTord  v.  Luhring,  69  III.  401; 
Frobaidt  t>.  Duff,  166  la.  144, 136  N.  W. 
609,  40  L.  R.  A.  (N.  S.)  242;  Olden- 
burg V.  Doraey,  102  Md.  172,  179,  62 
Atl.  676;  Rice  c.  Hordwick,  17  N.  Mex. 
73,  124  Pao.  800;  Crawford  t>.  Edison, 
45  Oh.  St.  239,  13  N.  E.  80;  Fehlioger 
II.  Wood,  134  Pa.  St.  517,  524,  19  Atl. 
746;  Lorick  v.  Caldwell,  85  S.  Car.  94, 
100,  67  8.  E.  143;  BeUows  v.  So^es, 
57  Vt.  164,  171,  62  Am.  Rep.  118. 
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by  becoming  "a  mere  guarantor  or  surety  of  another's  debt." 
The  real  distinction  of  purpose  or  object  which  it  is  sou^t  to 
bring  out  is  doubtless  that  between  intending  that  the  con- 
sideration for  which  the  promise  is  given  shall  benefit  the 
promisor  himself,  or  shall  benefit  a  third  person,  the  co-debtor. 
This  is  apparent  in  the  quotation  from  Shaw,  but  the  idea  has 
become  blurred  in  the  quotation  from  the  Nebraska  decision, 
and  is  generally  indistinctly  stated  by  those  who  make  the 
purpose  of  the  promisor  the  test.  Even  when  the  matter  is 
carefully  stated  and  understood  it  is  to  be  observed  that  the 
promisor's  intention  with  respect  to  the  consideration  can  be 
distinguished  only  by  considering  whether  the  consideration 
was  in  fact  to  be  received  by  and  become  advanta^us  to  the 
promisor,  or  was  to  be  received  by  and  be  beneficial  to  anothra". 
The  nature  of  the  consideration  in  fact  given  for  a  promise  there- 
fore furnishes  more  exactly  and  simply  tha!h  the  promisor's 
supposed  purpose,  the  test  presumably  sought  by  those  who 
inquire  into  that  pxupose.  Thus  understood,  this  test  is  opoi 
to  the  criticism  made  hereafter  ™  of  judicial  dicta  directly 
adopting  as  a  test  the  beneficial  character  of  the  condderation. 
A  reason  for  the  indistinctness  with  which  the  proposed 
test  of  the  purpose  of  the  promisor  is  often  stated,  may  be  found 
in  the  deshe  of  courts  to  state  a  principle  in  such  a  way  as  to 
harmonize  all  decisions.  There  are  doubtless  certain  lines  of 
cases  excluded  from  the  operation  of  the  statute  for  the  reason 
that  the  main  object  of  each  of  the  contracting  parties,  and  tiie 
main  purpose  of  the  contract  have  nothing  to  do  with  the  p&y- 
ment  of  the  debt  of  another,  such  payment  if  it  occurs  being 
merely  incidental;  *'  but  any  attempt  to  make  this  principle 
acGotmt  for  the  generafity  of  decisions  on  the  provision  of  the 
Statute  of  Frauds  here  in  question,  is  doomed  to  failure.** 
*>  ft/ro,  {  472.  the  contract  ia  question  did  not  fall 

"  See  tr^^,  !  484.  within  the  section  because  of  the  object 

*■  In  Harburg  Comb  Co.  v.  Mutin,  of  the  contract.  In  each  of  those  nnm 
11902)  1  K.  B.  778,  786,  787,  Vaughan  there  was  in  truth  a  main  contract 
Williams,  L.  J.,  defined  the  extent  of  — a  larger  contract — and  the  obtiga- 
certain  e»!eptionai  caaee  as  fdlowa:  tion  to  pay  the  debt  of  another  waa 
"Whether  you  look  at  the  'property  merely  an  incident  of  the  laiger  otHt- 
cases'  or  at  the  'del  credere  cases,'  it  tract.  As  I  understand  those  oases,  it  is 
seenu  to  me  that  in  each  of  them  the  not  a  question  of  motive — it  is  a  queo- 
conduaion  arrived  at  really  was  that      tion  of  object.    You  must  find  what 
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§  471.  A  new  promise  whereby  the  jvomisor  makes  the  debt 
of  another  his  own. 

An  attempt  is  often  made  to  dietinguish  new  promises  which 
fall  within  the  statute  from  those  falling  outside  its  limits  by 
Baying  that  where  the  new  promisor  maJtes  the  debt  his  own, 
the  promise  is  not  within  the  statute.  The  difiSculty  with  this 
definition  is  that  it  is  liable  to  be  misunderstood.  If  it  is  taken 
to  mean  that  wherever  the  new  promisor  imdertakes  for  any 
valid  consideration  to  pay  the  debt,  it  becomes  his  and  his 
promise  is  not  within  the  statute,  the  rule  is  not  supported  by 
^Le  cases,  for  it  is  at  least  requisite  that  Ihe  pronusor  must 
receive  a  consideration  beneficial  to  himself  in  order  to  make 
an  oral  promise  by  >iira  binding,  and  it  will  ia  the  next  sections 
be  ai^ed  that  it  is  also  necessary  that  the  consideration  must 
be  received  as  the  equivalent  of  the  promised  debt,  not  as  the 
equivalent  merely  of  the  risk  the  pronusor  may  run  of  losing 
his  money  if  the  primary  debtor  cannot  be  compelled  to  fulfil 
his  obligation.  The  emphasis,  therefore,  in  stating  the  maxim 
must  be  laid  on  the  word  "debt"  becomii^  his  own  as  dis- 
tinguished from  a  liability  being  incurred  under  a  special 


it  waa  that  the  parties  were  in  fact 
dealing  about.  What  was  the  mibjeot- 
matter  of  the  coatractT  If  the  sub- 
ject-matter of  the  contract  was  the 
purchase  of  property — the  relief  of 
property  from  a  liability,  the  getting 
rid  of  iacumbtancGB,  the  securing 
greater  diligenoe  in  the  pofortnance 
of  the  duty  of  a  factor,  or  the  intro- 
duction (rf  buatDceB  into  a  stockbroker's 
offioe — in  all  those  oases  there  was  a 
larger  matter  which  was  the  object  of 
the  contract.  That  being  the  object 
of  the  contract,  the  mere  fact  that  aa 
an  incident  to  it — not  aa  the  immediate 
object,  but  indirectly — the  debt  of 
another  t«  a  third  person  will  be  paid, 
does  not  bring  the  case  within  the  seo- 
tion.  This  definition  or  rule  for  aa- 
owtoining  the  kind  of  casee  outaide  the 
■eotioo  covers  both  'property  caaee,' 
and  'dd  credme  cases.'  ...  It  was 
suggested  that  tike  true  definition  of 
cases  which  do  not  come  within  o.  4 


should  be,  not  those  in  which  the  obli- 
gation to  pay  the  debt  of  another  ia  an 
incident  of  a  larg^  contract,  but  those 
in  which  the  main  object  ia  to  secure  the 
promisor's  own  personal  interest.  But,  I 
think,  if  such  a  definition  were  adopted, 
there  would  be  nothing  left  to  come 
within  B.  4,  because  in  erery  case  thra« 
must  be  a  consideration  for  which  the 
promisor  bargains  to  oome  to  him  from 
the  promisee.  That  is  as  true  of  mere 
forbearance  as  of  anything  dse."  It  ia 
to  be  obeerved,  however,  as  a  commen- 
tary on  the  attempt  made  in  the  above 
extract  to  bring  the  "(Hoperty  eases'' 
within  the  scope  of  the  suggested  rule, 
that  in  those  cases  the  one  and  only 
object  of  the  creditor  who  transfen  the 
property  ia  to  get  his  debt  paid;  and 
the  new  promisor  agrees  to  that  ob- 
ject, but  he  agrees  to  do  it  in  ordw  to 
get  the  consideration  which  he  wants, 
just  as  does  every  surety  or  guoT' 
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proouse.  Even  if  the  statement  is  made  in  this  form,  however, 
it  is  open  to  possible  miscoDstniction;  for  if  it  is  taken  to  mean 
that  the  obligation  must  become  exclusively  that  of  the  new 
promisor  as  distii^uished  from  that  of  the  original  obligor, 
the  cases  are  opposed  to  the  rule.  It  is  not  requisite  that  the 
new  promise  shall  be  taken  in  dischai^  of  the  old  indebted- 
ness.^* If,  however,  the  meaning  of  the  rule  is  understood  to 
be  that  the  new  promisor  must  have  become  either  (1)  the 
sole  debtor  or  (2)  the  principal  debtor  as  between  himself  and 
the  oripnal  debtor,  or  (3)  that  the  creditor  must  be  justified 
in  so  assuming,  the  rule  is  identical  in  substance  with  the  less 
amb^ously  stated  rule,  the  correctness  of  which  is  hereafter 
urged." 


§  172.  Whether  the  receipt  of  a  new  and  beneficial  consid- 
eration by  a  promisor  takes  his  promise  out  of  the 

statute. 
It  has  been  established  by  a  line  of  cases  that  the  surrender 
to  a  new  promisor  of  property  which  was  held  by  the  creditor 
as  security  for  his  claim  prevents  the  promise  from  falling 
within  the  statute.  In  some  of  these  cases  the  property  sur- 
rendered belonged  to  the  new  promisor  subject  to  the  creditor's 
lien  thereon.*'   In  other  cases,  however,  this  was  not  true,  and 


"See  infra,  Hre. 

"  Infra,  i  476. 

■•Fitcgerold  v.  Dreealer,  7  C.  B. 
(N.  S.)  374  (the  plaintiff  suirendered 
goods,  on  which  he  had  a  seller's  Uen, 
in  consideration  of  a.  proauae  by  the 
defendant,  a  sub-purehaser,  to  pay  the 
price  to  the  plaintiff,  which  was  less 
than  that  which  the  sub-purchaser 
owed  to  hia  vendor) ;  Westmoreland  v. 
Port«r,  75  Ala.  4fi2  (liie  plaintiff  sur- 
rendered a  lien  at  the  request  of  the 
defendant  in  oonaideration  of  the  tat- 
ter's promise  to  pay  the  debt.  The 
defendant  was  a  second  lienor);  Luark 
V.  Malone,  34  Ind.  444  (the  ddeodant, 
the  ownw  of  a  building,  promised  to 
pay  a  conatruotion  debt  in  oonsidwa- 
tion  of  the  surroidw  of  a  mechanic's 
lien    <m   the  building);    Crawford   d. 


King,  54  Ind.  6  (surrender  of  a  lien  oa 
property  of  defendant);  Parker  p. 
Dillingham,  129  Ind.  542,  29  li.  K  23 
(promise  in  consideratioD  of  sucreiMler 
of  mechajiic's  lien  on  defendant's  prop- 
erty, but  held  that  the  lien  must  hKve 
been  actually  obtained  at  the  time  of 
the  promise,  and  that  a  promise  in 
consideration  of  extensioii  of  time  to  t2ie 
[nincipal  debtor  and  rdraining  from 
securing  a  lien,  were  insufficient); 
Johnson  v.  Huffaker,  99  Kan.  466,  162 
Pm.  1160,  L.  R.  A.  1917  D.  872  ([vom- 
ise  by  owno"  of  equity  in  land  to  mort- 
gagee in  consideration  of  the  hhh^ 
gagee'b  forbeonnoe  to  enforce  immed- 
iately a  mortgage  imposed  on  tl>e  hmd 
by  a  prior  ownw);  Fi^  v.  Iliomas,  S 
Gray,  46, 60  Am.  Dec.  348  (promise  by 
ownw  of  veasd  in  txmsideration  of  ft 
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the  advantage  to  be  derived  by  the  promisor  frmn  the  sur- 
render was  somethmg  other  than  the  restoration  to  him  of 
property  in  which  he  previously  had  a  right  of  ownership.*" 


ButTMtder  of  an  ftdmiral^  lien);  Burr 
B.  Wilcox,  13  Allen,  269  (i»omiae  to  pay 
a  tax  to  free  land  in  which  the  defoid- 
ant  was  legally  intereeted);  Manning 
p.  Anthony,  20S  Maw.  399,  94  N.  £. 
466,  32  L.  R.  A.  (N.  8.)  1179  (iMomi«e 
by  ownef  of  equity  to  mortgagee  in 
consideTation  of  forbearanoe  to  fore- 
eloae);  Monroe  Lumber  Co.  ir.  Beieau, 
192  Mich.  307,  158  N.  W.  880  {prom- 
ise by  owner  cuF  realty  in  oomnderation 
of  forbearance  to  file  a  lien};  Hodgioeir, 
Heaney,  15  Mimi.  ISS  (the  defendant, 
a  mortgagee  of  land,  promised  to  p^ 
the  plaintiff  in  ccHisideration  of  the 
surrender  (A  a  Uen  thereon  which  waa 
prior  to  defendant's  mort^cage};  I^n- 
dis  0.  Royer,  50  Pa.  95  (the  defendant, 
owner  of  a  building,  promised  to  pay 
a  construction  debt  in  consideration  of 
the  surrendn  of  a  mechanic's  lien). 
Weisel  c.  Spenoe,  59  Wis.  301, 18  N.  W. 
1652  (release  of  superior  lien  to  Hub- 
ordinate  chattel  mortgagee  in  consider- 
ation of  promise  by  the  latter). 

■■  Hie  leading  case  on  this  point  is 
Williams  p.  Lept3',  3  Burr.  1886.  (Here 
the  [daintifr,  a  landlord  whose  tenant 
was  in  arrears,  was  about  to  distrtun 
the  latta's  goods.  Hie  tenant  had 
assigned  all  his  ivoperty  for  the  bene- 
fit of  his  creditors  who  had  employed 
the  defendant  as  a  broker  to  sell  them. 
Tbe  dd^idant  learning  of  the  plaintiff's 
intention  to  distrain,  promised  to  pay 
the  rent  if  the  landlord  would  denst.) 
CaatUng  v.  Aubert,  2  East,  325  (policies 
of  insurance  held  by  the  plaintiff  as 
security  wen  mmadfted  to  the  de- 
fendant on  his  promise  to  pay  accept- 
ances for  which  they  were  held);  Ed- 
wards V.  Kelly,  6  M.  &  S.  204  (the  de- 
foidanta  {Htraiised  that  if  property  on 
iriueh  the  plaintiff  was  about  to  dis- 
train were  delivered  to  be  sold  by  one 
of  them  for  the  tenants,  the  defendants 


would  pay  the  rent  due);  Bampton  p. 
Faulin,  4  Bing.  264  (the  defendant,  an 
auctioneer,  i^omised  to  pay  the  land- 
lend  rent  in  airear  if  allowed  to  con- 
tinue to  mil  goods  at  auction  which 
were  subject  to  diatresH);  Caasela  v. 
Alabama  City  &o.  R.  Co.  (Ala.),  73 
So.  494  (the  def^idant  promised  to  pay 
the  debt  of  anotho'  to  the  plaintiff  in 
oooaiden^on  oi  the  idaintiff's  turning 
over  to  the  defendant  [H^pwty  of  tbe 
dditor  on  which  plaintiff  had  a  lien); 
BorcbseniuB  e.  Canutflon,  100  HI.  S2 
(the  plaintiff  had  a  lien  on  a  poUcy  of 
insurance  on  the  life  of  the  defendant's 
deceased  husband.  The  defendant's 
fvoniise  to  pay  for  the  aurreoder  of  the 
policy  was  upheld  since  it  enabled  her 
to  collect  money  for  her  widow's  al- 
lowance) ;  Prohardt  t>.  Duff,  156  la.  144, 
135  N.  W.  609,  40  L.  R.  A.  (N.  S.)  242, 
Ann.  Cas.  1915  B.  254  (the  i^aintiff 
at  the  defendant's  request  refrained 
fnun  attaching  the  debtor's  property 
on  part  of  whicJi  the  defendant  had  a 
chattel  mortgage).  In  Harburg  Comb 
Co.  V.  Martin,  [19021  I  K.  B.  778,  790, 
Stirling,  L.  J.,  sud:  "I  do  not  forget 
that  in  Williams  o.  Leper,  3  Burr.  1886, 
a  promise  to  pay  rent  was  given  by  an 
auctioneer  who  had  poesenion  of 
property  under  inatructiona  from  the 
real  owner  to  sell  it;  but,  when  the 
reasons  assigned  tiy  the  learned  judges 
for  their  decision  are  examined,  it  ap- 
pears to  me  tiutl  the  auctioneer  was 
treated  by  them  as  the  agent  of  tbe 
owner,  and  as  having  authority  from 
him  to  enter  into  a  contract  to  pay  the 
rent  out  of  the  (voceeds  of  the  sale. 
The  pronuae  must  be  taken  to  have 
been  that  of  the  owner,  and,  therdore, 
the  case  it,  brought  within  the  state- 
ment of  the  law  to  which  I  have  just 

Xn  Cowenhovra  v.  Howell,  36  N.  J.  L. 
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Theee  cases,  stmie  of  which  go  somewhat  b^ond  any  gen- 
eral rule  accepted  in  England,  have  furnished  the  foundatioa 
for  an  extension  in  the  United  States  of  the  boundaries  of  the 
statute.  It  was  even  Iwd  down  by  Chancellor  Kent,*""  in  wonfa 
often  quoted'*''  that  where  "the  promise  to  pay  the  debt  of 
another  arises  out  of  some  new  and  original  consideration  of 
benefit  or  harm  moving  between  the  newly  contracting  parties," 
it  is  not  within  the  statute.  This  statement,  however,  un- 
queBtionably  is  too  wide  to  be  acceptable  to-day  in  so  far  as 
it  includes  mere  "harm"  [to  the  promisee]  as  an  adequate 
basis  for  a  new  original  promise;  and  the  same  may  be  said  of 
the  suggested  rule  that  there  must  be  a  "  new  and  independent ' ' 
consideration  for  a  new  oral  promise  to  withdraw  it  &om  the 
statute.^'  Such  rules  would  altogether  nullify  the  statute  so 
far  as  new  promises  to  pay  an  already  existing  debt  are  con- 


323,  325,  the  court  said:  "In  case  of  a 
[miitiiae  to  become  liable  for  an  exist- 
ing debt  or  obligation,  there  must,  in 
order  to  sustain  such  promiHe,  and 
render  it  unobjectionable  in  view  of  the 
statute,  be  a  subetantial  oonaideration 
moving  to  such  promisor.  In  such 
traosactioDB,  the  simple  fact  that  a 
good  consido^tion  for  the  assumption 
enetB,  ia  not  sufficient;  but  superadded 
to  this,  such  consideratioD  must  be 
apparently  beneficial  to  the  party  un- 
dertaking to  pay  the  debt  and  assume 
the  obligation.  By  force  of  the  statute, 
an  unwritten  promise  to  pay  the  debt 
of  another,  is  jnefficaciouB;  the  new 
assumption,  consequently,  if  it  is  to 
have  any  legal  obligation,  must  not 
tkave  such  an  object  in  view  as  its 
primary  purpose,  but  the  primary 
purpose  must  be  to  promote  the  in- 
terest of  him  who  takes  the  burthen 
upon  himself.  Hence  it  is,  that  in  such 
transactions,  a  mere  detriment  to  the 
promisee,  the  original  (^ligation  re- 
maining unextinguished,  will  not  sup- 
port  a  promise  of  this  character.  Such 
a  consideration  would  be  good  at  com- 
mon law,  independently  of  the  effect 
of  the  statute,  because  before  Uie  pas- 


sage of  the  act,  any  legal  agreement  to 
pay  the  debt  of  another  was  valid,  but 
now  such  an  agreement  must  be  in 
writing.  The  consequence  is,  that 
agreements  which  will  have  the  ^ect 
to  discharge  the  debt  of  another,  must 
be  founded  in  a  motive  of  interest,  sel- 
fish in  the  promisor.  The  distinction 
is  between  a  promise,  the  object  <rf 
which  is  to  promote  the  inta^st  of  an- 
other, and  one  in  which  the  object  is 
to  promote  the  interest  of  the  parly 
making  the  promise.  The  former  is 
within  the  operation  of  the  statute. 
The  latter  is  unaffected  by  it." 

f  Leonard  v.  Vredenbu^h,  8  Johns. 
29,  5  Am.  E>ec.  317. 

•^See  Chamberlin  v.  Ingalls,  3S  la. 
300,  301;  Peele  v.  Powell,  156  N.  C. 
553,  667,  73  So.  234. 

w'  In  Brinkley  Ac.  Mfg.  Co.  b.  Cook, 
110  Ark.  325,  161  S.  W.  1065,  however, 
the  court  applied  this  rule,  enfomng 
a  promise  to  pay  anoth^'a  debt  tbou^ 
the  consideration  (surrender  of  a  me- 
chanic's lien  on  the  debtor's  property) 
^parently  enured  solely  to  the  debt- 
or's benefit.  See  also  the  following 
note,   ad  Jm. 
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cerned,  for  recovery  would  be  allowed  on  any  promise  for  which 
there  was  sufficient  consideration;  and  even  apart  from  the 
statute  there  could  be  no  recovery  on  a  promise  without  con- 
sideration'— that  is  without  "new  and  independent"  considera- 
tion.   Accordingly  the  dictum  ia  now  generally  discredited.^ 

But  the  courts  of  many  jurisdictions,  including  the  Supreme 
Court  of  the  United  States,  hold  that  for  any  consideration 
which  is  beneficial  to  the  promisor  and  desired  by  him  for  some 
business  reason,  an  oral  promise  to  pay  the  debt  of  another 
may  be  enforced."' 

In  England,  however,  the  courts  distinctly  refuse  to  go  to 
this  extent,  and  hold  that  even  where  security  is  surrendered 
by  the  creditor  as  consideration  for  the  new  promise,  and  even 
though  the  promisor  desired  the  consideration  for  a  business 
reason,  and  it  was  beneficial  to  him  in  a  btiEuness  sense,  the 
promise  is  within  the  statute  if  the  tangible  consideraUon 
moved  to  the  original  debtor  and  not  to  the  promisor.*^  Sim- 


"*  See,  e.  g.,  Mine  *  Smelter  Supply 
Co.  V.  Stockgrowera'  Bank,  173  Fed. 
86B,  08  C.  C.  A.  220;  Dillaby  v.  Wilcox, 
60  Conn.  71,  80,  22  Atl.  491,  13  L.  R. 
A.  643,  25  Am.  St.  Rep,  200;  White  v. 
Rintoul,  108  N.  Y.  222,  225,  !5  N.  E. 
318;  Conti  V.  Johnson,  91  Vt.  467,  100 
Atl.  874;  Mankin  v.  Jones,  63  W.  Ya. 
373,  60  S.  E.  248,  15  L.  R.  A.  (N.  S.) 
214,  and  casea  infra,  n.  13.  In  Arkan- 
■aa  and  North  and  South  Carolina, 
however,  it  is  still  accepted  and  ap- 
idied.  Satterfield  c.  Kindley,  144  N.  C. 
45S,  461,  57  8.  E.  145;  Marrow  v. 
White,  151  N.  C.  96,  65  S.  E.  746; 
Ellis  V.  CarroU,  68  S.  Car.  376,  47  S.  E. 
679,  and  aee  the  preceding  note. 

■^EmenoD  v.  Slater,  22  How.  28, 
16  h.  Ed.  360;  Davis  v.  Patrick,  141 
U.  S.  479,  12  S.  Ct.  58,  35  L.  Ed.  826; 
Mine  it  Smelter  Supply  Co.  v.  Stock- 
growere'  Bank,  173  Fed.  859,  98 
C.  C.  A.  229;  Zimmerman  d.  Holt,  102 
Ark.  407,  144  8.  W.  222;  Holcomb  v. 
Maehbum,  10  Ga.  App.  781;  Holt  v. 
Smith,  74  Iowa,  667,  39  N.  W.  81; 
Carraber  v.  Allen,  112  Iowa,  168,  171, 


83  N.  W.  902;  Pratt  o.  Fishwild,  121 
Iowa,  642,  648,  96  N.  W.  1089;  Fit^ 
gerald  ir.  Flanagan,  155  la.  217,  135 
N.  W.  738;  Munroe  v.  Mundy,  164 
la.  707,  146  N.  W.  819  (c/.  Frohardt 
V.  Duff,  156  la.  144,  135  N.  W.  609, 
40  L.  R.  A.  (N.  S.)  242,  Ann.  Caa.  1915 
B.  254);  Simpson  v.  Carr,  25  Ky.  L. 
Rep.  849,  76  S.  W.  346;  Calkins  v. 
Chandler,  36  Mich.  320,  24  Am.  Rep. 
503;  Abbot  v.  Nash,  35  Minn.  461,  29 
N.  W.  65;  Kansas  City  Company  v. 
Sniith,  36  Mo.  App.  60S;  Moore  n. 
McHaney,  191  Mo.  App.  686, 178  8.  W. 
258;  Rogers  v.  Empkie  Hardware  Co., 
24  Neb.  653,  39  N.  W.  844;  Oleaon  i>. 
OlesoD,  90  Neb.  738;  Janvrin  t>.  Pow- 
ers (N.  H.},  104  Atl.  252;  Ludwick  v. 
Watoon,  3  Oreg.  256;  BaUey  v.  Mai^ 
shall,  174  Pa.  602,  34  Atl.  326;  Sharp 
V.  Levan,  236  Pa.  374,  378,  84  AU.  915; 
Kirby  v.  Kirby,  248  Pa.  117,  93  Atl. 
874;  Spencer  ii,  Nalle  (Tex.  Civ.  App.), 
143  S.  W.  991;  I^mpGOQ  v.  Hobart,  28 
Vt.  607;  Cross  c.  Richardaon,  30  Vt. 
641;  Tempdeton  v.  Basoom,  33  Vt.  132. 
'*^  In  Harburg  Comb  Co.  v.  Martin, 
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ilarly  in  tiie  United  States  it  is  held  in  many  juriBdictions  Uiat 
unless  the  new  promisor  receives  a  consideration  that  moves 
directly  to  himself,  as  distinguished  from  being  benefited  by 
a  consideraUon  moving  to  the  original  debtor,  the  promise  is 
within  the  statute.***  Therefore,  a  promise  to  tiie  creditor  to 


[19021 1  K.  B.  778,  &  promiM  to  pay  a 
debt  (rf  a  ctHrporation  made  by  a  aham- 
holder  in  the  ootporation  beoaiue  of 
hia  finnn'^ai  int^^st  thereia  in  consid- 
eration of  the  .  creditor's  refraining 
frcHn  seising  ito  property,  was  held 
within  the  statute. 

In  Davys  n.  Busw^  [1913]  2  K.  B. 
47,  this  ease  was  followed  though  the 
promisor  wss  not  only  a  shanholder 
but  the  holder  of  debentures  which 
^ve  him  a  direct  int«rest,  it  was 
urged,  in  the  propeo-ty  of  the  ocnpora- 
tion,  sioM  the  assets  of  the  corpcration 
wer«  mortgaged  to  seoure  the  deben- 

•"  Murto  V.  McKnight,  28  HI.  App. 
238  (the  court  saying  at  page  246, 
that  to  be  withdrawn  from  the  stat- 
ute a  promiae  must  be  founded  upon  a 
valuable  consideration  received  by  the 
promisor  himself};  Lowe  v.  Turpie,  147 
Ind.  662,  683,  44  N.  E.  26,  47  N.  E. 
ISO  (reported  on  a  later  appeal  in  168 
Ind.  47,  62  N.  £.  628).  (The  court 
said:  "If  the  conveyance  by  Homer 
{the  creditor)  to  appelant  [the  new 
promisor]  had  the  effect  to  abandon 
any  tien  or  interest  in  the  Monon  lots, 
yet  am>ellant  having  no  interest  in, 
or  title  to  said  lots,  subordinate  to 
Homer's  lien  or  intwest  therein,  the 
rule  urged  would  not  apply  to  this 
case.")  Stewart  v.  Jerome,  71  Mich. 
201,  38  N.  W.  895, 16  Am.  St.  Rep.  252 
(a  promise  by  a  mortgagee  to  pay  a 
sui^y  bill  in  consideration  of  forbear- 
ance by  the  creditor  to  attach  propoty 
not  covered  by  the  mortgage,  was  held 
within  the  statute);  Draggo  v.  West 
Bay  City  Sugar  Company,  144  Midi. 
196,  107  N.  W.  911  (a  promise  to  pay 
rent  of  land  leased  to  another  though 


made  to  pnsnote  promisor's  buaincH 
intArest  as  he  had  a  contract  right  to 
a  daxB  of  the  proceeds  <rf  the  land,  was 
hdd  insufficient  where  he  failed  to  re- 
ceive directly  the  consideralioa.  Cf. 
Momne  Lumbar  Co.  v.  Beiesu,  192 
Mich.  307,  168  N.  W.  880);  atiieos' 
Nat.  Bank  e.  Abeel  (Tex.  Ov.  App.), 
160  S.  W.  609  (the  defendant's  prom- 
ise that  the  plaintiff  should  lose  nothing 
if  it  cashed  a  draft  for  a  produce  com- 
pany in  which  the  d^endant  was  fr- 
nancially  interested,  was  held  within 
the  statuto) .  In  Westmoreland  v.  Por- 
ta, 76  Ala.  452,  459,  Somervill^  J., 
said,  "The  (M  rule  was  that  a  verbal 
promise  to  pay  anotlm's  debt  would 
be  suji^rted  by  a  mere  BUrrendo'  ai  a 
lien  OD  the  propraty  of  the  ori^nal 
debtor,  whether  made  for  his  benefit, 
or  that  of  the  new  promisor.  Peth^is 
a  case  of  this  kind  would  come  within 
th?  rule  settled  by  our  own  decisions. 
But  the  great  current  of  modern  au- 
thority clearly  sustaina  the  view,  that 
the  new  promisor  must  hare  em  inttrttt 
of  some  kind  in  the  property  to  which 
the  lien  attached,  so  that  its  surrender 
will  enure  to  his  benefit.  He  thus  be- 
comes the  purduuer  of  the  hot,  or  of 
the  interest  of  the  promisee  in  the 
I»operty  thus  encumbered  at  a  price 
measured  by  the  amount  of  the  orig- 
inal debt,  which  he  agreee  to  pay." 
In  Curtis  ii.  Brown,  6  Cush.  488,  491, 
the  court  said;  "It  is  no  sufficient 
ground,  tfl  prevent  the  operation  of  the 
Statute  of  Frauds,  that  the  plaintiff 
has  relinquished  an  advantage,  or  given 
up  a  Uen,  in  consequence  of  the  defend- 
ant's promise,  if  that  advantage  hss 
not  also  directly  enured  to  the  bau£t 
of  the  defendant,  ao  as  in  effect  to  make 
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pay  his  claim  in  comdderation  of  mere  forbearance  to  sue  his 
original  debtor,  is  within  the  statute.^^  But  forbearance  by  a 

intended  and  operateB  excluMTely  for 
the  odraatage  and  on  behalf  o!  the 
debtor  whom  debt  is  guaranteed,  there 


it  a  puTchaae  by  the  dtfendant  of  the 
pbuDtiff.  Fish  v.  Hutohinaon,  2  Wils. 
M;  JadEBcn  p.  Rayner,  12  Johns.  291; 
Ndson  D.  Bcqmton,  3  Met.  396,  403, 
37  Am.  Deo.  148."  To  the  same  eSeot 
is  George  Lawley  and  Son  Corp.  «. 
Buff,  230  Mass.  21,  11»  N.  E.  186.  In 
C&rieton  v.  Floyd,  192  Man.  204,  78 
N.  E.  126,  the  defendant's  oral  prom- 
ise to  pay  a  debt  of  a  oorpor&tian  in 
which  he  was  a  atookholder,  and  oth^^ 
wiae  pecuniarily  inter«Bted,  was  held 
within  the  statute.  To  similar  effect 
is  Bichardson  Pran  v.  Albri^t,  224 
N.  Y.  497,  121  N.  E.  3^.  In  Paul  u. 
WiOmr,  189  Man.  48,  JJ2,  75  N.  E.  63, 
the  court  said:  "  That  aeotim  does  not 
appfy  where  the  promisor  reoetvea 
something  from  the  promisee  for  his 
own  bmefit.  The  point  is  settled  by  a 
numbw  of  autboriliGe  beginning  with 
Alger  0.  Booville,  I  Gray,  391,  and 
ouling  with  Stratton  p.  Hill,  t34  Mass. 
27."  And  see— Ribock  p.  Canner,  218 
Mass.  6, 105  N.  E.  462.  In  Corkins  v. 
Coaino,  16  Mich.  478,  482,  the  court 
■aid ;"  When,  by  the  release  of  iKTiperty 
from  a  Uen,  the  party  promising  to 
pay  the  debt  is  enabled  to  apply  it  to 
his  own  benefit,  so  that  the  release 
enures  to  his  own  advantage,  it  is  quite 
eaqr  to  see  that  a  promise  to  pay  the 
debt  in  order  to  obtain  the  release  may 
be  properly  regarded  as  made  on  his 
own  behalf,  and  not  on  behalf  of  the 
original  debtor,  and  any  posdUe  ad- 
vantage to  the  latter  is  merely  inci- 
denUl  utd  is  not  the  thing  bargained 
for.  That  prDmisB  is,  therefore,  in  no 
ipropa  sense  a  promise  to  answer  for 
anything  but  the  iH>(Mnisor's  own  re- 
qtonsibiUty,  and  need  not  be  in  writing. 
So  when  a  peraon  sells  a  claim  and 
guarantees  its  payment,  the  guuanty 
is  collateral  to  hia  own  oontract,  and 
is  not  intended  for  the  debtor's  advan- 
tage. But  where  the  entire  transac- 
ttHi,  both  iHYimise  and  consideration,  is 


seems  to  be  no  plauaiMe  ground  tot 
holding  that  the  promise  is  anything 
but  collateral."  In  Goldie-Klenest 
Co.  0.  Bothwell,  67  Wash.  264,  121 
Pac.  60,  the  promise  of  the  promoter, 
and  principal  stockholder  of  a  corpora- 
tion to  indemnify  and  hold  harmless 
"the  seller  of  goods  to  the  corporation" 
was  held  within  the  statute.  To  sim- 
ilar effecit  is  Huist  Hardware  Co.  v. 
Goodman,  63  W.  Va.  462,  69  S.  E.  898, 
32  L.  R.  A.  (N.  8.)  598,  Ann.  Cas.  1912 
B.  218. 

»*  Eng  V.  Wilson,  2  Stre.  873;  Fish 
v.  Hutchinson,  2  Wils.  94;  TomKnson 
V.  Gell,  6  A.  ft  £.  664;  Westmoreland 
V.  Porter,  75  Ala.  462;  Scott  p.  Thomas, 
2  III.  58;  Kruti  i>.  Stewart,  64  Ind.  178; 
JonM  V.  Walker,  13  B.  Mon.  366; 
Stewart  v.  Campbell,  68  Me.  439 
(overruling  Russell  v.  Babcock,  14  Me. 
138);  lliomas  «.  Delphy,  33  Md.  373; 
Dexter  p.  Blanchard,  11  Allen,  365; 
Musick  V.  Musick,  7  Mo.  495;  I^ng 
V.  Henry,  54  N.  H.  67;  Duffy  c.  Wunsoh, 
ti  N.  V.  243,  1  Am.  Rep.  514;  Roe  s. 
Barker,  82  N.  Y.  431 ;  White  v.  Rintoul, 
108  N.  Y.  222,  15  N.  E.  222;  Gump  p. 
Halberstadt,  15  Oreg.  356, 15  Pac.  467; 
C^uton  V.  Moss,  1  Bail.  (S.  Car.)  14; 
Harrington  p.  Rich,  fi  Vt.  666;  Young 
e.  French,  35  Wis.  Ill;  Clapp  p.  Webb, 
52  Wis.  638,  9  N.  W.  796.  But  held 
otherwise  where  the  forbearance  was 
desired  for  busineBs  reasons  of  the 
jHomisor  in  Kirby  v.  Kirby,  24S  Pa. 
117,  93  AU.  874.  And  the  mere  detri- 
ment to  the  promisee  of  forbearing  was 
thought  sufficient  in  Marrow  v.  White, 
151  N.  Car.  96,  66  S.  £.  746;  EUis  p. 
CarroH,  68  S.  Car.  376,  47  8.  E.  679; 
Enterpriaa  Trading  Co.  p.  Bank  of 
Crowell  (Tex.  Civ.  Aw>.),  167  8.  W. 
296. 
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creditor  to  seize  his  debtor's  property  or  enforce  a  lien  ag^nst 
it,  has  been  held  sufficient  consideration  in  some  jurisdictions 
when  Buch  forbearance  enabled  the  promisor  to  obtain  an 
advantage  or  benefit."* 

As  a  matter  of  theory,  Uie  proposition  cannot  be  accepted 
that  the  receipt  by  the  promiBor  of  a  beneficial  con^deration 
should  remove  a  promise  from  the  statute.  A  typical  case  of 
a  pronuse  made  tea  a  beneficial  consideration  is  that  of  a 
guaranty  company  to  guarantee  the  debt  of  another  in  con- 
sideration of  a  premium  (which  supposedly  may  be  paid  either 
by  the  creditor  or  by  the  principal  debtor).  Nevertheless  such 
a  promise  seems  clearly  within  both  the  words  of  the  statute 
and  the  mischief  aimed  at  it.**' 

There  seems  no  reason  to  believe  that  the  promise  by  such 
a  company  for  a  premium  would  be  withdrawn  from  the  statute 
if  the  braieficial  consideration  given  for  the  guaranty  was 
property  of  the  promisor  previously  held  by  the  creditor  as 
security;  that  is,  if  the  creditor,  in  Ueu  of  the  security  of 
property  which  he  bad  theretofore  held  agreed  to  take  as  se- 
curity the  secondary  liability  of  the  owner  of  the  property.  Nor 
does  it  seem  material  if  instead  of  beit^  in  terms  conditional 


■•'  Wiffianwon  v.  Hill,  3  Mftckey,  100; 
FeuB  f.  Stot7,  131  Mam.  47;  Stephen 
p.  Yeomans,  112  Mich.  624,  71  N.  W. 
1S9;  CtLTOthera  v.  C011110II7,  1  Mont. 
433;  Prime  v.  Koehler,  77  N.  Y.  91; 
Alley  V.  Turck,  8  N.  Y.  App.  Div.  50, 
40  N.  Y.  S.  433;  Arnold  ■>.  Stedman,  4G 
Pa.  St.  186;  MuUer  c.  Riviere,  S9  Tez. 
610, 46  Am.  Rep.  201;  Kelley  v.  Schupp, 
60  Wis.  76, 18  N.W.  726. 

■u  In  Amee  v.  Foster,  106  Mass.  400, 
8  Am.  Rep.  343,  the  court  said:  "It 
IB  equally  ''uo  that  it  is  no  auffideat 
ground  for  taking  the  case  out  of  the 
statute,  that  the  drfendant  has  re- 
ceived some  benefit  from  the  consd- 
eration  of  his  promise.  If  this  were  so, 
then  every  promise  to  guarantee  tiie 
debt  of  another,  made  upon  a  pecu- 
niary oonaideration  paid  by  the  promi- 
see to  the  promiaor,  wotdd  be  taken 
out  of  the  statute." 


In  Lang  v.  Henry,  54  N.  H.  67,  61, 
the  court  said:  "Suppose  A  owes  B 
SlOO;  B  pays  C  SIO,  in  consideration 
of  which  C  verbally  promisee  to  guaran- 
tee the  payment  of  Uie  debt.  There  are 
numerous  deeifdona,  some  of  which 
were  pronounced  by  judges  of  hi^ 
authority,  going  far  enou^  to  sustain 
an  action  upon  this  promise;  yet  it  b 
very  fdain  that  this  is  squarely  i«o- 
hibited  by  the  statute." 

In  Brown  0.  Webn,  38  N.  Y.  187, 
191,  the  court  said:  "Suppose  A  deLv- 
eiB  property  to  B,  in  consideration  of 
his  promise  to  become  surety  to  him 
for  the  payment  of  a  debt  owing  to 
him  by  C;  the  case  is  within  the  stat- 
ute, because  B's  obligation,  although 
upon  a  consideratiOQ  received  by  him, 
is  that  of  a  surety  only  that  C  shall 
perform."  See  also  Ames,  Cae.  Surely- 
ahip,  p.  86. 
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on  t^  prior  default  of  tiie  principal  debtor  tiie  pronuse  was 
in  form  an  absolute  undertaking  by  l^e  surety.  If  such  prom- 
ises are  within  the  statute,  it  would  seem  that  any  similar 
promise  must  be  within  the  statute  where  the  relation  of  the 
parties  is  such  that  the  promisor  is  merely  a  surety."* 

§  47S.  Importance  of  distinguishing  wheUier  the  considera- 
tion for  a  new  promise  is  received  as  the  equivalent 
of  a  debt 

Attempts  which  have  been  made  to  differentiate  new  prom- 
ises according  to  the  character  of  the  consideration  given  by 
the  promisee  have  either  been  so  broadly  inclusive  as  to  cover 
in  effect  all  kinds  of  consideration  which  would  be  valid  at 
common  law;  or  have  distinguished  between  beneficial  con- 
fflderation  received  by  the  new  promisor,  and  other  legal  con- 
siderations; or  have  still  ftulher  restricted  the  kind  of  con- 
sideration essential  for  the  validity  of  an  oral  promise,  to  the 
release  of  property  held  by  the  creditor  as  security  and  re- 
leased by  him  to  the  promisor.^  But  the  distinction  most 
vital  in  principle  has  not  generally  been  observed.  That  dis- 
tinction is  between  a  consideration  which  is  given  and  received 
as  the  equivalent  of  the  debt,  payment  of  which  is  promised; 
and,  on  ^e  oiher  hand,  a  consideration  which  is  given  merely 
as  the  equivalent  for  the  risk  which  the  promisor  may  run 
in  being  compelled  to  pay,  either  in  the  first  place  or  ul- 
timately, a  debt  due  from  another,  and  which  that  oth^,  if 

"^  In  McCord  v.  Edwaid  Hinee  Lum-  statute  is  to  deay  the  statute  any  force 
ber  Co.,  124  Wis.  509,  ICfi  N.  W.  334,  whatever.  1  Brandt,  Suretyship  {2d 
the  court  said;  "The  promise  ig  void  ed.),  {60.  Again,  there  are  atatetnentB 
unless  in  writing.  There  are  many  in  the  cases  to  support  evasion  of  the 
dicta  and  some  decisions  indicating  statute  if  the  leading  object  of  the 
that  this  result  may  be  escaped  if  there  promiaor  is  to  ben^t  himself,  or  if  the 
is  a  new  consideration  for  the  guaranty,  creditor  principally  rehea  on  the  guar- 
OT  if  such  oonaidetation  consist  of  bene-  antor.  All  such  statements  are  mis- 
fit to  the  guarantor.  The  statute,  how-  leading.  None  of  such  considerations 
ever,  recognises  no  such  exception.  will  of  themselves  prevent  the  applioa- 
There  must,  on  general  principles,  be  tion  <i  the  statute  if  the  promiae  is 
new  consideration  for  the  promise  of  really  to  answer  for  the  debt  of  a&- 
indemnity  in  any  evoit  to  render  it  other."  Uteee  words  were  quoted  with 
vslid,  written  or  unwritten;  hence  to  spivoval  in  Drovers'  Deposit  Nat. 
say  that  the  existence  of  such  coDsidera-  Bank  u.  Tichenor,  200  Fed.  318,  320. 
tion  alone  takee  the  promise  out  of  the  '^  See  supra,  J  472. 
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solvent,  can  be  compeiled  to  pay  either  to  the  creditor  or  to 
the  new  promisor,  if  the  latter  ia  first  charged.  This  distinction 
may  be  illustrated  by  several  kinds  of  bargains: 

1.  The  new  promisor  may  propose  to  purchase  property  or 
righte  and  in  return  for  them  pay  the  debt  as  the  price.  Such 
a  bargain  presupposes  that  the  consideration  received  is  the 
equivalent,  or  so  regarded,  of  the  debt.  It  is  obvious  that  the 
creditor  will  never  furnish  consideration  to  this  amount  for  a 
new  promise.  He  already  has  the  original  promise,  and  if  he 
is  to  furoish  consideration  equal  in  value  to  the  amount  of  the 
debt,  he  will  prefer  to  get  not  simply  a  new  promise  but  the 
promise  of  a  new  debt,  equal  in  amotmt  to  the  old  indebted- 
ness. The  debtor,  however,  or  one  acting  in  his  interest,  may 
be  entirely  willing  to  give  the  promisor  con^deration  equal  in 
value  to  the  debt  in  return  for  the  promisor's  agreement  to 
discharge  it;  and  where  such  a  baigain  is  made,  the  tatter's 
promise  to  pay  the  debt  may  be,  and  as  matter  of  fact  is, 
sometimes  made  to  the  debtor,  sometimes  to  the  creditor,  and 
sometimes  to  both.  Promises  of  this  type  are  not  within  the 
statute.**" 


■•"■  Thie  line  of  thought  w&s  followed 
in  the  opinion  in  Fullam  v.  Adams,  37 
Vt.  391,  401. 

"It  is  not  true  that  in  every  cMe 
where  the  jvomise  is  founded  upon  & 
new  conaider&tion  moving  wholly  be- 
tween the  partiee  to  the  guaranty,  the 
promise  ia  taken  out  of  the  statute. 
It  depends  upon  the  tnwsaction  it- 
sdf,  the  general  object  and  purpose,  or, 
as  Lord  Mansfield  ex^Meased  it,  on  the 
rei  geila.  If  the  leading  purpose  and 
object  be  to  guaranty,  or  become  re- 
sponsible for  the  payment  <rf  a  third 
peiBon'a  debt,  then  the  promise  is 
within  the  statute  althou^  it  may  be 
founded  upon  a  consideration  directly 
between  the  parties.  It  is  almost 
impossible  ta  imagine  a  case  where  a 
promise  to  pay  the  debt  of  another,  for 
which  he  remains  liable,  upon  a  con- 
sideration moving  whoUy  from  the 
creditor  and  in  which  the  debtor  has 
no  otmcem;  whore  the  leading  object 


and  purpose  can  be  any  othn  than  to 
make  the  promisor  the  surety  or  guar- 
antor q!  the  debt.  In  such  case  no 
duty  or  obli^tion  is  imposed  on  tite 
IHomiaor  as  between  him  and  the 
debtor;  his  obligation  is  wholl;^  to  the 
creditor,  and  rests  entirdy  upon  his 
promise  or  contract  with  him.  It  is 
scarcely  reasonaUe  to  auppoee  one 
would  part  with  a  consideratioa  be- 
longing wholly  to  himself,  where  the 
value  was  equal  to  the  amount  of  a 
debt  due  him  from  another,  even  to 
obtain  the  promise  of  a  third  person  to 
pay  it.  If  the  oonsideratian  for  the 
promise  is  muoh  less  in  value  than  the 
amount  of  the  debt,  it  would  afford 
a  strong  presumption  that  rdiance  was 
placed  to  some  extent  upon  the  chances 
that  the  debtor  would  pay  it  himsdf, 
and  therefore  the  promisor  not  be 
called  upon  at  all  upon  his  undertaking. 
But  the  strong  reason  gyrea  why  it  is 
not  a  guaranty  and  a  collateral  prom- 
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2.  It  is  equally  possible,  however,  for  a  new  promisor,  who 
is  seekiiig  cxoly  his  own  business  advantage,  to  promise  to  pay 
the  creditor  the  debt  due  him  from  another,  for  a  small  present 
consideration  advantageous  to  the  promisor,  if  in  addition 
thereto  it  is  either  agreed  in  fact  or  necessarily  involved  as 
matter  of  law  that  the  new  promisor  on  paying  the  debt  shall 
become  owner  of  a  claim  for  that  amount  against  the  original 
debtor.  It  is  cases  of  this  latter  kind  which  give  rise  to  the 
greatest  difficulty. 

(3)  finally,  the  new  promisor  may  ask  and  rec^ve  as  the 
onsideration  for  his  promise  something  which  is  of  no  ad- 
vantage to  himself,  but  which  he  desires  in  aedsr  to  help  an- 
other. 

Promises  of  which  the  consideration  faUs  under  the  first 
heading  are  imquestionably  outside  the  statute.  Promises 
which  faU  within  the  third  heading  are  equally  clearly  within 
the  statute.  On  principle  it  would  seem  that  promises  which 
fall  in  the  second  class  are  also  promises  to  answer  for  the  debt 
of  another.  It  may  be  questioned  whether  the  statute  has  not 
been  construed  too  narrowly  in  giving  effect  to  any  oral  prom- 
ise of  this  type.  Undoubtedly,  however,  most  jurisdictions 
do  concede  effect  to  some  such  promises:  the  requirement  in 
some  jurisdictions  being  that  some  b^eficial  consideration 
shall  have  moved  directly  to  the  promisor  as  distinguished 

ise  ia,  t^t  it  should  be  tretited  as  a  other  for  a  stipulated  price  to  be  paid, 

purchase   of  the   coomd^Ktitm,    and  it  ia  scsroely  comprehetuible  why  the 

when  payment  is  made  it  is  really  pay-  oontraot  should  aaBume  the  form  of  a 

iDg  for  property  purdiaaed,  or  what-  iwomise  to  pay  the  debt  of  another,  and 

ever  dse  the  oonaideration  may  be.  eepedally  where  the  amount  of  such 

But  if  so,  then  when  he  has  made  the  debt  is   unknown  and  unliquidated, 

payment  he  has  only  paid  for  what  he  As  stated  earlier  in  this  opinion,  if  this 

received  of  the  creditor,  and  the  debt  was  the  real  transaction  it  would  have 

is  just  as  much  due  as  before,  and  may  nothing  to  do  with  the  statute,  be- 

be  collected  by  the  creditor  of  tiie  cause  rettUy  it  would  have  nothing  to 

debtor,  and  neither  would  payment  of  do  with  the  debt  of  another.    But  in 

the  original  debt  by  the  debtor  afford  euch  case  the  purpose  and  intent  ia 

any  protection  to  the  party  m  airing  clear  to  enter  into  a  contract  to  guar- 

the  new  promise  from  paying  for  what  anty  or  answer  for  the  debt  of  another, 

he  has  purchased  of  the  creditor.    But  and  what  is  paid  or  done  as  a  conaidera- 

if  the  parties  in  entering  into  the  new  tion  ia  for  that  purpose  simply,  and  to 

contract  really  oonteat[dale  a  sale  of  oaQ  it  a  purchase  and  sale  is  a  simple 
property  from  one  to  the  other,  or  the 
performance  of  aerrioes  by  one  for  the 
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from  the  debtor;  in  other  jurisdictionB  that  the  consideration, 
whatever  its  character,  shall  have  been  sought  for  the  business 
advant^e  of  the  promisor.*" 

It  is  probable  also  that  most  jurisdictions  would  hold  that 
any  promise,  where  the  consideration  is  of  this  sort,  falls  within 
the  statute  if  it  is  in  tenna  conditional  on  a  prior  default  by 
the  original  debtor. 

§  474.  Modem  English  test 

The  test  suggested  in  recent  EngUah  oases  ^  Tntylring  the 
apphcation  of  the  statute  depend  "not  on  the  consideration 
for  the  promise,  but  on  the  fact  of  the  original  party  remaining 
liable,  coupled  with  the  absence  of  any  liability  cai  the  part  of 
the  defendant  or  his  property,  exc^t  such  as  arises  from  his 
express  promise"  is  very  unsatisfactory.  In  the  first  place  it 
is  contradictory  ia  tains,  in  first  denying  that  consideration 
is  the  important  matter  and  then  asserting  that  certain  matters 
are  vital  which  themselves  depend  on  the  character  of  the  con- 
sideration. Thiis,  by  the  second  part  of  ihe  rule,  if  the  original 
party  does  not  remain  liable  the  new  promise  is  original,  but 
this  depends  on  whether  the  consideration  for  the  new  promise, 
or  part  of  the  consideration,  was  the  release  of  the  old  obliga- 
tion. That  kind  of  consideration,  then,  does  exclude  the  prom- 
ise from  the  statute.  Further  the  test,  as  stated  seems  to  imply 
that  the  surrender  by  the  creditor  of  property  of  the  promisor 
which  was  liable  for  the  debt  would  exclude  from  the  statute  a 
promise  given  in  return  for  the  surrender.  This  again  is  a  ques- 
tion of  the  consideration  for  the  promise.  Finally,  apart  from 
its  inartistic  wording,  the  test  is  unsatisfactory  as  an  aeplana- 
tion  of  the  cases,  or,  as  a  reduction  of  the  matter  to  an  intelligi- 
ble and  reasonable  principle.  It  is  true  that  if  the  promisor  is 
liable  for  some  other  reason  than  his  express  promise,  the 
statute  is  inapphcable.^  It  is  also  true  that  if  a  novation  is 
made  by  means  of  the  new  promise,  the  statute  is  inapplicable. 

*"  See  the  cases  collected  in  the  pre-  2  K.  B.  47.     So  in  Canada— Lee  p. 

ceding  eection.  Mitchell,  23  U,  Can.  314;  Menier  v. 

"•Green  v.  CrefflweU,  10  A.  ft  E.  Klein,  17  U.  Can.  C.  P.  287;  Bond  e. 

453;  Fitigerald  v.  Dreoaler,  7  C.  B.  Treahey,  37  U.  Can.  Q.  B.  380,  366. 

(N.  S.)  374;  Davys  v.  Buawell,  [1913]  »"  See  tupra,  5  459. 
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But  the  English  cases  which  hold  that  the  suirender  of  property 
by  the  creditor  to  the  promisor  takes  the  case  out  of  the  statute 
are  not  confined  to  cases  whwe  the  property  surrendCTed  was 
that  of  the  promisor;  ^  and  it  is  difficult  to  see  any  reason  why 
the  surrender  of  the  promisor's  own  property  should  be  any 
more  effectual  to  avoid  the  statute  than  the  surrender  to  the 
promisor,  for  his  own  benefit,  of  an  equal  amount  of  another 
person's  property.  There  is  certainly  nothing  in  the  American 
cases  warrantii^  such  a  distinction. 

§  476.  The  true  test  of  the  validity  of  a  new  oral  promise 
should  be :  ts  the  new  promisor  a  sure^? 
Where  two  persona  are  originally  bound  for  the  payment  of 
an  obligation,  it  is  immaterial  for  the  purposes  of  the  statute 
what  the  relation  of  the  two  to  one  another  may  be.  The 
only  important  question  is  the  relation  which  each  assumes 
to  the  creditor."'  They  may  assume  a  joint  original  liability, 
though  one  is  merely  a  surety  for  accommodation  so  far  as  his 
co-debtor  is  concerned.  It  is  even  possible  that  one  who  as- 
sumes a  primary  liabifity  to  the  creditor  may  in  fact  be  a  surety 
in  his  relation  with  his  co-debtor;  and  the  latter,  though  be- 
tween the  co-debtors  a  principal,  may  by  his  contract  with  the 
creditor  merely  guarantee  payment  if  his  co-debtor  (who  makes 
to  the  creditor  an  ori^nal  promise),  fails  to  pay.**"  Where, 
*•  See  aupra,  {  472.  delivered  to  another,  the  vendor  has  a 

"^  Id  Hetfidd  ir.  Dow,  3  Dutch.  44,  rif^t  coDcluBiTely  tot  presume  that 
454,  Whelpley,  J-,  said  t^t  "to  settle  such  relations  or  airangementa  exist 
the  rig^ta  of  the  promiaorB  inter  sexe —  between  the  two  as  to  make  it  the  dutjr 
to  aacertain,  as  between  them,  who  is  of  the  party  or  parties  promising,  aa 
to  pfty  the  debt  ultimately — is  no  part  between  themselves,  to  pay  according 
of  the  object  of  the  act.  It  by  no  to  the  promise.  And  to  allow  llie  con- 
means  follows  that  be  who,  by  the  ar-  trary  to  be  shown  to  defeat  the  prom- 
rangement  between  the  promiBOrB,  iae,  would  operate  as  a  fraud  upon  the 
ultimatdy  may  be  bomid  ta  pay  the  vaidor."  Christiancy,  J.,  in — Gibbs 
debt  ia,  as  to  the  promisee,  the  prind-  e.  Blanchard,  15  Mich.  292. 
pal  debtor;  that  does  not  conc«m  him."  ***  This  last  reverEsl  of  the  parties* 

And  another  distinguished  judge,  quot-  real  rdations  to  one  another  is  not  com- 
ing the  foregoing  passage  with  ap-  mon  except  in  the  making  of  accomo- 
ptoval,  added:  "Where  a  party  has  dation  negotiable  paper.  It  is  there 
beoi  wiUing  to  put,  himaelf  in  the  posi-  not  uncommoii  for  the  accommodating 
ttoQ  of  an  original  promisor  (either  party  to  asume  a  primary  liability, 
jmntly  or  seTerally)  to  a  vendor  for  while  the  accommodated  party  aa- 
goods  purchased  for  the  benefit  of,  or      Rimes  a  secondary  liabili^. 
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however,  an  original  debt  already  exists,  there  is  not  the  same 
possibility  for  reversing  the  natural  position  of  the  parties. 
There  may  indeed  be  an  agreement  between  the  debtor  and 
the  new  promisor  by  which  the  new  pnnnisor  as  between  eiUier 
becomes  the  principal,  and  the  original  debtor  merely  a  surety; 
but  such  a  change  of  relation  will  not  bring  within  the  statute 
the  obligation  of  the  original  debtor.  A  promise  not  within  the 
statute  when  made  cannot  be  brought  within  it  subsequently. 
Unless,  therefore,  a  complete  novation  with  the  creditor  takes 
place,^  the  only  promise  which  can  be  within  the  statute 
is  that  of  the  new  promisor.  If,  as  between  himself  and  the 
original  promisor  the  debt  really  ought  to  be  pfud  by  the  latter, 
whatever  may  be  the  other  elements  of  the  transaction,  the 
new  promisor  is  on  principle  and  in  fact  promising  to  answer  for 
the  debt  or  default  of  another.  The  fact  that  he  is  led  to  do 
this  by  considerations  of  his  own  advantage,  do  not  make  the 
ultimate  fact  that  the  debt  is  another's  any  the  less  true.  On 
the  other  hand  if,  as  between  the  original  debtor  and  the  new 
promisor,  the  latter  ou^t  to  pay  the  debt,  he  is  promising  to 
answer  for  his  own  debt,  not  that  of  another.  This  would  not 
be  imiv^'sally  admitted  in  the  United  States.  Jurisdictions 
which  hold  that  a  beneficial  consideration  received  by  a  new 
promisor  make  his  promise  original  are  logically  driven  to  the 
position  that  one  who  is  a  mere  surety  may  yet  be  an  original 
promisor." 

■^  ConceivKbly  a  novation  mi(^t  be 
made  by  which  the  new  promisor 
undertook  the  primary  obligation,  and 
the  origioal  debtor  merely  guaranteed 
it,  but  this  would  require  the  asKot  at 
tlie  creditor  aa  well  aa  that  of  the  other 
parties. 

"In  Mazey  d.  Hideout,  173  Fed. 
172,  176,  the  court  said  of  "a  later 
parol  engagement  by  the  defendant  to 
furnish  the  plaintiff  with  the  neceesary 
meana  to  perfect  hie  title"  that  "such 
obligation,  although  by  parol,  may 
be  original  in  its  nature,  although  the 
railway  company  was  primarily  liable." 
In  Home  Nat.  Bank  v.  Estate  of  Water- 
man, 134  m.  4ai,  466,  2g  N.  £.  503, 


the  court  said: ' 
tiOQ  of  Auguat  10,  1882,  to  have  beoi 
a  direct  and  original  promise  by  Water- 
man and  hia  associates  to  pay  the  debt, 
yet  it  does  not  follow  that  the  makus 
of  that  promise  were  not  securities 
for  the  harvester  company,  and  were 
not  rdeased  by  the  suteequent  exten- 
aionfl  of  time  given  to  that  company. 
It  is  manifest  that,  notwithstanding 
that  promise,  the  debt,  as  between  the 
company  and  the  signers  of  the  writing, 
continued  to  be  the  debt  of  the  cone 
pany,  and  that  bad  such  signers  pud 
the  debt  to  the  bank,  they  would  have 
had  recourae  for  the  amount  so  paid, 
upon  the  company."    But  if  it  is  mani- 
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At  first  sight  it  may  seem  surprising  that  whether  a  new 
promise  to  the  creditor  is  within  the  statute  of  frauds  should 
depend  not  on  the  nature  of  the  bargain  with  the  creditor,  but 
(m  the  relation  of  the  promisor  to  one  n^o  is  not  a  party  to  the 
contract;  but  if  the  purpose  of  the  statute  is  borne  in  mind,  and 
if  the  statute  is  compared,  for  instance,  with  statutes  pro- 
tecting married  woman  from  contracts  of  suretyship  for  iJieir 
husbands,  there  will  be  less  reason  for  surprise,  l^t  the  re- 
lation of  the  new  promisor  to  the  debtor  is  vital  is  moat  clearly 
shown  by  the  cases  where  the  promisor  assumes  for  sufficient 
consideration  the  obligation  of  the  debtor."  Where  by  the 
bargain  between  the  promisor  and  the  original  debtor  the  prom- 
isor is  bound  to  pay,  the  debt  is  his  own  and  not  within  the 
statute.  Contrariwise  if  as  between  them  the  original  debtor 
still  ought  to  pay,  the  debt  cannot  be  the  promisor's  own  and 
he  is  undertaking  to  answer  for  the  debt  of  another. 

Thus  if  a  partner  orally  promises  to  pay  a  debt  of  his  firm 
he  is  a  principal,  ranee  his  promise  is  to  pay  his  own  debt 
and,  therefore,  not  within  the  statute.  But  if  the  firm  was  not 
liable  for  the  debt,  but  another  person,  as  for  instance  an  in- 
dividual partner,  was  liable,  the  promise  is  within  the  statute; 
and  this  seems  to  be  true  whether  the  promisor  or  promisee 
was  aware  who  was  hable  as  the  original  debtor,"  for  certainly 
a  surety  may  receive  a  beneficial  consideration  for  his  promise.  "• 
It  is  true  that  the  creditor  cannot  be  prejudiced  by  ignorance 
of  the  relation  between  the  original  debtor  and  the  new  prom- 
isor, but  there  is  no  reason  why  he  should  not  be  benefited;  a 
prranise  cannot  be  held  within  the  statute  when  the  creditor 
was  justified  in  supposing  it  an  original  promise,  but  a  promise 
which  the  creditor  might  naturally  have  supposed  within  the 
statute  may  be  proved  to  be  primary  by  facts  of  which  he  was 

feet  that  the  debt  conUmued  to  be  tiie  "See  if^o,  (478. 

d^  tA  the  compiui7,  it  should  be  »T&ylori>.  Hillyer,  3  BUckf.  (Ind.), 

equally  manifest  that  the  oew  promiae  33, 26  Am.  Deo.  430,  and  note;  Wagnoii 

was  to  answer  for  the  debt  of  another,  v.  Clay,  1  A.  K.  Marsh.  (Ky.)  257; 

That  the  edstenoe  of  a  relation  of  [Kin-  Bmith  n.  Sheridan,  176  Mich.  391,  141 

cipal  and  surety  between  the  two  debt-  N.  W.  684,  aSB;  Greenleaf  ■>.  Burbonk, 

cna  is  the  true  test  seems  reoogniied,  13  N.  H.  454;  Davis  v.  Evans,  39  Vt. 

however,   in   Hev.   L.   Okla.    (1910),  182. 

{1080.  "8ee»»pro,8472. 
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ignorant.  Tlius,  when  goods  are  bought  by  one  who  promisee 
to  pay  for  them  if  X,  to  whom  the  goodB  are  sent,  does  not, 
thou^  in  fonn  there  is  a  guaranty  clearly  within  the  statute; 
yet  if  X,  who  was  supposed  by  the  creditor  to  be  an  executor 
and  liable  for  the  goods  as  such,  has  never  been  appointed 
executor,  this  fact,  though  xmknown  to  the  creditor,  will  make 
the  promise  original.''  So  in  the  case  of  a  new  promise,  if 
the  whole  consideration  was  furnished  by  the  creditor  and  was 
not  the  equivalent  of  the  debt,  and,  as  previously  shown,'*  it 
rarely  will  be,  the  creditor  must  know  he  is  receiving  a  prom- 
ise from  one  who  stands  in  the  position  of  a  surety.  On  the 
other  hand,  if  full  consideration  equivalent  to  the  amoimt  of 
the  debt  has  been  received  from  the  debtor,  it  is  immaterial 
whether  the  creditor  knows  it  or  not.  If  he  knows  the  facts,  he 
knows  the  new  promisor  is  really  the  principal  debtor;  but  if 
ignorant  of  the  facts  the  new  promisor  is  none  the  less  the  one 
primarily  liable,  and  there  is  no  reason  why  his  oral  promise 
should  not  bind  him.  Though  the  principles  thiis  stated  are 
too  narrow  to  explain  those  cases  in  which  it  is  held  that  the 
transfer  of  a  beneficial  consideration,  or  the  surrender  of  se- 
curity by  the  creditor  makes  a  promise  to  pay  the  debt  of  an- 
other, original,  it  is  beUeved  that  they  are  nevertheless  t^e 
fundamental  principles  at  the  bottom  of  the  subject,  which 
have  since  the  statute  was  enacted  more  or  less  clearly  guided 
judicial  decisions. 

§  476.  From  whinn  the  ctmsideration  must  move. 

It  has  been  held  in  Massachusetts,  and  a  few  other  States, 
that  an  oral  promise  to  a  creditor  is  within  the  statute,  though 
the  promisor  may  have  assumed  the  obligation  to  pay  in  con- 
sideration of  a  transf^  to  him  by  the  debtor  of  property  which 
is  received  by  the  promisor  as  the  exchange  or  equivalent  of  the 
debt.  It  is  said  that  to  withdraw  the  promise  from  the  statute 
the  creditor  must  furnish  the  consideration."    These  decisions, 

"  See  *upni,  S  464.  Ind.  652,  684,  44  N.  E.  25,  47  N.  E. 

M  Supra,  i  473.  150,  37  L.  R.  A.  233  (reported  on  Iftter 

•>  Furbish  v.Goodnow,  98  MaBB.  296.  appeal  in  158  Ind.  47,  62  N.  E.  628) 

To  the  same  effect  are,  Clapp  v.  Law-  Curtis  c.  Brown,  5  Cush.  488;  Bri^t- 

toa,  31  Conn.  96;  Lowe  v.  Turpie,  147  man  d.  Hicks,  108  Mass.  246;  Brown  v. 
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however,  seem  oi^>oBed  to  both  principle  and  authority.  As 
matter  of  principle,  if  the  purpose  of  the  statute  is  what  has  been 
BUgKested,  '*  the  defendant  having  received  ihe  full  and  beneficial 
equivalent  for  what  he  undertakes  to  pay,  should  be  held.  In  a 
true  sense  it  is  his  debt,  not  simply  his  special  promise  to  pay 
another's  debt.  Indeed,  it  may  be  said  that  it  would  be  far  more 
proper  to  require  that  the  consideration  for  the  new  promise  must 
move  from  the  debtor  than  to  require  that  it  must  move  from 
the  creditor.  As  has  been  seen,"  consideration  received  from  the 
creditor  will  almost  never  be  received  as  the  equivalent  of  the 
amount  of  the  debt.  H  will  be  received  as  the  reward  for  tak- 
ing the  risk  of  being  called  on  to  pay  as  surety,  or  the  risk  of 
being  able  to  collect  from  the  principal  debtor  after  having 
made  payment.  On  the  other  hand,  though  it  is  possible  for 
consideration  received  from  the  debtor  to  be  given  in  payment 
for  risk  of  that  sort,  yet  the  consideration  is  far  more  Ukely 
to  be  given  as  the  equivalent  of  the  amoimt  of  the  debt  which 
is  thereupon  aasimied  by  the  new  promisor  as  a  principal 
debtor.  If  compelled  to  pay,  he  will  have  received  a  quid  pro 
^pto  for  his  payment  without  being  forced  to  seek  a  remedy  over 
against  the  original  debtor. 

On  authority,  the  numerous  cases  which  hold  that  one  who 
assumes  payment  of  a  debt  on  the  transfer  by  the  debtor  to 
him  of  property  mortgaged  or  hable  for  the  debt,  is  boxmd 
without  a  writing,**  are  opposed  to  the  cases  which  are  here 
criticised. 

§  477.  A  new  promise  which  discharges  the  original  obliga- 
tion is  not  within  the  statute. 

Where  a  third  person  promiseB  a  creditor  to  discharge  a  debt 
due  from  another  to  the  latter,  the  arrangement  may  con- 
ceivably take  one  of  three  forms: 

1.  The  new  promisor  may  undertake  a  several  obligation 

Hueo,  11  Mich.  219;  H&lsted  p.  Fnn-  Fehlinger  v.  Wood,  134  Fk.  617,  IS 

da,  31  Mjoh,  113;  Shoemaker  o.  King,  Atl.  746. 

40  Fa.  107,  a.  c.  1  FearaoD,  200;  MauJe  "  See  tupra,  {  4^. 

V.  Bucknell,  50  Pa.  39.    But  see  Town-  "  See  supra,  j  473. 

•end  ■>.  Long,  77  Pa.  143,  18  Am.  Rep.  >•  See  utfm,  )  478. 

438;  Taylor  v.  Preston,  79  Pa.  436; 
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either  absolute,  to  pay  the  debt  in  any  event,  or  conditional,  to 
pay  it  if  the  original  debtor  makes  default. 

2.  The  new  promisor  may,  with  the  concurrence  of  the 
original  debtor  and  on  hifi  behalf,  make  his  promise  in  sub- 
stitution for  the  obligation  of  the  original  debtor.  This  ar- 
rangement when  accepted  by  the  creditor  will  effect  a  novation. 

3.  The  new  promise  may  be  made  as  in  2,  except  that  the 
original  debtor  does  not  assent  thereto.  As  a  debtor's  obligation 
can  be  discharged  at  law  only  by  himself  or  l^  his  authorized 
agent "  such  an  agreement  does  not  create  a  legal  novation; 
but  dnce  a  creditor  who  had  agreed  to  the  substitution  would 
not  be  allowed  by  equity  to  enforce  his  claim  agunst  the  ori^- 
nal  debtor,  **  the  transaction  may  be  called  an  equitable  nova- 
tion. If  the  agreement  is  of  the  second  kind,  and  the  debt  of 
the  party  primarily  liable  is  thereby  discharged,  the  new  prom- 
isor who  tiius  assumes  the  obligation  in  consideration  of  the 
dischai^  of  the  original  debtor,  is  bindii^  though  oral."   The 


"See  infra,  51857. 

"See  infra,  [  !«». 

» Ooodnun  tr.  Cbnoe,  1  B.  ft  Aid. 
297;  But<dier  v.  Steuart,  U  M.  ft  W. 
8S7;  OuU  V.  Lindaay,  4  Exch.  45,  62; 
Cariisle  p.  Campbdl,  76  Ala.  247; 
Aultaum  r.  Hetcher,  110  Ab.  462,  458, 
18  So.  215;  Beitnun  e.  Biimiii^um 
Faint  ft  GIeub  Co.,  186  Ala.  313,  64 
8o.  600;  MclATen  b.  Hutchinson,  23 
Cal.  187;  Welch  o.  Kenny,  40  Cal.  49; 
Baxter  v.  Ghioo  Const.  Co.,  31  CaUf. 
App.  492,  160  Pac.  1084;  Dillaby  c. 
Wilcox,  60  Conn.  71,  22  Atl.  591,  13 
L.  R.  A.  643,  26  Am.  St.  Rep.  299; 
Buchanan  n.  Moran,  82  Conn.  83,  ZS 
Atl.  396;  Karr  e.  Porter,  4  Houet.  297; 
Sepp  ■>.  Faircloth,  70  Ga.  690;  Hairia 
V.  Jones,  140  Oa.  768,  79  S.  £.  841; 
Johnson  v.  Coth^n,  12  Ga.  App.  268, 
77  S.  E.  207;  WilUanw  o.  Garrison 
(Ga.  App.),  93  8.  E.  610;  Casey  u. 
MUler,  3  Idaho,  667,  32  Fac.  196; 
Runde  v.  Runde,  69  111.  96;  Idndl^  v. 
Simpson,  46  lU.  App.  648;  Hoiddns  v. 
CaiT,  31  Ind.  260;  Bowen  d.  Kurti,  37 
Iowa,  239;  Lester  v.  Bowman,  39 
Iowa,  611;  Harris  Emery  Co.  v.  How- 


erton,  154  la.  472,  134  N.  W.  1068; 
Frohardt  o.  Duff,  166  la.  144, 135  N.  W. 
609,  40  L.  R.  A.  (N.  8.)  242;  Brant  t. 
Johnson,  46  Eans.  389,  26  Pac.  736; 
Danids  v.  Gibson,  20  Ey.  L.  Rep.  847, 
47  8.  W.  621;  Day  v.  Ooe,  4  Bush,  663; 
WWttemore  p.  Wmtworth,  76  Me.  20; 
Webster  v.  LeCompte,  74  Md.  249, 
22  Atl.  232;  Walker  v.  Penniman,  8 
Gisy,  233;  Wood  v.  Corcoran,  1  AUoi, 
406;  lADgdon  v.  Hu^es,  107  Mas. 
272;  Eden  v.  Chaffee,  160  Mam.  225, 
35  N.  E.  675;  Griffin  v.  Cunnint^um, 
183  Mass.  606,  67  X.  E.  660;  MoNulty 
P.  Cruff,  211  Man.  489;  Mulcrone  v. 
American  Co.,  65  Mich.  ^2,  22  N.  W. 
67;  Wilhehn  p.  Vobs,  U8  Mich.  106, 
76  N.  W.  308;  Yale  «.  Edgerton,  14 
Minn.  104;  Wri^t  e.  McCuIly,  87  Mo. 
134;  Wilson  v.  Vass,  64  Mo.  A^i.  221; 
Bf^n  p.  Boanj,  164  Mo.  Aiq>.  186; 
Hrst  Nat.  Bank  o.  Dohm,  62  N.  J.  L. 
363,  19  Atl.  258;  Meriden  Britannia 
Co.  V.  Zin^en,  48  N.  Y.  247,  8  Am. 
Rep.  649;  Booth  v.  Ei^miie,  60  N.  Y. 
238, 19  Am.  Deo.  171;  Ftist  Nat.  Bank 
B.  Chohnero,  144  N.  Y.  432,  39  N.  B. 
831;  Stanly  v.  Hendricki,  13  It«d.  86; 
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discharge  of  the  old  debt  at  the  request  of  the  new  promisor  is 
as  adequate  a  ^uid  pro  quo  for  the  creation  of  a  new  original 
debt  Bs  the  payment  by  the  creditor  of  an  amount  of  mon^ 
equal  to  the  old  debt  would  be.  And  the  novation  may  relate 
to  part  only  of  the  debt,  and  need  not  become  effective  at  the 
time  ci  the  defendant's  new  promise."  So  the  new  pronuaor 
need  not  ejctinguish  his  whole  liabihty  to  the  debtor  but  may 
assume  the  latter's  entire  debt  in  partial  discharge  of  his  own 
obhgation.*'  There  seems  no  reason  to  doubt  that  the  new 
promise  in  what  has  be^i  called  an  equitable  novation  would 
be  equally  without  the  statute. 

§  478.  Promise  to  debtor  to  assume  and  pay  the  latter's  debt 
though  enforceable  by  creditor  is  not  within  the 

statute. 
As  has  been  seen  the  application  of  the  statute  has  been 
confined  to  promises  made  to  the  creditor;  *'  but  under  a  rule 
generally  prevailing  in  this  country  *'  the  contract  of  a  tiiird 
person  witii  a  debtor  to  pay  his  debt  may  be  enforced  by  the 
creditor  and  the  creditor  is  often  held  to  acquire  a  new  and 

satisfaotion  pro  lartlo  of  the  price  would 
pay  to  the  plaintiff  whatever  should  be 
tberrailet  due  to  Williams  fram  the  de- 
fendant. The  oourt  said  (p.  458);  "It 
is  true  that  no  action  could  hare  been 
maintained  upon  the  promiBe  of  the 
defendant,  until  Williama  carried  out 
bis  agreement  to  do  the  sawing,  yet 
when  that  was  done  the  defendant's 
ptQwiae  became  capable  of  legal  eo* 
forcement.  .  .  .  The  reduction  of  the 
debt  Williams  owed  the  .  .  .  plain- 
tiff would  not  depemd  upon  the  actual 
payment  by  the  defendant  to  the  [daio* 
tiff  of  the  amount,  but  upon  the  per- 
formance by  Williams  of  his  part  of  the 
agreement,  and  as  soon  as  he  did  the 
sawing  for  Hetcher  his  debt  became 
pro  lanio   extinguished." 

"  Griffin  E>.  Cunninf^iam,  IS3  Mass. 
SOS,  67  N.  E.  660. 

"Supra,  {460. 

•*  See  supra,  {  381. 


Fede  v.  Powdl,  156  N.  C.  653,  667,  73 
So.  234;  Estabrook  t>.  Gebhart,  33 
Oh.  St.  416;  Miller  v.  Lynch,  17  Oreg. 
61,  19  Pao.  845;  AlIshouBe  d.  R&meay, 
6  Wbart.  331,  37  Am.  Deo.  417;  Whit- 
tker  0.  Greene  (R.  I.),  103  AU.  779; 
Corbett  tr.  Cochran,  3  HiU  <8.  C),  41, 
.  1  RUey  L.  44,  30  Am.  Deo.  348;  War- 
ren V.  Smith,  34  Tex.  484,  76  Am.  Deo. 
116;  MoCre&ry  v.  Van  Hook,  35  Tex. 
631;  Watson  v.  Jacobe,  29  Vt.  169; 
WiOiame  v.  Little,  35  Vt.  323;  Bates 
V.  Sabin,  64  Vt.  611,  24  Atl.  1013; 
Noyes  v.  Humphre^v,  11  Grat.  636; 
McKay  v.  Northern  Bank  ft  Trust 
Co.,  66  Wash.  186,  124  Pao.  372; 
VTillard  v.  Bosahard,  63  Wis.  464,  32 
N.  W.  638;  Bietsloff  v.  Glover,  91  Wis. 
66,  04  N.  W.  298;  Jones  v.  Burgees,  39 
N.  Brunswick,  603,  634. 

"  In  Aultman  v.  Fletcher,  110  Ala. 
452,  18  So.  215,  the  defendant  prom- 
ised that  if  the  plaintiff  would  sell  a 
saw  mill  to  Williama,  the  defendant  in 
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direct  right  agtunst  the  new  promisor.  Where  this  is  the  law 
the  promise  to  the  debtor  must  be  regarded  as  in  effect  a  prom- 
ise to  the  creditor,  and  the  application  of  the  statute  must  be 
considered  as  if  a  new  promise  had  been  made  directly  to  the 
creditor.  So  looking  at  the  matter  a  promise  to  assume  and 
pay  an  listing  debt  is  not  within  the  statute  if  it  operates  like 
a  novation  to  extinguish  the  liability  of  the  original  debtor. 
In  a  few  jurisdictions  such  is  held  to  be  the  effect  of  the 
promise,  and  in  these  jurisdictions,  the  same  reasoning  is  fol- 
lowed as  in  any  case  of  novation.** 

In  most  American  juriadictions,  however,  the  creditor  is 
held  to  retain  his  right  against  his  original  debtor  as  well  as 
to  acquire  a  direct  right  against  the  new  promisor.**"  Even  in 
such  jurisdictions  the  new  promise  is  outside  the  scope  of  t^e 
statute,  if  by  virtue  of  the  promisor's  contract  with  the  original 
debtor,  he  has  become  as  between  the  two  the  principal  debtor. 
He  has,  then,  received  consideration  equivalent  to  the  amoirnt 
of  the  debt,  and  the  debt  is  primarily  his.  The  principle  is 
apphed  in  a  variety  of  cases.  Thxis  where  the  grantee  of  mort- 
gaged property  assumes  the  mortgage,  his  obligation  to  the 
creditor  is  not  within  the  statute.*'  So  where  an  interest  as  a 
partner,  is  bought  or  sold,  and  as  part  of  the  consideration  the 
buyer  agrees  to  pay  firm  debts,  the  right  thereby  acquired  in 
most  States  by  creditors  is  not  dependent  on  the  agreement 
being  in  writing.**   And  in  any  case  where  the  purchaser  of 

"This    reasoning    ia    followed   in  Atwood,  26  N.  J.  Eq.  604,  affd.  in 

Aldrich  v.  Caipenter,  180  Mass.  166,  28  N.  J.  Eq.  275;  Urquhart  v.  Brayton, 

170,  35  N.  E.  456  (applying  Rhode  I»-  12  R.  I.  169;  Beitel  o.  Dobbin  (Tex. 

land  law);  I^ng  v.  Henry,  54  N.  H.  67;  Civ.  App.),  44  S.  W.  299;  Thompson  t. 

Wood  V.  Moriarty,  15  R.  I.  518,  9  Atl.  Cheesenum,  16  Utah,  43,  48  Pac.  477; 

^7,  16  R.  I.  201,  14  Atl.  856.  BickueU  v.  Henry,  09  Wash.  408,  125 

**"  See  «uj>ra,  i  393.  Pac.  156;  Morgan  e.  South  Milwaukee, 

"  Mulvany  v.  Groea,  I  Col.  App.  112,  et«.,  Co.,  97  Wis.  275,  72  N.  W.  872. 

27  Pac.  878;  Tuttle  v.  Armatead,  53  So  where  the  buyer  of  chattel  property 

Conn.  175,  22  Atl.  677;  Lowe  v.  Ham-  under  a  conditional  sale,  assigned  the 

ilton,  132  Ind.  406,  31  N.  E.  1117;  property  to  one  who  assumed  paymoit 

Lamb  v.  Tucker,  42  la.  118;  Fisher  v.  of  the  remainder  of  the  price.    Pem- 

SpiUnian,  85  Kana.  652,  118  Pao.  66;  brtJte's  Appeal,  117  Me.  396,  104  AtL 

Flint  V.  Winter  Harbor  Land  Co.,  89  630. 

Me.  420,  38  Atl.  634;  Dobyns  v.  Rice,  «  Vannem  v.  Dubois,  64  Ind.  338; 

22  Mo.  App.  448;  Provenchee  v.  Piper,  Dickson  v.  Conde,  148  Ind.  279,  46 

68  N.  H.  31,  36  Atl.  562;  Huyler  v.  N.  E.  998;  Poole  a.  Hintrager,  60  lows. 
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property  agrees  as  part  of  the  price  to  pay  the  seller's  debt  to  a 
third  person,  or  perform  a  contract  with  a  third  person,  tiie 
same  {ninciple  is  applicable.*^  Indeed  in  any  case  where  the 
promisor  for  valid  consideration  assumes  the  payment  of  a 
debt,  the  same  principle  applies,— ^for  the  promisor  becomes 
the  principal  debtor; "  but  this  is  not  true  where  the  new 
promisor  owed  nothing  to  the  original  debtor  and  received 
notiiii^  from  him  or  from  the  creditor.^ 

§  479.  A  promise  to  pay  the  promisor's  own  debt  to  his  cred- 
itor*B  creditor  is  not  witiiin  the  statute. 

Nor  is  the  principle  difiFerent  where  a  promisor  previous^ 
indebted  undertakes  for  sufficient  consideration  to  pay  the 
debt,  or  part  of  it,  to  a  creditor  of  his  own  creditor.  Here,  too, 
the  promisor  is  imdertaking  mo^Iy  to  pay  his  own  debt,  he 

'.  NewmoQ,  SS  Miss. 


180,  14  N.  W.  223;  Pntt  t>.  Flahwild, 
121  la.  642,  96  N.  W.  1089;  Bartlett 
p.  Smith,  6  Nd>.  Unoff.  337,  98  N.  W. 
6S7;  Smart  f.  &aart,  97  N.  Y.  559; 
LytHi  0.  aocbesey,  43  N.  Y.  Misc.  67, 
86  N.  Y.  S.  245;  Townsend  v.  Long,  77 
Pa.  St.  143,  18  Am.  Rep.  438;  Bnuee 
tr.  Woods,  36  Tex.  302;  Brown  r. 
Brown  (Tez.  Cir.  A^^.),  155  S.  W.  551; 
Oay  V.  Pembeatoa  (Tex.  Civ.  App.), 
44  S.  W.  400.  See  also  Stovor  v.  Stev- 
ens, 21  Cal.  App.  261,  131  Pso.  332; 
Blacken  i>,  DiUon,  64  Gft.  243. 

•'Wanhsid  k.  R.  R.  Thompson 
Est,  242  Fed.  315,  affd.  tub  nam. 
R.  R.  Thompson  Est.  v.  Weinhard, 
247  Fed.  951,  160  C.  C.  A.  376;  Ia 
Duke  ir.  Barbee,  (Ala.  1B16),  73  So.  472; 
Ford  v.  Fiaaej,  35  Gs.  258;  Cowart  e. 
Sngletary,  140  Ga.  435,  79  S.  E.  196, 
47  L.  R.  A.  (N.  S.)  621  Lowe  p.  TurfHe, 
147  Ind.  652,  44  N.  E.  25  (reputed 
on  later  appnl  in  168  Ind.  47,  62  N. 
E.  628);  37  L.  R.  A.  233;  Johnson 
V.  Knapp,  36  la.  616;  Blair  Town  Lot 
Co.  e.  Walker,  39  la.  406;  Morrison  v. 
Hogue,  49  Iowa,  574;  Piano  Mfg.  Co. 
v.  Burrows,  40  Kane.  361,  19  Pao.  809; 
Mudd  tr.  Carico,  104  Ky.  719,  47  S.  W. 
1080,  20  Ey.  L.  Rep.  898;  Stariba  v. 
Greenwood,  2S  Minn.  521,  11  N.  W. 


Oopper  V.  Poland,  12  Neb.  69,  10 
N.  W.  538;  Berry  ir.  Doremus,  30  N.  J. 
L.  399;  Satterfidd  v.  Kindley,  144 
N.  C.  455,  57  S.  E.  145;  Swihut  t. 
Shamn,  24  Ohio  St.  432;  Feldman  v. 
McGuire,  34  Oi^.  309,  65  Pac.  872; 
MiUer  e.  Beck,  72  Oreg.  140,  142  Vm. 
603;  Ti^lor  t>.  Preston,  79  Pa.  436; 
Elkin  0.  Timlin,  161  Pa.  491,  25  Atl. 
139;  Morris  v.  Gaines,  82  Tex.  255,  17 
B.  W.  538;  'n*dera'  Nat.  Bank  v. 
Oare,  76  Tez.  47,  13  S.  W.  183;  HoUe 
V.  Bailey,  58  Wa.  434,  17  N.  W.  V22. 
But  see  Cox  v.  Baltimore,  etc.,  R.  Co., 
180  Ind.  495, 103  N.  E.  337, 50  L.  R.  A. 
(N.  S.)   453. 

'Bartlett  t>.  Fireman's  Fund  Ina. 
Co.,  77  la.  155,  41  N.  W.  601  (a  otm- 
tract  erf  reinsurance);  French  v.  French, 
84  la.  655,  61  N.  W,  145,  15  L.  R.  A. 
300;  Van  Cappellan  r.  Chicago  Ac. 
R.  Co.,  126  Minn.  261,  148  N.  W.  104; 
Moore  v.  Kirkland,  112  Min.  55,  72 
So.  865;  Repair  v.  Krcbs  Lumber  Co., 
73  W.  Va.  139,  80  S.  E,  140.  E^an  p. 
fireman's  Ins.  Co.,  27  La.  Ann.  368, 
is  a  solitary  decision  to  the  contrary. 

••  Manley  p.  Oeagan,  105  Mass.  104. 
See  also  Walton  p.  MaadeviUe,  56 
la.  697, 9  N.  W.  913,  41  Am.  Rep.  123. 
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is  not  TnnlriTig  himself  surety  for  the  d^t  d  another,  and  it  is 
immaterial  that  Hiexe  is  no  novation.'"  So  far  as  the  new  ihouh 
isor's  obligation  to  his  promisee  is  concerned  the  situation  is 
the  same  as  if  there  were  a  complete  novation. 

§  480.  A  promise  to  pay  for  the  purchase  of  a  claim  is  not 
'  witiiin  the  statute. 
Thoi^  a  creditor's  motive  in  selling  his  claim  may  be  sub- 
stantially the  same  that  he  has  in  endeavoring  to  get  payment 
of  it,  the  transaction  is,  nevertheless,  an  entirely  different  one. 
The  purchaser  does  not  promise  to  pay  the  debt;  he  promises 
to  pay  a  price  for  it;  and  it  is  contemplated  that  the  clfum 
shall  continue  in  existence.  It  is  an  accident  if  the  amount 
which  the  pxirchaeer  promises  to  pay  is  identical  with  the 
amount  of  the  debt.  Accordingly  a  promise  to  buy  a  claim 
is  not  within  the  statute.'* 

§  481.  ^>[^catioii  of  principles  to  building  contracts. 

Cases  have  frequently  arisen  where  a  subcontractor  or  ma- 
terial man  refuses  to  continue  tbe  performance  of  his  contract 
because  of  the  actual  or  prospective  failure  of  the  general 
contractor  to  make  agreed  payments;  and  to  induce  further 
performance  by  the  subcontractor  or  material  man  the  owner 
of  the  building  promises  to  pay  him  for  so  doing.  Where  such 
a  promise  by  the  owner  is  absolute  in  terms  and  not  con- 
ditional on  default  by  the  general  contractor,  the  promise  has 
almost  universally  been  held  original  and  not  within  the  stat- 
ute.'*   On  principle,  however,  distinctions  should  be  observed. 

"Mine  ft  Smdter  8uM>ly  Co-  t>-  »  Anatey  ir.  Marden,  1  B.  ft  F.  N.  R. 

Stockgrowers'   Bank,    173   Fed.   869,  124;  Humphreys  n.   St.   Louie,   eb^, 

98  C.  C.  A.  229;  Casey  tr.  Miller,  3  R.  Co.,  37  Fed.  307;  Nornua  o.  Bul- 

Ida.  667,   32  Pac.    196;   Beitman  e.  lock  County  Bank,  187  Ala.  33,  05  So. 

Binmngham  Punt  ft  Gloae  Co.,  186  371;  Qiat  v.  Harkrider  (Ark.),  IS  8.  W. 

Ala.  313,  64  So.  600;  Indiana  Mfg.  Co.  IS7;  Conger  v.  Cotton,  37  Ark.  286; 

V.  I^}^te^,  76  Ind.  428;  Colvin  s.  Newell,  Hayward  v.  Gunn,  82  111.  385;  Collins 

8  Ky.  L.  Bop.  969;  Clay  Lumber  Co.  v.  Stanfidd,  139  Ind.  184,  38  N.  E. 

0.  Hart's  Branch  Coal  Co.,  174  Mich.  lOBI ;  Hearing  D.Dittman,  8  Fhila.  307; 

613, 140  N.  W.  912;  Holt  v.  DoUarhide,  Stillman  v.  Drnser,  22  R.  I.  389,  48 

61  Mo.  433;  Woods  u.  DaTis,  I  Tex.  Atl.   1;  Lampaon  t.  Hobart,  28  VL 

App.  Civ.  Cas.,  S  962;  Repair  o.  Krebe  697;  Hoeflingw  v.  Stafford,  38  Wis. 

Lumbar  Co.,  73  W.  Va.  139,  80  8.  E.  391. 

140.    See  also  tupra,  {  469.  "  Sezt  e.  Gdee,  80  Ga.  698,  fl  S.  E. 
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Id  many  of  these  cases  the  general  contractor  had  abandoned 
his  contract,  and  the  subcontractor  or  material  man  in  con- 
tinuing performance  no  longer  was  performing  by  virtue  of 
his  contract  with  the  general  contractor,  that  contract  being 
justifiably  abandoned.  The  new  promise  of  the  owner  of  the 
building,  in  such  a  case,  is  not,  so  far  as  future  work  is  concerned, 
to  pay  the  debt  of  the  general  contractor.  The  latter  will  owe 
no  debt  for  this  performance;  for  it  was  not  rendered  in  per- 
formance of  the  contract  with  him,  and  the  promise  of  the  owner 
-  is  not  to  pay  the  debt  of  the  general  contractor,  though  the 
amoimt  of  his  own  debt  may  be  fixed  by  the  obligation  which 
the  general  contractor  would  have  incurred  had  his  contract 
not  been  abandoned.'* 

Cases  where  recovery  on  an  oral  promise  of  the  owner  have 
been  enforced  are,  however,  not  confined  to  Uiose  of  the  sort 
just  indicated. 

In  many  jurisdictions  it  seems  to  be  held  that  even  though 
the  contractor  still  remains  liable  for  the  performance  of  the 
subcontractor  or  material  man,  the  latter  may  enforce  an  abso- 


174;  Cliffoid  V.  Luhriag,  69  lU.  401; 
Sehoenfeld  v.  Brown,  78  III.  487;  Gib- 
Bon  Coun^  v.  Cindntuti  Steam  Heat- 
ing Co.,  128  Ind.  240,  27  N.  E.  612, 

12  L.  R.  A.  602;  Cedar  VaUey  Mfg. 
Co.  V.  StMbaid  (lows),  89  N.  W.  14; 
Walker  v.  Hill,  IIB  Moss.  249;  Ho- 
I«ughlin  V.  Aiutin,  104  Mich.  489,  62 
N.  W.  719;  Wilhelm  t.  Von,  118  Mich, 
loe,  76  N.  W.  308;  Abbott  v.  Naih,  35 
Minn.  ISl,  29  N.  W.  65;  HtzgwUd  v. 
MmriaKy,  14  Neb.  198,  16  N.  W.  233; 
Bayln  f.  Wallace,  66  Hun,  428,  10 
N.  Y.  S.  191;  Farkee  v.  Stafford,  16 
N.  V.  S.  756;  SneU  t>.  Rogera,  70  Hun, 
462,  24  N.  Y.  S.  379;  Schulti  o.  Cohen, 

13  N.  Y.  Miac.  638,  34  N.  Y.  8.  927; 
Sinkovtti  e.  Applebaum,  fi6  N.  Y. 
Misc.  627,  107  N.  Y.  S.  122;  Ciawfonl 
V.  Edimn,  45  Ohio  St.  239,  13  N.  E. 
80;  J«ffenoD  County  t>.  Single,  66  Pa. 
St.  202;  Corcoran  v.  Huey,  231  Pa. 
441,  80  AU.  881;  Oreen  t>.  Oallohan,  54 
Tex.  281;  Howdl  v.  Harvey,  65  W,  Vn. 
310,  04  S.  K  249.  22  L.  R.  A.  (N.  8.) 


1077;  Young  v.  French,  36  Wis.  Ill; 
Petrie  o.  Hunter,  2  Ont.  233.  See  also 
Raabe  v.  Bquier,  148  N.  Y,  81,  ^ 
N.  E.  616;  Repair  e.  Krebe  Lumber  Co., 
73  W.  Va.  139.  80  S.  E.  140.  C/.  Bdt- 
inan  v.  Binningham  Punt  Jr  Glass 
Co.,  186  Ala.  313,  6*  So.  600;  Contj 
«.  Johnaon,  91  Vt.  467,  100  Atl. 
874. 

"  Cases  wtme  the  geneisl  oontrao- 
tor  abandoned  the  oontcAot,  are — 
Clifford  B.  Luhring,  69  lU.  401 ;  3cho«o< 
fdd  V.  Brown,  78  lU.  487;  Wilhdm  v. 
Von,  118  Mich.  106,  76  N.  W.  308; 
Yeoman  o.  Mueller,  33  Mo.  App,  343; 
Kutsmeyer  v.  Ennis,  27  N,  J.  L.  371 
(3  Dutch.) ;  ParkiB  i>.  Stafford,  16  N.  Y. 
S.  766;  SchulU  v.  Cohen,  13  N.  Y. 
Misc.  638,  34  N.  Y.  S.  927;  Desmond  v. 
Schenck,  36  N.  Y.  App.  Diy.  317,  5S 
N.  Y.  8.  251;  Mannetti  b.  Doege,  48 
N.  Y.  App.  Div.  667,  62  N.  Y.  8.  918; 
Crawford  e.  Edison,  45  Ohio  St.  239, 
13  N.  K  80;  Petrie  v.  Huntar,  2  Ont. 
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lute  oral  promiBe  by  the  owner  to  pay  for  the  work  or  materials. 
It  diould  be  observed  m  such  a  case  that  if  the  owner  promises 
payment  merely  from  whatever  may  be  due  by  him  to  the  gen- 
oul  contractor,  the  promise  is  not  within  the  statute.'*  To 
that  extent  the  new  promisor  is  a  primary  debtor.  What  he 
pays  he  would  have  do  right  to  recover  over  from  the  general 
contractor;  but  if ,  as  is  often  the  case,  the  original  contractor 
remains  liable  and  the  owner  undertakes  absolutely  to  pay 
the  subcontractor  or  material  man  whatever  the  services  or 
property  of  the  latter  may  be  worth,  irrespective  of  any  bal- 
ance due  the  general  contractor,  the  promise  is  cm  principle 
within  the  statute.*" 


*•  S.  R.  H.  Robinaon  &  Son  Contracts 
ing  Co.  V.  Twin  City  Bank,  103  Ark. 
21&,  146  S.  W.  S23,  and  aee  infra, 
SS  459,  479. 

**  ThJB  waa  so  held  in  Conti  c.  John' 
son,  91  Vt.  467,  100  Atl.  874.  See  also 
mbock  t>.  C&nner,  218  Man.  B,  105 
N.  E.  462;  Mankin  v.  Jonw,  63  W.  V&. 
373,  80  a.  E.  248,  15  L.  R.  A.  (N.  8.) 
214.  The  case  is  anyogoua  to  thoee 
dted  irtfra,  {  459,  where  one  who  re- 
Offlves  property  to  be  applied  to  the 
payment  of  certain  indebtedness,  un- 
dertakes abBolut«ly  to  pay  the  debt,  not 
merely  to  apply  the  property  in  his 
hands.  In  Boorstein  v.  Moffatt,  36 
Nova  Scotia,  81,  86,  the  court  quoting 
DeColyar  on  the  law  of  Guanmtees,  p. 
109,  said:  "Moreover,  the  question  to 
whom  the  credit  was  given,  ie  not  an 
infallible  test  by  which  to  discover 
in  all  cases  whether  or  not  the  promise 
falls  within  the  4th  section  of  the  Stat- 
ute of  F^uds.  For  sometimes  it  hap- 
pens that  credit  is  entirely  given  to  the 
promisor,  and  yet  the  promise  is 
within  the  4th  section  of  the  Statute  of 
Frauds.  This  is  the  case  wherever  the 
promise  has  not  the  effect  of  disobarg- 
ing  the  ori^nal  debtor." 

Lwd  EUenborou^  in  Barber  v. 
Fox,  1  Stark.  270,  said:  "This  was  the 
in(Jioat«  business,  and  debt  of  au- 
othw,  and  if  the  def  mdant  had  prom- 


ised in  writing,  he  would  have  made 
himself  liable — without  a  promise  in 
writing  he  is  not  liable." 

In  Wilhdm  t>.  Vow,  118  Mioh.  106. 
107,  76  N.  W.  308,  the  court  said: 

"The  fact  that  Wilhehn  had  made  a 
contract  with  Van  Bogaert  &  Co.  to  do 
this  work  would  not  necessarily  raids- 
invalid  a  subsequent  contract  with 
Voea  to  do  the  same  work,  but  both  of 
these  alleged  oral  promises  to  pay  for 
this  work  oould  not  be  valid  at  one  and 
the  same  time.  Unless  the  contract 
with  Van  Bogaert  A  Co.  was  aban- 
doned by  Wilhdm,  so  that  there  would 
remain  no  ri^t  to  a  claim  for  compen- 
sation for  the  work  when  done,  as 
against  them,  the  promise  alleged  of 
VosB  was  collateral,  and  void  under  the 
statute. 

The  right  of  the  plaintiff  to  recover 
against  the  defendant  must  depmd 
upon  the  actual  state  of  affairs  at  the 
time  the  work  was  done.  If  it  was  dcMie 
in  pursuance  of  and  under  the  contract 
with  Van  B(^;aert  &  Co.,  the  perform- 
ance created  an  obligatitm  against  Van 
Boagert  ft  Co.,  and  not  against  Voes; 
while,  if  the  plaintiff  repudiated  tbe 
contract  made  with  that  firm,  so  that, 
although  he  plastered  the  house,  it  was 
done  under  a  different  arrangement, 
and  gave  rise  to  no  obhgation  upon  the 
part  of  Van  Bogaert  ft  Co.  to  pay,  the 
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A  similar  promise  is  not  infrequently  made  to  a  subcon- 
tractor or  a  material  man  by  some  one  other  than  the  owner  of 
the  premises.  Thus  a  surety  for  the  general  contractor,  in  order 
to  save  himself  from  direct  Habihty  to  the  owner,  may  promise 
to  pay  for  work  or  matmals  when  the  general  contractor  has 
made  default  or  is  likely  to  do  ao.  If  the  subcontractor  or 
materialman  in  such  a  case  retains  a  claim  against  the  general 
contractor,  the  new  promise,  on  principle,  is  a  promise  to  pay 
the  debt  of  another;  since  should  the  new  promisor  make  the 
promised  payment,  he  would  be  subrogated  to  a  claim  against 
the  general  contractor.  If,  however,  the  liability  of  the  general 
contractor  was  abandoned  before  the  consideration  was  fur^ 
nished,  the  promise  of  the  surety  is  not  within  the  statute.  So, 
if  the  new  promise  is  only  to  make  payment  from  securities 
in  the  promisor's  hands  to  secure  him  from  liabiUty,  an  oral 
promise  is  valid.^  The  same  reasoning  is  applicable  where  the 
new  promise  is  given  by  a  tenant,'^  or  mortgagee  ^  as  where  a 
deUo,  209  Pb.  1,  57  Atl.  1100.    In  Hall 


drfeodant  would  be  liable  for  hie  prom- 
iM  to  pfty  for  the  work,  if  he  made  such 
froauaa."  See  ftlso  Conti  v.  Johnson, 
01  Vt.  4S7,  100  Atl.  874;  B<md  ». 
Treaher,  37  0.  Can.  Q.  B.  360.  But 
in  Ahnond  v.  Hart,  46  N.  Y.  App.  Div. 
431,  433,  61  N.  Y.  8.  849,  the  oourt 
said:  "The  teat  is  whether  the  person 
sought  to  be  held  liable  is  primarily  so, 
or  only  in  case  of  the  default  of  another, 
and  added.  .  .  . 

'"Hie  fact  that  the  Uability  against 
fhipjHn,  the  oonttactor,  may  remain 
unaSeeted  by  the  promise  of  the  de- 
fendants does  not  bring  tfaia  within  the 
inhibitioD  of  the  statute.  Clark  v. 
Howard,  180  N.  Y.  232,  239,  44  N.  E. 
696;  Farley  i>.  Cleveland,  4  Cow.  432, 
111  Am.  Deo.  387;  Elkin  «.  Timlin, 
151  Penn.  St.  491,  25  Atl.  139."  See 
also  Kepur  v.  Krebe  Lumber  Co.,  73 
W.  Va.  139,  80  8.  E.  140. 

■•'Xlie  tendency  in  American  cases 
is  to  b(dd  the  new  promisor  liable  even 
if  liis  piomise  is  absolute  in  terms, 
■iace  the  ooosideration  was  beneficia] 
to  him.  Alley  v.  Turck,  8  K.  Y.  App. 
Div.  BO,  40  N.  y.  8.  433;  Piiai  v.  Nar- 


D.  Lincoln  Savings  &  Trust  Co.,  220 
Pa.  St.  485,  489,  490,  69  Atl.  994,  the 
court  said: — 

"If  a  special  promise  was  made  by 
the  d^endant  to  the  plaintiffs,  to  see 
them  paid  for  the  performance  of  work 
which  would  be  in  reUef  of  the  obliga- 
tion of  the  defendant  upon  its  prior 
bond,  and  if  thie  payment  was  to  be 
made  from  a  fund  assigned  to,  and  hdd 
by  defendant  for  the  payment  of  sub- 
contractors, clearly,  under  the  authori- 
ties, and  as  a  matter  of  sound  princiide, 
the  promise  would  not  be  within  the 
statute  of  frauds." 

"In  Cooper  ft  Polak  Works  v. 
Rosing,  85  N.  Y.  Misc.  409,  147  N.  Y. 

5.  241,  the  promise  of  the  tenant  was 
hdd  binding  because  it  was  not  in 
terms  identical  with  the  obligation  of 
the  general  contractor,  but  was  to  pay 
a  fixed  sum  irreepective  of  the  con- 
tractor's liability. 

"In  lUbock  V.  Canner,  218  Mass. 

6,  106  N.  E.  462,  the  promise  of  the 
mortgagee  to  pay  the  suboontraetor 
what  was  due  him  from  the  general 
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surety  for  the  general  contractor  is  the  promisor.  All  have  a 
pecuniaiy  interest  in  the  consideration  for  their  new  promises, 
but  all  may  nevertheless  be  merely  promising  to  pay  the  ddttt 
of  another. 


§  4S2.  Promises  to  indemnify. 

The  greatest  confusion  exists  in  regard  to  the  question 
whether  promisee  to  indemnify  are  within  the  statute.  It  has 
been  pointed  out  ^  that  part  of  the  confusion  is  due  to  an  at- 
tempt to  treat  all  promises  of  indeomity  alike,  an  attempt  which 
is  indicated  in  ^)eakirLg  of  promises  to  indemnify,  by  emphadz- 
ing  the  word  "indemnify"  without  consideration  of  the  con- 
tingency against  which  the  promisor  undertook  to  indemnify. 
A  promise  to  indemnify  a  creditor  against  loss  if  he  sells  goods 
to  another,*  or  advances  money  to  him,"  is  certainly  a  promise 
to  answer  for  the  debt  or  default  of  another,  and  of  course  within 
the  statute ;  yet  the  use  of  the  word  indemnify  in  such  a  transac- 
tion is  entirely  proper.**  It  is  therefore  a  primary  question 
whether  the  promisor  agrees,  not  merely  to  indemnify,  but  to  iur 
denmify  for  the  debt,  default,  or  miscarriage  of  another.  If  not, 
there  can  be  no  question  of  the  statute.  The  promise  to  indem- 
nify against  loss  by  fire  has  obviously  nothing  to  do  with  guar- 
anty.**   A  promise  to  indemnify  against  loss  from  the  act  of  a 


oontractor,  mu  hdd  within  the  eUt- 
ute.  Cf.  Kleininui  o.  Auerbach,  82 
N.  Y.  Misc.  436, 143  N.  Y.  S.  1033,  and 
Mernman  v.  McModus,  102  I^.  103, 
wtkere  th«  geneml  contractor  had  aban- 
doned work  before  the  promiae  was 
made  by  the  mortgagee  to  pay  for  the 
work;  and  Boeff  v.  fioaenthal,  37  N.  Y. 
Miac.  852,  76  N.  Y.  8.  988,  where  the 
mortgagee's  promiae  was  held  to  be 
taken  in  lieu  of  the  contractor's  liabil- 
ity, in  all  <rf  which  cases  the  new  prom- 
ise was  lightly  held  not  within  the 
statute.  See  also  Merserau  Co.  o. 
Washburn,  6  N.  Y.  App.  Div.  404,  39 
N.  Y.  S.  664. 

"  Brandt  on  Suretyship,  {  70. 

**  Green  n.  Menominee  Tribe  of 
Indians,  46  Ct.  O.  68. 


Robbing  54  Mont. 
66,  166  Pac.  687. 

■>  In  Stratton  v.  Hill,  134  Mass.  27, 
30,  Field,  J.,  said:  "It  is  sometimes 
eajd  that  a  mere  promise  of  indemnity 
is  not  within  the  statute.  Aldrich  e. 
Ames,  0  Gray,  76;  Wildes  i;.  Dudbw, 
L.  R.  19  £q.  198.  But  whatever  the 
promise  may  be  called,  if  it  is  'a  special 
promise  to  answer  for  the  debt,  de- 
fault or  misdoings  of  another,'  and  that 
is  its  principal  object,  it  would  seem 
that  it  is  within  the  statute.  Crii^ 
D.  HartnoU,  4  B.  &  S.  414;  Dowa  S. 
Snett,  120  Mass.  322."  See  alao 
Cheeaman  v.  Wiggins,  122  Ind.  352, 
23  N.  E.  946. 

"  An  oral  contract  of  insurance  ia 
valid.  Relief  P.  los.  Co.  v.  Shaw,  H 
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third  person  has  equally  little  to  do  with  guaranty  if  that  third 
person  was  under  no  duty  to  the  promisee  to  refrain  from  caiis- 
ingthelossortonmkeitgood."  But  a  contract  to  indemnify  an 
employer  against  loss  from  the  dishon^y  of  an  employee — a 
contract  of  fidelity  insurance — is  a,  contract  to  answer  for  the 
default  of  the  employee's  duty  to  his  employer,  and  is  within  the 
statute."  On  the  other  hand,  no  promise  is  within  the  statute 
by  which  the  promisor  agrees  to  assume  the  primary  liabihty, 
not  only  as  between  himself  and  the  promisee,  but  as  between 
himself  and  any  third  persons.**  An  oral  promise,  therefore, 
to  one  who  signs  negotiable  paper  for  the  accommodation  of  the 
promisor  that  the  latter  will  indemnify  him,  or  save  him  harm- 
less, is  valid; "  as  is  any  other  promise  to  indenmify  the  prom- 
isee for  becoming  surety  for  the  promisor.    It  is  in  r^ard  to 


U.  S.  674,  24  L.  Ed.  291;  Inauraiiae 
Co.  ol  North  America  v.  Bird,  176  111. 
42,  51  N.  E.  686;  MoQuaid  v.  MtoA 
ha.  Co.,  226  Mass.  2S1,  US  N.  G. 
428;  Quiim-Shei^erdaoD  Co.  t.  United 
States  EldeUty  &o.  Co.  (Minn.),  172 
N.  W.  0»3;  Scka  v.  British  Amerioan 
Amur.  Co.,  162  H.  Y.  284,  56  N.  E. 
743,  48  L.  R.  A.  424;  Hartford  F.  Ins. 
Co.  V.  WhitDum,  75  Ohio  St.  312,  79 
N.  E.  469,  9  Ann.  Caa.  218. 

M  As  in  Patrick  tr.  Buber,  78  Neb. 
S23,  112  N.  W.  358. 

A  contract  by  one  innirance  com- 
pany to  reinBUre  another  ia  ther^ore 
not  within  the  statute.  Bartlett  it. 
Fb«nan'B  Ins.  Co.,  77  Iowa,  155,  41 
N.  W.  601;  Merchant «.  O'Rourke,  111 
la.  361,  S2  N.  W.  769.  The  opposing 
dedfflon  of  Egan  u.  Fireman'a  Ins.  Co., 
27  Ia.  Ann.  368,  is  indefensible. 

"Wainwright  Trust  Co.  t>.  United 
States  Fiddity  &a.  Co.  (lad.  App.}, 
114  N.  E.  470;  Commonwealth  D.  Sn- 
Bon,  143  Ey.  428,  136  S.  W.  912,  U  R. 
A.  1917  B.  139,  Ann.  Cos.  1912  D.  291. 
In  Quinn-Shefdia'dson  Co.  v.  United 
8tat«8  PHdeUty  Ac.  Co.  (Minn.),  172 
N.  W.  693,  the  oourt  while  admitting 
the  logical  force  of  the  preceding  cases 
reused  to  follow  them. 


**A  promise  i^  a  tobwMO  seller  to 
reimbune  one  vith  whom  the  promi- 
BOra  dealt  for  any  loss  suffered  from 
guoiaateeing  their  tobaooo  on  resdling 
it,  is  not  within  the  statute.  Robtftson 
o.  Willhoite,  157  Ey.  58,  162  S.  W. 
563. 

So  where  a  promise  wsa  made  to  a 
landlord,  in  order  to  induce  him  to  can- 
cel a  lease,  that  the  promiaws  would 
aave  him  hormlete  from  any  loas  of 
rent  he  might  suffer.  Smith  p.  Schnei- 
der, 84  N.  Y.  S.  238.  See  also  Bullock 
■>.  IJoyd,  2  C.  ft  P.  119;  Adams  e. 
Donsey,  6  Bing.  506;  Marcy  v.  Craw- 
ford, 16  Conn.  549,  41  Am.  Deo.  158; 
Green  o.  Brookins,  23  Mich.  48,  9 
Am.  R(^.  74;  Hull  v.  Brown,  35  Wis. 
<t52. 

"Howee  n.  Martin,  1  Esp.  162; 
Adams  t>.  Dansey,  6  Bing.  506;  Lavh 
t>.  Gallup,  67  Cal.  595,  8  Pac.  322; 
Marcy  p.  Crawford,  16  Conn.  549,  41 
Am,  Deo.  158;  Goodspeed  v.  Fuller, 
46  Me.  141,  71  Am.  Deo.  672;  Weld  r. 
Nichols,  17  Pick.  538;  Green  o.  Brook* 
ins,  23  Mich.  48, 9  Am.  R^.  74;  Allaire 
p.  Ouland,  2  Johns.  Cos.  62;  Evans  tr. 
Mason,  1  Lea,  26;  Dorwin  o.  Smith, 
36  Vt.  69;  HuU  tr.  Brown,  35  Wm. 


(ibvGoOt^lc 


928  WILLISTON   ON   CONTRACTS  §  4S2 

promises  to  mdemnify  those  who  become  sureties  for  the  debts 
of  third  persons,  given  as  an  inducement  to  the  sureties  for 
entering  into  the  obligation  tliat  the  question  has  given  rise 
to  the  greatest  difficulty.  In  the  first  place  it  must  be  asked — 
Was  the  principal  debtor  also  bound  to  indemnify  the  surety? 
If  so,  even  though  that  promise  is  an  implied  one,  the  new  prom- 
isor is  entering  into  an  identical  obligation  which  should  be 
subject  to  the  same  rule  which  governs  all  promises  to  satisfy 
the  obligations  of  another.  If  that  rule  is  ^t  a  new  promise 
is  within  the  Statute  of  Frauds,  unless  the  original  indebted- 
ness is  dischai^ed  or  the  new  promisor  receives  such  new  and 
beneficial  consideration  as  to  make  the  obligation  on  his  part 
primary,  ^e  inquiry  must  be  made  in  each  case — What  ctm- 
sideration  has  the  new  promisor  received  for  his  promise  to 
indemnify  the  surety?  Was  that  consideration  such  as  to  make 
the  duty  of  indemnity  primarily  his?  In  the  cases  which  have 
arisen  this  will  not  generally  be  true,  though  under  the  broad 
rule  sanctioned  by  the  Supreme  Court  of  the  United  States  " 
some  business  advantage  frequently  accrues  to  the  new  prom- 
isor. On  the  ot^er  hand,  if  the  test  to  be  applied  is  whether  the 
new  promisor  undertakes  xmconditionally  to  pay  the  debt  of 
another,  or  merely  agrees  to  pay  if  the  principal  debtor  makes 
default  in  his  duty  to  indemnify,  the  promise  to  indemnify  the 
surety  is  not  within  the  statute,  since  the  promisor  agrees  to  give 
such  indemnity  absolutely  as  soon  as  the  surety  suffers  loss  and 
not  conditionally  on  tl^e  principal  debtor  making  default  in  his 
duty  to  indemnify."*  In  this  class  of  cases  the  Enghsh  deci- 
uons  clearly  adopt  the  latter  test.^*>    How  tmsatisfactory  this 

**  See  eupra,  \  472.  default  of  the  principal  dehtor'a  obliga' 

"  Coafuaion  muat  not  be  caused  by      tion  to  the  creditor,  but  to  the  e: 


the  fact  that  the  obligation  mAy  be  of  any  condition  in  the  new  promise  of 

oonditional  on  default  by  the  principal  indemnity  that  it  shall  become  eSeo- 

debtor  to  the  holder  of  the  obligation,  tire  only  on  the  principal  debtor's 

If  the  sureties  are  acoommodatioD  in-  default  in  his  duty  to  indemnify  his 

doreers  of  a  note,  for  instance,  their  surety. 

liability  is  thus  conditional;  if  they         '*The  promise  was  held  not  within 

are  acoonunodation  makers,  it  is  not.  the  statute  in  Thomas  v.  Cook,  S  B.  A 

But,  the  question  concerning  the  Stat-  C.  728,  but  was  held  within  the  statute 

ute  of  Frauds  relates,  not  to  a  oondi-  in  Qreen  v.  Creesw^,  10  A.  k,  E.  453, 

tion  in  the  new  promise  of  indemnity  where   the    defendant    had   promised 

that  it  shall  become  eSective  only  on  the  plaintiff  indonnity  if  the  pl»intjff 
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test  is  has  already  been  seen; "  but  tiie  weight  of  authority  in 
the  United  States  Buppo]*ts  the  English  decisions  on  promises 
to  indemnify  sureties,  holding  such  promises  not  within  ^e 
statute/*  though  not  adopting  generally  the  same  test  of  form. 


would  become  surety  on  a  bail  bond 
in  a  civil  case;  Lofd  Denman,  C.  J., 
sajnng:  "that  the  arrested  debtor, 
who  obtains  his  freedom  by  b^ng 
buled,  undertakes  to  his  bail  to  keep 
tfaem  harmleaa,  by  papng  the  debt, 
or  surroundings."  In  Crippa  v.  Hart- 
ncdl,  4  B.  ft  S.  414,  the  oourt  said: 
"But  there  is  a  great  distinctian  be- 
tween that  caee  (Green  p.  Cre»well], 
and  the  pment.  Hera  the  bail  was 
giren  in  a  chminal  proceeding;  and, 
where  bail  is  given  in  such  a  proceeding 
there  is  no  contract  on  the  part  of  the 
pemon  bailed  to  indemnify  the  person 
who  became  bail  for  him.  Here  is  no 
debt,  and  with  respect  to  the  person 
who  bails,  there  ia  hardly  a  duty;  and 
it  may  very  well  be  that  the  iHtimiee  to 
indemnify  the  bail  in  a  ariminal  mat- 
ter should  be  conaidered  purely  as  an 
indemnity,  which  it  has  been  decided 
to  be."  But  in  later  Rngliah  cases. 
Green  v.  CrcBSwell  seems  overruled. 
Batson  o.  King,  4  H.  A  N.  739;  Wildea 
tr.  Dudbw,  L.  R.  IS  Eq.  198;  Tn  re 
Bolton,  8  Times  L.  R.  668;  s.  c.  36  Sol. 
J.  608;  Hoylo  v.  Hoyle,  U893|  1  Ch.  84; 
GuUd  V.  Conrad,  [1894]  2  Q.  B.  886. 
In  the  case  last  dted,  the  oourt  rested 
its  decision  firmly  on  the  distinction 
between  promiaee  to  pay  at  all  events, 
and  promises  to  pay  conditionally  on 
default. 

"Supra,  S465. 

"Gkxlden  v.  Pierson,  42  Ala.  370. 
[but  see  Brown  tr.  Adams,  1  Stew.  Gl; 
POBtm  p.  Qem  (Ala.),  78  So.  883,  1 
A.  L.  R.  381];  Reed  b.  Holcomb,  31 
Conn.  360;  ftnith  v.  Delaney,  64  Conn. 
264,  29  Atl.  496;  McCormiok  e.  Boy- 
Ian,  S3  Conn.  686,  78  Ati.  335,  Ann. 
Cas.  1912  A.  882;  Wolthausen  v. 
'nimpat  (Conn.),  105  Atl.  687  (but 
aee  Clement's  App.,  52  Conn.  464); 


Jones  p.  Shorter,  1  Ga.  294, 44  Am.  Dec. 
649;  Reffieter  v.  Waterman,  161  111. 
169  (but  see  Brand  e.  Whelan,  18  HI. 
App.  186);  Horn  v.  Bray,  51  Ind.  555, 
19  Am.  Rep.  743;  Anderson  v.  Spoice, 
72  Ind.  315,  37  Am.  Rep.  162;  Over- 
ruling Brush  0.  Carpent«r,  6  Ind.  78); 
Keeeling  v.  Fraiier,  119  Ind.  185,  21 
N.  £.  562;  Mills  v.  Brown,  11  Iowa, 
814;  Patton  v.  Mills,  21  Kans.  163; 
Dunn  i>.  West,  5  B.  Moa.  376;  Lucas 
V.  Chamberlain,  8  B.  Mon.  276;  George 
V.  Hoskins,  17  Ey.  L.  Rep.  63, 30  S.  W. 
406;  Smith  p.  Saywud,  5  Me.  504; 
Alger  t>.  Scoville,  1  Gray,  391;  Aldrich 
v.  Ames,  9  Gray,  76;  Hawes  o.  Murphy, 
191  Mass.  469,  78  N.  E.  109;  Boyer  v. 
Soulw,  106  Mich.  31,  62  N.  W.  1000 
(but  see  First  Bank  p.  Bennett,  33 
Mich.  520);  Fidelity  Co.  v.  La^rior,  64 
Minn.  144,  66  N.  W.  143;  Noyes  v. 
Ostrom,  113  Minn.  Ill,  129  N.  W.  142; 
Minidc  v.  Huff,  41  Neb.  516,  59  N.  W. 
79S;  Holmes  p.  Knights,  10  N.  H.  176; 
Demeritt  v.  Bicktord,  58  N.  H.  623; 
Apgar  p.  Hiler,  24  N.  J.  L.  812;  Cortel- 
you  V.  Hoaghuid,  40  N.  J.  Eq.  1;  Wilson 
V.  Hendee,  74  N.  J.  L.  640,  66  AU.  413; 
Chapin  v.  Merrill,  4  Wend.  657;  Barry 
V.  Ransom,  12  N.  Y.  462;  Sanders  p. 
OiUespie,  59  N,  Y.  250;  Tighe  o.  Morri- 
aon,  116  N.  Y.  263,  22  N.  E.  164,  5 
L.  R.  A.  617  (overruling  Kingjley  p. 
Balcome,  4  Barb.  131);  Jones  v.  Baoon, 
146  N.  Y.  446,  40  N.  E.  216;  Rose  v. 
Wollenberg,  31  Oreg.  269,  44  Pao.  382, 
39  L.  R.  A.  378;  Ferrell  v.  MiUipan 
(Ten.  av.  App.),  156  S.  W.  230;  Al- 
phin  p.  Lowman,  116  Va.  441,  79  8.  E. 
1029;  Handsaker  p.  Pedersen,  71 
Wash.  218, 128  Pac  230;  Shook  v.  Van- 
mater,  22  Wis.  632;  Vogd  p.  Mdms, 
31  Wis.  306,  11  Am.  R^.  608;  Barth 
p.  Grof,  101  Wa.  27,  76  N.  W. 
1100. 
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The  reasoning  is  generally  very  unsatisfactory.  Frequently 
the  courts  do  not  even  seem  aware  what  obligation  it  is  for 
which  the  indenmitor  is  asserted,  to  have  become  surety.  It 
is  often  apparently  supposed  that  the  contention  is  that  the 
indenmitor  has  undertaken  to  answer  for  the  obligation  upon 
which  the  indemnified  surety  puts  his  name.^'  Again  it  some- 
times seems  to  be  supposed  that  because  the  obligation  of  the 
principal  debtor  to  save  harmless  or  indemnify  his  surety  is 
generally  mere^  implied  in  ia.ct  or  imposed  by  law  rather  than 
undertaken  in  express  terms  that  a  promise  to  beccone  in  ^ect 
surety  for  the  performance  of  this  obligation  is  not  witiiin  the 
statute.'*  But  as  has  been  seen,  a  promise  to  answer  for  de- 
fault in  any  kind  of  obligation  is  within  the  statute.'^  There 
can  be  no  doubt,  also,  that  the  case  is  within  the  mischief  which 
the  statute  seeks  to  remedy,  if  the  purpose  of  the  statute  is 
what  has  been  generally  supposed.^  The  promisor,  h^ie,  is 
receiving  nothing  of  advantage  to  himself.  The  consideration 
enures  to  the  benefit  of  the  principal  debtor  and,  in  return  for 
that  consideration,  the  promisor  undertakes  to  do  somediing 
which  the  principal  debtor  ought  to  do  himself. 
The  most  plausible  suggestion  for  supporting  the  numerous 


^So  able  a  writer  as  Bishop,  Laws 
of  Contraots,  E  1216,  falls  into  this 
error.  Ho  says — "On  principle,  this 
queetioD  ie  determinable  by  a  very 
simple  taflt.  You  promise  James  that, 
if  he  puts  his  name,  as  surety  for  Jtrfm, 
on  a  bond  running  to  Richard,  you 
will  hold  hjin  haxmlesB;  he  doee  it;  John 
makes  default.  All  agree  that,  in  this 
case,  John  is  the  'another'  of  the  stat- 
ute. But  Richard,  to  whom  the  debt 
is  due,  cannot  sue  you;  John  failing, 
his  claim  over  is  alone  on  James.  Aside 
from  difficulliee  as  to  the  form  of  the 
aotion,  your  liability  begins  only  when 
James  has  paid  him.  There  remains 
now  for  adjustment  only  what  you 
had  promised  to  James,  who  is  not 
'anotho-,'  but  the  promisee  himself, — 
the  debt  is  yours  to  him,  and  there  is 
nothing  going  out  from  you  to  any 
third  person.     Hence,  the  cose  ia  not 


within  the  statute,"  and  this  passage 
is  quoted  ss  decisive  in  Beseeter  t. 
Waterman,  151  Dl.  169,  37  N.  E.  875. 

Of  oouive  it  is  true,  as  Bishop  ^ys, 
that  "all  agree  that  John  is  the  'an- 
other' of  the  statute,"  but  the  obUgO' 
tion  of  John,  which  is  in  question,  is  not 
John's  obligation  to  Richard  but  his 
obligation  to  Jamee,  his  surety,  to  save 
him  harmless. 

"  Thus  in  Besseter  r.  Waterman,  151 
ni.  168,  37  N.  E.  875,  the  court  says— 
"It  is  dear  that  Severaon  [ttie  princi- 
pal debtor],  at  no  time  mode  drfault 
in  not  indemnifying  Resaeter,  for  he 
was  under  no  oontract  obligation  to 
indemnify  him.  Not  having  promised 
indemnity,  Severson  could  not  make 
default  in  any  promise  or  undertaking 
with  Besseter." 

"  See  supra,  i  453. 

"  See  supra,  }  4S2. 
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decisions  holding  such  a  promise  not  within  the  statute  is  that 
the  scope  of  the  new  promise  is  wider  than  that  of  the  principal 
debtor's,  in  that  the  new  promisor  undertakes  to  indemnify  the 
surety  at  all  events  whether  the  principal  debtor  is,  or  is  not, 
bound  to  make  such  indemnity  himself.  But  in  the  ordinary 
case,  the  principal  debtor  is  liable  and  there  is  no  reason  to 
suppose  that  the  parties  did  not  assume  the  truth  to  be,  what 
it  in  fact  is,  that  the  obli^tions  are  co-eJrtensive."  The  prom- 
isee requires  the  new  prouuse  of  indemnity,  not  because  it  is 
different  in  scope  from  that  of  the  ori^nal  debtor,  but  because 
the  promisee  fears  that  the  debtor  will  not,  or  cannot,  fulfil 
the  obligation  he  has  undertaken.  A  very  respectable  minor- 
ity of  the  decisions  hold  such  promises  to  be  within  the  statute." 


§  463.  Promises  in  part  to  pay  tiie  debt  ot  anotber,  or  to  pay 
part  of  the  debt  of  another. 

It  sometimes  happens  that  a  promisor  engines  to  pay  the 
debt  of  another  and  also  render  some  performance  which  is 
not  within  the  Statute  of  Frauds.  In  such  a  case  the  problem 
is  presented  of  how  far  the  Statute  of  Frauds  affects  the  whole 
undertaking.    As  stated  in  the  following  section,  there  are 


"  In  Buoh  a  case  the  promiae  Betms 
deftriy  wiUun  the  statute .  See  supra, 
i  4fi3.  And  even  though  the  parties 
had  in  mind  that  there  might  be  a  pa»- 
mble  difference  in  the  aoope  of  the  two 
obligations,  the  result  should  be  the 
same.    See  tupra,  {  454. 

» Winckworth  t>.  Milla,  2  Eep.  484 
(oTcmiled);  Poetea  v.  Cl«n  (Ala.), 
78  So.  883,  1  A.  L.  R.  381;  May  v.  WU- 
fianiB,  61  Mias.  126,  48  Am.  R^.  80; 
Cnit  V.  Lott,  87  Mm.  S90,  40  So.  426, 
6  Ann.  Cae.  670;  Garner  c.  Hudgins,  46 
Mo.  90&,  2  Am.  Rep.  520;  Biesig  v. 
Britton,  SO  Mo.  204,  21  Am.  Rep.  379; 
ffiirtley  V.  Sandtord,  66  N.  J.  L.  627; 
50  Atl.  454,  5S  L.  R.  A.  206;  Drau^um 
e.  Bunting,  9  Ired.  10;  Easter  v.  White, 
12  Ohio  St.  219;  Eelsey  v.  Hibba,  13 
Ohio  St.  340;  Nugent  t>.  Wolfe,  11  Ps. 
471,  4  Atl.  15  (but  see  ElUn  t>.  Timlin, 
151  Pa.  491,  25  Atl.  i: 


Nonce,  1  Speem,  4;  Maoey  v.  Chit- 
dress,  2  Tenn.  Ch.  438;  Wolrerton  v. 
Davis,  85  Va.  64, 6  S.  E.  619  (overruled 
by  Alphin  t,.  Lowman,  115  Va.  441, 
79  8.  E.  1020,  Ann.  Cas.  1915  A.  863). 
In  some  of  the  States  where  a  pronuae 
to  indemnify  a  surety  is  held  within 
the  statute,  a  contrary  result  is  reached 
if  the  promisor  is  a  co^eurety.  Barry 
V.  Ransom,  12  N.  Y.  462;  FetteU  d. 
MaxvreU,  28  Ohio  St.  3S3,  22  Am.  Rep. 
393.  See  also  Alphin  e.  Lowmoo,  115 
Va.  441,  79  8.  E.  1029,  Ann.  Cas.  1915 
A.  863.  But  in  Posten  o.  Cl«n  (Ala.), 
78  So.  683, 1  A.  L.  R.  381,  such  a  prom- 
ise was  held  within  the  statute.  In  so 
far  as  the  new  promise  extends  beyond 
the  obligation  to  contribut«  imposed 
by  law  on  the  promisor,  irrespective  of 
his  promise,  the  distinction  has  no 
foundation  in  reason. 
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certain  cases  where  the  pronuBe  to  pay  the  debt  of  another  is 
wholly  subordmate  to  other  imdertakingB  which  fonu  the 
main  object  of  the  contract,  and  where  in  consequence  an  ex- 
ception has  been  made  judicially  to  the  Statute  of  Frauds; 
and  in  some  jurisdictions  apart  from  such  a  doctrine,  an  oral 
promise  in  consideration  of  goods  or  services  present^  fur- 
nished which  includes  an  undertaking  not  only  to  pay  for  those 
goods,  but  also  to  pay  for  goods  or  services  previously  furnished 
to  ainol^er  and  for  which  he  is  still  indebted  is  enforced  iar  the 
full  amount."  Such  decisions,  however,  seem  indefensible  on 
principle  since  they  clearly  aUow  the  enforcement  of  a  promise 
to  answer  for  the  debt  of  another,  and  the  consideration  re- 
ceived is  the  equivalent  only  for  part  of  the  agreed  price.  As 
to  the  goods  or  services  previously  furnished,  the  promisor  is 
merely  a  surety.  Decisions  of  at  least  equal  weight  Uf^ld 
this  view.* 

If  it  be  granted  that  where  the  promisor's  undertaking  is  in 
part  to  pay  for  the  debt  of  another,  that  part  at  least  is  un- 
enforceable; the  question  then  arises,  can  the  other  part  be  en- 
forced? If  the  promise  is  indivisible,  since  it  cannot  be  enforced 
as  a  whole,  it  obviously  cannot  be  enforced  in  any  part.  Gen- 
erally in  such  cases,  however,  the  promise  is  divisible.  In  such 
a  case  it  is  important  for  the  plaintiff  to  sue  only  upon  the 
portion  of  the  pronuse  which  is  outside  of  the  statute;  for 
should  he  sue  on  the  whole  promise,  as  he  could  not  prove  the 
contract  declared  on,  he  could  not  recover  at  all  without  amend- 
ing his  declaration.*' 

»  Clifford  V.  Luhring,  69  HI.  401;  French,  35  Wis.  HI,  the  creditor  givw 

Hill  V.  Bank  of  Seneca,  100  Mo.  App.  up  the  ponibility  of  requiting  a  lien 

230,  73  S.  W.  307;  Fitxgerald  v.  Morri-  to  secure  the  back  debt,  trying  upon 

sey,  14  Neb.  198,  15  N.  W.  233;  Moi^  the  new  promiae,  a  new  element  enters 

rissey  v.  Kinsey,  16  Neb.  17,  19  N.  W.  into  the  case,  and  the  discussion  twpra, 

454;  Wills  v.  CMtler,  61  N.  H.  405;  §472,  is  appUcable. 

Crawford  v.  Edison,  45  Oh.  St.  239,  13  »  Andre  v.  Bodman,  13  Md.  241,  71 

N.  E.  80;  Piiri  p.  Nardello,  209  Pa.  1,  Am.  Dec.  628;  Gill  v.  Herrick,  11  Maw. 

57  Atl.    1100;  Muller  v.  Riviere,  59  601;  Ruppe  e.  Peterson,  07  Mich.  437, 

Tex.  640,  46  Am.  Rep.  291.  35  N.  W.  82  (but  see  McLaughlin  tr. 

Where  as  in  McLai^hlin  s.  Austin,  Austin,  104  Mich.  489,  62  N.  W.  719); 

104  Mich.  489,  62  N.  W.  719;  Abbott  Belknap  r.  Bender,  75  N.  Y.  446;  Bir- 

p,  Nash,  36  Minn.  451,  29  N.  W.  65;  cheU  o.  Neaster,  36  Ohio  St.  331. 

Downea  i>.  Ehnira  Bridge  Co.,  82  N.  Y.  "  See  Lexington  o.  Clarke,  2  Tent. 

App.  D.  639,  81  N.  Y.  S.  834;  Young  v.  223;  Chatw  v.  Beckett,  7  T.  R.  201; 
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If  the  plaintiff  sues  on  that  portion  of  a  divisible  promise, 
which  is  outside  the  statute,  whether  he  can  recover,  depends 
upon  principles  somewhat  analogous  to  those  govemii^  con- 
tracts in  part  illc^.**  If  the  plaintiff  has  furnished,  or  is  pre- 
pared to  furnish  when  due,  the  whole  consideration  for  the 
defendant's  promise,  includii^  that  portion  which  is  within 
the  statute  as  well  as  that  portion  which  is  not,  the  plaintiff  is 
clearly  entitled  to  recover  on  the  enforceable  part  of  the  defend- 
ant's pronuse.  So  if  the  consideration  to  be  furnished  by  the 
plaintiff  was  divisible  and  he  has  furnished  that  portion  of  the 
consideration  allotted  to  the  portion  of  the  defendant's  promise 
on  which  suit  is  broi^t,  recovery  may  also  be  allowed.^'  But 
unices  one  of  these  conditions  is  true,  the  plaintiff  cannot  re- 
cover. 

A  pronuse  to  answer  for  part  of  the  debt  of  another  is  also 
witiiin  the  statute.'* 

§  IM.  Guaranties  withdrawn  from  the  statute  by  Oieir  c<»i- 
nection  with  a  larger  contract 

The  contract  made  by  a  del  a-edere  factor  with  his  principal, 
which  includes  an  obligation  to  guarantee  the  debts  due  the 
principal  which  are  created  by  the  factor's  sales  of  his  prin- 
cipal's goods  has  been  held  not  within  the  statute.*'  And 
though  it  has  been  sfud  that  this  result  goes  to  the  vei^  of  the 
law,**  it  is  clearly  settled.    So  a  promise  made  by  the  seller  of 

Tbamas  v.  Williaois,  10  B.  &  C.  664;  Anstey  v.  Marden,  1  B.  ft  P.  N.  R. 

Noyee  r.  Humphnys,  11  Gntt.  036;  124;  Jolley  v.  Walker,  26  Ala.  6fi0,  an 

and  the  explanation  of  some  of  these  diacredited. 

cases  in  Wood  e.  Benson,  2  C.  ft  J.  M.  *•  Couturier  v.   Hastie,    8   Ex.   40; 

*>  See  infra,  U  1779  el  uq.  Sutton  v.  Qrey,  [18931  Q.  B.  285;  Swan 

»  See  Wood  v.  Benson,  2  C.  ft  J.  94;  n.  Nesmit,  7  Hek.  220,  19  Am.  Deo. 

Rand  v.  Mather,  II  Cuah.  1,  S9  Am.  282;  Suman  v.  Inman,  6  Mo.  App.  3S4; 

Dec.  131.  Sherwood  ».  Stone,    14   N.   Y.    267; 

"  Emmet  v.  Dewhuret,  3  Mc  N.  A  Wolff  v.  Koppd,  5  Hill,  458;  GuKen- 

G.  587;  Temple  v.  Bush,  76  Conn.  41,  heim  v.  Rosenfeld,  9  Baxt.  533;  Brad- 

S5  AU.  557.     In  Spear  v.  Fanners'  ley  v.  Richardson,  23  Vt.  720. 

Bank,  IS6  HI.  555,  41  N.  E.  164,  two  "  In  Harburg  Comb  Co.  v.  Martin, 

oreditora  orally  agreed  to  share  the  [19021  1  K.  B.  778,  790,  StirUng,  L.  J., 

kssea  they  might  suffer  from  the  de-  said:  "From  the  judgment  of  Bowen, 

fault  of  their  common  debtw.     The  L.  J.,  in  Sutton  ft  Co.  u.  Orey,  09  L.  T. 

agreement  was  held  not  to  be  within  (N.  S.)  364,  at  page  355,  it  is  clear  that 

the  statute.    Contrary  statements  in—  he  regarded  Courturier  v.  Hutie,  8  Ex. 
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a  note  or  claim  ^;aiiist  another  to  guarantee  payment  tliereof, 
is  held  not  within  the  statute." 

In  both  these  cases  typical  guarantiee  are  given.  The 
promises  are  withdrawn  from  the  statute  oniy  because  the 
transaction  on  both  sides  is  concerned  wiUi  a  matter  to  which 
the  guaranty  is  a  mere  incident." 


40,  aa  going  to  the  very  vwge  of  tbe 
!>w,  and  he  referred  to  the  otMerv&- 
tiona  upon  it  made  by  Page  Wood,  V. 
C,  in  Wiokham  v.  Wickhom,  2  K.  ft  J. 
478,  at  p.  487." 

"  Beaty  r.  Grim,  18  Ind.  131  (but 
see  Haaeanger  p.  Newman,  83  Ind.  124) ; 
little  D.  Edwards,  69  Md.  490;  Hunt 
o.  Adams,  S  Mas.  358,  4  Am.  Dec.  68; 
HungtiDgton  v.  Welliiigton,  12  Mioh. 
10;  Wilson  v.  Hentges,  29  Minn.  102, 
12  N.  W.  161;  Barker  v.  Scudda,  56 
Mo.  272;  CardeU  ».  McNeil,  21  N.  Y. 
336;  Milks  ».  Kich,  80  N.  Y.  269,  36 
Am.  Hep.  615;  Newell  v.  Chapman,  74 
Hun,  111;  Rowland  e.  Rorke,  4  Jones 
L.  337;  Malone  v.  Keener,  44  Fa.  107; 
Hall  0.  Rogers,  7  Humph.  636;  Hop- 
kins V.  Richardson,  9  Gratt.  485;  Eagle, 
etc..  Machine  Go.  v.  Shattuck,  63  Wis. 
4M,  10  N.  W.  690,  40  Am.  Rep.  TOO. 

In  the  following  cases  notes  were 
anigned  by  tbe  payee  without  indorse- 
ment, but  with  a  guaranty  of  payment : 
Mobile  Co.  p.  Jonee,  67  Ga.  108;  Smith 


v.  Knch,  3  III.  321;  Adoock  v.  Fleming, 
2  Dev.  &  B.  226;  Ashford  v.  Robinwn, 
8  lied.  114;  Rowland  v.  Rorke,  4  JtMua 
(N.  C),  337;  Hall  v.  Rogera,  7  Hum^A. 
536;  Wyman  v.  Goodrich,  26  Wis.  21. 
C/.  Dows  V.  Swett,  120  Mass.  322,  127 
Mass.  364, 134  Mass.  140,  46  Am.  Rep. 
310,  where  the  guarantee  <rf  anoOna'o 
noVe  made  payable  to  the  credit^ 
and  of  which  die  guarantor  had  never 
been  the  holder,  was  Md  within  the 
statute,  thou^  the  whole  tianMcticai 
was  entered  into  as  a  meflns  of  p^ing 
the  guarantor'a  own  dd>t.  But  see 
Sheldon  if.  Butler,  24  Minn.  613; 
Crane  n.  Wheder,  48  Minn.  207,  60 
N.  W.  1Q33;  Eagle,  etc..  Machine  Co. 
t>.  Shattuck,  63  Wis.  456,  10  N.  W.  600, 
40  Am.  Rep.  780. 

"  Cf.  with  these  cases 
on  divisiUe  promises  in 
section.  In  tbeee  cases,  also,  it  is 
true  that  the  guarantee  rdatad  only 
to  a  portion  of  the  contract  cm  eitber 
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CONTRACTS  OR  SALES  OF  ANY  INTEREST  IN 
LANDS;  AGREEMENTS  NOT  TO  BE  PERFORMED 
WITHIN  A  YEAR 

Agreemeata  in  oonaideFation  of  maiTuge 48B 

Marriage  Bettlranenta , 488 

Contrsctfl  for  the  Bale  of  land  diatinguiflhad  from  oonreraooea 487 

What  is  a  oontract  for  sole  or  purchase 488 

Contracts  of  agency  and  partnership 489 

Contracts  of  partition  or  fizing  boundaries 400 

What  ia  an  interest  in  land 491 

Contracts  h)  sell  or  discharge  mortgage  debts 492 

Contracts  relating  to  land  but  not  for  its  sale  are  not  within  the  statute. . . .  493 

Part  performance  of  agreements  for  the  sale  <A  land 494 

Agreements  not  to  be  performed  within  a  year 495 

Promises  to  support  for  a  term  of  yeats 496 

Promisee  not  to  compete  for  a  fixed  period  exceeding  a  year 497 

Promises  subject  to  bd  expreas  defeasance,  or  proTiding  for  alteniatiTe 

perfoimance 498 

The  form  ratlier  than  the  subetance  of  an  agreement  may  bring  it  within 

the  statute 499 

Agreements  of  which  the  parties  do  not  contoaplate  performance  within  a 

year 500 

Promisee  to  marry  and  promisee  falling  within  other  cLausM  <rf  tiie  statute. .  501 

Calculation  of  the  term  of  a  year 602 

Subsequent   recognition  of  an  oral  contract  which  was  not  performable 

within  a  year 608 

Contracts  performable  or  performed  within  a  year  on  one  aide  but  not  on 

the  oilier £04 

§  186.  Agreements  in  consideration  of  marriage. 

The  distinction  must  be  drawn  between  agreements  in  con- 
templation of  marriage  and  agreements  in  consideration 
thereof.  The  statute  does  not  invalidate  an  oral  promise  merely 
because  it  is  made  in  contemplation  or  marriage. ' 

>  Riley    n.    Riley,    26    Conn.    1S4;  Mo.  24,  34  S.  W.  489,  31  L.  R.  A.  810, 

Railbolt  ».  Ibst,  56  Ind.  638,  28  Am.  54  Am.  St.  B^.  863;  I^reen  p.  John- 

R^.  40;  Steen  v.  Kirkpatrick,  84  Miss,  son,  78  Wis.  300,  47  N.  W.  61S,  23 

63,  36  So.  140;  Nowaok  o.  B«ger,  133  Am.  St.  Rep.  404. 
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It  is  definitely  established  also  that  mutual  proinises  to 
many  are  withdrawn  from  the  statute  and  are  valid  thou^ 
oral.'  It  has  been  suggested  in  support  of  this  conclusioQ 
that  the  conmderation  in  such  cases  is  not  marriage,  but  the 
other  party's  reciprocal  promise  to  marry.  This  distinction 
if  valid  would  involve  the  conclusion  that  any  oral  bilateral 
agreement  consistii^  on  one  Edde  of  a  promise  to  mfury  is 
vahd,  but  this  conclusion  cannot  be  accepted.  There  seems 
no  doubt  that  except  in  the  case  of  mutual  promises  to  many, 
an  "agre^nent  in  condderatjon  of  marriage"  includes  ao 
agreement  where  the  consideration  on  one  nde  or  the  other  is 
a  promise  to  many.'  The  exception  from  the  statute,  therefwe, 
of  mutual  promises  to  marry  must  be  explained  merely  oa 
grounds  of  policy. 

§  186.  Maziiage  settlements. 

There  can  be  no  doubt  of  the  sufficiency  of  marriage  or  of 
a  promise  to  many  as  consideration  for  an  executory  promise; 
nor  is  this  point  ever  disputed.  But  if  a  promisor  or  grantor 
is  insolvent  his  contract  or  conveyance,  though  valid  between 
the  parties,  may  be  invalid  against  creditors. 

To  support  a  conveyance  made  when  the  grantor  was  in- 
solvent, such  consideration  as  would  be  sufficient  for  an  ex- 
ecutory promise  is  insufficient.  The  law  here  considers  the 
adequacy  and  value  of  what  is  given  in  exchange  for  the  convey- 
ance, requirii^  some  equivalence  of  values.  It  is  well  settled, 
however,  that  marriage  is  to  be  treated  as  a  valuable  consder- 
ation.^     Logically,  this  is  indefensible;  consideration  having 

'  Clark  p.  Fcodletoa,  20  Conn.  495;  *  Thua  a  bilat«ral  agreement  to 
Blackburn  u.  Mann,  85  111.  222;  Short  mury  which  includes  as  one  of  its 
D.  Stotta,  68  Ind.  29;  C&ylor  v.  Roe,  99  terms  a  promise  to  make  a  mairiage 
Ind.  ],  5;  Withers  t>.  Richardson,  5  settlement,  is  within  the  statute. 
T.  B.  Mon.  94,  17  Am.  Dec.  44;  Mor-  Chase  t>.  Fits,  132  Mas.  369.  See  abo 
Bon  0.  Yarborough,  5  La.  Ann.  316;  Hunt  v.  Hunt,  171  N.  Y.  396,  54  R  E. 
Ogden  V.  Ogden,  1  Bland  Ch.  284;  159,  69  L.  R.  A.  306,  and  casn  on 
Wilbur  V.  JohnHon,  68  Mo.  600;  Barge  marmge  aettlemmta  in  the  following 
t>.  Hsslam,  63  Neb.  296,  88  N.  W.  516;      section. 

Derby  v.  Fheipe,  2  N.  H.  S15.  But  if  *  Peacbey  on  Marriage  Settlemoita, 
not  to  be  performed  within  a  year  p.  62,  J.  R.  Leininger  Lumber  Co.  r. 
such  promises  are  obnoxiouB  to  an-  Dewey,  86  Neb.  659,  126  N.  W.  87. 
other  clause  of  thes  tatute.  See  infra,  A  promise  to  marry  also  is  good  eon- 
I  fiOl.  sidoation,    and  if  without  fault  on 
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value  only  to  the  grantor  is  not  usually  held  sufficient  to  pre- 
vent a  conveyance  from  being  fraudulent,'  and  even  if  marriage 
could  ever  be  regarded  as  a  valuable  consideration  for  a  settle- 
ment, it  seems  that  to  be  such,  the  agreement  should  have  been 
made  as  part  of  the  ei^agement  to  many.  If  two  people  have 
already  mutually  promised  to  marry,  the  subsequent  marriage 
is  no  more  than  the  fulfilment  of  a  1^^  obligation;  and  cannot, 
on  principle,  serve  even  as  technical  consideration,  much  less 
aa  such  consideration  as  is  necessary  to  support  a  conveyance 
by  an  insolvent  debtor.  But  though  it  has  been  held  in 
Arkansas,*  that  marriage  is  a  valuable  consideration  only  if 
given  or  promised  prior  to  an  engagement  to  marry,  the  dis- 
tinction generally  taken  is  only  between  ante-nuptual  settle- 
ments or  agreements,  and  post-nuptial  settlements  or  agree- 
ments; and  any  settlement  or  agreement  for  settlement  made 
before  marriage  ib  considered  as  made  for  value.  An  executory 
promise  for  a  settlement  is,  however,  within  the  Statute  of 
Frauds,  and  therefore  must  not  only  be  supported  by  conader- 
ation,  but  must  be  in  writing  in  order  to  t>e  «iforceable;  ^  and 
an  oral  agreement  in  consideration  of  marri^;e  to  renounce 
any  rights  in  ihe  real  estate  of  the  promisee  acquired  by  the 
marriage  is  equally  invalid.'  The  fulfilment  of  the  marriage 
for  which  a  settlement  was  orally  pronused  does  not  render 


eitha  aide,  the  marriage  doee  not  take 
place,  the  grantee's  title  is,  neverthe- 
leoB,  unimpeachable.  Smith  v.  AHea, 
6  Allen,  454, 81  Am.  Dm.  7S8;  De  Hin- 
apolia  V.  Reilly,  44  N.  Y.  App.  Div. 
22,  60  N.  Y.  S.  417,  affd.  in  168  N.  Y. 
S8S,eON.E.1110.  On  the  other  hand, 
in  Hoemer  v.  Tiffany,  115  N.  Y.  App. 
Div.  303, 100  N.  Y.  S.  797,  a  trustee  in 
bankruptcy  waa  allowed  to  show  that  a 
woman  upon  whom  pn>perty  had  been 
settled  in  conaderation  of  her  marriage 
with  the  grantor,  already  had  a  hus- 
band living  and  tJierefore  that  tm 
marriage  with  the  grantor  (the  bank- 
rupt), was  no  consideration. 

■  See,  t.  g.,  cases  holding  fraudulent 
oonveyanoes  in  consideratioD  of  prom- 
isee  to  suppcHl  the  grantor — 14  Am.  ft 
Eng.  Eni^yc.  of  Law   (2d  ed.),  246; 


or  to  pve  him  employment, — 17  L.  R. 
A.  (N.  S.)  310,  or  to  drop  a  weD- 
founded  suit  against  him  for  divorce. 
Oppenheimer  ■>.  Collins,  115  Wis.  283, 
91  N.  W.  690,  60  L.  R.  A.  406.  C}.  In 
re  Pope,  J1008]  2  K.  B.  169. 

■  MUes  V.  Monroe,  90  Aik.  531. 

'  Montacute  v.  Maxwell,  1  P.  Wn». 
618;  Uoyd  n.  Fulton,  91  U.  8.  479,  23 
L.  Ed.  363;  Peek  o.  Peek,  77  Cal.  106, 
19  P&o.  227,  I  L.  R.  A.  185;  Moore  t>. 
Allen,  26  CoL  197,  57  I^.  698,  77 
Am.  9t.  Rep.  255;  White  v.  Bigelow, 
154  Mass.  593,  28  N.  E.  904;  Watkins 
V.  Watkina,  82  N.  J.  Eq.  483,  89  Atl. 
253;  Henry  v.  Henry,  27  Ohio  St. 
121. 

•  Montacute  n.  Maitwell,  1  P.  Wma. 
618;  Pardue  ».  Ardie,  101  Miss.  88^ 
58  So.  769. 
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the  oral  promise  enforceable;  *  and  even  though  an  oral  agree- 
ment made  before  marriage  is  carried  out  after  marriage  by 
the  execution  of  the  agreed  settlement,  the  transaction  is 
regarded  as  no  better  than  a  gift,  so  far  as  creditors  are  con- 
cerned." 

Whether  a  ffit,  and  therefore  whether  such  a  settlranent 
after  marriage,  is  vaUd  depends  upon  the  law  of  fraudulent 
conveyances.  In  most  juridsictions  a  voluntary  conveyance 
which  leaves  the  grantor  with  means  sufficient  in  all  reason- 
able probability  to  satisfy  his  creditors  is  valid."  In  these 
jurisdictions,  therefore,  if  an  oral  ante-nuptial  settlement  is 
executed  without  thereby  rendering  the  settlor  insolvent,  or 
nearly  so,  the  transaction  is  valid.*'  In  a  few  jurisdictions, 
however,  a  voluntary  convq^ance  by  a  debtor  may  be  attacked 
by  any  creditor  whose  claim  existed  at  the  time  of  the  settle- 
ment if  the  settlor  subsequently  becomes  insolvent;  althou^ 
he  was  perfectly  solvent  for  a  time  after  the  settlement  was 
made."    In  sadi  States,  therefore,  a  post-nuptial  settlement 

■See  infra,  {533.  Tbe  point  is  insolvent  debtor  to  one  having  a  claim 
neceffiarily  involved  also  in  caeca  cited      valid  but  unenforceable  because  of  sc 


tupra,  n.  7.  Cf.  infra,  f  S04,  as  to  a 
siniilar  question  under  another  clauae 
of  the  statute,  where  the  lack  of  ea- 
foraeabtlit]r  of  the  promise  depends 
on  the  nature  of  the  promise,  whereas 
undw  the  present  clause  it  depends  on 
the  nature  d  the  consideration. 

»Re  Holland,  [1902]  2  Ch.  360; 
Warden  v.  Jonea,  2  De  G.'&  3.  78;  Lon- 
don p.  G.  L.  Anderson  Brass  Works 
(Ala),  72  So.  359;  Winn  v.  Albert, 
2  Md.  Ch.  16g,  5  Md.  06;  Deshon  v. 
Wood,  148  Mass.  132,  19  N.  E.  1,  I 
L.  R.  A.  518;  BoTBt  V.  Corey,  15  N.  Y. 
505.  Cf.  with  these  decisions,  cases 
holding  that  an  oral,  and  therefore  un- 
enforceable  trust,  may  be  carried  out 
by  the  trustee  in  spite  of  the  objection 
of  creditors  or  a  trustee  in  bankruptcy. 
Bwieyir.  Wood,  211  Msss.  37,  97  N.  E. 
902.  See  also  VanSickle  v.  Wells, 
Fargo  i.  Co.,  106  Fed.  16;  Martin  n. 
Remington,  100  Wis.  540,  76  N.  W. 
614,  60  Am.  St.  Rep.  941;  and  cases 
which  hold  that  a  preference  by  an 


rule  of  procedure  like  the  Statute  of 
Limitations  or  the  rule  prohibiting  a 
wife  from  suing  her  husband  is  not  a 
fraudulent  conveyance.  Wri^t  v. 
Wright,  103  Fed.  580;  Vandolde  e. 
Wdls,  Faigo  &  Co.,  105  FM.  16;  Vic- 
tor V.  Swisky,  87  HI.  App.  583;  Brook- 
viUe  Nat.  Bank  ».  Kimble,  76  Ind.  195; 
aty  Bank  v.  Wright,  68  la.  132,  26 
N.  W.  35;  Meredith  v.  Schaap  (la-), 
85  N.  W.  628;  Firat  Nat.  Bank  v.  Eich- 
meir,  153  la.  154,  133  N.  W.  464;  Ftart 
V.  Steele,  46  Minn.  1,  48  N.  W.  413; 
Dayton  Co.  v.  Sloan,  49  N^.  622,  68 
N.  W.  1040;  Manchester  e.  Tibbetls, 
121 N.  Y.  219,  24  N.  E.  304,  18  Am.  St. 
Rep.  816;  McConnell  e.  Barbs-,  86 
Hun,  360,  33  N.  Y.  S.  480;  McAfee  p. 
McAfee,  28  S.  Car.  1S8,  5  S.  E.  480. 

"See  Wiiliston's  Cas.  Bankruptcy 
(2ded.),p.  ISln.  1. 

"Ex  parU  Whitehead,  14  Q.  B.  D. 
419,  and  see  oases  cited  in  the  fol- 
lowing notes. 

"  This  is  the  rule  laid  down  by  ChtU)- 
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made  in  confomuty  with  an  oral  ante-nuptial  agreement  is 
always  open  to  the  possibility  of  attack  by  the  settlor's  cred- 
itors." Where  the  interests  of  creditors  are  not  concerned, 
it  goes  without  saying  that  if  an  oral  ante-nuptial  contract 
is  executed  by  an  actual  settlement,  the  settlement  is  irrevoc- 
able. But  whether  the  post-nuptial  reduction  to  writing  of 
tiie  prior  agreement  will  make  the  transaction  enforceable 
between  the  parties  is  the  subject  of  some  conflict.  The 
question  of  a  subsequent  memorandum  thus  presented  under 
this  clause  of  the  statute  seems  no  different  in  principle  from 
the  same  questions  when  presented  under  other  clauses.  Under 
the  English  Statute,  which  requires  either  that  the  "agree- 
ment ...  or  some  memorandum  or  note  thereof"  diall  be  in 
writing,  it  seems  clear  both  on  principle  and  authority  that  a 
written  memorandum  made  subsequently  to  the  oral  agree- 
ment will  vahdate  the  contract  as  between  the  parties,  though 
not  as  gainst  third  persons,  from  the  time  when  it  was  orig^- 
ally  made."  But  in  the  United  States  many  jurisdictions, 
while  doubtless  intending  to  follow  in  the  main  the  English 
model,  have  provided  in  their  statutes  that  the  contract  or 
agreement  must  be  in  writii^  without  adding  the  alternative 
possibiUty  of  a  memorandum  or  note  thereof.  Even  in  statutes 
of  this  form  it  is  not  clear  that  a  post-nuptial  writii^  may  not 
validate  an  oral  ante-nuptial  agreement.^*    If  an  indivisible 

MUor  Kent  in  Reade  v.  LinvigHtoD,  3  bdd  that  a  Bubaequent  writing  which 

Johns.  Ch.  481,  8  Am.  Dec.  520,  and  did  not  recite  that  its  purpose  was  to 

though  the  case  is  overruled  now  in  give  effect  to  a  prior  oral  agreemeot 

New  York,   and  is  not  law  in  most  was  invaLd,  saying,  at  pages  624,  625, 

States,  it  is  stiil  followed  in  Alabama,  "We  have  held,  however,  that  if  sfter 

Kentucky,     Michigan,    New    Jersey,  the  miJring  of  a  parol   ante-nuptial 

South  Carolina,  Virginia,  West  Vir-  agreement  the  parties  after  marriage 

^nia.  See  Williston's  Cas.  Bankruptey  reduce  it  to  writing,  and  in  the  writing 

(2d  ed.),  p.  173  n.  1.  recogniEe  and  put  in  force  and  give  fi~ 

"  Carter  v.   Worthington,   S2  Ala.  feet  to  the  previous  parol  one,   the 

334,  2  So.  516;  Manning  o.  Riley,  62  writtoi  one  will  be  given  effect  as  an 

N.  J.  Eq.  SO,  27  Atl.  810.  ante-nuptial,  and  not  a  post-nuptial 

"Hammetsley  v.  DeBiel,  12  C.  Sc  one.    See  Kohl  v.  I^Vederick,  115  Iowa, 

F.  4S.    See  i^fra,  S  S90.  517,  88  N.  W.  1066.    The  present  case 

X  In  Ftaxer  s.  Andrews,  134  Iowa,  involves  a  somewhat  different  question, 

621,  112  N.  W.  92,  the  court  constru-  in  that  there  is  nothing  in  the  writing 

ing  the  Iowa  statute  which  requires  itself  which  shows  that  it  whs  executed 

that  "the  contract"  shall  be  in  writing  to  give  effect  to  and  make  of  writing 

ftod  signed  by  the  party  to  be  charged,  a  previous  parol  antenuptial  agree* 
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contract  is  made  partly  in  consideration  of  marriage  and  partly 
for  aome  other  consideration,  the  whole  contract  necessarily 
becomes  unenforceable.'^ 

§  187.  Ccmtracts  for  the  sale  of  land  distinguished  from  c<m- 
veyances. 
At  common  law  corporeal  hereditaments  could  be  conveyed 
only  by  livery  of  seisin  or  by  deed;  and  incorporeal  heredita- 
ments could  be  conveyed  only  by  deed."*  Executory  contracts, 
however,  for  the  sale  of  land,  are  valid  though  oral  except  so 
far  aa  statutes  of  frauds  have  enacted  the  contrary.'*  The 
questions  must,  therefore,  be  kept  distinct,  what  is  essential 
for  the  conveyance  of  a  given  interest  in  property,  and  what 
is  essential  for  an  executory  contract  to  convey  it.  The  latter 
question  only  is  appropriate  here.  The  clause  of  the  English 
Statute  under  consideration  does  indeed  profess  to  include  any 
contract  or  sale  of  land,  but  in  view  of  the  first  section  of  the 
statute,  which  prohibits  the  transfer  of  real  estate  without 
writing,  it  is  probable  that  contract  or  sale  means  in  effect 
contract  for  sale — the  words  used  in  the  seventeenth  section. 


ment.  In  Buch  cases  the  authorities 
from  other  States  are  in  hopeless  ood- 
flict,  and  we  h&ve  not  heretofore  had 
occasiofi  to  pass  upon  the  subject. 
Among  those  cases  holding  such  an 
instrument  good  are — Moore  v.  Hatri-^ 
son,  26  Ind.  App.  408,  S9  N.  E.  1077; 
Buffington  i>.  Buffington,  ISl  Ind.  200, 
Gl  N.  E.  328;  Cooper  v.  Wonnald,  27 
Bear.  266;  Argenbright  «.  Campbell, 
3  Hai.  &  M.  144.  To  the  contrary 
are — McAnnuIty  c.  McAnnulty,  120 
111.  28,  II  N.  E.  397,  60  Am.  Bep.  652; 
PoweU  V.  Meyers,  23  Ky.  L.  Bep.  795, 
64  8.  W.  428;  Smith  v.  Greer,  3  Humph. 
118;  Borst  v.  Corey,  16  Barb.  136." 
To  the  cases  supporting  such  agree- 
menta  may  be  added,  Winalow  s. 
White,  163  N.  C.  29,  70  S.  E.  2S8. 

■>  "It  i&  true,  marriage  was  not  the 
sole  consideration  for  the  agreement, 
on  the  part  of  the  intended  wife,  that 
she  would  not  demand  dower  in  case 
che  survived  her  intended  husband;  his 


agreement  not  to  exercise  the  ri^ts^ 
in  reqtect  to  her  property,  which  the 
marriage  would  confer,  constituted  a 
additional  coasida^tion  for  the  agree- 
ment on  her  part;  but  the  agreemait 
was  entire;  the  intended  marriage  en- 
tered into,  and  formed  a  part  <tf  the 
entire  eonmderation  on  both  sides,  and 
without  it,  the  agreement  would  neTw 
have  been  made."  Henry  d.  Henry,  27 
Ohio  St.  121,  128.  C/.  I^rsKi  v.  John- 
son, 78  Wis.  300,  47  N.  W.  616. 

"Maybaiy  ■>.  Johnson,  3  Green 
(N.  J.),  116. 

"  Miller  v.  Wilson,  146  El.  523,  628, 
34  N.  E.  1111,  37  Am.  St.  Rep.  186; 
Mobile,  etc.,  Ins.  Co.  v.  McMillan,  31 
Ala.  711,  719;  BeU  v.  Breckenridge,  1 
A.  K.  Marsh.  663,  665;  McKennon  ■>. 
^mn,  1  Okla.  327,  33  Pac.  582.  See 
OS  to  Louisiana  law — Mason  o.  Towne, 
12  Ia.  Ann.  194;  Barrett  f.  His  Cred- 
itors, 12  Robinson,  474;  BeU  s.  An- 
drews, 4  Dallas,  152,  1  L.  Ed.  779. 
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§  488.  What  is  a  contract  for  sale  or  purchase. 

Any  contract  the  pxupose  of  which  is  to  transfer  to  one  of 
the  parties  an  interest  in  land  for  a  price  paid  or  to  be  paid  to 
the  other  party  is  within  the  statute.  The  price  need  not  be 
payable  in  money;  "^  an  agreement  to  exchange  lands  is  as  com- 
pletely within  the  statute  as  a  conbact  to  sell  them  for  a  pe- 
cuniary consideration;  *'  and  so  is  an  agreement  by  which  an 
~  nterest  in  land  then  conveyed  is  to  be  reserved  to  the  grantor. " 
Nor  is  it  material  that  the  conveyance  is  not  to  be  made  directly 
from  one  party  to  the  contract  to  the  other.  A  contract  to 
convey  to  a  third  person  is  within  the  statute,*'  and  though  a 
contract  in  which  one  party  promised  to  procure  a  conveyance 
to  the  other  by  a  third  p^son,  would  not  be  if  the  price  for  the 
land  was  to  be  paid  by  the  grantee  to  the  grantor,  since  such 
a  contract  would  be  merely  a  contract  of  agisacy,  in  which  the 
agent  guaranteed  that  he  would  successfully  accomplish  the 
business  intrusted  to  him,**  yet  if  the  party  promising  to 
procure  tiie  conveyance  is  himself  to  pay  whatever  price  is 
necessary  to  the  grantor,  and  is  to  receive  from  hia  own  co- 
contractor  a  price  not  for  his  services,  but  for  the  land,  the  con- 
veyance of  which  he  agrees  to  procure,  the  agreement  is  within 
the  statute.*"  A  contract  in  which  one  party  agrees  to  buy 
land  from  a  third  person,  takii^  the  conveyance  to  himself,  is 
within  the  statute  if  the  land  so  bought  is  to  be  held  for  the 
benefit  of  the  oiher  party  to  the  contract,**  since  the  perform^ 

"Barter   V.    Kitch,    37    Ind.    554;  Cash,  171  Mo.  App.  396,  156  8.  W. 

Dowling  V.  McKcainey,  124  Maas.  47S;  779;  Mow  v.  Culver,  64  Pa.  414,  3  Am. 

Cole  V.  Cole,  99  Min.  33S,  54  So.  953,  Rep.  601;  Clegg  v.  Bmuum  (Tex.  Civ. 

34  L.  R.  A.  (N.  8.)  147.  Ann.  Cm.  App.),  190  S.  W.  812. 

1913  E.   332;   Slooum  v.   Wooley,   43  »•  Lewia  v.  Brown,  22  Cal.  App.  38, 

N.  J.  Eq.  451,  11  Atl.  264;  Burlin^e  133  Fao.  331. 

B.  Buiiingame,  7  Cow.  92;  Jack  v.  Mc-  f  Wright  v.  Qreen  (lud.),  119  N.  E. 

Eee,  9  Pa.  St.  236;  SaSerl  v.  MueUer,  379. 

156  Wis.  ^9,  146  N.  W.  787.     Cf.  ■•  Baanon   s.   Bean,   9  Iowa,   395. 

GilfiUsn  V.  SohaUer,  33  S.  D.  172,  144  See  also  oupm,  H  274,  276,  tit^ra,  }  489. 

N.  W.  133.  "Horsey  v.  Graham,  L.  R.  5  C.  P. 

"  Purcdl  B.  Miner,  4  Wall.  S13,  18  9,  13;  Martin  v.  Wharbm,  38  Ala.  637; 

L.  Ed.  435;  Wdch  v.  Bigger,  24  Idaho,  Rawdon    v.    Dodge,    40    Mich.    B97. 

169, 133  Pac.  381 ;  Gordon  v.  Simmons,  The  case  of  Cooley  v.  Osbonie,  50  la. 

136  Ky.  273,  124  S.  W.  273,  Ann.  Cos.  526,  to  the  contrary  cannot  be  sup- 

1012  A.  305;  Beckm&nn  v,  Mepham,  97  ported. 

Mo.  App.  161,  70  S.  W.  1094;  Sursa  v.  >  Howland  d.  Blake,  97  U.  S.  624, 
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ance  of  Buch  a  contract  involves  the  acquisition  of  an  equitable 
interest  in  the  land  by  one  party  and  the  toansfer  of  such  an 
interest  to  him  by  the  other;  but  if  the  party  agreeing  to  buy 
the  land  is  to  hold  it  when  purchased  for  his  own  benefit,  an 
oral  agreement  is  valid."  Contracts  to  devise  real  estate  by 
will,  since  they  contemplate  a  transfer  <^  real  estate  for  a  con- 
sideration, are  also  within  the  statute.**  So  an  oral  agreement 
by  a  widow  to  allow  her  community  interest  in  real  estate  to 
pass  under  her  husband's  will,  is  unenforceable."  A  defimct 
written  agreement  for  the  sale  of  an  interest  in  land  ordinarily 
cannot  be  orally  revived,*"  so  that  an  agreement  that  a  mort- 
gage formerly  given  to  secure  a  debt  which  has  been  paid, 
shall  stand  as  security  for  a  new  advance,  must  be  in  writing;  " 
but  if  the  old  writing  accurately  expressee  every  term  of  the  new 


24  L.  Ed.  1027;  Stephensim  o.  Tbomp- 
son,  13  ni.  186;  Heaton  n.  Ounes,  lOS 
lU.  479,  487,  64  N.  E.  1081;  Hocker 
t>.  Gentry,  3  Mete.  (Ky.)  463.  In  Mo- 
Lmnan  p.  Boutdl,  117  Mich.  644, 76  N. 
W.  76,  &n  agreement  by  which  one 
pafty  was  to  convey  land  to  a  oorpora- 
tioD  in  which  the  other  partieB  to  the 
Dontnct  wera  interested,  was  held 
within  the  statute. 

"  Ambrose  v.  Ambrose,  94  Ga.  666, 
19  S.  E.  980;  LitUe  v.  MoCarter,  89 
N.  C.  233. 

>  MaddiBOn  v.  Alderson,  8  A.  C.  467; 
Horton  V.  Stogmyer,  175  Fed.  756,  99 
C.  C.  A.  332;  Quiik  v.  Bank  at  Com- 
merce, 244  Fed.  682,  157  C.  C.  A.  130; 
Manning  v.  Rppen,  95  Ala.  537,  11  So. 
56;  WaUace  v.  Rappleye,  103  III.  229, 
252;  Wallace  v.  Long,  105  Ind.  522,  5 
N.  E.  606,  65  Am.  Rep.  222;  Wri^  v. 
Green  (Ind.),  119  N.  E.  379;  Hamilton 
IT.  TUraton,  93  Md.  213,  48  AU.  709; 
Gould  V.  Mansfield,  103  Mas.  408, 
4  Am.  Rep.  573;  Ludwig  v.  Bungart, 
48  N.  Y.  App.  Div.  613,  63  N.  Y.  S. 
91;  Kling  i>.  Bordner,  65  Ohio  St.  86, 
61  N.  E.  148;  Brown  p.  Golightly,  106 
8.  C^.  519,  91  S.  E.  869,  Ann.  Cas. 
1918  A.  1185;  Goodloe  i>.  Goodloe,  116 
Tenn.  262,  92  S.  W.  767,  6  L.  R.  A. 


(N.  8.)  703;  Newcomb  o.  Cox,  27  Tex. 
Civ.  App.  583,  66  8.  W.  338;  Hender- 
son t>.  Davis  (Tex.  Civ.  App,),  191 
S.  W.  358;  Plimkett  v.  Bryant,  101 
Va.  814,  45  8.  E.  742;  Swash  v.  Sharp- 
stein,  14  Wash.  426,  44  E>ac.  862,  32 
L.  R.  A.  796;  In  ra  Edwall'a  Est.,  75 
Wash.  391,  134  Pac.  1041;  In  rt 
Sheldon's  &t.,  120  Wis.  26,  97  N.  W. 
624.  Cf.  Homer  o.  Maxwell,  171  la. 
660,  153  N.  W.  331;  Woods  v.  Dunn, 
81  Oreg.  457,  159  Pac.  1158;  Quion  s. 
Quinn,  6  8.  Dak.  328,  68  N.  W.  808, 
49  Am.  St.  875.  In  Goi^on  ■>.  Spdl- 
man,  145  Oa.  682,  89  S.  E.  749,  Ann. 
Cas.  1918  A.  852,  performance  d  aa- 
vioes  during  the  promisor's  life  as  oon- 
mderation  for  the  promise  was  hdd 
such  part  performance  as  to  make  the 
contract  enforceable. 

■•Herrick  p.  Miller,  69  Wash.  456. 

"Smith  V.  Taylor,  82  CaL  533,  23 
Pac.  217;  Davis  v.  Parish,  Litt.  Cas. 
(Ky.)  153;  McConathy  v.  Unham, 
116  Ky.  735,  76  S.  W.  635;  Maxfield  ■>. 
West,  6  Utah,  327,  23  Pac.  764;  Wil> 
liamson  v.  Parton,  18  Grat.  475; 
Thompson  t>.  Robinson,  65  W.  Va. 
600,  64  S.  E.  718. 

"  Ron  V.  Hodgea,  108  Aik.  270,  157 
8.  W.  391. 
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agreement^  and  contains  no  additional  terms  or  conditions, 
there  seems  no  reason  why  the  parties  should  not  adopt  their 
former  writing  as  a  present  memorandum.  A  contract  to 
reconvey  is,  of  course,  as  fully  within  the  statute  as  a  contract 
to  make  an  original  conveyance."  But  where  a  conveyance 
is  obtained  by  means  of  a  fraudulent  oral  promise  to  reconvey 
which  the  promisor  never  intended  to  keep,  a  constructive 
trust  arises  and  the  grantor  can  regain  his  land.*'  The  statute 
is  applicable  to  the  obli^tion  of  the  buyer  as  well  as  to  that  of 
the  seller,*^  unless  a  conveyance  has  actually  been  made.'" 


§  489.  Contracts  of  agency  and  partnership. 

The  authority  of  an  agent  to  enter  into  a  contract  for  the 
sale  or  purchase  of  land  though  given  orally  will  enable  him 
to  bind  his  principal  by  contract  with  a  third  persoi),*'  except 
where  statutes  e^ressly  require  such  authority  to  be  in  writ- 
ii^."    The  agent's  authority  indeed  is  in  no  proper  sense  a 


"  Hurlejr  v.  Donovan,  182  Moas.  04, 

64  N.  E.  68fi;  Weaver  v.  AitcheBon,  65 
Mich.  286,  32  N.  W.  436;  Poi^ie  v. 
Poppe,  114  Mich.  649,  72  N.  W.  612, 

65  Am.  St.  Rep.  503;  Campbdl  v. 
Bri^t,  87  MiM.  443,  40  So.  3;  MeEee 
tr.  Vail,  79  N.  C.  194. 

"Roiell  EI.  Vanqrokle,  II  Waah.  79, 
39  Pao.  Z70. 

M  Cocking  V.  Ward,  1  C.  B.  868; 
Reynolds  v.  Dtmkiric  Ac.  R.  Co.,  17 
Barb.  613;  Simms  v.  Killian,  12  Ired. 
252;  Coleman  v.  Chwter,  14  3.  C.  286. 
Bee  alao  caaes  cited  infra,  i  494,  n.  36. 
But  under  the  construction  given  to 
the  worda  "party  to  be  charged"  in 
KHne  StAtea  or  by  tbe  ex^tte  words  of 
local  statutes,  tUs  is  not  true  in  all  of 
the  United  States.     See  v^ra,  {  S86. 

"SeeiV™,  S*93,  odjin. 

••  Heard  B.  Filler,  4  Ch.  App.  648; 
Union  Bbk  A.  Paper  Corp.  v.  BiscboS, 
255  Fed.  187;  Rutenberg  b.  Main,  47 
Cal.  213;  Harper  v.  Goldschmidt,  166 
Cal.  245,  104  Pac.  451,  28  L.  R.  A. 
(N.  S.)  689,  134  Am.  St  Rep.  124; 
Bottman  ■>.  Waason,  5  Kan.  6S2;  Rose 


D.  Hayden,  35  Kbiu.  106,  10  Fac.  654; 
Talbot  D.  Bowen,  1  A.  K.  Mareh.  436, 
10  Am.  Dec.  747;  Brown  v.  Eaton,  21 
Minn.  400  (changed  by  statute,  Cour- 
sdle  V.  W^yerhauser,  69  Minn.  328, 
332,  72  N.  W.  fl»7);  Curtis  v.  Blair, 
26  Miss.  309,  69  Am.  Dec.  257;  Lob- 
deU  V.  Mason,  71  Miaa.  937,  16-So.  44; 
Hopper  V.  McAUum,  87  Miaa.  441,  40 
So.  2;  Rii^  V.  Minor,  29  Mo.  439; 
Cobban  v.  HecUen,  27  Mont.  245,  70 
Pao.  805  (changed  by  statute);  Tyr- 
rell p.  O'ConwH-,  56  N.  J.  Eq.  448,  41 
AU.  674;  WowaU  tr.  Munn,  5  N.  Y.  229, 
55  Am.  Dec.  330;  Newton  c  Bronson, 
13  N.  Y.  586,  67  Am.  Dec  89;  Blaas  v. 
Terry,  156  N.  Y.  122,  136,  50  N.  E. 
963;  Sholoviti  v.  Noorigian  (R.  I.),  107 
Ati.  94;  Dodge  c  Hopldns,  14  Wis.  630; 
Tufta  0.  Brace,  103  W».  341,  344,  79 
N.  W.  414;  Brown  o.  Oriawold,  109 
Wis.  275,  279,  85  N.  W.  363. 

"  Mech«n,  Agency  (2d  ed.),  {  229, 
enumerates  the  following  States  as 
having  enacted  statutes  requiring 
authority  to  contract  for  the  sale  of  Ute 
principal's  land  to  be  written:  Ala- 
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contract; "  but  the  contract  express  or  implied  between  the 
agent  and  principal  as  to  the  terms  on  which  the  authority 
should  be  exercised  may  also  be  enforced  by  one  of  them  against 
the  other,  although  the  agency  related  to  land,  and  the  con- 
tract was  not  in  writing;  **  unless  the  obligation  of  which  en- 
forcement is  sought  is  to  transfer  an  intereet  in  land,  in  which 
case  the  obhgation  is  unenforceable.  Thus,  if  the  agreed  com- 
pensation of  the  agent  was  an  interest  in  the  land  to  which  the 
agency  related,  he  cannot  recover  it.** 

So  "Where  a  man  merely  employs  another  person  by  parol  as 
an  agent  to  buy  an  estate,  who  buys  it  for  himself  and  denies  the 
trust,  and  no  part  of  the  purchase  money  is  paid  by  the  principal, 
and  there  is  no  written  agreement,  he  cannot  compel  the  agent 
to  convey  the  estate  to  him,  as  that  would  be  directly  in  the  teetii 
of  the  Statute  of  Frauds,"  [either  of  the  section  invahdating 
oral  trusts  or  that  invahdating  oral  contracts  to  sell  land}.*' 

An  oral  agreement  of  partnership  is  vahd  though  the  inten- 
tion of  the  partners  is  to  own  or  deal  in  real  estate,**  since  the 


bama,  Calif oroja,  Colorado,  Illinois, 
Michigan,  Minnesota,  Mimouri,  Ne- 
braaka,  New  Hampshire,  New  Jersey, 
New  York,  North  DakoU,  Ohio, 
Peniwylvania,  Rhode  Island,  West 
Virginia.    See  also  tupra,  %  276. 

"  8e6  tupra,  }  274. 

"  Jackson  f.  HiggiDB,  70  N,  H.  637, 
49  AU.  574;  Abbott  e>.  Hunt,  129  N.  C. 
403,  40  S.  E.  119. 

"Dunphy  o.  Ryan,  116  U.  S.  491, 
29  L.  Ed.  703,  6  8.  Ct.  486;  Robbins 
V.  Kimball,  5fi  Ark.  414,  416,  IS  8.  W. 
457,  29  Am.  St.  Rep.  4S;  McDonald  v. 
Malti,  78  Mich,  685,  44  N.  W.  337; 
Runell  V.  BriggB,  165  N.  Y.  500,  69 
N.  E.  303,  53  L.  R.  A.  556;  Harriaoa 
■>.  Bailey,  14  S.  Car.  334. 

"  2  Sugd.  Vendora  (14th  ed.),  703. 
See  also— James  v.  Smith,  [IS91[  1  Cb. 
3S1;  CoUins  v.  Sullivan,  135  Mass.  461; 
Allen  c.  Richard,  83  Mo.  55;  Levy  v. 
Brush,  46  N.  Y.  589;  Watoon  v.  Erb, 
33  Ohio  St.  35;  Nixon's  Appeal,  63 
Pa,  279.  Some  dedmons  hold,  how- 
ever, that  the  obligation  of  the  agent 


to  convey  is  imposed  by  hw  aad  is  not 
within  the  statute.  See  Boswdl  v. 
Cunningham,  32  Fla.  277,  13  So.  354, 
21  L.  R,  A.  54;  Rose  v.  Hayden,  35 
Kans.  106,  10  Psc.  664,  57  Am.  Rep. 
145,  and  cases  therein  cit«d. 

"Dale  V.  Hamilton,  6  Hare,  380; 
Ro  De  Nicola,  [1900]  2  Ch.  410;  Ue^ 
Elroy  V.  Swope,  47  Fed.  380,  388; 
Bat«3  D.  Babcock,  96  CaL  479,  30  Pac. 
606,  16  L.  R.  A.  745,  29  Am.  St.  Rep. 
133;  Brown  v.  Spencer,  163  Cal.  589, 
126  Pac.  493;  VonTrotha  e.  Bamberger, 
15  Col,  1,  24  Pac.  883;  Una  o.  Lodge, 
139  Ga.  93,  78  S.  E,  874;  Monill  p. 
Colehour,  82  lU.  618;  Fitch  v.  Kmg, 
279  m.  62,  116  N.  E.  624;  %nith  v. 
Hart,  179  HI.  App.  08;  Holmes  o.  Mo- 
Cray,  61  Ind.  388,  10  Am.  Rep.  735; 
Lewis  V.  Harrison,  81  Ind.  278,  286; 
Richards  v.  GrinneU,  63  la.  44,  IS  N,  W. 
668,  60  Am.  Rep.  727;  Dudley  v. 
Littlefield,  21  Me.  418, 423;  Trowbridge 
D.  Wetherbee,  11  MSaa,  361;  Weth- 
erbee  v.  Potter,  99  Mass.  354;  Luiie  e. 
t^nanski,  215  Mass.  229,  102  N.  E. 
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interest  of  each  partner  is  only  a  right  to  such  profits  and  capi- 
tal as  may  be  left  on  an  accounting  after  payment  of  finn  debts, 
and  for  the  same  reason  an  agreement  to  sell  a  partnership 
interest  in  a  firm  is  not  witliin  the  statute,  though  the  firm  owns 
real  estate; "  nor  an  agreement  between  two  parties  jointly 
interested  in  land  the  title  to  which  is  in  one  of  them,  that  the 
land  shall  be  sold,  and  the  proceeds  divided.*^  On  the  othe^ 
hand,  an  agreement  for  the  purchase  of  real  estate,  by  one  of 
the  contracting  parties  to  be  held  for  the  joint  benefit  of  the 
two,  is  within  the  statute,*'  since  it  is  a  share  of  the  land  as 
such  that  the  promisee  is  to  receive. 


629;  C&rr  n.  Leavitt,  54  Mich.  540,  20 
N.  W.  576;  Da^is  tr.  Gerber,  69  Mich. 
246,  37  N.  W.  281;  Fetrie  r.  Torrent, 
8S  Midi.  43,  49  N.  W.  1076;  Snyder  e. 
WoUori,  33  Minn.  175,  22  N.  W.  254, 
53  Am.  Rep.  22;  Newell  v.  Cochran, 
41  Minn.  374,  43  N.  W.  84;  Cheater  «. 
Dickeraon,  54  N.  Y.  1,  13  Am.  Rep. 
560;  Babcock  v.  R«ad,  9B  N.  Y.  209, 
1  N.  E.  141;  King  v.  Barnes,  100  N.  Y. 
207, 285, 16  N.  E.  332;  Flower  D.  Bame- 
kofF,  20  On«.  132,  25  Pae.  370,  11 
L.  R.  A.  140;  Meaaon  v.  Kaine,  63  Pa. 
339;  Benjamin  e>.  Zell,  100  Pa.  33; 
Evwhart's  A^).,  106  Pa.  349;  HoweU 
p.  KeUy,  149  Pa.  473,  24  Atl.  224; 
Moran  r.  McDevitt  (R.  I.),  83  AU. 
1013;  Bruce  v.  HaatingB,  41  Vt.  380,  9S 
Am.  Dec.  592;  Burgwyn  v.  Jonea,  113 
Va. 511, 75S.  E.  188, 41  L.  R.  A.  {N.  8.) 
120.  But  Bee  oontra — Smith  d.  Bum- 
ham,  3  Sum.  435,  458;  Rowland  v. 
BooMr,  10  Ala.  690,  695;  Gray  p. 
Palmer,  9  Cal.  616, 639;  Pecot  v.  Arme- 
lin,  21  la..  Ann,  667;  Bird  v.  Morrison, 
12  Wis.  138;  MoMkllen  o.  PVatt,  89 
Wia.  612,  62  N.  W.  588;  Smith  v.  Put- 
nam, 107  Wis.  155, 162,  82  N.  W.  1077; 
Huntington  v.  Burdeau,  149  Wis.  263, 
135  N.  W.  846.  Cf.  Wattere  v.  Mo- 
Guigan,  72  Wis.  155,  39  N.  W.  382. 
An  agreement  that  a  new  partnership 
afaall  have  an  interest  in  realty  owned 
t^  one  of  the  partnera  at  the  time  of 
s  within  the  statute. 


Burgwyn  ■>.  Jones,  113  Va.  511,  76 
S.  E.  188,  41  L,  R.  A.  (N.  8.)  120; 
Richtman  o.  Watson,  160  Wis.  385, 
130  N.  W,  797.  8ee  further  Gihnore, 
Partnership,  94;  4  L.  R.  A.  (N.  8.) 
427. 

**  Vincent  v.  Vietha,  60  Mo.  App.  9. 
Cf.  Watson  V.  Spratley,  10  Ex.  222. 
See  also  tr^fVa,  { 512,  in  regard  to 
analogous  questions  under  the  section 
of  the  statute  rating  to  the  sale  {rf 
goods. 

X  Brogden  v.  Gibson,  166  N.  C.  16, 
80  S.  E.  066.  See  also  Trowbridge  P. 
Wetherbee,  11  Allen,  361. 

«  McKinley  v.  Lloyd,  128  Fed.  510; 
Marton  v.  Nelson,  145  III.  686,  32  N.  E. 
916;  Wallace  v.  Stevens,  64  Me.  225; 
HoUida  V.  Sboop,  4  Md.  465;  Gi«ai  v. 
Diummond,  31  Md.  71, 1  Am.  Rep.  14; 
WUey  V.  WUey,  115  Md.  646,  81  Atl. 
180;  Peraons  v.  Phelan,  134  Mass.  109; 
Bailey  u.  Hemenway,  147  Maas.  326, 
17  N.  E.  045;  Brosnan  n.  McKee,  63 
Mick.  454,  30  N.  W.  107;  Walker 
v.  Herring,  21  Gratt.  678,  8  Am. 
Rep.  616;  Soheuer  v.  Cochem,  I2S 
Wis.  200,  105  N.  W.  573,  4  L.  R.  A. 
(N.  S.>  427.  See  also  Miller  v.  MiUer, 
156  Ky.  267, 160  8.  W.  923;  McLennan 
K.  Boutell,  117  Mich.  544,  70  N.  W. 
75.  Cf.  Evans  v.  Green,  23  Miss.  204. 
This  is  analogous  to  the  case  of  an 
agent  who  is  to  r 
in  land.    See  supra,  i 
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§  490.  Contracts  of  partition  or  flxiag  boundaries. 

In  some  States  an  anomalous  position  is  given  to  contracts 
of  partition  and  to  contracts  to  settle  a  disputed  boundary.  It 
would  seem  on  principle  that  an  oral  agreement  for  partition 
would  be  unenforceable,  since  it  necessarily  involves  an  at- 
tempted conveyance,  or  promise  to  convey;  and  so  it  is  held  in 
many  jurisdictions;  **  but  many  of  the  United  States  bold  the 
oral  agreement  valid,  at  least  if  acted  upon,  and  the  require- 
ments generally  observed  in  order  to  make  executory  oral  con- 
tracts binding  because  of  part  performance  "  are  not  always  con- 
sidered." So  an  agreement  to  settle  a  disputed  boundary  would 
seem  necessarily  to  involve  an  agreement  by  one  party,  or 
both  parties,  to  convey  land  unless  the  boundary  agreed  upon 
was  in  fact  the  actual  boundary,  which  might  be  subsequently 
proved  by  a  survey.  If,  as  is  sometimes  said,  the  agreement 
does  not  aim  to  convey  land,  but  when  acted  upon  by  the 


■Johoaon  v.  Wilaon,  WiUes,  248; 
Iraland  v.  Rittle,  1  Atk.  5il;  Wbaley  v. 
Dawoan,  2  Sch.  &  L.  367;  Bach  v.  Bal- 
lard, 13  La.  Ann.  487;  Duncan  v.  Syl- 
veeter,  IS  Me.  388;  Cbeneiy  v.  Dole, 
39  Me.  162;  John  v.  Sabattiei,  69  Me. 
473;  Porter  ■>.  Perkins,  S  Mass.  233, 
4  Am.  Dec.  62;  Porter  t>.  HiU,  S  Mabs. 
34,  6  Am.  Dec.  22;  Majore  t>.  Majora, 
92  Neb.  473,  138  N.  W.  574;  Ballou 
V.  Hale,  47  N.  H.  347, 93  Am.  Dec.  438; 
Woodhull  V.  Longstreet,  3  Ear.  406; 
Lloyd  V.  CoDOver,  1  Dutch.  47;  Medlin 
v.  Steele,  75  N.  C.  154;  Jones  v.  Reeves, 
6  Rich.  L.  132.  See  also  Duncan  v. 
Duncan,  93  Ky.  37,  18  S.  W.  1022; 
Blanton  v.  Howard,  14S  Ky.  547,  146 
S.  W.  1089. 

"  See  infra,  {  494. 

**  Long  V.  Dollarhide,  24  Cal.  218; 
Tuffree  v.  Polhemus,  108  Cal.  670,  677, 
41  Fac.  806;  Tomlin  n.  Hilyard,  43  111. 
300, 92  Am.  Dec.  118;  Grimes  f.  Butts, 
66  lU.  347;  She^iard  u.  Rinks,  78  III. 
188;  Gage  v.  Bissell,  119  lU.  298,  10 
N.  E.  238;  I^y  v.  Gard,  60  lU.  App. 
72;  Folti  D.  Wert,  103  Ind.  404,  2 
N.  E.  960;  Moore  v.  Kerr,  46  Ind.  468; 
Brucen.Osgood,  113Ind,360,  14  N.  E, 


663;  Tate  v.  Foehee,  117  Ind.  322,  20 
N.  £.  241;  Higgjnson  v.  Schaneback, 
23  Ky.  L.  Rep.  2230,  66  S.  W.  1040; 
Johnston  v.  Labat,  26  La.  Aim.  169; 
Kuone  v.  Nibbdink,  199  Mich.  30B, 
166  N.  W.  722;  Wildey  o.  Bonney's 
Lessee,  31  Mis.  644;  Pipes  o.  Buckner, 
51  Miss.  S4S;  Bompart  tr.  Roderman,  24 
Mo.  385;  Jackson  it.  Harder,  4  Johns. 
202,  4  Am.  Deo.  262;  Wood  v.  Fleet, 
36  N.  Y.  49B,  93  Am.  Dec.  628;  Piatt 
p.  Hubbell,  6  Ohio,  243;  McKnight  n. 
BeU,  136  Pa.  358,  19  Atl.  1036;  WoU 
V.  Wolf,  158  Pa.  621,  28  Atl.  164; 
Rountree  v.  I«ne,  32  8.  C.  160,  10 
S.  E.  941;  Meacham  v.  Meacham,  91 
Tenn.  632,  19  S.  W.  767;  Stuart  v. 
Baker,  17  Tex.  417;  Smock  b.  Tandy, 
28  Tei.  130;  MitoheU  v.  Allen,  69  Tei. 
70,  6  8.  W.  745;  Aycock  v.  Kimbrougb, 
71  Tex.  330,  12  S.  W.  71,  10  Am.  St. 
Rep.  745;  Mass  v.  Bromberg,  28  Tex. 
Civ.  App.  146,  66  S.  W.  468;  Whitte- 
more  tr.  Cope,  II  Utah,  344,  40  Pac 
266;  Allen  v.  Allen  (Utah),  166  Ptec 
1169;  Braiee  o.  Schofidd,  2  Wash.  ly. 
209,  3  I^.  265.  See  alK>  Berry  v. 
SeawaU,  65  Fed.  742,  13  C.  C.  A. 
101, 
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parties  creates  an  eetoppel,  the  inquiry  is  pertinent  whether 
subsequent  purchasers  without  notice  from  the  parties  to  the 
agreement  will  be  affected  by  it.  Furthermore  thfere  is  clearly 
no  misrepresentation  by  one  party  relied  on  by  the  other.  It 
is  better  frankly  to  treat  a  doctrine  as  anomalous  than  to  blur 
the  meaning  of  legal  terms.  In  Massachusetts  such  an  agree- 
ment is  held  within  the  Statute.*"  But  almost  universally  in 
the  United  States,  it  is  held  valid  if  there  was  an  honest  dis- 
pute between  the  parties  aa  to  the  location  of  the  boundary."' 
If,  however,  the  actual  boundary  is  known,  an  oral  agreement 
to  substitute  a  new  line  is  invaUd."' 


"liTcrpool    Wharf 
AUen,  22,  7  Men,  494. 

« Jenkins  t>.  Tn^/a,  40  Fed.  726; 
Fayne  tr.  McBiide,  96  Ark.  168,  131 
a  W.  463,  Ann.  Cos.  1912  B.  661; 
Oskpp  V.  CfaurchiU,  164  Cal.  741,  130 
Pm.  1061;  Gnate  Pas  Und  Ac.  Co. 
D.  Brown,  168  C&l.  456,  143  Pac.  754; 
ftnith  K.  S<nti,  87  Conn.  678,  89  Atl. 
267;  WatrouB  v.  Momsoc,  33  FltL 
261,  14  So.  805,  39  Am.  St.  Rep.  139; 
Cantarphoi  ir.  Holt,  90  Ga.  703,  23 
S.  E.  004;  FiuT  p.  Woolfolk,  118  Gk. 
277,  46  S.  E.  230;  Grim  e.  Murphy,  110 
m.  271;  Duggan  t>.  Uppendahl,  197 
m.  170,  64  N.  E.  289;  Tate  v.  Poshee, 

117  Ind.  322,  20  N.  E.  241 ;  Jamiaon  v. 
Petit,  A  Bush,  609;  Garvin  d.  Thid- 
kdd,  173  Ky.  262,  190  S.  W.  1092; 
Jooeae.  Puhby,  67  Mich.  459, 35  N.  W. 
162,  11  Am.  St.  Rep.  589;  Ptttabuigh 
Iron  Co.  V.  Lake  Superior  Iron  Co., 

118  Mich.  109,  76  N.  W.  395;  Archer 
e.  Helm,  69  Mias.  730,  11  Bo.  3;  Blair 
V.  Smith,  16  Mo.  273;  Turner  t>.  Bakn, 
8  Mo.  App.  683,  64  Mo.  218,  27  Am. 
Rep.  226;  Atchisou  v.  Peaae,  96  Mo. 
666,  10  S.  W.  159;  Bamra  n.  AUisoa, 
166  Mo.  96,  65  S.  W.  781;  Bartiett  v. 
Younft  63  N.  H.  286;  Hitchcock  f. 
LJbby,  70  N.  H.  399,  47  Atl.  269; 
Voeburgh  V.  Teator,  32  N.  Y.  561; 
Bobo  D.  Richmond,  26  Ohio  St.  116; 
Hasey  ■>.  Detweilei,  36  Fa.  400;  Coopw 


V.  Austin,  58  Tex.  404;  Ham  p.  Smith, 
79  Tex.  310,  16  S.  W.  240,  23  Am.  St. 
Rep.  340;  Levy  p.  Maddox,  81  Tex. 
210,  16  8.  W.  877;  Leoomte  p.  Tou- 
douK,  82  Tex.  208,  17  S.  W.  1047,  27 
Am,  St.  Rep.  870;  Cook'a  Herrford 
Cattle  Co.  0.  Bamhardt  (Tei-  Civ. 
Ai^.},  147  a.  W.  6ffi2;  Owynn  p. 
Schwarti,  32  W.  Va.  487,  9  S.  E.  880; 
Teass  v.  St.  Albans,  38  W.  Va.  1,  17 
S.  £.  400,  19  L.  R.  A.  802. 

"Boyd  V.  Gravw,  4  Wheat.  613, 
4  L.  Ed.  628;  Sharp  v.  Blankenahjp, 
67  Cal.  441,  7  Pao.  848;  Nathan  v. 
Dierasea,  134  Cal.  282,  66  Pac.  485; 
Lewis  p.  Ogram,  149  Cal.  605,  87  Pae. 
60,  10  L.  R.  A.  (N.  8.)  610,  117  Am. 
St.  151;  Mann  v.  Mann,  152  Cal.  23, 
91  Pac.  994;  MiUer  p.  McGUua,  63 
Ga.  436;  Fuelling  p.  Fueaae,  43  lod. 
App.  441,  87  N.  E.  700;  Myrick  p. 
Feet  (Mont.),  ISO  Pac.  674;  Vosbuigh 
V.  Teator,  32  N.  Y.  661;  Harris  v.  Oak- 
ley, 130  N.  Y.  1,  6,  28  N.  E.  530;  Am- 
bler p.  Cox,  13  Hun,  295;  Lennox  p. 
Hendricks,  11  Greg.  33,  4  Pac.  515; 
Nichol  V.  Lytle,  4  Yerg.  456,  36  Am. 
Dec.  240;  Gilchrist  v.  McGee,  9  Yerg. 
466;  Lewallea  p.  Overton,  9  Humph. 
76;  George  v.  Collins,  72  W.  Va.  26, 
77  S.  E.  356;  Hartung  v.  Witto,  69. 
Wis.  286,  18  N.  W.  176.  See  furtbw 
67  Cent.  L.  J.  4^. 


(ibvGoOt^lc 


948 


WILLI8T0N   ON   CONTRACTS 


§491 


§  491.  What  is  an  interest  in  land. 

The  line  which  the  decisions  have  drawn  between  goods, 
wares,  and  merchandise  on  the  one  ^de,  and  interests  in  land 
on  the  other  side,  is  considered  in  connection  with  a  later 
section  of  the  statute.**  Any  interest,  however,  which  the  law 
regards  as  real  estate  is  within  the  statute,  therefore  an  oral 
contract  to  mortgage  or  give  security  on  real  estate  is  un- 
enforceable.*' The  common  law  r^arded  rent  as  "issuing 
from  the  land"  and  though  the  conception  is  artificial  it  is 
probably  still  law,  and  an  ^reement  to  transfer  the  right  to 
rent  must  be  in  writing;  "  though  a  promise  by  an  assignee  of 
a  lease  to  assume  payment  of  the  rent  need  not  be.'*  A  promise 
to  ^ve  or  take  a  lease,**  a  promise  to  assign  a  leasehold  intei^ 
est "  or  a  statutory  right  of  preemption,  ^  a  promise  of  an  ease- 
ment or  profit  in  real  estate,  such  as  the  promise  of  a  right  to 
flood  land,"  to  erect  a  dam,*  to  allow  a  roof  to  drip  on  adjoin- 
ing land,"  to  maintain  a  ditch,'*  water  pipe,  or  sewer,"  a  right 

»  See  wfra,  f  f  515-520.  HI.  77;  Bacon  v.  Parker,  137  Maos.  309; 

"  Stringrdlov  v.  Ivie,  73  Ala.  209;      Smith  «.  Ftkillips,  60  N.  H.  470,  43 


Morahall  v.  LiTennora  Water  Co. 
(Cat.),  5  Pac.  101;  Clabou^  v.  Byeriy, 
7  GiU,  354,  48  Am.  Dec.  575;  Hackett 
V.  Watt^  138  Mo.  502,  40  S.  W.  113; 
Bernheimer  f.  Verdon,  63  N.  J.  Eq. 
312,  49  Atl.  732. 

•*  In  Brown  v.  Brown,  33  N.  J,  Eq. 
660,  an  agreement  to  transfer  rmte 
which  had  been  derised  to  the  prom- 
isor was  hdd  within  the  statute.  An 
oral  sgreemeut  to  make  a  charge  upon 
renta  was  held  invalid  in  Ex  parts 
HaU,  10  Ch.  D.  615.  But  an  agree- 
ment by  a  tenant  to  pay  au  additional 
sum  beeidee  the  rent  is  not  within  the 
statute  unless  charged  upon  the  land. 
Dondlan  t>.  Read,  3  B.  A  Ad.  899. 

M  Knight  V.  Blumeuburg,  111  Me. 
190,  88  AU.  474. 

■•Mechelen  v.  Wallaoe,  7  A.  A  K 
49;  Vaughan  u.  Hancock,  3  C.  B. 
766;  Tburoby  v.  Eoclee,  70  L.  J.  Q.  B. 
(N,  8.)  91;  I«rkin  p.  Avery,  23  Conn. 
304;  Donovan  r.  Maloney,  26  Del.  463, 
84  Atl.  1032;  Matthea  ■>.  Wier  (Del. 
Ch.),  84  Atl.  sra;  Strebl  v.  D'Erers,  66 


Atl.  183;  Dunckd  p.  Dunckd,  66  Hun, 
26,  8  N.  Y.  S.  888;  Jordan  v.  Ckeena- 
boro  Fuinaoe  Co.,  126  N.  C.  143,  36 
S.  E.  247,  78  Am.  St.  Rep.  644. 

"  Buttemere  v.  Hayes,  5  M.  A  W. 
466;  Kinney  r.  Sietmoht,  92  He.  23, 
42  AU.  249,  69  Am.  St.  Rep.  486; 
Johnson  v.  Reading,  36  Mo.  App.  306; 
Ware  ir.  Chew,  43  N.  J.  Eq.  493,  11 
Atl.  746;  Tynan  v.  Warren,  53  N.  J. 
Eq.  313,  31  Atl.  696;  Potter  e.  Amokl, 
15  R.  I.  360,  5  AU.  379. 

"Leat^r  v.  White,  44  III.  464. 

*•  Foote  0.  New  Hav«i,  etc.,  Co.,  23 
Conn.  214;  Clute  t>.  Carr,  20  Wis. 
631,  91  Am.  Dec.  442. 

"Moulton  t>.  Faught,  41  Me.  208; 
Mumford  B.  Whitney,  51  Wend.  380, 
30  Am.  Dec.  60. 

•'  Tanner  v.  Volentine,  76  HI.  624. 

*>McReynold8  e.  Harrigfdd,  26 
Idaho,  26,  140  Pao.  1096;  Hitdtens  «. 
Shaer,  32  Mich.  496. 

-  Borwyn  t>.  Ber^und,  255  111.  498, 
99  N.  E.  705;  Morse  b.  Loroas,  262 
m.  115,  104  N.  E.  237. 
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to  convey  water  over  another'a  land,'*  to  draw  water  from  a 
stream  or  reservoir,"'  to  control  the  flow  of  a  water  course," 
to  mine  and  cany  away  ore,"  or  gravel,**  to  ahoot  and  carry 
away  game,*  to  construct  and  Tnaintain  a  railroad  track  and 
appurtenances  for  receiving  shipments  at  certain  points;  '"*  and, 
indeed,  the  promise  of  any  right  in  land  which  amoimts  to 
more  than  a  license,  la  within  the  statute.^'  It  is  well  settled 
that  a  prcnnise  to  sell  an  equitable  interest  in  real  estate  is  also 
within  the  statute.^*  Any  apparent  difference  of  decision  in 
r^;ard  to  the  question  is  due  to  a  difference  in  what  is  held  to 
give  rise  to  an  equitable  interest  in  land.  Thus  in  Massachu- 
setts a  contract  in  writing  for  the  purchase  of  land  may  be 
orally  assigned; '"  but  generally  such  a  written  contract  is  held 
to  create  an  equitable  ownership  in  the  purchaser  which  makes 
necessary  a  writing  if  he  wishes  to  assign,  or  contract  to  assign 
his  rights.^*    The  right  of  redemption  from  a  mortgage  is  an 


**Gager  o.  MoMahon,  31  S.  Dak. 
95, 139  N.  W.  068. 

"Profile  Cotton  Mills  t>.  Calhoun 
Watw  Co.,  189  Ala.  181,  66  So.  SO; 
Churohill  c  RuseeU,  148  Cal.  1,  82 
Pac.  440.  But  see  American,  eto.,  Ir- 
rigation Co.  «.  Mercedes  Plantation 
Co.  (Tbic  Qv.  App.),  156  8.  W.  286. 

"Weare  v.  Chaae,  93  Me.  264,  44 
Atl.  900. 

"  Riddle  r.  Brown,  20  Ala.  412,  56 
Am.  Deo.  202;  Hammond  c.  Wlnehes- 
ter,  82  Ala.  470,  2  So.  892;  Lear  v. 
Choat«au,  23  HI.  39;  Batwhistle  v. 
Henke,  211  HI.  273,  71  N.  E.  990, 
103  Am.  St.  Ii«p.  190.  Cf.  Clatk  b. 
Mitchdl,  35  Nev.  447,  130  Pac.  760; 
Reaeut  p.  McKibben,  11  S.  D.  270, 
76  N.  W.  943. 

"American  Sand  A  OraTel  Co.  p. 
Caiicaeo  Gravd  Co.,  184  HI.  App.  509. 

"Wciiber  p.  Lee,  9  Q.  B.  D.  315. 

"  Day  v.  Now  Yorit  Central  R.  Co., 
81  Bart).  548. 

'■  See  cases  in  tbe  preceding  notee; 
also  McManua  n.  Cooke,  36  Ch.  D. 
681;  TilliB  D.  Treodwell,  117  Ala.  446, 
22  So.  D83;  Taylor  v.  Millard,  118  N.  Y. 
244,  23  N.  E.  »76,  6  L.  R.  A.  667; 


Bowington  v.  Williams  (Tez.  Civ. 
App.),  166  S.  W.  719.  As  to  the  line  di- 
riding  an  agreement  which  creates 
an  easement  and  one  which  creates 
merdy  a  contract  ri^t,  not  epedft* 
cally  enforceable.  Bee  infra,  i  493. 

"  Smith  D.  Bumham,  3  Sumn.  436; 
Pierce  e.  Parriah,  111  Ga.  725,  37  8.  E. 
79;  Dougherty  v.  Catlett,  129  lU.  431, 
21  N.  E.  932;  Ellis  o.  Hi]l,  162  Dl.  567, 
44  N.  E.  863;  Richards  v.  Richards,  9 
Gray,  313;  Sprague  v.  Kimball,  213 
Mass.  380,  100  N.  E.  622,  45  L.  R.  A. 
(N.  S.)  962;  lyian  p.  Warren,  53  N.  J. 
Eq.,  313,  31  AU.  596;  Holmes  p. 
Hohnra,  86  N.  0.  206;  Chenoweth  n. 
Lewis,  9  Oreg.  160;  Drel  v.  Grain,  10 
Tex.  444.    See  also  tupra,  i  430. 

"  Currier  v.  Howard,  14  Gray,  511; 
Nano  D.  Long,  179  Mam.  451,  466, 
61N.E.43.  And  90  in  Texas— Bullion 
p.  CampbcU,  27  Tex.  663.  See  abo 
Hann  v.  Brettler,  60  N.  Y.  Misc.  647, 
98  N.  Y.  S.  607. 

"  Kelly  V.  Wrfwter,  12  C.  B.  283; 
Doue^erty  o.  Catlett,  129  HI.  431,  21 
N.  E.  932;  Grunow  v.  Salter,  118  Mich. 
148,  76  N.  W.  325;  Connor  p.  Tippett, 
57  Miss.  694;  Hackett  t>.  Watts,  138 
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interest  in  land  within  the  statute  and  a  parol  agreement 
by  the  mortgagor  to  sell  it  to  a  third  peraon,^*  or  to  siirrender 
it  to  the  mortgagee,"  is  unenforceable.  If  an  eqmtable  interest 
in  land  has  been  created  by  a  written  contract,  an  oral  re- 
scisBion  of  the  contract  thereby  restoring  the  equitable  right  to 
him  who  created  it,  seems  as  fully  within  the  statute  as  if  the 
equitable  right  had  been  conveyed,  or  contracted  to  be  con- 
vesy&i,  to  a  third  person,  and  so  it  has  been  held; "  but  there 
are  also  numerous  decisions  allowing  the  validity  of  an  oral  re- 
scission," many  of  which  fail  to  recognize  the  point  at  issue, 
supposing  apparently  that  all  that  is  involved  is  the  possibility 
of  rescinding  orally  a  contract  which  by  statute  must  be  in 
writing.  Such  oral  rescission  is  imquestionably  ordinarily  pos- 
sible.^ The  difficulty  here  is  not  merely  that  the  ori^nal  con- 


Mo.  W2,  40  S.  W.  113;  FliiuHr  v.  Mo- 
Vay,  37  Mont.  306,  96  Pac.  340;  Simms 
V.  KiUuui,  12  Ired.  252;  Society  o[ 
Doukhobon  v.  Hedcer,  S3  Oreg.  6S, 
162  Pao.  851;  Murphy  v.  Hubert,  7 
Ri.  GO;  Meuon  v.  Kaine,  63  Pa.  336. 
See  itrfra,  H  027  tt  Mq.,  for  some  di»- 
auMion  of  Om  nature  of  the  buyer's 
intwest. 

"  Massey  ■>.  Johnson,  1  Exoh.  241, 
255;  Haak  Lumber  Co.  e.  Crothere, 
146  Mich.  67S,  109  N.  W.  1066;  Oddl 
V.  Montross,  68  N.  Y.  499;  Vaug^  o. 
Vaughn,  100  Tenn.  282,  45  S.  W.  677. 

<*  Borcheidt  v.  Favor,  16  Col.  App. 
406,  413,  66  Pac.  251;  Montpdio- 
SavingB  Bank  v.  FoUett,  68  Neb.  416, 
94  N.  W.  635;  Marble  s.  Marble,  5 
N.  H.  374;  Clitua  v.  lAugford  (Tex. 
Civ.  App.),  24  S.  W.  326.  But  Bee 
Baxter  v.  Pritchard,  123  Iowa,  600, 
08  N.  W.  372,  101  Am.  St.  Rep.  282, 
where  the  grantor  in  an  abaolute  deed 
which  was  in  fact  executed  aa  aecurity, 
was  held  able  to  Burreader  by  parol  to 
the  grant«e  the  right  of  redemption; 
Kaler  t..  Grady,  18  Ky.  L.  Rep.  678, 
37  S.  W.  055,  where  a  parol  agreement 
not  to  redeem  from  an  adminiatrator'a 
sale  was  upheld.  Cf.  Boyd  v.  Stone, 
11  Mass.  342. 


"  Barrett  v.  DurUn,  106  Ark.  332, 
153  S.  W.  266;  Catlett  v.  Dougherty, 
21  111.  App.  116,  119;  Dial  t>.  Crain,  10 
Tex.  444;  Sanborn  v.  Murphy,  86 
Tex.  437,  25  S.  W.  610.  See  also  Mal- 
low t>.  EtutUe,  170  lad.  267,  100  N.  K. 
836;  Gerard-FiUio  Co.  o.  McNair,  68 
Waah.  321,  123  Pac.  462,  46S. 

»  Goas  V.  Nugent,  5  B.  A  Ad.  58,  66 
(see,  however,  Harvey  v.  Grobham,  6 
A.  ft  E.  61,  73);  Ely  IT.  Jonea,  101  Kans. 
572, 168  Pac.  1102;  Warden  p.  Bennett, 
146  Ey.  326,  140  S.  W.  538;  Bud  p. 
Millw,  4  N.  H.  106;  Miller  i;.  Pieroe, 
104  N.  C.  380,  10  S.  E.  554  (when  ao- 
compaoied  by  overt  acta  plainly  ehofp- 
ing  an  int^itJon  to  abandon  the  con- 
tract); Mahon  v.  Leech,  11  N.  Dak. 
181,  00  N.  W.  807;  Wadge  o.  Kittleaon, 
12  N.  Dak.  452,  07  X.  W.  856;  Wisner 
D.  Field,  16  N.  Dak.  43,  106  N.  W.  38; 
Boyoe  b.  McCulloch,  3  W.  A  S.  429, 
39  Am.  Dec.  36;  Brownfield'a  Ex.  i>. 
Brownfield,  161  Pa.  St.  566,  25  AU. 
03.  See  also  Baxter  o.  Pritchaid,  122 
Iowa,  690,  98  N.  W.  372,  101  Am.  St. 
Rep.  282,  stated  supra  n.  76;  Mat- 
thews u.  Thompson,  186  Mass.  14,  71 
N.  E.  93,  66  L.  R.  A.  421;  Gorrdl  v. 
Alepaugh,  120  N.  C.  362,  27  S.  E.  85. 

"Seetn/hi,  {(602,  1828. 
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tract  was  in  writing  and  required  to  be,  but  that  an  equitable 
estate  in  the  land  baa  been  tha«by  created.  It  may  indeed  be 
argued  that  one  who  agrees  to  give  up  the  equitable  right  of  a 
contracting  buyer  does  not  by  so  doing  transfer  or  convey  any- 
thing to  the  contracting  seller,  but  merely  discharges  the  latter 
from  an  obligation  which  created  an  inciimbrance  on  his  land. 
Even  under  this  ai^iument  it  seesos  difficult  to  support  an  oral 
rescission  in  any  jurisdiction  having  a  section  in  its  Statute  of 
Frauds  similar  to  section  3  of  the  'RugliHh  Statute  which  pro- 
vides, among  other  things,  that  no  interest  in  land  shall  be 
surrendered  without  writing.*  But  on  analysis  the  situation 
seems  to  be  more  accurately  esqpressed  by  saying  t^t  if  owner- 
dap  of  land  be  re^iarded  as  the  aggregate  of  certain  rights  and 
powers  witJi  reference  to  it,  the  owner  who  contracted  to  sell 
thereby  parted  with  enough  of  these  rights  and  powers  to  be 
called  in  themselves  an  interest  in  land,  and  that  by  the  con- 
tact of  resoismon  it  was  ^reed  that  they  should  be  rest(n<ed 
to  him. 

§  492.  Contracts  to  sell  or  dlsdiarge  mortgage  debts. 

It  has  been  held  in  England  that  a  contract  for  the  sale  of  a 
debt  secured  by  mortgage,  even  though  the  debt  is  r^resented 
by  a  n^^tiable  bond  or  debenture,  is  a  contract  for  Uie  sale  of 
an  interest  in  land.^'  Such  decisions,  however,  fail  to  observe 
the  distinction,  which  is  believed  to  be  vital,  of  a  transaction 
on  the  one  hand,  not  itself  a  sale  of  an  interest  in  land  but  which 
by  opOTation  of  law  gives  rise  to  such  an  interest  and,  on  the 
other  hand,  a  direct  i^reement  for  the  transfer  of  an  interest 
in  land.    Thus  in  a  jurisdiction  which  allows  to  the  vendor  of 

■*See  supra,  {  449.  A  part  of  thftt  benefit  ia,  the  security 

■■  In  Toppin  o.  Lmdm,  16  C.  B.  14S,  ol  the  knd  upon  which  it  ia  charged, 

the  court  Bud,  &t  {Mge  160:  "The  ob-  I  cannot  entertain  the  amalleet  doubt 

ligee  under  suoh  a  bond  fltande  in  the  that  this  is  a  contract  tot  the  ule  of  an 

poation  of  a  mortgagee,  either  directly  interest  in  l&nd."    This  decision  waa 

or  through  the  trustee;  and  ia  either  followed  by  the  Court  of  Af^raala  in 

case  he  has  aa  int«nst  is  the  land.  Driver  v.  Broad,  [1S93|  1  Q.  B.  744, 

When  he  agrees  to  sdl  his  bond,  he  where  a  contract  to  sell  debentures 

agrees  to  sell  all  his  rights  and  rem-  which  were  a  floating  chuge  on  the 

edies  upon  and  incident  thneto:  the  assets  of  a  company,  was  held  within 

sriler  intends  to  sell,  and  the  buyer  to  the  stBtute  because  the  wnnpany  held 

buy,  the  whole  beoeflt  <rf  that  bond.  some  leasehold  i»«pa1y. 
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real  estate  a  lieo  for  the  price,  a  contract  for  the  sale  of  land  the 
memorandum  of  whidi  did  not  specify  that  the  vendor  should 
have  a  lien  would  be  valid  and  create  a  right  to  the  lien;  but 
if  the  agreement  of  the  parties  provided  for  a  mortgage  back 
of  the  property  by  the  purchaser,  this  agreement  would  have 
to  be  in  writing.  It  is  probable  that  nowhere  in  the  United 
States  would  a  contract  for  the  sale  of  a  debt  secured  by  mort- 
gage be  held  within  this  section  of  the  statute.^*  So  an  oral 
agreement  to  assign  a  judgment  which  is  a  lien  on  the  debtor's 
land  is  valid."  The  distinction  between  a  transfer  of  land  by 
operation  of  law  and  by  act  of  the  parties  is  important  also  in 
relation  to  contracts  to  discharge  encumbrances.  A  contract 
to  pay  a  debt  or  to  accept  payment  by  way  of  accord  and  satis- 
faction, or  oth^inse,  is  not  within  the  statute,  though  the 
effect  of  such  payment  may  be  to  discharge  a  mortgage,  and 
thereby  retransfer  an  interest  in  land  to  the  mortgagcn-.^  On 
the  other  hand,  an  express  promise  by  a  mortgagee  to  surrender 
or  discharge  his  mortgage,  in  so  far  as  this  involves  anything 
more  than  accepting  payment  of  the  debt,  is  within  the  stat- 
ute." Whether  an  agreement  by  a  mortgagee  to  discharge  a 
mortgage  means  anything  more  in  a  particular  case  than  a 
contract  to  accept  satisfaction  of  his  debt  is  a  question  of  con- 
struction. In  most  States  a  mortgage  is  r^arded  as  not  only 
equitably  an  incident  to  the  mortgage  debt,  but  so  completely 
an  tQcident  that  an  assignment  of  the  debt  makes  tiie  as- 
signee the  holder  of  the  mortgage.^     In  such  jurisdictions 

"Rigney  v.  LoTejojr,  13  N.  H.  247;  Brown,  4  N.  Y.  403;  Qreenn.  lUitdfill, 

Malins  v.  Brown,  4  N.  Y.  403,  410.  51  Vt.  67.    So  an  agrenneiit  to  pay 

But  when  choees  in  action  are  re-  taxes  or  auuuuuuents  is  not  witfam  the 

garded  as  goodo,  wares  and  merchait-  statute,  though  the  payment  wil]  dia- 

diae,  or  expreaaly  included  under  the  diarge  an  encumbrance  on  the  land, 

section  of  the  statute  relating  to  the  Preble  v.  Baldwin,  6  Cuah.  549;  Rem- 

saleof  goods,  such  a  contract  oonoem-  ington  e.  Palmer,  62  N.  Y.  31. 
ing  a  debt,  if  the  debt  exceeded  the  "Leavitt   «.    Pntt,    53    Me.    147; 

statutory  amount  must  be  in  writing.  Miillips  v.  Leavitt,  M  Me.  406;  Hunt 

See  iT^fra,  }  521.  f,  Maynard,  6  Pick.  •489;  Pariter  n. 

•>  Winb^ry  v.  Koonce,  83  N.  C.  351.  Barker,  2  Mete.  324.    So  an  agreoDNit 

"  Poot  0.  Gilbert,  44  Conn.  9;  I^dd  by  the  owner  of  a  tax  title  to  release 

[I.  Holman,  109  Me.  46,  82  Atl.  437;  his  Uen  on  payment  of  a  certain  sum 

Hke  p.  Brown,  7  Cuah.  133;  Cair  v.  is   within   the   statute.      Osborne  >. 

Dooley,  119  Man.  294;  Fiske  o.  Mo-  Waddell,  176  Ala.  232,  57  So.  608. 
Gregory,   34   N.    H.   414;   Malins  e.  •  See  20  Cyc.  224. 
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it  would  Beem  that  a  contract  by  tiie  mortgagee  in  terms  to 
discharge  or  assign  a  mortgage,  involved  nothing  more  nec- 
essarily than  an  agreanent  to  accept  payment  of  the  debt  or  to 
assign  the  debt."^  But  where  it  is  held  that  the  I^al  right  of 
the  mortgagee  cannot  be  discharged  or  assigned  without  the 
execution  of  a  transfer  of  the  mortgagee's  right  in  the  land,  a 
contrary  result  would  be  reached.'*  An  oral  contract  by  a 
mortgagor  and  mortgagee  that  the  latter  should  be  allowed 
to  foreclose  the  mortgage  and  should  pay  a  certain  part  of  the 
proceeds  to  the  mortgagor  is  not  within  the  statute; "  but  an 
oral  agreement  by  the  mortgagee  to  hold  the  premises  after 
foreclosure  still  subject  to  redemption  by  the  mortg^or  is  xm- 
enforceable." 


I  493.  Ccmtracts  relating  to  land  but  not  for  its  sale  are  not 
within  the  statute. 

It  is  only  contracts  for  the  sale  of  ^ly  interest  in  land  which 


"  In  Mftlins  V.  Brown,  4  N,  Y.  403, 
409,  Taylor,  J.,  said:  "It  may  wdl  be 
doubted  whether  a  parol  agreement  to 
discharge  or  release  land  from  the  im- 
perfect hen  of  a  mortgage,  before  for- 
feiture or  forecloflure,  affects  such  an 
'estate  or  int«reet  in,  or  Inwt  or  power 


thereto,'  aa  is  required  by  the  statute 
to  be  in  writing;  for  it  has  often  been 
decided  in  thia  state,  and  suoh  seems 
to  be  the  eetablished  law,  that  'a 
HMHtgage  is  not  a  conreyaoce  of  land 
wiUuD  the  statute  of  frauds,  so  as  to 
require  the  assigDment  thereof  to  be 

"In  Leavitt  v.  Pratt,  63  Me.  147, 
146,  the  court  said; — "In  Massachu- 
aette  and  in  this  State,  the  int«rest  of 
Uie  mortgagee  is  held  to  be  within  the 
statute  of  frauds,  and  not  to  [ass  by  de- 
livery of  the  mortgage  nor  by  parol 
aseigiimeut.  Voee  f.  Handy,  2  Greenl, 
322,  11  Am.  Dec.  101;  Mitchell  v. 
Bumbam,  44  Me.  286,  302;  Warden  c. 
Adams,  16  Mass.  233, 236.  So,  too,  an 
oral  promise,  on  sufficient  eonmdera- 
ticm,  made  by  a  mortgagee  to  relio* 


quiah  his  claim  to  the  land  mortgaged, 
ia  void  by  the  Statute  ol  Frauds.  Par- 
ker V.  Barker,  2  Met.  423;  Maynard  t>. 
Hunt,  5  Pick.  240;  Hunt  t>,  Maynard, 
6  Pick.  489. 

He  law,  however,  on  both  of  these 
points,  has  been  held  differently  in 
some  of  the  States.  As,  in  New  Hamp- 
shire, where  it  was  decided  that  the 
interest  of  the  mortgagee,  being  a  mera 
inddent  to  the  debt,  was  not  within 
the  Statute  of  Frauds.  Southerin  tr. 
Mendum,  5  N.  H.  420.  So,  in  many 
of  the  States,  it  has  been  dedded  that 
a  mortgagee  may  release  his  mort- 
gage by  a  sufficient  parol  agre^nent, 
though  the  mortgage  be  under  seal 
and  unpaid.  Wallis  o.  Lung,  16  Ala. 
738;  Howard  e.  Gresham,  27  Geo.  347; 
Ackla  V.  Ackla,  0  Bair,  223.  But,  U 
has  been  seen,  the  decisions  have  in- 
varitddy  been  otherwise  in  this  State 
and  in  Massachusetts." 

» Lane  t>.  Flint,  217  Mate.  96,  104 
N.  E.  670. 

"  Downing  v.  Brennan  (Mass.),  122 
N.  E.  729. 
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are  affected  by  the  statute.  Accordingly  contracts  which  ze- 
late  to  land  but  do  not  involve  agreement  for  its  sale  are  not 
within  the  statute.  A  contract,  thou^  oral,  that  land  shall  be 
used  or  shall  not  be  used  in  a  particular  way  is  enforceable'^ 
unless  the  contract  if  enforced  would  give  rise  to  a  legal  or 
equitable  easement.** 

A  contract  for  a  license  to  use  real  estate  which  does  not 
amount  to  an  easement  may  be  oral.  Licenses  are  usually 
thought  of  as  given  without  consideration  and  revocable,  but 
it  is  possible  to  have  a  license  promised  for  consideration,  and 
if  then  revocable  at  all,  it  will  not  be  revocable  without  sub- 
jecting the  licensor  to  liability  in  damages.  Also  a  contract  to 
give  board  and  lodging  is  not  within  the  statute;  **  nor  is  a 
contract  for  the  use  of  a  hall  on  certain  afternoons.'*  A  con- 
tract giving  a  right  of  admission  to  a  theatre  is  a  contract 
for  a  license,  and  not  for  an  easement,**  as  is  a  contract  for  a 
temporary  and  personal  right  to  make  bricks  on  the  promisor's 
land  with  his  clay  and  wood,**  or  to  allow  advertisements  to 
be  pasted  on  a  wall.*^  Whether  an  agreement  amounts  to  a 
contract  for  an  easemoit  or  merely  for  a  hcense  is  a  difficult 
question,  the  answer  to  which  cannot  be  attempted  here,  further 
than  to  say  that  it  is  important  to  determine  whether  the  use 
contemplated  is  permanent  and  continuous  on  the  one  hand,  or 


*'  Smitb-Powera  lagpag  Co.  o.  Ber- 
nitt,  237  Fed,  570;  Halbut  v.  Forreet 
aty,  34  Ark.  246;  Hall  v.  Solomon,  61 
Conn.  476,  23  Atl.  S76,  29  Am.  St. 
Rep.  218;  Pierce  v.  WoodwEtrd,  6 
Pick.  206;  Storms  v.  Snyder,  10  Johns. 
109;  Brown  o.  MorriB,  83  N.  Car.  251; 
Hamilton,  etc.,  Co.  v.  Cincinnati  Rail' 
rood,  29  Ohio  St.  341;  Leinau  c.  Smart, 
II  Humph.  308.  But  see  Duncan  v. 
lABouiBae,  9  La.  Ann.  49.  So  a  prom- 
ise by  a  landlord  or  tenant  as  to  repairs 
or  use  of  the  demised  pKmiaee  may  be 
oral.  Morgan  i>.  Griffith,  L.  R,  6 
En.  70;  Angell  f.  Duke,  L.  R.  10  Q.  B. 
174. 

"  The  following  decisions  held  agree- 
ments in  question  within  the  statute. 
Rice  0.  Robots,  24  Wis.  461  {contract 
between  adjoining  landowners  that  one 


of  them  would  not  build  flush  with 
the  street);  Sprague  v.  Kimball,  213 
Mass.  380,  100  N.  £.  622  (contract 
by  grantor  to  subject  other  Iota  to  the 
same  restriction  as  wen 
conveyance) ;  and  aeo  cases  of 
for  easements,  supra,  £  489. 

"  Wri^t  V.  SUvert,  2  El.  A  El.  721; 
White  0.  Maynard,  111  Mass.  250,  15 
Am.  Rep.  28;  Wilson  tr.  Martin,  1 
Denio,  602.  Though  an  oral  oontnct 
to  lease  a  room  or  port  of  a  building 
would  be  un«kforce&bIe.  Edge  *. 
StrafTwd,  1  C.  ft  J.  391. 

"Johnson  v.  Wilkinson,  139  Mass. 
3, 29  N.  E.  62,  62  Am.  R«p.  S98. 

"Taylor  p.  Waters,  7  "ftunt, 
374. 

»  Brown  0.  Morris,  83  N.  C.  251. 

"  King  0.  AUen,  11916)  A.  C.  6*. 
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temporary  and  occasional  on  the  other  hand,  whether  a  cove- 
nant in  terms  of  the  promise  would  run  with  the  land,  and  there- 
fore impose  a  burden  on  one  piece  of  land  in  favor  of  another, 
or  would  impose  merely  a  personal  duty  on  the  promisor  in 
favor  of  the  promisee;  and,  aJso  in  the  latter  event,  whether  the 
duty  would  be  enforceable  in  equity,  not  only  against  the  prom- 
isor but  also  against  one  taking  the  land  from  him  with  notice 
of  the  agreement.  In  the  last  analysis,  assuming  that  at  least 
a  contract,  and  not  a  mere  permission  without  conaidra^tion, 
existed,  the  question  becomes  one  of  how  far  the  poUcy  of 
the  law  shall  permit  incidents  of  ownership  of  land  to  be  di- 
vested from  the  title  and  held  either  as  a  legal  easement  or  by 
means  of  specific  performance  as  an  equitable  one.*" 

Agreements  to  erect  buildings  or  oUier  structures  upon  land 
are  not  within  the  statute  although  the  structures  when  com- 
pleted will  be  real  estate."  So  an  agreement  between  a  land- 
owner and  another  by  which  the  former  is  to  pay  the  latter  for 
planting  trees  or  making  other  improvements,*  as  di^ii^  a  well 
or  ditch,'  is  valid  thou^  oral.   Whether  the  case  is  different  if 

"In  Nororon  o.  James,  140  Mass. 
188, 191,  2  N.  E.  M6,  Holmm,  J.,  said: 
"The  question  lemtuns,  whether,  eren 
if  we  make  the  further  asumption  that 
the  oovenant  was  valid  aa  a  coatract 
between  the  parties,  it  is  of  a  kind 
which  the  law  permits  to  be  attached 
to  land  ie  such  a  sense  as  to  restrict 
the  use  (rf  one  pared  in  all  hands  for 
the  benefit  of  whoever  may  hold  the 
other,  whatever  the  princiide  ioTolced. 
For  equity  will  no  more  enforce  every 
restriction  that  can  be  devised,  than 
the  oommon  law  will  reoognise  as 
creating  an  easement  every  grant  pur- 
porting to  limit  iho  use  of  land  in  txmt 
of  other  land.  The  princi[de  of  policy 
iqqilied  to  affirmative  oovenAote  ap- 
plies also  to  negative  ones.  They 
must  'touch  or  ooncem,'  or  'extend  to 
tbe  support  of  the  thing*  conveyed. 
5  Bep.  16  a,  24  b.  Hey  must  be  'for 
the  benefit  of  the  estate.'  Cockson 
•.  Cook,  Cro.  Jac.  126.  Or,  as  it  is 
Mid  more  broadly,  oew  and  unusual 


incidents  cannot  be  attached  to  land, 
by  way  dther  of  ben^t  or  burdoi, 
K^pdl  ■>.  Buley,  2  Myl.  &  K.  fil7,  S35; 
Ackroyd  v.  Smith,  10  C.  B.  164;  Hill 
V.  Tupper,  2  H.  &  C.  121."  See  also 
Jonea  v.  Tankerville,  [1900]  2  Ch.  440; 
Beasley  v.  Texas  ft  Pacific  R.  Co.,  191 
U.  8.  492,  496,  24  Sup.  Ct.  164,  48 
L.  Ed.  274. 

"Pitman    v.    Poor,    38    Me.    237;    ■ 
Jackson  p.  Litch,  62  Pa.  451;  Scales 
B.  WUey,  68  Vt.  39,  33  Atl.  771.    See 
also  Brans  v.  Spaldhig,  90  Md.  349,  46 
AU.  194. 

'  EVear  v.  Hardenbragh,  6  Johns. 
272;  Lower  o.  Winters,  7  Cow.  263; 
Fedell  f.  Ormand  Mm.  Co.  (N.  Car.), 
97  8.  E.  386.  C/.  Fahnouth  p.  Hiomaa, 
1  Cr.  A  M.  89,  108. 

■  Ptunkett  v.  Meredith,  72  Ark.  3,  77 
S.  W.  600;  Croke  v.  American  Nat. 
Bank,  18  Co.  App.  3,  70  Pac.  229; 
Haight  V.  Conuen,  149  ^  297,  24 
Atl.  302. 
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the  structure  is  to  be  erected  on  the  bouudaiy  aeparating  the 
estates  of  the  contractiiig  parties  has  given  rise  to  some  diffei^ 
ence  of  opinion.  It  is  ai^ed  that  such  an  agreement  necessa- 
rily involves  the  ri^t  to  the  use  by  each  party  of  so  much  of 
the  adjoining  land  as  is  necessary  for  the  structure  in  question, 
and,  therefore,  involves  the  transfer  of  an  interest  in  land. 
This  has  been  so  held  in  regard  to  a  well  on  the  line  dividing  the 
premises  of  the  pariies  to  the  agreement.'  The  same  has  been 
held  Id  regard  to  an  agreement  to  erect  and  Tru^iTitj^jn  a  portion 
of  a  partition  fence  without  any  stated  limit  of  time.*  This 
argument,  however,  fails  to  take  account  of  the  distinction  be- 
tween a  transfer  effected  by  operation  at  law  without  any  ez- 
pres^on  of  the  parties  of  such  an  intent,  and  a  transfer  directly 
created  by  act  of  the  parties.^  The  building  of  a  fence  does  not 
transfer  the  boundaiy  land  to  the  use  of  several  parties.  The 
law  generally  requires  this  dedication.  The  fact  that  the  erec- 
tion of  a  boundary  fence  may  result  in  the  fence  becoming  real 
estate  and  may  give  each  of  the  parties  an  interest  in  the 
fence  and  in  the  land  under  it,  is  accidental.  It  seems  hard  to 
suppose  that  a  contract  by  a  landowner  to  build  a  particular 
partition  fence  would  be  within  the  statute.*   Yet  such  a  con- 


■  In  Hunkett  c.  Meredith,  72  Ai^. 
3,  7,  77  S.  W.  600,  the  court  said:  "An 
agreement  of  appellant  with  appellee 
to  dig  a  well  on  her  lot  is  not  a  con- 
tract for  &u  int«re8t  in  land,  ia  not 
within  the  statute  of  frauds,  and  need 
not  be  in  writing.  But  a  contract  to  dig 
a  certain  well  on  the  dividing  line 
between  the  lota  of  appdlant  and  ap- 
pellee, one  half  of  which  ia  on  the  lot 
irf  ^)pellant  and  the  other  half  is  on 
the  lot  of  appellee,  deeper  and  until 
it  affwds  a  sufficient  supply  of  water, 
and  to  allow  appellee  to  use  the  same, 
is  a  contract  for  an  interest  in  land, 
which  is  an  easement,  and  should  be 
in  writing;  and  it  cannot  be  Hiforced 
against  the  party  pleading  the  statute ' 
of  frauds  in  bar  of  the  right  to  main- 
tain an  action  thereon,  unless  it  be  in 
writing.  Such  a  contract  if  enforced, 
would  necessarily  give  to  appellee  the 


right  to  use  the  land  of  aji^idlaat  for 

'  Knox  V.  Tucker,  48  Me.  373.  See 
also  Rudisill  c.  Cross,  54  Ark.  519,  16 
S.  W.  575,  26  Am.  St.  Bep.  57;  DeMera 
p.  Rohan,  126  Iowa,  488,  102  N.  W. 
413.  Cf.  Nelson  v.  Wilson,  157  la. 
80,  137  N.  W.  1048. 

•  In  Hutchinson  Co.  v.  Gould  (Calif.), 
181  Pac.  651,  a  contract  for  improve- 
ments was  held  not  within  the  statute, 
even  thou^  it  imivided  for  a  lien  on 
land,  since  such  a  lien  would  have  be«k 
created  by  law  without  an  agreement 

*  Such  waa  the  contract  in  Dodder  v. 
Snyder,  110  Mich.  69,  67  N.  W.  1101, 
and  B«Ty  v.  Jones,  106  Mim.  115,  63 
So.  341.  But  even  such  a  ease  was 
thought  within  the  statute  in  TIUiB  r. 
Treadwell,  117  Ala.  445,  22  So.  983, 
which,   however,   involved  an  agree- 
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tract  involvea  the  same  principle  as  a  ccmtract  to  maintain  a 
fence  for  a  season.^  Hie  case  should  be  the  same  if  the  agree- 
ment was  to  maintain  a  fence  on  the  partition  line,  or  a  portion 
of  it,  for  an  indefinite  period,  and  many  cases  so  hold."  It  is 
sometimes  said  or  assmned  that  such  a  contract  is  necessarily 
revocable,'  but  that  must  depend  upon  the  terms  of  the  con- 
tract. Ex  hypothesi  the  promises  are  supported  by  sufiScient 
consideration,  and  these  promises  more  naturally  mean  that 
the  arrangement  shall  continue  for  a  reasonable  time  or  until 
reasonable  notice  or  even  permanently  than  that  it  is  revocable 
at  will.  If  indeed  the  agreement  when  properly  construed 
means  that  the  arrangement  is  to  be  permanent;  it  may  then 
be  fairly  aigued  that  the  undertaking  is  not  a  personal  con- 
tract to  maintain  a  fence  but  to  impose  upon  one  estate  a 


ment  ooneermng  a  party  wall;  aod  in 
McMaaua  e.  Cooke,  35  Ch.  Div.  681, 
682,  Kay,  J.,  held  that  the  following 
contract  was  within  the  statute  ainoe 
the  effect  of  the  agreaneut  would  be 
to  give  to  each  party  an  eaaement  of 
light  over  the  other's  land.  "The 
naintiff  and  the  Defendant,  being 
desirous  of  rebuilding  their  respective 
premiseB,  bad  several  interviewa  in 
order  harmoniously  to  arrange  their 
new  buildinpi  ao  as  not  to  interfere 
with  each  other's  oonvenienoe.  At  one 
of  such  interviews  it  was  verbally 
agreed  betwe^  the  naintiff  and  the 
IMendant  in  the  presence  of  the 
Plaintiff's  forraoan,  and  upon  draw- 
ing submitted  shewing  the  intended 
construction  of  sl^lights,  that  the 
RaintiET  should  at  thmr  joint  expense 
pull  down  and  rebuild  a  certain  party- 
wall  dividing  the  said  premiaeB,  and 
also  that  each  party  should  be  at 
liberty  to  make  a  lean-to  skyUght 
resting  on  the  said  party-wall  and  nu^ 
ning  up  to  the  siU  of  the  fiiat-floor  win- 
dow of  his  own  building." 

'Hiia  was  the  form  of  contract  in 
Page  V.  Hodgdon,  63  N.  H.  53. 

'Such  contracts  were  held  not 
within  the  Statute  of  Frauds  in  Guyer 
V.  Stratton,  29  Conn.  421;  Baynea  o. 


Chastian,  68  Tnd.  376;  Nelaon  v.  Wil* 
son,  157  la.  80,  137  N.  W.  1048; 
McAffe  V.  Walker,  S2  Kans.  182,  107 
Pac.  637,  27  L.  E.  A.  (^f.  8.)  226; 
Ivins  p.  Ackerson,  38  N.  J.  L.  220; 
Tupper  r.  Clark,  43  Vt.  200.  See  also 
Tuebert  f.  Sons,  116  Minn.  195,  133 
N.  W.  467;  Meyer  v.  Perkinfl,  89  Neb. 
59,  130  N.  W.  986,  Ann.  Gas.  1912  C. 
46S.  In  Ivins  v.  Ackerson,  tupra, 
the  court  said  at  page  222;  "The  seo- 
ond  erroneous  premise  of  the  argument 
is,  in  assuming  that  if  the  fence  be  a 
port  of  the  land,  it  follows  that  oral 
contracts  cannot  be  made  with  respect 
to  it.  But  the  scope  of  the  statute  is 
by  no  means  so  iHttad  as  this.  Its 
o£Sce  is  to  interdict  the  transfer  of  any 
interest  in  the  land  by  a  contract  not 
put  in  writing.  This  is  its  purpose, 
and  it  goes  no  further.  No  one  would 
maintain  that  an  agreement  to  do  re- 
pairs to  a  fence,  or  to  a  building,  or  to 
work  for  wages  upon  land,  would  be 
invalidated  by  the  statute.  Such  mat- 
ters may  be  said,  taking  the  words  in  a 
wide  sense,  to  be  contracts  concerning 
the  land,  but  such  is  not  the  sense  of  the 
statutory  words." 

*See,  e.  g.,  Nelson  n.  Wilson,  157  la. 
80,  137  N.  W.  1018;  Pitiner  t>.  Shin- 
nick,  41  Wis.  676. 
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servitude  subjecting  its  owner,  whoever  he  may  be,  to  the  duty 
of  fencing,  and  conveying  to  the  owner  of  the  other  estate, 
whomsoever  he  may  be,  a  corresponding  easement."  A  parol 
agreement  to  this  effect  would  be  invalid."  Oral  agreements 
between  adjoining  ownere  that  there  shall  not  be  a  fence  be- 
tween their  premises,'*  or  to  locate  a  mining  claim  and  do 
necessary  assessment  work  "  have  been  stistained ;  and  an  agree- 
m^it  extending  the  time  of  redemption  allowed  by  statute  to  an 
owner  of  land  subject  to  encumbrances  may  also  be  oral ;  **  and 
so  may  a  warranty  of  the  quantity  of  land;  '^  or  an  agreement 
by  the  purchaser  to  pay  an  additional  price  if  the  quantity  of 
land  conveyed  exceeds  a  specified  amount,"  or  to  pay  an  in- 
creased or  diminished  price  or  rental;  '*  or  an  agreement  by 
a  vendor  that  he  would  procure  an  abstract  of  his  title,  show- 
ing a  good  record  title;  "  or  an  assigmnent  of  a  ri^t  to  damage 
for  an  injuiy  to  land."  A  contract  to  pay  the  price  of  land 
actually  conveyed  is  not  within  the  statute.  It  is  a  unilateral 
obligation  to  pay  a  sum  of  money,  and  is  not  a  contract  either 
to  buy  or  sell  land.  The  sale  has  been  made.  Even  though  the 
contract  originally  was  bilateral  and  was  confessedly  for  the 
purchase  and  sale  of  land,  it  seems  that  the  same  consequence 
follows  if  the  land  is  actually  conveyed.  There  is  then  no  longer 
a  contract  to  sell  but  an  actual  sale,  and  the  conveyance  creates 

Eokenrode,  M  Pa.  466;  Garret  v.  Mfr< 
lone,  8  Rich.  (S.  Car.),  335;  Danfi  r. 
Tiadole,  4  Yerg.  173;  Cabot  ir.  Christie, 
42  Vt.  121,  1  Am.  Rep.  313.  But  if 
such  a  warranty  ia  an  indivisible  port 
(tf  a  oontnust  which  ia  within  the  stat- 
ute, the  warranty  is  unenforoeatdo. 
Dyer  v.  Graves,  37  Vt.  369. 

"  Seward  s.  Mitchdl,  1  CoMw.  87. 

"Allen  V.  Rees,  136  la.  423,  110  H. 
W.  583;  Nonamaker  e.  Amofl,  73  Ohio 
St.  163,  76  N.  B.  949,  4  L.  R.  A.  (N.  S.) 
980,  112AiQ.  St.  Rep.  708. 

"  Owsley  p.  Jackaon,  163  Mo.  Ari. 
11,  144  S.  W.  151;  McConndl  ».  Bray- 
ner,  63  Mo.  461;  Seward  v.  Mitcbdl, 
1  Coldw.  87.  See  also  Nutting  *. 
Dickinaon,  8  Allen,  540. 

"  EstCB  c  Chicago,  etc.,  R.  Co.,  159 
la.  666,  141  N.  W.  49. 


Am.  Rep.  335;  Kellogg 
Vt  276,  27  Am.  Deo.  660. 

"See  *upn,   {489. 

"Bills  V.  Belknap,  38  Iowa,  226. 

"Clark  V.  MitcheU,  35  Nev.  447, 
130  Pao.  760;  Reagan  v.  McKibben, 
11  S.  Dak.  270,  76  N.  W.  943. 

u  Hamilton  v.  Tury,  II  C.  B.  954; 
Scfaroeder  v.  Young,  161  U.  S.  334,  344, 
40  L.  Ed.  m,  16  8.  Ct.  612;  Byera  tr. 
Locke,  93  Cal.  493,  29  Pao.  119;  Cox 
V.  Ratdiffe,  106  Ind.  374,  5  N.  E.  5; 
Dow  IT.  Bradley,  110  Me.  249;  GUIm- 
pie  t>.  Stone,  70  Mo.  505.  Cf.  Howland 
V.  Blake,  97  V.  8.  624,  24  L.  Ed.  1027. 

""  Haviland  v.  Sammia,  $2  Conn.  44, 
26  Atl.  394;  Currie  v.  Hawkins,  118 
N.  C.  593,  24  S.  E.  476;  Schriva  o. 
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a  debt  for  the  price;  so  that  whenever  the  land  has  been  con- 
veyed the  obligation  to  pay  the  price  may  be  enforced."  This 
argument  would  probably  not  be  wholly  accepted  in  England. 
Though  recovery  would  apparently  be  allowed  if  the  trans- 
action was  originally  unilateral,"*  if  it  were  originally  bilateral 
no  recovray  coiUd  be  had  on  that  contract  thot^  the  seller 
performed  his  agreement."  An  agreement  that  the  purchaser 
of  land  will  share  in  some  way  the  proceeds  received  from  a 
resale  of  the  premises,  is  not  witiiin  the  statute.'* 


§  494.  Part  perfomunce  of  agreements  for  the  sale  of  land. 

From  an  early  day  courts  of  eqmty  have  excepted  from  the 
operation  of  the  Statute  of  Frauds  cases  where  there  has  been 
part  performance,  so  called,  of  the  agreement.  Whether  the 
basis  of  the  doctrine  originally  was  "that  whenever  acts  had 
been  done  which  were  such  as  to  be  consistent  only  with  the 


••  Estes  D.  Ballard,  22  CaL  Ai^.  334, 
134  Pao.  361;  Nea^  ».  Kdly,  44  lU. 
An>-  234  (affd.  in  146  lU.  460, 34  N.  E. 
»47);  Ddgwno  ir.  Cement  Co.,  93  Kan. 
664, 658, 145  Pac.  823 ;  Lewis  V.  CMmo, 
7  J.  J.  Manh.  336;  Root  r.  Burt,  118 
Maes.  BUI;  Hurlburt  ir.  Fitipatrick, 
176  Mass.  287,  67  N.  E.  464;  I^ne  >. 
Flint,  217  Man.  96,  104  N.  E.  670; 
Birch  V.  Baker,  86  N.  J.  h.  660,  90  Ati. 
297;  Btywen  r.  Bell,  20  Johna.  338; 
Nef^ey  r.  Jeffere,  28  Ohio  8t.  90; 
Freed  e.  Riohey,  IIS  Pa.  St.  361,  S 
AtL  626;  Aacutn^  Bank  v.  Oimaby,  28 
Vt.  721;  Spanker  v.  Aahwell,  116  Va. 
992,  83  8.  E.  930.  See  also  Boston  p. 
Boston,  73  L.  J.  K.  B.  17;  Holmwood  p. 
Oillespie,  II  Manitoba,  ISO;  Spacer 
V.  SpcDoer,  23  Manitoba,  461.  Cf. 
Odeman  e.  Chester,  14  S.  C.  286. 
In  GiDeapie  v.  Battle,  15  A1&.  276,  the 
oourt  sustained  an  action  on  a  note 
for  the  purchaae  price  of  land  of 
irtiioh  the  buyer  was  in  poaeeeaioQ. 
Umiu^do  oonT^ance  had  been  made, 
the  sdkr  was  not  in  default,  and  the 
oourt  beld  that  there  was  no  failure 
of  ooBsideratioa.  la  Birch  b.  Baker,  86 
N.  J.  L.  660,  90  AU.  297,  the  oonvey- 


ance  was  not  made  to  the  one  who 
undertook  to  pay  the  price,  but  to 
his  nominee.  This  was  rightly  h/id 
immateri^. 

"AngeU  p.  Duke,  L.  R.  10  Q.  B. 
174. 

Ward,  I  C.  B.  858. 
Gravea,  L.  R. 
10  Ex.  234,  241. 

"  Hamilton  v.  Terry,  11  C.  B.  964; 
Price  «.  Stuiipa,  44  Cal.  591;  Michael 
V.  Foil,  100  N.  C.  178,  6  8.  E.  264, 
6  Am.  St.  Rep.  677;  Mcainnisp.  Cook, 
S7Vt.36,52Am.  Rep.  115.  InAlchin 
V.  Hopkins,  1  Biog.  N.  C.  99,  however, 
an  agreement  for  a  composition  with 
creditora  which  jvovided  that  the 
profits  of  the  defendant's  benefice 
should  be  collected  by  a  receiver  and 
a  portion  thereof  apfriied  in  liquidation 
of  the  defendant's  debts,  was  held  to 
be  within  the  statute.  Similarly  an 
oral  agreemoit  to  rep&y  a  loan  out  of 
the  future  rent  of  a  farm  was  held  in* 
valid  in—St  parUs  Hall,  10  Ch.  Div. 
616.  English  decisions  seem  to  hav« 
gone  very  far  in  treating  contracts 
relating  to  mcmey  secured  by  land 
within  the  statute.    See  tupra,  J  492. 
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existence  of  a  contract,  the  case  was  taken,  out  of  the  mischief 
of  the  statute  and  the  only  question  was  the  sufficiency  of  the 
proof  of  what  the  contract  was,"  '*  or  whether  the  injustice, 
amounting  to  a  kind  of  fraud,  of  allowing  the  statute  to  be 
pleaded  to  an  agre^nent  which  had  already  been  partly  per- 
fo.med,'*  or  whether  both  of  these  reasons  have  been  operative, 
it  is  at  least  certain  that  most  courts  of  equity  have  not  scrupled 
to  enforce  parol  contracts  for  the  sale  of  land,  and  sometimes 
even  when  the  parties  could  be  put  substantially  in  statu  quo, 
and  when  consequently  the  latter  reason  seems  inapplicable. 
It  is  true  that  payment  of  a  pecuniary  consideration  by  the 
buyer  is  not  generally  held  sufficient  justification  for  enforcing 
specifically  an  oral  contract  to  convey  land,**  the  purchaser 


■■  MaddisoD  0.  Alderaon,  8  A.  C.  467, 
by  Lord  Blackburn. 

**  In  Maddison  c  Alderaon,  S  A.  C. 
467,  Selbome,  L.  C,  said:  "In  a  auit 
founded  on  such  port  performanoe,  the 
defendant  ia  really  'charged'  upon  the 
equities  resulting  from  the  acta  done 
in  «cecution  of  the  contract,  and  not 
(within  the  meaning  of  the  statute), 
upon  the  contract  iteelf.  If  euch  equi- 
Uee  were  executed,  injugtioe  of  a  kind 
which  the  statute  cannot  be  thou^t 
to  have  had  in  cont«nplation  would 
fcdlow.  Let  the  case  be  supposed  of  a. 
parol  contract  to  sell  land,  completely 
performed  on  both  mdee,  aa  to  every- 
thing except  conveyance;  the  whole 
purchase  money  paid;  the  purchaaer 
put  into  pooBMurion;  expenditure  by 
him  (say  in  costly  buildings)  upon  the 
property;  leasw  granted  by  him  to 
tenants  The  contract  is  not  a  nullity; 
there  is  nothing  in  the  statute  to  estop 
any  court  which  may  have  to  exercise 
jurisdiction  in  the  matter  from  in- 
quiring into  and  taking  notice  of  the 
'  truth  of  the  facts.  All  the  acts  done 
must  be  referred  to  the  actual  contract, 
which  is  the  measure  and  test  of  their 
legal  and  equitable  character  and  con- 
sequences. If,  thereTore,  in  mich  a 
case  a  conveyance  were  refused,  and 
an  action  of  ejectment  brought  by 


the  vendor  or  his  heir  against  the  pur- 
chaser, nothing  could  be  done  towards 
ascertaining  and  adjusting  the  equi- 
table righte  and  lifUsilities  of  the  pai^ 
tieb,  without  taking  the  contract  into 
account.  The  matter  has  advanced 
beyond  the  stsge  of  contract;  and  the 
equities  which  arise  out  of  the  stage 
which  it  has  reached  cannot  be  ad- 
ministered unless  the  contract  is  re- 
garded. The  choice  is  betwe^k  un- 
doing what  has  been  done  (whidi  is 
not  always  povible,  or,  if  possible, 
just)  and  completing  what  has  been 
left  undone.  The  line  may  not  always 
be  capable  of  brang  so  clearly  drawn  aa 
in  the  case  which  I  have  supposed; 
but  it  is  not  arbitrary  or  unreasonable 
to  hold  that  when  the  statute  says 
that  no  action  is  to  be  brought  to 
charge  any  peraon  upon  a  contfaet 
oonc^tiing  land,  it  has  in  view  the 
simple  case  in  which  he  ia  charged  upon 
the  contract  only  and  not  that  in  which 
there  are  equities  resulting  from  ret 
geala  subsequent  to  and  arising  out  of 
the  oontroct."  Consider  in  this  con- 
nection the  enforcement  by  equity  of 
gifts  <d  real  estate  because  of  improve- 
ments by  the  donee.  See  eupra,  {  139. 
"  Maddison  u.  Alderaon,  8  App.  Cas. 
467,  478-479;  Humphreys  n.  Green, 
10  Q.  B.  D.  148,  159;  Purcell «.  Minor, 
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being  left  to  his  quaa-contractual  remedy  of  recovering  back 
what  he  has  paid;  **  and  the  rule  is  not  changed  though  the 
vendor  is  insolvent  and  the  quasi-contractual  remedy  is  there- 
fore ineffectual."  Nor  is  the  performance  of  services  as  consid- 
eration of  a  promise  to  conv^  land  generally  held  sufficient  to 
justify  enforcement  of  a  contract."  Nor  will  the  preparation  of 


4  Wan.  613,  18  L.  Ed.  43fi;  Duff  p. 
Hopldns,  33  Fed.  599,  607;  Mialhi  v. 
Lassabe,  4  Ala.  712;  UnderhiU  i>.  AUen, 
18  Ark.  466;  Fulton  d.  Jausen,  99  CoL 
687,  34  Pao.  331;  Eaton  r.  Whit&ker, 
18  Conn.  222,  229;  Neal  t>.  Gregory,  19 
Fla.  356;  Black  t>.  Black,  15  Ga.  445; 
Koenig  t>.  Dohm,  209  Bl.  468,  479,  70 
N.  E.  1061;  Jotuuton  t>.  Glancey,  4 
Blackf.  94,  2S  Am.  Dec.  46;  Puter- 
baugh  V.  Puterbttugh,  131  Ind.  288, 
aO  N.  E.  510;  King  v.  Hartley  (Ind. 
App.),  123  N.  E.  728;  Goddard  r. 
Donaha,  42  Kans.  754,  22  Pm.  708; 
Guthrie  p.  AndoMD,  47  Kans.  383, 
28  Pm.  164;  Green  i>.  Jones,  76  Me. 
563,  667;  Hoiddna  p.  Roberts,  54  Md. 
321,  316;  Waahiugton  County  v.  Carry 
(Md.),  24  Atl.  151;  Thompson  i>. 
Gould,  20  Pick.  134;  GUas  v.  Hulbert, 
102  Mam.  24,  28,  3  Am.  Rep.  418; 
De  MosB  V.  Robinaon,  46  Mich.  62,  8 
N.  W.  712,  41  Am.  Rep.  144;  Grinding 
B.  Rehyl,  149  Mich.  641,  113  N.  W. 
290;  Townsead  b.  Fenton,  32  Minn. 
482,  31  N.  W.  726;  McGuire  e.  Stev- 
ens, 42  Miss.  724,  2  Am.  Rep.  649; 
Parke  v.  Leewright,  20  Mo.  85;  Boulder 
Co.  V.  Famham,  12  Mont.  1,  29  Pao. 
277;  Baker  v.  WiaweU,  17  Neb.  62, 
22  N.  W.  Ill;  Peters  ».  Dickinson,  67 
N.  H.  389,  32  Atl.  164;  Brown  p.  Drew, 
67  N.  H.  669,  42  Atl.  177;  Nibert  p. 
Ba^urat,  47  N.  J.  Eq.  201, 20  Atl.  262; 
Winchdl  p.  WincheU,  100  N.  Y.  169, 
163,  2  N.  E.  897;  Gooley  v.  Lobddl, 
153  N.  Y.  696,  601,  47  N.  K  783;  Ru»- 
seU  «.  BriggB,  166  N.  Y.  600,  506,  69 
N.  E.  303,  53  L.  R.  A.  666;  WooUey 
V.  Stewart.  222  N.  Y.  347,  118  N.  E. 
847;  8it«a  r.  KeUer,  0  Oh.  483;  Shahan 
p.  Swan,  48  Ohio  St.  26,  40,  29  Am.  St. 


R^.  517;  Weiae's  App.,  72  Pa.  361, 
355;  Mima  p.  Chandler,  21  S.  Car.  480; 
Humbert  p.  Brisbane,  25  S.  Car.  506; 
Bradley  v.  Owsley,  74  Tex.  69,  72,  II 
S.  W.  1062;  Maxfield  p.  West,  6  Utah, 
327,  23  Pac.  754;  Brown  p.  Pollard,  89 
Va.  606,  701,  17  S.  E.  6;  Miller  p.  Loi^ 
enti,  39  W.  Va.  160, 19  S.  E.  391 ;  Sum- 
mOT  V.  Hivdy,  78  W.  Va,  63,  88  8.  E. 
608;  Brandsiar.  Ncwitadtl,  13  Wis.  142; 
Harney  p.  Burhans,  91  Wis.  348,  64 
N.  W.  1031.  See  also  Kdly  u.  Fischer, 
263  ni.  184, 105  N.  B.  21 ;  Levy  o.  Yra^ 
though,  41  Okla.  16,  136  Pac.  1120. 
But  see  aonlra — Townsend  p.  Houston, 
I  Harr.  632, 27  Am.  Dec.  732;  Houston 
p.  Townaend,  1  Del.  Ch.  416,  12  Am. 
Dec.  100;  Query  v.  Liston,  92  la.  288, 
60  N.  W.  524  (sUtutory);  Rohrbach 
V.  Hammill,  162  la.  131,  143  N.  W. 
872  (statutory). 

"Seetnfrfl,  S534. 

»  Towiuend  u.  F^ton,  32  Minn.  4S2, 
21  N.  W.  726;  M'Kee  v.  PhiUipa,  9 
Watts,  85;  Bradley  p.  Owaley  (Tez.),  19 
S.  W.  340. 

'  Quirk  P.  Bank  of  Commerce,  244 
Fed.  682,  687,  157  C.  C.  A.  130  (.Wo- 
cousin  law);  Edwards  v.  Estdl,  48  Gal. 
194;  Grant  i>.  Grant,  63  Conn.  530,  29 
Atl.  16;  Mills  f.  Jcuner,  20  Fla.  479; 
Qoud  P.  Greasley,  12S  BI.  313,  17 
N.  E.  828;  Pond  v.  Sbeean,  132  lU. 
312,  28  N.  E.  1018,  8  L.  R.  A.  414; 
Wallace  d.  Long,  105  Ind.  622,  6  N.  E. 
666,  S5  Am.  Rep.  222;  Austin  n.  Davis, 
128  Ind.  472,  475,  26  N.  E.  890,  12 
12  L.  R.  A.  120,  25  Am.  St.  Rep.  466; 
Wright  V.  Green  (Ind.),  119  N.  E.  379; 
Hens  p.  Drury,  57  Kans.  84,  45  Pac. 
71;  Grindling  p.  Rehyl,  140  Mich.  641, 
113  N.  W.  290;  Peters  p.  IKckinaon,  67 
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deeds  or  giving  instruction  for  their  preparation  validate  the 
agreement.^  And  "an  act  which  admits  of  explanation  without 
reference  to  the  alleged  oral  contract  or  a  contract  of  the  same 
general  nature  and  purpose  is  not  in  general  admitted  to  con- 
stitute a  part  performance."  *•  But  in  many  jurisdictions 
possession  taken  by  the  purchaser  with  the  consent  or  acquies- 
cence of  the  vendor  is  held  to  warrant  specific  enforcemrait  of 
the  contract.'^    Since  it  is  fimdamental,  however,  as  has  been 


K.  H.  389,  32  At).  IH;  We^  v. 
Lund,  60  N.  H.  78,  4S  AU.  249;  Ru»- 
ma  0.  Briggs,  166  N.  Y.  600,  59  N.  E. 
303, 63  L.  R.  A.  666;  Howard  v.  Brower, 
37  Ohio  St.  402;  CnbiU  c.  Marah,  38 
CHiio  St.  331;  Mayer's  App.,  105  FK. 
432;  Ward  u.  Stuart,  62  Tex.  333; 
Wri^t  V.  Packet,  22  Gratt.  370;  Horn 
D.  Ludington,  32  Wis.  73;  Koch  n. 
Williams,  82  Wis.  186,  52  N.  W.  257; 
Keeeler'B  Est.,  87  Wis.  660,  50  N.  W. 
129;  Rodman  t>.  Rodman,  112  Wis.  378, 
88  N.  W.  218.  A  considerable  minoi^ 
ity  of  American  decisona,  however, 
bold  the  receipt  of  servicer  as  conaidera- 
tioa  eepeoially  if  of  such  a  character 
aa  not  readily  to  be  valued  m  money 
justification  for  a  decree  of  specific 
performance  against  the  vendor.  Chas- 
tain  i>.  Smith,  30  Ga.  96;  Goidoa  o. 
Spelman,  146  Ga.  082,  89  S.  B.  740, 
Ann.  Gas.  1018  A.  862;  Warren  f. 
Warren,  106  II).  668;  Aldrich  ir.  Al- 
drich,  287  111.  213,  122  N.  E.  472; 
Ghehak  d.  Batdes,  133  la.  107,  110 
N.  W.  330,  8  L.  R.  A.  (N.  S.)  1130, 
12  Ann.  Caa.  140;  Taylor  v.  Holyfield, 
(Kans.  1019)  180  Pac,  208;  Taft  r. 
Taft,  73  Mich.  602,  41  N.  W.  481; 
Lloyd  V.  HoUenback,  08  Mich.  203, 
67  N.  W.  110  [qf.  Grindling  v.  Rehyl, 
149  Mich.  641,  113  N.  W.  290,  16 
L.  R.  A.  (N.  S.)  466];  HaU  o.  Harris, 
146  Mo.  614,  47  8.  W.  606;  Fucha  v. 
Fuchs,  48  Mo.  App,  18;  Schutt  n. 
Missionary  Society,  41  N.  J.  Eq.  115, 
3  Atl.  398;  Pflugar  «.  Pultz,  43  N.  J. 
Eq.  440,  11  Atl.  123;  Vreeland  v.  Vree- 
land,  53  N.  J.  Eq.  387,  32  Ati.  3;  Brin- 


ton  B.  Van  Cott,  8  Utah,  480,  33  Pae. 
218. 

"Qerk  V.  Wrii^t,  1  Atkins.  12 
(giving  instructions  for  drawing  con- 
veyances); Phillips  V.  Edwards,  33 
Beav.  440  (prqwration  of  deed); 
Nibert  D.  Baghuret,  47  N.  J.  Eq.  201, 
205,  20  Atl.  262.  In  Gould  tr.  Mans- 
field, 103  Man.  408,  4  Am.  Rep.  673, 
and  /n  r«  Edwall'a  Estate,  75  Waah. 
391,  134  Pac.  1041,  the  simultaneous 
execution  of  mutual  wills  undw  agree- 
ment that  they  should  be  irrevocaUe, 
was  held  insufficient  to  render  the 
agreement  enforceable.  See  also  Grind- 
ling  V.  Rehyl,  149  Mich.  641, 113  N.  W. 
290,  15  L.  R.  A.  (N.  S.)  466.  So  in 
Welch  V.  Bigger,  24  Ida.  169,  133  Pac. 
381,  an  oral  contract  for  the  exchange 
of  land  waa  held  not  validated  by  one 
of  the  partiee  paying  a  mortgage  on 
bia  own  property  and  obtaining  an 
abstract  of  title  in  ord^  to  put  him- 
adf  in  position  to  perform. 

"  Woolley  B.  St*wart,  222  N.  Y.  347, 
118  N.  E.  847,  848.  See  also  Biss  v. 
Hygate,  [10181  2  K.  B.  315;  Kane  z. 
Hudson,  273  m.  350,  112  N.  E.  683; 
Sarkiaiau  v.  Tcele,  201  Mass.  596,  608, 
8SN.  E.  333.  Therefore  a  conveyance 
of  a  piece  of  land  in  ooniddM«,tion  of  a 
cash  payment  and  a  conveyance  of 
two  lots,  was  thought  not  to  justify  tlie 
enforcement  of  an  oral  agreement, 
niiioh  formed  part  of  the  contract,  to 
buy  back  the  two  lots.  McEvoy  d. 
Brooks  (N.  J.  Eq.),  103  Atl.  403. 

*>  Goles  v.  Pilkington,  L.  R.  19  Eq. 
174  (see  also  Biss  v.  Hygate,  [10181 
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Stud,  that  acts  of  part  perfonuance  are  iDeffectual'  unless  made 
in  pursuance  of  the  contract  and  referable  to  it,  the  continuance 
of  a  possession  which  existed  prior  to  the  agreement  is  insuffi- 
cient.''   In  a  minority  of  the  jurisdictions  of  the  United  States, 


2  K.  B.  316,  and  ig.  S&maden  v.  DyBoo, 
L.  R.  1  H.  L.  129,  170);  Nelson  v. 
Shdby  Co.,  96  Ma..  616,  522,  11  So. 
695,  3S  Am.  St.  Rep.  116  (ohanged  by 
statute  00  as  to  reqidie  now,  paymoit 
of  at  least  wme  part  of  tbe  [Mice 
as  wdl  as  tmoBfer  of  poBseesiOD); 
Cooper  V.  NewtoD,  68  Ark.  160,  157, 
66  S.  W.  867  (see  also  FbiUips  t>. 
Gnibbe,  112  Ark.  562,  167  S.  W.  101, 
where  tbere  yitm  also  part  poymeot 
and  improv^nents);  Calanchini  v. 
Branstetter,  84  Cal.  24fl,  253,  24  Ffto. 
149  (see  also  McGiim  i>.  WiUey,  24  Cal. 
App.  303, 141  Pac.  49,  wba«  there  wen 
also  payment  and  imprOTements}; 
Vcm  Trotha  v.  Bamberger,  15  Col.  1, 
24  Pac.  883;  Van  Eppa  v.  Radfidd,  69 
Conn.  104,  36  Atl.  1011  (see  also  Veiv 
SBT  D.  Convard,  75  Conn.  1,  6,  52 
AU.  255);  Fleaaanton  v.  Rau^ey,  3 
IM.  Ch.  124;  Alderman  v.  Chnto-,  34 
Ga.  152;  Tibbs  >>.  Barker,  1  Blackf. 
68;  Puterbau^  v.  Futerbaugh,  131 
Ind.  288,  30  N.  E.  619,  15  L.  R.  A. 
341  (aee  also  Bastiaa  v.  Crawford,  180 
lad.  697,  103  N.  E.  792);  Anderson  o. 
Simpson,  21  Iowa,  399  [see  also  Halli- 
^n  c.  Frey,  161  la.  186,  141  N.  W. 
944,  49  L.  R.  A.  (N.  S.)  1121;  Baldwin 
V.  Baldwin,  73  Kans.  39,  84  Pac.  668, 
4  L.  R.  A.  (N.  8.)  967  (see  also  Taylor 
V.  Taylor,  79  Kans.  161,  99  Pac.  814; 
Green  v.  Jones,  76  Me.  663,  566;  Mor- 
ris V.  Harris,  9  GiU,  19;  Breenahan  v. 
Breenaban,  71  Mian.  1,  73  N.  W.  515; 
Emmel  t>.  Hayes,  102  Mo.  186,  14 
S.  W.  209,  11  L.  R.  A.  323,  22  Am.  St. 
Rep.  769;  Southmayd  v.  Southmayd, 
4  Mont.  100,  6  I^o.  318;  Brown  v. 
Drew,  67  N.  H.  569,  42  Atl.  177; 
Wharton  d.  Stoutenburgh,  35  N.  J. 
Eq.  266;  Kelley  o.  Stanbeiry,  13  Ohio, 
408;  Smith  s.  Smith,  1  Rich.  £q.  130; 
Parrill  v.   McEinley,  9  Giatt.  1,  58 


Am.  Dec.  212;  Woods  t.  Stevenson,  43 
W.  Va.  149,  27  3.  £.  309;  Brown  ■>. 
Western  Md.  Ry.  Co.  {W.  Va.),  99 
S.  E.  467;  Cutler  v.  Baboock,  81  Wia. 
195,  201,  51  N.  W.  420,  29  Am.  St. 
Rep.  882.  See  also  Read  Drug  &o. 
Co.  0.  Naltaus,  129  Md.  67,  98  AU. 
168;  Putnam  v.  Tinkler,  83  Mich.  628, 
47  N.  W.  687;  Atkinson  v.  Akm,  197 
Mich.  289,  163  N.  W.  1024;  Rosenber- 
gs V.  Jones,  U8  Mo.  559,  566,  24  S.  W. 
203;  Rom  u.  Alyea  (Mo),  197  3.  W. 
288;  Stilling  v.  Stilling,  67  K.  H.  684, 
42  Atl.  271;  Bowman  v.  Wolford,  80 
Va.  213;  Prede  v.  Pflugradt,  85  Wis. 
119,  65  N.  W.  159. 

*■  Smith  D.  Turner,  dted  in  Seagood 
t>.  Meale,  Prec.  in  Ch.  661;  Breunan 
t>.  Bolton,  2  Dr.  &  War.  349;  Dude  t. 
Ford,  138  V.  S.  587,  594,  34  L.  Ed. 
1091,  11  8.  Ct.  417;  Winslow  t>.  Balti- 
more Ac.  R.  Co.,  188  U.  S.  646,  23 
S.  Ct.  443,  47  L.  Ed.  636;  Hannan  v. 
Harman,  70  Fed.  894,  936,  17  C.  C.  A. 
479;  Danforth  t>.  Laney,  28  Ala.  274; 
Andrew  t>.  Baboock,  63  Conn.  109, 121, 
26  Ad.  716;  Koch  v.  Nat  Asa'n,  137 
111.  497,  27  N.  K  530;  Johnston  v.. 
Glancey,  4  Blackf.  94,  28  Am.  Dea 
45;  Green  d.  Groves,  109  Ind.  519,  10 
N.  E.  401;  Swalw  v.  Jaokson,  126  Ind. 
282,  28  N.  E.  02;  King  v.  Hartley 
(Ind.  App.),  123  N.  E.  728;  Recknafde 
tr.  SchmaltB,  72  la.  63,  33  K.  W.  366; 
AUen  IP.  Bemis,  120  la.  172,  94  N.  W. 
660;  Hartohom  f.  Smart,  67  Kans. 
643,  73  Pac.  73;  Rosenthal  v.  Ftoebur- 
ger,  26  Md.  75;  Messmore  v.  Cun- 
ningham, 78  Mich.  623,  44  N.  W.  145; 
Bknmel  v.  Hayes,  102  Mo.  186,  14 
S.  W.  200,  11  L.  R.  A.  323,  22  Am.  St. 
769;  Starks  v.  Garver  Lumber  Mfg. 
Co.,  182  Mo.  App.  241, 167  S.  W.  1198; 
Peters  p.  Dickinson,  67  N.  H.  389,  32 
Atl.  164;  Cooley  e>.  Lobddl,  153  N.  Y. 
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however,  a  stricter  rule  prevails  than  that  hitherto  stated.  Id 
some  of  these  States  payment  of  all  or  part  of  the  consideration 
or  improvements  on  the  property  must  be  made  as  well  as 
possession  taken  in  order  to  justify  specific  performance."  In 
Massachusetts  the  doctrine  of  part  performance  is  limited  per^ 
haps  as  strictly  as  in  any  jurisdiction  where  the  doctrine  is 
recognized  at  all.  To  justify  specific  performance  it  is  there 
held  that  not  only  must  the  premises  have  been  occupied,  but 
that  improvements  "have  been  induced  by  the  contract  and 
in  reliance  upon  its  performance,  and  such  that  adequate  com- 
pensation could  not  be  made  for  them  by  the  defendant  except 
by  the  conveyance  of  the  premises."  **    A  rule  similar  to  that 


S96,  47  N.  £.  7S3;  Railroad  Co.  ». 
West,  57  Ohio  St.  161,  168,  49  N.  E. 
344;  Robota  v.  Templebm,  48  Oreg. 
65,3L.R.A.  (N.S.)7gO,80Pac.4Sl; 
Le  Vee  t>.  Le  Vee,  (Oreg.  1919),  181 
Poc.  361;  Ackmnan  v.  fisher,  57  Pa. 
467;  Poag  i>.  Sandifer,  6  Rich.  £q.  170; 
Anthony  b.  Leftwich's  Represent&tiveB, 
3  Rand.  238.  Cj.  Eaaon'ti.  Roe,  185 
Ala.  71,  64  So.  56;  Begera  d.  Williamfi, 
147  Ga.  219,  93  S.  E.  215;  Morriflon 
tr.  Hemck,  130  lU.  631,  22  N.  E.  537. 
But  in  BiBs  D.  Hygate,  [1918]  2  K.  B. 
316,  where  a  toiant  under  an  oral 
lease  went  into  pooDenuion  before  the 
time  fixed  for  the  beginning  of  the 
'  agreed  twm,  his  continuance  in  posses- 
sion after  that  time  was  held  to  justify 
specific  enforcement  of  the  ^[reement. 
Poeseesion  which  has  already  been 
abandoned  has  also  been  thought  in- 
adequate. White  V.  Watkins,  23  Mo. 
423,  428.  In  PuroeU  ir.  Minw,  4  WaU. 
613,  518,  18  L.  Ed.  436,  Orier,  J., 
said  that  the  requirement  of  ddivcry 
of  possession  "will  not  be  satined 
by  proof  of  a  scramUing  and  litigiouB 
poesesgion."  These  words  were  quoted 
with  approval  in  Ducie  v.  Ford,  138 
V.  8.  687,  694,  34  L.  Ed.  1091,  11  8. 
Ct.  417. 

*•  Ndson  V.  Shdby  County,  96  Ala. 
616,  11  So.  695,  38  Am.  St.  Rep.  116 
(statutory);  Storthz  v.  Watts,  126  Ark. 


393, 188  8.  W.  1166;  Gorham  v.  Dodge, 
122  111.  528.  14  N.  E.  44;  Wri^t  v. 
Raftree,  181  lU.  454, 473,  54  N.  E.  996; 
Koenig  v.  Dohm,  209  lU.  468,  479,  70 
M.  E.  1061;  Gorbly  c  CorUy,  2S0  QL 
278,  117  N.  E.  393;  Weir  v.  Weir,  287 
ni.  496,  122  N".  E.  868  (.e}.  Aldrich  v. 
Aldrich,  287  m.  213,  122  N.  E.  472); 
Kinyou  v.  Young,  44  Mioh.  339,  8 
N.  W.  836;  Atkinson  c.  Akin,  197  Mich. 
289,  163  N.  W.  1024;  Chapd  c.  Chapd, 
132  Minn.  88,  155  N.  W.  1054  (see 
also  lindeU  v.  IdndeU,  135  Minn.  368, 
160  N.  W-  1031);  Sanberg  v.  Clausen, 
134  Minn.  321,  169  N.  W.  762;  HainM 
tr.  Spano^e,  17  Neb.  637,  24  N.  W.  211; 
Lippw.  Hunt,  25  Neb.  91, 41  N.  W.  143; 
Miller  0.  Ball,  64  N.  Y.  289;  Dunckel 
II.  Dunckel,  141  N.  Y.  427,  38  N.  E. 
405;  Gibba  ».  Horton  Co.,  81  N.  Y. 
App.  DiT.  621,  71  N.  Y.  S.  193;  Wal- 
lace V.  Scoggins,  17  Oreg.  476,  21  Pac. 
568,  17  Am.  St.  Rep.  749;  Pookham  o. 
Barker,  8  R.  I.  17;  Griffith  t>.  Abbott, 
66  Vt.  356;  Holmes  v.  Caden,  57  Vt. 
Ill;  Gove  o.  Gove's  Adm.,  88  Vt.  116, 
92  AU.  10.  See  also  Adams  n.  White, 
40  Okla.  536,  139  Foc.  514;  Bendon  t>. 
Parfit,  74  Wash.  846,  134  Pac.  185. 
"  Bums  V.  Daggett,  141  Mass.  368, 
6  N.  E.  727,  following  Glass  v.  Hulbra^t, 
102  Mass.  24,  3  Am.  Rep.  418;  Potter 
V.  Jacobs,  111  Mas.  32.  See  also  to 
the  same  effect— Low  n.  Low,  173  Mass. 
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adopted  in  Massachusetts  is  found  in  the  decisions  of  a  few 
other  States,  and  of  the  Supreme  Court  of  the  United  States.'^ 
Almost  always  it  is  the  buyer  who  seeks  to  enforce  specifically 
an  oral  contract  on  grounds  of  part  performance,  but  it  is  well 
settled  that  the  seller  also  may  enforce  the  buyer's  obligation,  - 
if  the  circumstances  are  such  that  the  buyer  could  main- 
tain a  suit  had  the  seller  made  default."  Though  cases 
of  part  performance  by  the  seller  will  be  rare  where  there  has 
been  no  transfer  of  possession,  such  a  situation  seems  possible. 
It  has  been  said  in  England — "If  I  agree  with  A  by  parol, 
without  writing,  that  I  will  build  a  house  on  my  land,  and 
then  will  sell  it  to  him  at  a  stipulated  price,  and  in  pursuance  ' 
of  that  agreement  I  build  a  house,  this  may  afford  me  groimd 
for  compelling  A  to  complete  the  purchase,"  "  and  though  in  a 
later  case  it  was  questioned  whether  this  statement  woiild  be 
accurate  without  further  facts,  it  was  held  that  where  the 
seller  had  built  a  house  for  the  buyer  and  the  latter  during 
the  progress  of  the  building  visited  the  site  and  suggested 
material  alterations  and  improvements,  which  were  carried 
out  by  the  seller,  specific  performance  would  be  decreed 
against  the  buyer.**  In  a  few  States  the  doctrine  that  part 
performance  validates  an  oral  contract  is  wholly  denied.** 


680,  S4  N.  E.  267;  Perkms  v.  Peridns, 
181  Mbs8.  401,  63  N.  E.  926;  Travder 
Shoe  Co,  0.  Koch,  216  Mom.  412,  103 
N.  E.  S31. 

M  PuroeU  V.  Miner,  4  WaU.  513,  18 
L.  Ed.  466  (i^.  Townsend  v.  VaDdei^ 
worker,  160  U.  8.  171,  183,  40  L.  Ed. 
383,  16  S.  Ct.  268);  Sample  t>.  Hoi^ 
lacher,  177  Pa.  247,  36  Atl.  615;  Derr 
V.  Ackennan,  182  Pa.  591,  38  Atl.  475; 
Morris  c.  Gain^  S2  Tex.  255,  17  S.  W. 
638;  Weath«{otd,  etc.,  Ry.  Co.  v. 
Wood,  88  Tex.  191,  1B4,  30  S.  W.  859, 
28  L.  R.  A.  626.  In  Seara  t>.  Reddick, 
211  Fed.  856,  128  C.  C.  A.  234  (Kana.). 
the  court  stud  (citing  Kanaas  dedaioDfl) 
that  irreparable  injury  was  the  test, 
not  pGsseBsioQ  or  improTements. 

"Pyke  V.  Winiama,  2  Vem.  456; 
Dude  n.  Ford,  138  U.  S.  587,  604,  34 
L.  Ed.  1091,  11  S.  Ct.  417;  Hodgsi  n. 


Rowing,  58  Conn.  12,  18  Atl.  979,  7 
L.  R.  A.  87;  Andrew  n.  Babcock,  63 
Conn.  100,  26  Att.  715;  Witt  v.  Booth, 
08  Kans.  554,  158  Pao.  851;  Wharton 
V.  StoutenbuTidi,  35  N.  J.  Eq.  266; 
Harris  e.  Knicketbacker,  5  Wend.  638; 
Re«<i  B.  Reed,  12  Pa.  117;  Johnson  o. 
Puget  MiU  Co.,  28  Waah.  516,  63  Pae. 
867;  8t«enrod'H  Adm.  v.  W.  P.  4  B.  R, 
Co.,  27  W.  Va.  1. 

■»  Caton  V.  Caton,  L.  R.  1  Ch.  137, 
and  this  passage  was  referred  to  with- 
out oonunent  by  Kay,  J.,  in  McManus 
V.  Cooke,  36  Ch.  D.  681. 

"  Dickinson  e.  Barron,  11004]  2  Ch. 
339,  Kekewich,  J. 

■*  Quirk  t>.  Bank  of  Commerce,  244 
Fed.  682,  687,  157  C.  C.  A.  130  {Ten- 
nessee law) ;  Usher  v.  Flood,  83  Ky.  562; 
Bullitt  V.  Eastern  Kentucky  Land  Co., 
93  Ky.  324,  36  S.  W.  16;  Coffey  v. 
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The  doctrine  is  exclusively  enforced  by  courts  of  equity 
powers." 

§  49B.  Agreements  not  to  be  performed  wiQim  a  year. 

It  is  well  settled  that  the  oral  agreements  invalidated  by 
the  statute  because  not  to  be  performed  within  a  year  include 
those  only  which  cannot  be  performed  within  that  period.  A 
promise  which  is  not  likely  to  be  performed  within  a  year,  and 
which  in  fact  is  not  performed  within  a  year  is  not  within  tiie 
statute  if  at  the  time  the  contract  is  made  there  is  a  possibility 
in  law  and  in  fact  that  full  performance  such  as  the  parties 
intended  may  be  completed  before  the  expiration  of  a  year.'* 

Chicago  Co.  V.  Davis  Co.,  143  III. 
171,  31  N.  E.  438;  Leavjtt  v.  Stem, 
159  lU.  826,  42  N.  E.  869;  Bariclmmn 
V.  Kuylcendall,  6  Blackf.  21,  24;  Noi^ 
ton  V.  Pr«8toD,  15  Me.  14,  32  Am.  Dec. 
128;  Kidder  v.  Hunt,  1  Pick.  328,  11 
Am.  Dec.  183;  Aduns  v.  TownaeDd, 
1  Met.  483;  BuUett  v.  Baitlett,  103 
Mich.  293,  61  N.  W.  SOO;  Nally  v. 
Reading,  107  Mo.  360,  17  S.  W.  978; 
Lone  i>.  Shackford,  5  N.  H.  130,  132; 
Soiith  V.  Phillips,  69  N.  H.  470,  43 
AU.  183;  White  v.  Poole,  74  N.  H.  71, 
65  AU.  25S;  Ruasell  v.  Bnggt,  165  N.  Y. 
509,  59  N.  E.  303,  53  L.  R.  A.  566; 
Davis  V.  MoOTp,  9  Rich.  215;  Brovm  ». 
PoUard,  89  Va.  696,  701,  17  S.  E.  6; 
KimmioB  v.  Oldham,  27  W.  Vs.  258. 
But  see  contm— Follmer  v.  Dale,  S 
Pa.  83. 

"  Smith  p.  Neale,  2  C.  B.  (N.  S.)  67; 
Ridley  v.  Ridley,  34  Beav.  478;  Mc- 
Gregor V.  McGregor,  21  Q.  B.  D.  424 
(overruling  I^vey  v.  ShamioD,  4 
Esch.  D.  81);  Lavalette  o.  Richee,  24 
T.  L.  R.  336;  N^ter  v.  Diamond 
Match  Co.,  143  Fed.  72,  74  C.  C.  A. 
266;  American  Fine  Art  Co.  o.  Simon, 
140  Fed.  529,  72  C.  C.  A.  46;  Quiric 
V.  Bank  of  Commeroe,  244  Fed.  682,  157 
C.  C.  A.  130;  Heflia  ■>.  Milton,  69  AIk. 
354;  Sweet  n.  Deaha  Lumba  Co.,  56 
Ark.  629,  20  S.  W.  614;  Gi«ham  «. 
Jonesboro,  etc.,  R.  Co.,  Ill  Aik.  508, 


Humble,  154  Ky.  708,  159  S.  W.  664; 
mee  t>.  Davis,  60  Mise.  760,  752; 
Washington  v.  Soria,  73  Miss.  665,  19 
So.  485,  56  Am.  St.  Rep.  655;  Bamea 
0.  Brown,  71  N.  C.  507;  White  n.  HoUy, 
91  N.  C.  67;  Ridley  o.  McNairy,  2 
Humph.  174;  Goodloe  t>.  Goodloe,  116 
Tenn.  252,  92  S.  W.  767,  6  L.  R.  A. 
(N.  S.)  703. 

«In  O'Herlihy  v.  HedgM,  1  Sch.  & 
US.  123,  130,  Lord  Redesdale  said; 
"But  thid  is  a  contract  on  which  no 
action  at  law  could  be  mnintsined, 
notwithstanding  what  Mr.  Justice 
Buller  says  in  one  or  two  oases  (Brodie 
V.  St.  Paul,  1  Ves.  Jr.  326,  3331,  that 
part  performance  takes  a  case  out  of 
the  statute,  at  law  as  well  as  in  equity. 
"Htat  ofnnion  will  be  found  wrong;  and 
I  recollect  Mr.  Justice  Buller,  upon 
being  pressed  with  the  oonsequences 
of  that  opinion  in  case  of  a  demurrer 
to  evidence,  being  obliged  to  abandon 
the  poeition.  The  ground  on  which  a 
court  of  equity  goes  in  oaaee  of  part 
performance  is  that  sort  of  fraud  which 
is  cognizable  in  equity  only,"  To  the 
same  effect,  see  Cooth  v.  Jackson,  6 
Yes.  12,  39;  Quirk  v.  Bank  of  Com- 
merce, 242  Fed.  682,  687,  167  C.  C.  A. 
130;  Henry  v.  W^,  48  Ark.  485,  3 
S.  W.  637;  Eaton  t>.  Whitaker,  18  Conn. 
222,  44  Am.  Dec.  686;  Dougherty  u. 
Cattett,  129  HI.  431,  21  N.  E.  932; 
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Thisc^ore,  a  contract  of  insurance  for  a  term  of  years  to  befpn 
within  a  year,  is  not  within  the  statute,  since  by  the  terms  of  the 
contract  a  contingency  or  contingencies  may  occur  within  the 

164  a  W.  729;  Buckley  t>.  ContJDOital 
Gin  Co.,  113  Ark.  16,  166  8.  W.  744; 
Bconer  v.  Kimball-lAoy  Lumbo'  Co., 
114  Ark.  42,  169  S.  W.  242;  Bank  of 
OrlADd  V.  Finadl.  133  Cal.  476,  66 
FEtc.  976;  Woodall  v.  Davis-Cneswdl 
Mfg.  Co.,  9  Col.  App.  198,  48  Pac.  670; 
CUrk  V.  Pendleton,  20  Conn.  496; 
Sarlw  t>.  Sharlow,  6  Dak.  100,  37  N.  W. 
748;  Dev&linger  v.  Maxwell,  4  Penne- 
will,  185,  54  AU.  684;  Young  Men's 
Christian  Assoc,  d.  EbtJU,  140  Gn.  291, 
ra  S.  E.  1076,  48  L.  R.  A.  (N.  S.)  783, 
Ann.  Cm.  1914  D.  136;  White  v.  lAarb- 
Isnd,  71  111.  250,  22  Am.  Itep.  100; 
Mutual  Life  Ins.  Co.  ir.  Ritsher,  196 
HI.  Ai^.  27;  Straughan  v.  Indianapolia, 
et«.,  R.  Co.,  38  Ind.  18S;  Durham  o. 
Hiatt,  127  Ind.  614,  26  N.  £.  401; 
Sutphen  r.  Sutphen,  30  Kaos.  510,  2 
Pac.  100;  Aiken  t>.  No^e,  47  Kaus.  96, 
27  Fko.  825;  Louisville,  etc.,  R.  Co.  o. 
Offut,  99  Ky.  427,  36  8.  W.  181,  59 
Am.  St.  Rep.  467;  Story  o.  Story,  22 
Ky.  L.  Hep.  1731,  1869,  61  8.  W.  279, 
62  S.  W.  866;  Whitley  v.  Whitley's 
Adm.,  26  Ky.  L.  Rep.  134,  80  S.  W. 
826;  Owenebwo  Tool  Co.  p.  Moore, 
164  Ky.  431,  167  S.  W.  1121;  Walker 
r.  Metropolitan  Ins.  Co.,  66  Me.  371; 
Neol  e.  Parker,  98  Md.  254,  57  AU. 
213;  Campb^  c  Burnett,  120  Md.  214, 
87  Ati.  894;  Comig  v.  Can,  167  Man. 
644,  46  N.  E.  U7,  35  L.  R.  A.  512,  67 
Am.  8t.  Rep.  4SS;  Seribner  e.  Ilagg  . 
Mfg.  Co.,  176  Mbm.  636,  56  N.  E. 
603;  Collins  v.  Snow,  218  Maes.  542, 
106  N.  B.  148;  Elwell  e>.  St&t«  Mut.  L. 
Assur.  Co.,  230  Maai.  248,  119  N.  E. 
7M;  Smalls  o.  Mitchell,  110  Mich. 
650, 68  N.  W.  978;  Wiebeler ».  Milwau- 
kee Ins.  Co,,  30  Minn.  404,  16  N.  W. 
363;  Stitt  v.  Rat  Portage  Co.,  98  Minn. 
62,  107  N.  W.  824;  Green  v.  Whaley, 
271  Mo.  636,  197  3.  W.  355;  Boggp  o. 
Pwnfio  LMmdry  Co.,  86  Mo.  App.  616; 


aimmons,  95  Neb.  607, 
146  N.  W.  961;  Gault  v.  Brown,  48 
N.  H.  183;  Buigesser  e.  Wendd,  73 
N.  J.  L.  286,  62  Atl.  994;  8mith  v. 
Balch  (N.  J.  L.),  106  AU.  17;  Blake 
p.  Voigt,  134  N.  Y.  69,  31  N.  E.  256, 
30  Am.  St.  Rep.  622;  Jones  v.  Pouch, 
41  Ohio  St.  146;  Nonamaker  v.  Amos, 

73  Ohio  St.  163,  76  N.  E.  940,  4  L.  R. 
A.  (N.  S.)  980,  112  Am.  St.  Rep.  708; 
Hodges  r.  Richmond  Mfg.  Co.,  9 
R.  I.  482;  Oroce  v.  West  Lumber  Co. 
(Tex.  Civ.  App.),  165  8.  W.  619;  Adatr 
V.  Stallings  (Tex.  Civ.  .i^p.},  165  8.  W. 
140;  Seddon  n.  Rosenboum,  86  Va. 
928,  9  8.  E.  326,  3  L.  R.  A.  337;  Reck- 
ley  V.  Zenn,  74  W.  Va.  43,  81  8.  E.  565; 
McCUnahan  v.  Otto  Mannet  &o.  Co., 

74  W.  Va.  643,  82  8.  E.  752;  Rua  ». 
Bowyer  Smokeless  Coal  Co.  (W.  Va.), 
99  S.  E.  213.  See  also  cases  in  this 
section  pauim.  The  leading  case  is 
Warner  v.  Texas,  etc.,  R.  Co.,  164  U.  S. 
418,  17  S.  Ct.  147,  41  L.  Ed.  496,  where 
the  dtfendant  orally  promised  to  main- 
tain a  switch  for  the  plaintiff  "as  long 
as  he  needed  it."  The  switch  was 
maintained  for  tiuiteea  yean  and  then 
abolished.  The  railway  company  was 
held  liable.  Somewhat  similar  in 
their  facta  are  Graham  e.  Jonesboro, 
etc.,  R.  Co.,  Ill  Ark.  598,  164  S.  Vf. 
729;  Frankfort,  etc.,  R.  Co.  v.  Jaobwm, 
163  Ky.  534,  156  8.  W.  103;  Thomas 
t>.  South  Haven,  etc.,  Co.,  138  Mich. 
60,  100  N.  W.  1009.  A  few  decisions 
hold  that  a  contract  which  the  parties 
do  not  expect  to  be  performed  within 
a  year  is  witliin  the  statute,  regard- 
less  of  othn'  poesibiUtiee.  Iiacd  v. 
MiddletoD,  1  Dcsauss.  IIS;  Jones  s. 
McMichael,  12  Rich.  L.  176  (see  Bate^ 
burg  Cotton  Oil  Co.  t>.  Jones,  96  S.  C. 
148,  80  S.  E.  86).  See  also— Camccr 
V.  Mosher,  97  Mich.  564,  56  N.  W.  935. 
In  Warren  Chemical  ft  Mfg.  Co.  s. 
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yearwhichwillreqiiirethefullpayment  of  the  policy."  Nor  is 
an  oral  promise  perfonnable  on  the  marriage  of  the  promisee 
unenforceable,**  nor  a  promise  of  performance  or  forbearance 
during  the  life  of  a  specified  person/*  nor  a  promise  perfonnable 

McGregor,  21  Q.  fi.  D.  4M  (to 


Hottnwk,  118  N.  Y.  686,  683,  23  N.  E. 
908,  16  Am.  St.  Rep.  788,  lite  court 
said:  "While  it  is.teiie,  as  inastcd  by 
the  appdlant,  that  it  waa  not  provided 
hy  the  terms  of  the  contract  that  it 
should  be  pefformed  within  one  year 
from  its  making,  neither  was  it  pro- 
vided that  it  should  not  be  performed 
within  such  period.  Nothing  what- 
ever was  bsid  as  to  time.  Now  the 
statute  does  not  include  an  agreement 
which  is  not  likely  to  be  performed, 
'  nor  yet  one  which  is  simply  not  ex- 
pected to  bo  performed  within  the 
space  of  a  year.  Neither  does  it  in- 
clude an  agreement  which,  fairly  and 
reasonably  interpreted,  admits  of  a 
vaL'd  execution  within  that  time,  al- 
though it  may  not  be  probable  that  it 
will  be.  (Kent  p.  Kent,  62  N.  Y.  660, 
20  Am.  Rep.  602.)" 

*■  Springfield  Ins.  Co.  c.  De  Jamett, 
111  Ala.  248,  19  So.  996  (fire);  M&U 
tm^y  p.  Springfield  Ins.  Co.,  120  Ky, 
768,  83  8.  W.  S77  (fire);  Sanford  e.. 
Orient  Ins.  Co.,  174  Man.  416,  64 
N.  E.  883  (fire);  Wiebeler  v.  Mil- 
waukee Ins.  Co.,  30  Minn.  464,  16 
N.  W.  363  (fire);  TVuBteee  v.  Brooklyn 
Fire  Ins.  Co.,  19  N.  Y.  306,  28  N  Y. 
153  (fire);  International  Ferry  Co.  v. 
American  Fidelity  Co.,  207  N.  Y.  360, 
lOlN.E.  160  (marine  liability).  But  a 
contract  for  placing  insurance  on  vee- 
sels  during  two  years  is  within  the 
statute.  Johnson  v.  Harper  IVansp. 
Co.,  244  Fed.  936,  157  C.  C.  A.  286. 
Cf.  Stnniewski  v.  FarmetB'  F.  Ing. 
Co.,  179  N.  Y.  App.  D.  318,  166  N. 
Y.  S.  362. 

*>  Peter  v.  Compton,  Skinner,  353. 
See  also  Hughes  v.  Frum,  41  W,  Va. 
445,  23  S.  E.  604. 

*<  Ridley  ».  Ridley,  34  Bear.  478 
(to  leave  property  by  will);  McGre- 


pay  a  separate  wife  a  weekly  allow- 
ance for  maintenanoe.  Una  case  ex- 
preesly  overrules  Davey  v.  Shannon, 
4  Bz.  D.  81,  and  apparraitly  by  impli- 
cation, E3ey  v.  Positive  Govnnment, 
etc.,  Co.,  1  Exch.  D.  20,  88);  Hampton 
p.  CaldweU,  95  Ark.  387,  129  S.  W. 
816;  Osgood  v.  Skinner,  111  III.  App. 
606  (not  to  compete);  Hill  d.  Jamieaon, 
16  Ind.  125,  79  Am.  Dec.  414  (not  to 
compete);  Bell  e>.  Hewitt's  Ex.,  24 
Ind.  280  (to  leave  property  by  will); 
Harper  v.  Harper,  57  Ind.  547  (to  sup- 
port for  life) ;  Wdi  v.  Rhodiua,  87  Ind. 
1,  44  Am.  Rep.  747  (not  to  compete); 
Cox  17.  Baltimore,  etc.,  R.  Co.,  180  Ind. 
496,  103  N.  E.  337,  60  L.  R.  A.  (N.  8.) 
453  (to  serve  for  employee's  life  iff  as 
long  as  he  proved  competent  and 
worthy);  WolveHon  v.  Bruce,  6  Ind. 
Ter.  136,  89  S.  Vf.  1018  (not  (o  com- 
pete with  i^mnisee);  Atduscm,  etc., 
R.  Co.  t>.  En^ish,  38  Kans.  110,  16 
Pac  82  (to  give  railroad  pas  annually 
for  life);  Pieraon  ir.  Kingman  Milling 
Co.,  91  Kans.  775,  139  Pac.  394,  92 
Hans.  468,  140  Pac.  1033  (to  serve  tar 
employee's  life);  Howard's  Adm.  v. 
Burgen,  4  Dana,  137  (to  board  for 
life);  Bull  k.  McCrea,  8  B.  Mon.  422 
(to  support  for  life) ;  Myles  v.  Myles,  6 
Bush,  237  (t»  leave  property  by  will); 
Stowere  v.  Hollia,  S3  Ky.  544  (to  sup- 
port for  life);  Dickey  v.  Diddnaon,  105 
Ky.  748,  49  S.  W.  761  (not  to  compete 
with  promisee);  Thomas  v.  Feeae,  21 
Ky.  L.  R^.  206,  51  S.  W.  150  (to 
serve  for  employer's  life  in  considera- 
tion of  promise  to  will  property);  Mo- 
Daniel  V.  Hutcherson,'  136  Ky.  412, 124 
8.  W.  334  (to  furnish  a  house  for  pitaa- 
isor's  lite  and  leave  |»i>perty  by  wiD); 
Waggener  i>.  Howsley,  164  Ky.  113, 175 
S.  W.  4  (to  pay  SIO  a  month  for  Hfe); 
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on  the  death  of  a  specified  person,"  since  death  may  occur 
within  the  year.  Nor  is  a  promise  obnoxious  to  the  statute 
which  is  performable  at  or  imtil  the  happening  of  any  Efpecified 
contingency  which  may  or  may  not  occur  within  a  year."    A 


HutchinBon  v.  HutchinBon,  46  Me.  164 
(to  p&y  money  during  the  life  of  an- 
other); I^^Hi  c.  King,  11  Mete  (Mass.) 
411,  45  Am.  Dec.  219  (not  to  compete 
with  promiBee);  Worthy  v.  Jones,  11 
Gray,  168,  71  Am.  Dec.  696  (not  to 
onnpete);  Lyman  d.  Lyman,  133  Man. 
414  (to  Buiqmrt  for  life);  Wellington 
r.  Apthorp,  145  Mass.  69,  13  N.  K 
10  (to  leave  property  by  will);  Carnig 
f.  Can-,  167  Ma«.  544, 46  N.  E.  117,  35 
L.R.  A.  512  (permanent  employment); 
lAToie  a.  Dube,  220  Mass.  87,  118 
N.  E.  179  (to  support  for  Ufe);  Carr 
It.  McCarty,  70  Mich.  258,  38  N.  W. 
241  (to  support  for  life);  SmaUey  v. 
Mitchell,  110  Mich.  6S0,  68  N.  W.  978 
(to  Bare  for  emi^yer'a  life);  Boggs  b. 
Pacific  Laundry  Co.,  86  Mo.  App.  616 
(to  Beire  for  employee's  life);  McCor- 
mickn.  DnimmBtt,  9  Neb.  384,  2  N.  W. 
729  (to  support  for  life  in  consideration 
pf  the  use  of  promisee's  land  for  life) ; 
Blanding  v.  Sargent,  33  N.  H,  239,  66 
Am.  Dec.  720  (not  to  cMopete);  Up- 
dike v.  Ten  Broeck,  32  N.  J.  L.  105 
(to  serve  for  anployer'a  life);  Eliser- 
man  v.  Schneider,  60  N.  J.  L.  291,  37 
Atl.  623  (to  support  for  life);  Kent  v. 
Kent,  62  N.  Y.  5G0,  20  Am.  Rep.  502 
(to  serve  for  employer's  life);  Dresser 
c.  Dreaer,  36  Barb.  573  (to  support 
for  life) ;  Thorp  v.  Stewart,  44  Hun,  232 
(to  support  for  life);  Richardson  v. 
Pierce,  7  R.  I.  330  (not  to  cxMnpete); 
Zanturjian  n.  Boomarian,  26  R.  I. 
151,  154,  65  Atl.  199  (not  to  oompete 
with  promisee) ;  East  Line  Co.  v.  Scott, 
72  Tex.  70,  10  S.  W.  99,  13  Am.  St. 
Rep.  763  (to  earve  for  employee's 
Ufe);  Tipton  s.  Tipton,  56  Twc.  Civ. 
App.  192,  lis  8.  W.  S42  (to  give  share 
of  crops  for  promisee's  life) ;  Blanchard 
V.  Weeks,  34  Vt.  589  (not  to  compete 
with  promisee);  lliomas  v.  Armstrong, 


86  Va.  323,  10  S.  E.  6,  5  L.  R.  A.  629 
(to  serve  for  life  in  consideration  of 
[mnnise  to  leave  property  by  will); 
Heath  if.  Heath,  31  Wis,  223  (to  sup- 
port a  third  person  for  life);  Spencer 
e.  Spmcer,  23  Manitoba,  461  (to  sup- 
port a  third  person  for  life).  But  see 
eonlra,  Voae  v.  Strong,  45  111.  App.  98 
(to  manage  a  business  during  \be 
owner's  life);  aSd.  on  other  grounds  in 
144  HI.  108,  33  N.  E.  189;  Ohenoweth 
!>.  Pacific  Express  Co.,  93  Mo.  App.  185, 
190  (to  make  monthly  payments  dur-  . 
ing  promisee's  hfe);  Deaton  v.  Ten- 
nessee Coal  Co.,  12Heisk.  660  (promise 
performable  within  a  year  if  a  mother 
and  bfx  children  all  died  within  the 
period).  It  should  be  obeerved  with 
reference  to  such  of  the  above  deci- 
sions as  relate  to  contracts  to  leave 
property  by  will,  that  a  contract  to  de- 
vise real  estate  falls  within  another 
clause  ol  the  statute  (see  tapra,  \  488), 
and  in  some  Stat«s  any  contract  to 
make  a  will  is  required  by  statute  to  be 
in  writing. 

"  Frost  V.  Tarr,  53  Ind.  390;  Rid- 
dle tr.  Backus,  38  la.  SI;  Heery  ■>. 
Reed,  80  Kans.  380,  102  Pac.  S46; 
McDaniel  v.  HutoheraMi,  136  Ky.  412, 
124  S.  W.  384;  Sword  i>.  Keith,  31 
Mich.  247;  Jilson  v.  Gilbat,  26  Wis. 
637,  7  Am.  Rep.  100. 

"  Anon.  Salk.  280  (on  the  oomi^e- 
tion  of  a  voyage);  Lavalette  t>.  lUchee, 
24  T.  L.  Rep.  336  (on  the  sale  of  a 
patent);  Young  Mm's  Christian  Assoc. 
V.  atill,  140  Ga.  291,  78  8.  E,  1075 
(as  soon  as  work  be^ns  on  a  projeel«d 
structure);  McConahey  v.  Griffey,  82 
la.  564,  48  N.  W.  983  (when  the  prom- 
isor r^^ned  his  health);  Louisville, 
ete.,  R.  Co.  V.  Offut,  99  Ky.  427,  36 
S.  W.  181,  59  Am.  St.  Rep.  467  (as 
long  as  he  does  faithful  and  honest 
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promise  of  permanent  personal  performance  is  in  legal  effect  a 
promise  of  petformanoe  for  life,  and  therefore  not  within  the 
statute;  "  and  the  same  principle  has  been  applied  to  promises 
in  terms  of  unlimited  duration  made  by  or  to  a  corporation 
when  performance  of  the  promise  is  by  the  nature  thereof 
limited  to  the  life  of  the  corporation  or  the  continuance  of  its 
business.^  On  the  other  hand,  a  promise,  the  performance 
of  which  is  to  continue  for  a  fixed  period,  exceeding  a  year  from 
the  making  of  the  contract,  or  is  not  to  end  until  the  expiration 
of  such  a  period,  must  be  in  writing.**    Thus  a  contract  to 

work);  Ydlow  Poplar  Lumber  Co.  r. 
Rule,  1Q6  Ky.  455,  GO  8.  W.  685  (so 
bog  Eta  defeudant  was  engaged  in  a 
oatBin  busineos);  H,  J.  McGrath  Co. 
r.  Marcb&nt,  117  Md.  472,  83  Atl.  912 
(to  aerre  for  a  term  exceeding  a  year 
provided  Uie  empl<^er  continued  bo 
long  in  businees};  Sax  v.  Detroit,  etc., 
R.  Co.,  126  Mich.  252,  84  N.  W.  314 
(aa  long  as  hia  servioee  are  satisfactory) ; 
Drew  V.  Billings-Drew  Co.,  132  Mich. 
65,  02  N.  W.  774  (until  a  lessor  could 
obtain  anotho'  tenant);  DeLand  v. 
HoU,  134  Mich.  381,  96  N.  W.  449 
(prcmiae  made  Nov.  14th  to  charter  a 
tug  until  the  end  of  the  ensuing  navi- 
gation season,  which  did  not  in  fact 
end  until  Deo.  Sth  of  the  foUowing 
year);  Harrington  v.  Kansas  City, 
etc.,  R.  Co.,  60  Mo.  Aiq>.  223  (as  long 
as  he  shall  properly  do  his  work); 
Carter  White  Lead  Co.  v.  Kinlin,  47 
Neb.  409,  66  N.  W.  536  (as  long  as 
works  are  kept  running};  Greene  «. 
Harris,  9  R.  I.  401  (as  long  ati  partiee 
are  mutually  satisfied);  Huggins  v, 
Carey  (Tex.  Qv.  App.),  149  8.  W.  390 
(as  soon  aa  plaintiff  could  have  a  suit- 
able hoiue  ereot«d  and  wind  up  his 
business).  See  also  McGregor  v.  Mo- 
Gregor,  21  Q.  B.  D.  424;  Osment  v. 
McEIrath,  68  Cal.  466,  9  Pao.  731,  68 
Am.  Rep.  17;  Burden  v.  Luoss,  19  Ky. 
1681,  44  S.  W.  86;  Camig  v.  Carr,  167 
Mass.  544,  46  N.  E.  117,  35  L.  R.  A. 
512,  67  Am.  St.  Rep.  488;  Drew  v. 
Wiswall,  183  Mass.  554,  67  N.  E.  666; 


Jackson  v.  Higgins,  70  N.  H.  637,  49 
AU.  574. 

"Lyon  ■>.  King,  11  Met.  (Mass.) 
411,  45  Am,  Dec.  219;  Camig  n.  Carr, 
167  Mass.  644, 46  N.  E.  1 17, 35  L.  R.  A. 
512,  57  Am.  St.  Rep.  488;  Zanturjiaa 
i>.  Boomariian,  25  R.  I.  151,  65  AtL 
199;  Blaochard  i>.  Weeks,  34  Vt.  589. 
And  where  a  contract  of  unlimited 
duntion  is  oonatrued  as  a  oontntct 
from  year  to  year,  beginning  at  onee^ 
this  contract  also  is  not  within  the 
statute.  Smith  &  E^ge  Mfg.  Co.  v. 
Webeter,  87  Conn.  74,  86  AU.  763. 

<■  In  Talmadge  v.  Railroad  Company, 
13  Barb.  493,  an  agreement  by  the 
idaintiff  to  fence  along  the  line  of  the 
defendant's  road  was  held  not  within 
the  statute,  and  the  case  is  supported 
by  Browne  (Slat.  Frauds,  {  273a),  on 
the  ground,  not  taken  by  the  court, 
"that  the  duration  of  the  [daintiff's 
promise  waa  obviously  limited  by  the 
duration  of  the  ciroumstonoes  of  the 
parties  leading  to  the  nuLlting  of  it." 
So  in  Richmond,  etc.,  R.  Co.  v.  Rich- 
mond, etc.,  R,  Co.,  96  Va.  670,  32  8.  E. 
787,  the  court  upheld  an  oral  agreement 
between  two  railroads  to  share  the 
expense  of  maintaining  a  watchman 
at  the  crossing  of  their  tracks,  thou^ 
the  agreement  was  in  terms  unlimited 
as  to  time. 

<•  Mott  J.  Ward  Co.  v.  Godet,  230 
Fed.  979,  14£  C.  C.  A.  173  (contract 
involving  performance  of  lease  extend- 
ing more  than  a  year);  Mwris  p.  Fuk- 
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Berve  for  a  period  extending  more  than  a  year  beyond  the  time 
of  making  Uie  agreement  is  uniformly  held  within  the  statute." 


ham,  SI  Conn.  128  (oontraot  of  parb- 
nwship  to  ooatinue  more  than  a  year); 
Garber  v.  GoldBt«in,  92  Conn.  226,  102 
Atl.  A05  (oontract  of  lease  for  more 
than  a  year);  Radomski  v.  E.  R.  St«ee 
Brewery,  258  lU.  326,  101  N.  E.  573 
(promise  to  pay  60  cts.  for  every  bar- 
rd  of  beer  sold  by  a  saloon  during  a 
lease  of  three  yean);  Lowm&n  d. 
Sheets,  124  Ind.  416,  24  N.  E.  361,  7 
L.  R.  A.  784  (oontract  to  ahare  expenses 
of  keeping  maree  for  four  years);  Kel- 
ky  V.  "niompson,  175  Mass.  427,  66 
N.  E.  713  (promise  to  apply  a  disoouut 
on  a  note  payable  in  two  years,  when 
the  note  ma  settled);  CoOp^ative 
TeJ.  Co.  p.  KatUB,  140  Mich.  367,  103 
N.  W.  814,  112  Am.  8t.  Rep.  414  (oon- 
tract to  rent  a  tel^hone  for  three 
years);  Miles  e.  Shieve,  179  Mich. 
671, 148  N.  W.  374  (a  parol  agreranent 
by  a  lessee  tar  a  term  of  five  years  to 
pay  an  increased  rental);  Kdler  v, 
Mayer  FertiliKr  Co.,  163  Mo.  App. 
120,  132  S.  W.  314  (a  oontraot  to  buy 
and  sell  for  a  pmod  exceeding  a  year 
all  of  certain  goods  which  the  BcUer 
might  accumulate);  Reynolds  p.  Fint 
Nat.  &nk,  %2  Neb.  747,  87  N.  W.  612 
(a  contract  to  save  harmless  the  surety 
on  a  bond,  the  obligation  of  which  ex- 
tended beyond  a  year);  Clement  v. 
Rowe,  33  8.  Dalt.  499,  146  N.  W.  700 
(promise  poformable  if  after  two  years 
a  corporation  had  not  paid  dividends); 
Crenshaw  v.  Bishop  (Tex.  Civ.  App.), 
143  S.  W.  284  (agreement  to  care  for 
and  breed  stock  for  three  years  on 
shares) ;  Spokane  Canal  Co.  e.  Co&maa, 
61  Wash.  367, 112  Pac.  383  (agreement 
to  cultivate  fruit  tzees  for  five  years). 
It  is  inunat«riat  that  the  period  is  not 
staled  in  words,  if  t^tdy  indicated. 
Hius  a  oontract  to  deliver  all  the  lo^ 
CD  a  iHece,  containing  about  90,000,  at 
the  rate  (rf  200  a  day  is  within  the  stat- 


ute.    Edwards  v.    Farre,    110   Miss. 
864,  71  So.  12. 

•>  Britain  ■>.  Roaaiter,  11  Q.  B.  D.  123; 
Smith  V.  Gold  Coast  Explorers,  [1903) 
1  K.  B.  638;  Oak  Leaf  Mill  Co.  e. 
Cooper,  103  Ark.  79,  146  S.  W.  130; 
Edgar  Bros.  Co.  v.  Schmeiser  Mfg.  Co., 
33  Cal.  App.  667,  166  Pao.  366;  School 
District  D.  Johnson,  26  Colo.  App.  433, 
143  Fac.  264;  Grant  v.  New  Departure 
Mfg.  Co.,  85  Conn.  421,  83  Atl.  212; 
Kelly  p.  TerreU,  26  Ga.  561;  Peck  v. 
McCormiek  HarvestinK  Mach.  Co., 
196  111.  29S,  63  N.  E.  731;  Smith  v. 
Theobald,  86  Ky.  141,  5  S.  W.  394; 
TutUe  t>.  Swett,  31  Me.  565;  Heame  v. 
Caiadboume,  65  Me.  302;  Bemier  v. 
Cabot  Mfg.  Co.,  71  Me.  606,  36  Am. 
Rep.  343;  Wilhelm  v.  Hwdman,  13 
Md.  140;  Bill  t>.  Hoop»,  1  Gray,  131; 
Freentan  v.  Fosa,  14S  Mass.  361,  14 
N.  K  141,  1  Am.  St.  Rep.  467;  Carroll 
■>.  Pabner  Mfg.  Co.,  181  Mioh.  280, 148 
N.  W.  390;  lAlly  v.  Crookston  Lumber 
Co.,  86  Minn.  257,  88  N.  W.  846;  Bi«t 
p.  Vcrst«eg  Shoe  Co.,  97  Mo.  App.  137, 
70  S.  W.  1081;  Marks  v.  Davis,  72 
Mo.  App.  657;  Kansas  aty  R.  Co.  v. 
Coulee,  43  Neb.  121,  61  N.  W.  HI; 
Emery  v.  Smith,  46  N.  H.  161;  Mc- 
Elroy  B.  Ludlum,  ^  N.  J.  £q.  828; 
Marks  p.  Cowdin,  226  N.  Y.  138,  123 
N.  E.  139;  Townsend  v.  Minford,  48 
Hun,  617,  1  N.  Y.  8.  565;  Ftanoo  v. 
Caruso,  168  N.  Y.  S.  761;  Hillhouae 
V.  Jennings,  60  S.  C.  373,  38  S.  E.  599; 
Milan  v.  Rio  Grande,  etc.,  R.  Co.  (Tex. 
Civ.  App.),  37  S,  W.  166;  Hinckley  p. 
Southgate,  11  Vt.  428;  Lee's  Adm.  v. 
Hill,  87  Va.  497,  12  S.  E.  10S2;  Union 
Savings  Ac.  Co.  v.  Krumm,  88  Wash. 
20,  162  Pac.  681;  Chase  p.  Hinkley,  126 
Wis.  76,  106  N.  W.  230,  2  L.  R.  A. 
(N.  S.)  738,  110  Am.  St.  R«p.  896. 
See  also  Harris  v.  Portar,  2  Harr.  27; 
Doyle  D.  DixiHt,  97  Maes.  208,  93  Am. 
Dec.  80. 
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And  an  oral  promise  of  permanent  performance,  not  personal 
in  character  and,  therefore,  not  terminable  by  the  death  of  the 
promisor,  or  his  cessation  of  business  is  equally  obnoxious.^' 
An  oral  contract  which  is  capable  of  performance  within  a 
year  ia  not  invalidated  by  the  fact  that  a  later  agreement  be- 
tween the  parties  made  in  furtherance  of  the  first  cannot  be 
performed  wiUiin  that  time." 

§  196.  Promises  to  su[^rt  for  a  term  of  years. 

S(ttne  courts  have  too  hastily  supposed  that  such  decisions 
as  those  cited  in  the  preceding  section  afforded  support  for 
the  conclusion  that  a  promise  to  support  a  minor  until  he 
reaches  a  stated  age  more  than  one  year  distant  from  the  date 
of  the  agreement  is  not  within  the  statute. "  But  courts  making 
these  decisions  have  failed  to  observe  the  distinction  between 
performing  a  contract  and  being  discharged  from  liabihty 
under  it.  It  is  true  that  if  ihs  minor  dies  within  a  year  the 
promisor  will  not  be  thereafter  liable,  but  he  will  not  have  per- 
formed his  agreement;  he  will  be  excxised  from  performing  it. 
It  is  possible  under  any  contract  whatever,  that  some  supet^ 
vening  circumstance  may  excuse  the  promisor  from  liabihty 
within  a  year;  and  in  any  personal  contract,  l^e  possibihty 
of  death  is  the  same  as  in  promises  to  support.'^   Promises  of 


"  Metropolitan  Trust  Co.  t>.  Topekft 
Water  Co.,  132  Fed.  702;  Rtldn  o. 
Long  laland  R.  Co.,  2  Barb.  Ch.  221, 
47  Am.  Dec.  320.  Cf.  Adair  e>.  StUl- 
inp  (Tex.  Civ.  App.),  165  S.  W.  140. 

•*CollinB  V.  Snow,  218  Man.  542, 
106  N.  E.  148. 

"  Wooldridge  o.  Stem,  42  Fed.  311; 
White  V.  MuTtUnd,  71  Dl.  260,  22  Am. 
Rep.  100;  Stowera  v.  Hollia,  83  Ey.  548, 
MyeiB  t-.  Saltry,  163  Ky.  481,  73  S.  E. 
1138,  Ann.  Cu.  1916  E.  1134;  Petera 
v.  Weatboraugh,  IS  Pick.  364,  31  Am. 
Deo.  142;  McKinney  v.  UcCloekty,  8 
Daly,  368,  78  N.  Y.  594;  Taylor  o. 
Deseve,  81  Tex.  246,  16  S.  W.  1008. 
See  also  Wiggiiu  ».  Keiier,  6  Ind.  252; 
Hollia  V.  Stowers,  S3  Ky.  644;  Eltioott 
V.  Turner,  4  Md.  476;  Wynn  it.  Follow- 


ill,  98  Mo.  App.  463,  72  S.  W.  140; 
Martin  u.  Batchelder,  69  N.  U.  360, 
41  Atl.  83;  M'LoM  b.  Hale,  10  Wend. 
426;  Shahan  e.  Swan,  48  (»i.  St. 
25,  26  N.  E.  222,  29  Am.  St.  It«p. 
517. 

^See  Edwards  d.  Farvo,  110  Miae. 
864,  71  So.  12.  This  reaeoning  ia  used 
in  Weatherford,  etc.,  Ry.  Co.  v.  Wood, 
88  Tex.  191,  30  S.  W.  869,  28  L.  R.  A. 
K6,  to  support  the  extraordinary  con- 
clusion that  a  contract  to  give  a  free 
annual  pa»  for  ten  yean  is  not  within 
the  8tatut«;  and  eimilaily  in  Martin 
0.  Batchelder,  69  N.  H.  360,  41  AU. 
83,  an  oral  contract  to  board  a  horae 
for  a  year,  begioniog  at  a  future  day, 
waa  uphdd.  Cf.  oaam  tupra,  (  ttS,  n, 
49,  SO,  andtftfni,  $502. 
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employment  for  two  years,  or  for  five  yeare,  are  obviously 
indistinguishable  in  this  respect  from  promise  to  support  for 
the  same  number  of  years,  and  a  promise  to  employ  a  minor 
who  is  twelve  years  old  until  he  becomes  of  age,  has  rightly 
been  held  a  promise  to  employ  him  for  nine  years,  and  within 
the  statute.'^  A  promise  to  support  a  minor  who  is  twelve 
years  old  until  he  reaches  the  age  of  twenty-one,  is  equally 
indistinguishable  from  a  promise  in  terms  to  support  him  for 
nine  years.  °*  It  may  seem  strange  that  an  oral  promise  to 
support  for  thirteen  months  should  be  invalid  while  a  promise 
to  support  for  life  is  not  within  the  statute,  but  this  result 
necessarily  follows  from  the  settled  construction  of  the  statute 
that  contracts  for  performance  during  an  indeterminate 
period  which  may  be  fully  completed  within  a  year  are  not 
invalidated. 

§  497.  Promises  not  to  compete  for  a  fixed  period  exceeding 
a  year. 

The  principle  that  promises  performable  during  the  whole 
life  or  at  the  death  of  the  promisor  or  another  are  performable 
within  a  year  has  been  extended  by  some  courts  to  a  case 
where  a  promise  to  refrain  from  competition  for  a  period  in 
terms  more  than  a  year  from  the  making  of  the  contract  was 
in  question."  In  the  leading  case"  the  court  admits  the 
validity  of  the  distinction  between  performance  and  an  excuse 
for  non-peri'ormanoe,  but  asserts  that  since  the  agreement 
before  it  was  "only  a  personal  engagement  to  forbear  to  do 
certain  acts,  not  stipulating  for  anything  beyond  the  promisor's 
life,  nor  imposing  any  duties  upon  his  1^^  representatives,  it 
would  be  fully  performed  if  he  died  within  the  year."  It  is 
obvious,  however,  that  the  contract  would  not  be  fully  per- 
formed, imder  the  circumstances  supposed;  it  would  merely 

HBriabd  e.  Sutton,  US  Mich.  365,  Barb.  501.    See  also  Deaton  e>.  Ten- 

73N.W.424.  nMee  Ck>al  ft  R.  Co.  ,12  Eeisk.  6S0. 

"  PioauBes  to  aui^mrt  minon  have  "  Doyle  t>.  Dixon,  97  Maaa.  206,  S3 

beea  hdd  witliin  tlM  statute  in— Good-  Am.  Dec.  80;  Erwin  o.  Bnydea  (Tot. 

rich  V.  Johnson,  66  Ind.  258;  Shute  v.  Civ.  App.),  43  S.  W.  610. 

Dorr,  5  Wend.  2M;  Van  SchOTck  p.  ••  Doyle  v.  TXxoa,  VT  Mm.  20S,  03 

BukuB,  9  Hun,  OS;  Jonw  ».  Hay,  52  Am.  Dec.  80. 
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have  become  certain  that  the  contract  would  be  performed 
since  the  promisor  being  dead,  could  no  longer  break  a  nega- 
tive promise;  but  no  one  can  refrain  from  competition  for  two 
years  within  a  year.  Such  an  i^reement  therefore  should  be, 
and  has  been  held  within  the  statute." 


"  So  held  in  Mof^iT  B.  Campbdl,  71 
N.  Y.  App.  D.  83,  78  N.  Y.  S.  fi71; 
Gottochalk  v.  Witter,  25  Ohio  St.  76. 
See  also  Higgitis  r.  Oager,  66  Ark.  604, 
47  S.  W.  848;  Self  v.  CordeU,  4S  Mo. 
346.  Cf.  O'Neal  v.  Hiaes,  145  Ind. 
32,  43  N.  E.  946.  In  MalleU  v.  Lewis, 
61  Min.  105,  107,  108,  the  oourt  said: 

'"Hie  defeiidant  bound  himBelt  not 
to  r^^iUst  the  drug  buainesa  in  the 
town  of  Edwtirds  for  five  years,  and 
during  this  period  to  buy  all  his  own 
dnigi  from  the  plaintiff,  and  to  influ* 
ence  hia  friends  to  do  the  same,  if  goods 
oould  be  obtained  from  the  plaintiff 
on  sa  good  terms  as  elsewhere.  The 
breach  of  oontract  relied  on  ia  that 
plaintiff  was  always  ready  and  willing 
to  sell  all  goods,  and  actually  did  sell 
them  when  called  for,  on  aa  good  terms 
as  oould  be  obtained  elsewhere;  but 
in  violation  of  his  contract  the  defen- 
dant and  t^tpellee  was  purchasing  from 
other  parties.  •  .  .  J^aintiff  insists 
that  the  case  ia  not  within  the  statute 
for  two  reasons;  1st,  he  says  that  it 
was  dependent  upon  the  ability  and 
willingness  of  ddendant  to  furnish 
him  tbe  dru^  upon  aa  good  terms  aa 
could  be  obtained  elsewhere,  and  there- 
fore it  was  upon  'a  contingency,'  to 
wit :  defendant's  refusal  to  comply  with 
its  terms  in  this  regard  which  might 
occur  within  lees  than  a  year;  2d,  that 
it  was  dependent  upon  'the  contin- 
gency' of  death,  which  might  occur 
within  a  year,  and  aa  the  contract  was 
purely  personal  and  could  not  descend 
as  an  obligation  resting  upon  the  prom- 
isor's administrator,  it  was  not  within 
the  statute.  It  is  undoubtedly  true 
that  a  oontract  which  is  dependent 
upon  a  contingency  that  may  occur 


witliin  less  than  a  year  is  not  in  vvAtr- 
tion  of  the  statute,  though  it  may,  if 
the  contingency  does  not  occur,  prao- 
ticalty  run  on  for  a  longer  period  than 
twdve  months;  but  there  ia  no  such 
conting^iDy  here. 

"The  first  contingency  set  up  by  the 
[daintiff,  as  liable  to  occur  within  tha 
year,  to  wit:  that  the  plaintiff  mig^t 
fail  and  refuse  to  sell  the  goods  on  aa 
good  terms  as  could  be  obtained  else- 
where, is  no  contingency  at  all  in  the 
proper  aense  of  that  word.  On  the 
eontrary,  it  is  an  attonpt  to  avoid 
the  foree  of  the  statute  by  saying  that 
the  adversary  might  within  the  year 
have  refused  to  comply  with  his  portion 
of  it,  and  therrfore  hia  possible  refusal 
makes  the  contract  good.  In  other 
words,  it  is  equivalent  to  aaying  that 
the  oontract  ia  condemned  by  law; 
but  inasmuch  as  it  is  possible  that  the 
adversary  party  may  break  it  or  be  un- 
able to  comply  with  ita  terms  within 
leas  than  twelve  montha,  it  therefore 
escapee  the  condonnatiou  of  the  stat- 
ute. If  the  mere  poeaibility  that  one 
of  the  parties  to  a  contract  may  within 
the  year  refuse  or  be  unable  to  oompj; 
with  its  t«rm3  avoids  the  statute  pn>- 
hibiting  verbal  contracts  which  do  not 
oont^nplate  full  performance  within 
the  year,  it  is  apparent  that  the  stal^ 
ute  is  at  once  at  an  end.  .  .  .  Where 
the  time  is  indefinite,  and  supervening 
death  may  work  completion  within 
the  year,  the  court  will  not  infer  an 
intention  to  violate  the  statute,  but 
where  two,  five,  or  ten  years  ia  ex- 
pressly stipulated  for  there  is  no  room 
for  infwence,  and  the  statute  cornea 
like  a  tyrant  and  makes  all  u 
able." 
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§  498.  Promises  subject  to  an  express  defeasance  or  pro- 
viding for  altematiTe  perfonnance. 

The  distinction  between  an  excuse  for  not  perfonning  and 
completion  of  performance,  previously  adverted  to  (supra,  §  496)  , 
is  taken  in  contracts  requiring  for  their  performance  a  period  ex- 
ceeding a  year  but  which  are  subject  to  a  right  of  defeasance,  not 
by  operation  of  law  but  by  the  express  terms  of  the  contract, 
witiiin  the  period  of  a  year ;  as  a  contract  for  sevOTal  years'  serv- 
ice containing  a  provision  permitting  termination  by  either  party 
on  a  week's  or  a  month's  notice.  Such  contracts  are  generally 
held  within  the  Btatute.*"    Where  a  promise  is  in  the  alter- 


"In  Bieet  b.  Verateeg  iilhoe  Co.,  97 
Mo.  App.  137,  70  8.  W.  1081,  such  a 
contract  was  bdd  within  the  Btatut«, 
and  the  oourt  said  (70  S.  W.  at  page 
106S):  "A  few  decisions  which  exclude 
an  agreement  having  a  fixed  time  of 
performanee,  but  liable  to  be  tetm- 
iuated  b7  a  oontingencjr,  suoh  as  the 
death  of  a  party,  from  the  operation 
of  the  statute,  as  an  agreement  to  sup- 
port a  minor  until  his  majority,  or  to 
abstain  from  doing  an  act  indefinitely, 
would,  of  oouree,  exclude  this  agree- 
ment if  they  were  followed.  But  most 
cases  are  the  other  way,  and  htrid  a 
contract  to  render  awvice  for  more  than 
a  year  to  be  within  the  intention  and 
force  of  the  statute,  notwithstanding 
one  or  both  of  the  parties  may  have 
the  option  of  ending  it  by  notice  in  a 
year,  because  full  performance  cannot 
be  rendered  in  a  year  consistently  with 
theunderstancUngofthepartieB.  Dob- 
son  V.  CoUis,  i  H.  A  N.  81;  Ex  parte 
Acraman  (In  r»  Fmtreguinea  Fuel 
Co.),  4  De  Gez  F.  A  J.  &41,  7  Law  T. 
(N.  S.)  84;  Booth  v.  Prittie,  6  Ont. 
App.  680;  nwket  Co.  v.  Sickles,  72 
U.  8.  580,  18  L.  Ed.  650;  Warner  o. 
RaUway  Co.,  164  U.  S.  418,  17  S.  Ct. 
147,  41  L.  Ed.  40S;  Meyer  v.  Roberts, 
4e  Ark.  80,  56  Am.  Rep.  667;  Wibon  v. 
Ray,  13  Ind.  1;  Harris  v.  Porter,  2 
Har.  27;  Oreen  v.  Stcd  Co.,  76  Md. 
lOB,  23  Atl.  139;  Deaton  o.  Tenneawe 


Coal  ft  R.  Co.,  12  Heisk.  650;  Blanding 
V.  Sargent,  33  N.  U.  239,  66  Am.  Dec. 
720;  Roberta  o.  Rockbottom  Co.,  7 
Meto.  (Mass.)  46;  Roberta  o.  Tucker, 
3  Esch.  632;  Sweet  t.  Lee,  3  Man.  & 
O.  K2;  Farrington  v.  Donohoe,  Ir.  R. 
1  C.  L.  676;  Murphy  v.  O'Sullivan, 
U  Ir.  Jur.  (N.  8.)  Ill;  Souch  v.  Straw- 
bridge,  2  C.  B.  808;  Eley  v.  Amuranoe 
Co.,  1  Ex.  DiT.  20,  88;  Beeston  b.  CoU- 
yer,  4  Bing.  309;  Ridley  ir.  Ridley,  13 
Wkly.  Rep.  763;  Fenton  v.  Emblera, 
3  Burrow,  1279;  Browne,  St.  Frauds, 
279. 

"A  number  of  those  oases  are  on 
the  veiy  point  involved,  and  we  have 
found  none  to  the  contrary  ezacUy  in 
point,  except  Smith  v.  Conlin,  19  Hun, 
234,  and  Blake  d.  Voight,  134  N.  Y. 
69,  31  N.  £.  256,  30  Am.  St.  Rep.  622, 
the  first  of  which  is  notioed  and  criti- 
ciied  as  clearly  erroneous  in  a  note  to 
Peter  b.  Compton,  I  Smith  Lead.  Cas. 
(0th  ed.),  loc.  cit.  636,  599,  while  the 
second  adopts  the  first  as  a  precedent." 
The  decision  of  the  House  of  Lord  in 
Hanau  c.  Ehriich,  [1912]  A.  C.  39,  af- 
firming a.  0.  [19U],  2  K.  B.  1056,  con- 
clusively establiahes  in  England  that 
such  a  oontract  is  within  the  statute. 
See  to  the  same  effect  bemdea  the  au- 
thorities above  dted — Keller  i>.  Mayw 
Fertiliser  Co.,  163  Mo.  App.  120,  132 
8.  W.  314;  Rmd  v.  Harding,  2  Hannay 
(N.  Brunswick),  137.     On  the  other 
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native,  the  contract  is  not  within  the  statute  if  either  alter- 
native can  be  perfonned  within  a  year,  though  the  other  can- 
not be;  *'  unless  at  least  perfonnance  of  one  alternative  is  not 
contemplated  except  in  consequence  of  a  breach  of  the  main 
promise  whidi  forms  the  other  alternative  and  wluch  the 
parties  contemplate  shall  be  carried  out.  Thus  the  foltowlng 
contract  though  in  terms  presenting  an  alternative  to  the  prom- 
isor of  performance  possible  within  a  year  was  held  within  the 
statute:  "I  hereby  agree  to  employ  you  at  a  compensation  of 
fifty  dollars  per  week  for  three  years  from  the  date  hereof  or  for 
so  much  of  such  three  years  as  your  results  show  the  ability  that 
you  now  claim  to  be  able  to  ffve  me."  '*  The  court  said  in  re- 
gard to  this  contract:  "It  is  clear  that  the  parties  intended  that 
this  agreement  should  run  for  three  years  and  that  it  could  be 
terminated  before  the  end  of  that  time  only  upon  breach  by 
one  party  or  the  other."  " 

§  499.  The  fcoin  rather  than  the  substance  erf  an  agreement 
may  bring  it  witiim  the  statute. 
The  distinction  doubtless  is  a  fine  one  between  the  per- 
formance of  a  promise  on  the  one  hand,  and  an  excuse  for  non- 
performance on  the  other;  especially  when  under  the  heading 
of  excuse  for  non-performance  must  be  included  an  excuse  pro- 
vided by  the  contract  itself  by  way  of  defeasance  or  conditicm 
subsequent.  The  distinction  involves  the  form  of  the  contract 
quite  as  much  as  its  substance,  as  may  be  shown  by  the  foUow- 
ii^  illustrative  cases: — 

1.  A  promise  to  serve  two  years; 

2.  A  promise  to  serve  as  long  as  the  employee  lives,  not  ex- 
ceeding two  years; 

hand,  tha  case  af  Johnston  e.  Bower-  *'  McConahey  o.  QiiBey,  82  Is.  S64, 

BDck,62Kuk.  148,  eiPac.  740,  mustbe  48  N.  W.  983;  SUndard  Oil  Co.  >. 

Added  to  those  cit«d  by  the  MiBsouri  Denton,  24  Ky.  L.  Rep.  906,  70  S.  W. 

court  aa  opposed  to  the  text.    There  a  282;  Boberts  v.   Rockbottom  Co.,  7 

contract  for  ninety-nine  years,  term-  Mete.  (Mass.)  46. 

inable  on  three  months'  notice  if  cer-  *'  Wagniere  v.    Dunnell,   20  R.  L 

tain  busines  proved  unprofitable,  wbb  680,  73  Atl.  309. 

held  not  within  the  statute.     See  also  "  See  further  in  regard  to  oonbMtS 

Girton  V.  Daniels,  36   Nev.   438,    129  only  in  form  alternative,  i^fra,  HWI 

I^.  ess.  ttatq. 
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3.  A  promise  to  serve  two  years  if  the  promisor  lives  so  long; 

4.  A  promise  to  serve  two  years,  but  if  the  promisor  dies  the 
contract  shall  be  terminated. 

It  is  obvious  that  all  these  promises  have  substantially  the 
same  meaning  and  legal  effect;  yet  certainly  the  first  promise, 
and  presumably  the  fourth,  are  within  the  statute,  while  cer- 
tainly the  second  and  presumably  the  third  are  not.** 

§  BOO.  Agreements  of  which  the  parties  do  not  contemplate 
performance  within  a  year. 

The  distinction  is  also  fine  but  important  between — 
1.  An  agreement  which  may  be  performed,  as  the  parties 
intend  that  it  shall  be  performed,  within  a  year,  though  they 
fully  expect  that  performance  will  take  a  longer  period,  and 
tract,  as  stated  in  the  fore  part  of  the 
opinion,  was  to  use  and  pay  for  the 
cutKifT  upon  the  boat  "during  the  con* 
tinuance  of  the  said  patent,  if  the  said 
boat  should  last  so  long."  5  Wall. 
5S1,  G04;  s.  c.  (Lawyers'  Cop.  Pub. 
Co.  ed.),  bk.  18,  pp.  552,  654.  The 
tenns  "during  the  oontinu&uce  cf" 
and  "last  so  long"  would  seem  to  be 
preoisely  equivalent;  and  the  full  per- 
formanoe  of  the  oontract  to  be  limited 
alike  by  the  life  of  the  patent,  and  l^ 
the  Ufe  of  the  boat.  It  is  difficult  to 
understand  how  the  duration  of  tiie 
patent  and  the  duration  of  the  boat 
differed  from  one  another  in  their  re- 
lation to  the  performance  or  the  deter- 
mination of  the  contract;  or  bow  a 
oontract  to  use  an  aid  to  navigation 
upon  a  boat,  ao  long  as  she  shall  last, 
can  be  diatinguisfaed  in  prinoiple  from 
a  contract  to  support  a  man,  ao  long 
as  he  shall  lire,  which  has  been  often 
decided,  and  is  generally  admitted,  not 
to  be  within  the  statute  of  frauds." 
So  in  MoGrath  Co.  v.  Marchaat,  117 
Md.  472,  83  Atl.  612,  a  oontract  of 
service  for  more  than  a  year  "pro- 
vided" the  employer  should  remain  in 
business  for  Uiat  period,  was  held  not 
within  the  statute.  See  also  Smith  tr. 
Conlin,  19  Hun,  234. 


**  The  distinction  between  a  ddeas- 
ance  and  a  condition  preoedent  is 
alluded  to  in — Warner  v.  Texas  & 
Padfio  Ry.  Co.,  164  U.  S.  418,  41  L. 
£d.  49S.  The  court  in  discussing  the 
case  of  Packet  Co.  ■>.  Sickles,  5  Wall. 
S80,  18  L.  Ed.  550,  said:  "That  was 
an  action  upon  an  oral  contratA  by 
iriuch  a  steamboat  company  agreed  to 
attach  a  patented  contrivance,  known 
as  the  Sickles  cut-ofF,  to  one  of  its 
steamboats,  and  if  it  should  effect  a 
saving  in  the  consumption  of  fuel,  to 
use  it  on  that  boat  during  the  contin- 
uance of  the  patent,  if  the  boat  should 
last  BO  long;  and  to  pay  to  the  plain- 
tiSa  weekly,  for  the  use  of  the  cut-ofF, 
three-fourths  of  the  value  d  the  fuel 
saved,  to  be  ascertained  i 


"It  iqipearB  to  have  been  assumed, 
almost  without  discunion,  that  the 
contract,  according  to  ita  true  oonstruo- 
taon,  was  not  to  be  performed  in  lev 
than  twelve  years,  but  was  drfeasible 
by  on  event  which  might  or  might 
not  hi^ipen  wjtiun  one  year.  It  may 
well  be  doubted  whetha  that  view  can 
be  reconciled  with  the  terms  of  the 
ocHitract  itself,  or  with  the  general 
currant  of  the  outlxnitiw.    The  con- 
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2.  An  agreement  which  cannot  be  perfonned  within  a  year, 
as  the  parties  intend  and  expect  that  it  shall  be  performed, 
though  performance  in  a  different  way  within  that  time  is  con- 
ceivably possible  and  if  so  made  would  satisfy  the  literal  words 
of  the  contract. 

Agreements  of  the  first  sorfi  are  not  within  the  statute;  *^ 
agreements  of  the  second  sort  are  held  at  least  by  many  courts 
to  be  within  the  statute.  The  opinion  of  the  parties  as  to  the 
time  which  a  given  performance  will  take  is  immaterial,  but 
their  mutual  intentions  as  to  the  method  of  performance  is 
important,  and  if  that  method  cannot  possibly  be  carried  out 
within  a  year,  the  fact  that  another  method  which  woxdd  sat- 
isfy the  l^ja!  obligation  is  logically  conceivable  will  not  save 
the  agreement.  The  leading  case  to  this  effect  is  Boydell  tr. 
Drummond;  **  the  plaintiffs  had  agreed  to  publish  a  series  of 
prints  in  eighteen  numbers  at  a  price  of  three  guineas  a  num- 
ber. The  prospectus  announced  that  "one  number  at  least 
should  be  published  annually,  and  the  proprietors  were  con- 
fident they  should  be  enabled  to  produce  two  numbers  within 
the  course  of  every  year."  The  defendant,  a  sul^criber,  was 
sued  for  breach  of  his  agreement  to  take  numbers  tendered  to 
him.  The  court  held  the  agreement  within  the  statute.  It  is 
stated  by  Lord  EUeoborough  that  even  though  "contrary  to  all 
physical  probability"  the  contract  could  have  been  performed 
by  the  plaintiff  within  a  year,  "the  whole  work  could  not  have 
been  obtruded  upon  the  subscribers  at  once,  so  as  to  demand 
payment  of  the  whole  subscription  from  them  within  a  year." 
But  in  some  of  the  cases  hereafter  referred  to  it  seems  that 
perfonnance  of  the  agreements  in  question  if  completed  within 
a  year  could  not  have  been  objected  to;  and  the  agreements 
were  nevertheless  held  within  the  statute  because  performance 
in  the  way  intended  and  expected,  though  not  specially  con- 
tracted for,  could  not  be  made  within  a  year."    Thus  a  con- 

**  See  casee  dted  cupni,  }  406.  Exeter,  to  be  done  in  three  yeuH  fram 

**11  East,  142.  d&te,    in    a    dma    and   voricnuuilike 

*>Iii  Henin  ■>.  Buttera,  20  Me.  119,  m&nner,  azid  {oub  acre]  well  seeded 

tbe  contract  was  thus  stated,  "Said  down  this  jweoent  spring,  and  one  acre 

Buttera  doth  agree  to  clear  a  piece  of  the  Bfrnng  foUowing,  and  nine  acree  in 

ground,   containing  eleven  acree,   on  theaiHingof  1836.  And  the  said  Shaw, 

lot  No.  8,  in  the  10th  range  of  lots  in  on  hla  part,  doth  agree  to  let  the  said 
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tract  to  do  construction  or  engineering  work  which  can  cmly 
be  fulfilled  within  a  year  by  abnormal  and  unusual  methods 
not  within  the  contemplation  of  the  pariies  has  been  held  within 
the  statute."    So  an  oral  promise  to  pay  $400  in  month^  in- 

ButtoB  tuTs  all  the  [wooeeda  of  nud  "  In  White  v.  Mtte,  102  Me.  240, 

66  Atl.  633,  16  L.  R.  A.  (N.  S.)  313, 
the  idaintiff  wm  to  cut  down  and  saw 
into  the  deeirad  lengtliB  all  of  the  attmd- 
ing  timber  on  the  350  aoreB  of  de- 
fendant's timber  land,  as  fast  as  the 
defenduit  needed  it  for  use  in  his  milL 
There  were  no  specifioations  aad  no 
fuitho-  stipulations  in  regard  to  the 
time  witliin  which  the  work  was  to  be 
<NHiiiriet«d  and  the  contract  performed. 
The  agreement  wu  hcjd  within  the 
statute. 


land  three  yean,  in  oonaideration  td  a 
faithful  perfmmaDoe  of  the  above 
sf^eement,  excepting  the  6nt  two 
acree  seeded  down,  which  the  said  ShAw 
is  to  h&VB  the  grass  after  seeded  down." 
The  court  held  the  contract  within 
tiw  statute,  s^ing:  "It  is  urged,  that 
the  defendant  mi^t  have  cleared  up 
the  land,  and  have  seeded  it  down  in 
one  year,  and  thereby  have  perfnmed 
his  contmot.  Hub  may  have  been 
within  the  range  of  poeaibility;  but 
whether  so  or  not  must  depend  upon  a 
number  of  facta,  of  which  the  Court 
are  uninformed.  Hiis  however  is  not 
a  te^timate  inquiry  und«  this  con- 
tract. We  are  not  to  inquire  what, 
by  posribility,  the  defendant  mi^t 
have  done,  by  way  of  fulfilling  his 
ocKitTact.  We  must  look  to  the  eon- 
tract  itsdf,  and  see  what  he  wss  bound 
to  do;  aad  what,  according  to  the  t«nna 
of  the  contract,  it  was  the  undeietand- 
ing  that  he  should  do.  Was  it  the 
underatanding  and  intention  of  the 
partjea,  that  the  oontrsct  migjit  be 
performed  within  one  yearT"  In 
Goodrich  v.  Johnson,  66  Ind.  258,  262, 
tLe  oourt  said:  "The  law  on  the  sub- 
ject now  unda"  consideration  is  thus 
stated  in  section  273  of  Browne's 
trestiseon  the  Statute  itf  Frauds: 'That 
the  statute  does  not  mean  to  include 
an  ogrettnent  which  is  simjdy  ikot 
likely  to  be  pdrf<Mined,  nor  yet  one 
whidi  is  not  expected  to  be  performed 
within  the  qiace  of  a  yew  from  the 
making;  but  that  it  means  to  include 
any  agre«nent  which,  fairly  aitd  rea- 
sonably interpreted,  does  not  admit  of 
a  vafid  execution  within  that  time.'" 
See  also  Eikebnan  v.  Ptrdew,  140  Cal. 
eST,  74  Pae.  291;  Warrai  t>.  Ayiea,  126 
Md.  651,  96  AU.  63. 


In  Farwdl  p.  "nilson,  76  Me.  227, 
the  drfendant  had  a  government  ocm- 
traot  to  furnish  stone  for  the  custom 
house  at  St.  Louis,  and  made  «  verbal 
eontiaot  with  plaintiff  For  the  tians- 
portation  of  the  stone  frcmt  Maine  to 
Baltimore.  Hie  government  required 
defendant  to  furnish  the  stone  "  at 
such  times  ss  mi^  be  required "  by 
the  government.  No  time  was  spoA- 
fied.  He  court  bdd  that  the  circum- 
stanoee  showed  that  the  partiee  did  not 
intend  or  understand  that  the  contract 
was  to  be  performed  within  one  year, 
and  hence  the  contract  was  within  the 
statute  of  frauds.  See  also  Bast  Tm- 
nessee  Tel.  Co. ».  Paris  Eaectria  Co.,  156 
Ky.  782,  162  S.  W.  630,  Ann.  Gas.  1916 
C.  643;  Akins  r.  moks,  109  Mo.  App. 
95,  S3  S.  W.  75;  Jones  v.  McMichael, 
12  Rich.  L.  176.  Cf.  RandaU  t>.  Tur- 
ner, 17  <%io  St.  283.  Then  the 
tdaintiff  agreed  ta  receive  certain  stock, 
on  oondition  that  he  should  retsin  the 
same  until  a  reasonable  time  should 
expire  for  the  completion  of  a  nulrood; 
and,  if  the  road  should  be  bo  completed, 
he  agreed  to  reoeive  the  stock  in  full 
ntirf&cti<m  of  four  hundred  dollars 
owing  to  him;  and,  in  case  of  the  fail- 
ure to  complete  the  road  in  a  nwn- 
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Btalments  of  not  less  than  $4  nor  more  than  $8,  "unless  the 
plaintiff  should  find  it  convenient  to  pay  more"  has  been  held 
bad."  So  an  agreement  to  indorse  renewal  notes  to  a  bank 
until  the  promisee  "was  put  in  position  to  pay  the  same  by 
realizing  on  his  other  collaterals,"  the  circumstances  showing 
that  practically  this  could  not  be  done  within  a  year; ''"  an 
agreement  to  support  a  child,  then  five  years  old,  until  she  is 
able  to  support  herself;  ^'  a  contract  made  on  August  20th  for 
a  year's  employment  to  begin  as  soon  as  the  employee  could ; 
when  in  fact  he  b^an  to  work  on  August  27th,"  an  agreement 
by  a  mortgagee  who  has  entered  to  foreclose  that  if  he  sells 
the  property  (which  under  prevailii^  statutes  he  could  not 

able  time,  he  was  to  return  the  stock 
to  the  defendant  whereupon  the  four 
hundred  dollars  was  to  become  due, 
and  to  be  then  paid  by  him  to  the 
I^aintiS.  The  court  said:  "The  moet 
that  can  be  cltumed,  is  that  it  wm  not 
likdy  to  be  performed  within  a  ywr; 
but  it  was  dearly  susceptiUe  of  per- 
formance within  that  time.  The  road 
might  have  heea  abandoned  within  a 
year,  and  thus  a  reason&ble  time  to 
wait  for  ib)  completion  would  have 
expired.  There  was,  surely,  nothing 
in  the  contract  that  fixed  the  time  of 
performanoe  beyond  a  year."  80  in 
McClanahan  r.  Otto-Mannet,  eto., 
Co.,  74  W.  Va.  643, 82  S.  E.  762,  a  oon- 
teaet  to  cut  the  timber  on  certain 
traote  of  land,  and  deUver  it  as  ties 
and  posts,  was  held  not  within  the  stat- 
ute, though  tlie  employee  expect«d 
when  he  undertook  the  work  that  it 
would  require  six  years;  the  court  say- 
ing of  the  contract:  "It  can  only  be 
said  that  it  was  not  likely  to  be  per- 
formed, nor  expected  by  plaintiff  to  be 
performed  within  a  year.  lliiB  was 
held  in  Kimmins  v.  Oldham,  27  W.  Va. 
258,  not  to  bring  an  agreemmt  within 
the  statute."  A  similar  case  is  Reek- 
Icy  V.  Zenn,  74  W.  V&.  43,  81  S.  E.  566. 
ICf.  Rua  V.  Bowyer  Smcdcdeaa  Coal 
Co.  (W.  Va.),  90  8.  E.  213.]  If  the 
construction  or  work  in  queetion  may 


reasooably  be  oompleted  within  a  year, 
unquestionably  the  slatuta  ia  inapfd^- 
cable.  Sarlee  o.  Sharlow,  5  Dak.  100, 
37  N.  W.  748;  First  Preebyterian 
Church  f.  SwansoD,  100  III.  Ai^.  39; 
Ford  Lumber  Co.  ir.  Cobb,  138  Ky. 
174,  127  S.  W.  763;  Drew  v.  Wiswall, 
183  Maai.  554,  S7  N.  E.  666;  Bafton 
p.  Gray,  48  Mich.  164,  12  N.  W.  30, 
57  Mich.  662,  24  N.  W.  638;  Thomas 
p.  SouOi  Haven,  eto.,  R.  Co.,  138  Midu 
60,  100  N.  W.  1009;  Girton  v.  Daniels, 
36  Nev.  438,  129  Pac.  556;  Gault  v. 
Brown,  48  N.  H.  183,  2  Am.  Rep.  210; 
Plimpton  v.  Curtisa,  IS  Wmd.  336; 
Van  Woert  v.  Albany,  eto.,  R.  Co.,  67 
N.  Y.  638;  Travis  u.  Myers,  67  N.  Y. 
642;  Jones  v.  Pouch,  41  Ohio  St.  146; 
Long  Mfg.  Co.  D.  Gray,  13  Test.  Civ. 
App.  172,  35  S.  W.  32;  Rogm  «. 
Nightman,  10  Wis.  65. 

*"  SaundoiB  v.  Kaotenlxne,  6  B.  Mon. 
17.  See  also  Kellogg  c  Clark,  23  Hun, 
393. 

»  Cantwdl  t>.  Johnson;  236  Mo.  675, 
139  S.  W.  366. 

'1  Fanington  v.  Donohoe,  Ir.  Rep. 
1 C.  L.  676. 

"SutclifF  c.  Atlantic  Mills,  13  R.  I. 
480,  43  Am.  Rep.  39.  This  case  is  de- 
fensible only  on  the  assumption  tiiat 
the  parties  understood  that  A  could 
not    begin    his    year's     senke    at 
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do  for  three  years),  he  will  pay  the  mortgagor  any  balance  re- 
ceived in  excess  of  the  amount  of  the  mortgage  debt/'  have 
all  been  held  within  the  statute.^*  Clearer  cases  are  where  the 
contract  could  not  be  performed  according  to  the  ordinary 
course  of  nature  within  a  year,  as  where  crops  are  to  be  pro- 
duced/" or  the  future  young  of  animals  are  ^reed  to  be  sold," 
at  a  time  which  must  fall  beyond  the  end  of  a  year. 

Whether  a  promise  to  perform  a  pven  act  "within"  a  fixed 
period  greater  than  a  year  should  be  within  the  statute  would 
depend,  if  the  cases  in  this  section  are  sound,  on  whether  the 
performance  in  question  is  capable  of  performance  within  a 
year,  if  the  anticipated  methods  are  followed.  A  contract  to 
dig  a  tunnel  within  fifty  years  would  then  be  within  the 
statute  if  the  contempl&ted  method  of  performance  would 
require  necessarily  more  than  a  year.  And  this  would  be  true 
even  though  by  an  enormous  force  of  workmen,  and  perhaps 
by  new  inventions,  performance  might  conceivably  be  made 
within  a  year." 

On  the  other  hand,  if  the  contemplated  mode  of  performance 
might  possibly  be  carried  out  in  less  than  a  year,  the  con- 
tract would  not  be  within  the  statute;"  and  by  some  coiu-ts 


^Fnry  v.  Sterling,  99  Moss.  461. 
But  see  McGinniB  f .  Cook,  fi7  Vt.  36, 52 
Am.  Rep.  116. 

'*  See  also  for  the  point  that  the  ood- 
templation  of  the  parties,  not  merely 
the  powibilitieB  legally  open  undo-  the 
contnet,  is  to  be  oonaidCTed,  Wag- 
niere  0.  Dmmell,  29  R.  I.  S80,  73  Atl. 
30ft. 

"Swift  V.  Swift,  46  Col.  266;  ESkel- 
man  o.  Perdew,  140  Cal.  687,  74  Pac. 
291. 

n  Summerall  e.  Thorns,  3  Pla.  298; 
Butler  V.  atehas,  61  HI.  App.  661; 
Groree  v.  Cook,  88  Ind.  169,  46  Am. 
Rep.  462;  Williams  «.  CaUowHy,  12 
Ky.  L.  Rep.  716;  Lockwood  s.  Bamee, 
3  Hill,  128, 38  Am.  Dec.  620;  Van  Dyke 
V.  Clark,  19  N.  Y.  S.  650. 

"  A  promise  by  a  seller  of  an  interest 
in  a  patent  to  rcfMqr  the  buyer  the 
piice  paid  \sy  him  if  he  should  not 


within  three  years  realise  profits  from 
the  patent  equalling  the  pnae,  was 
held  within  the  stfttute  in  Lajdiam  t>. 
Whipple,  8  Meto.  50,  41  Am.  Dec.  487. 
See  also  Moore  c.  Vosburgh,  66  N.  Y. 
App.  Div.  223,  72  N.  Y.  S.  696. 

"  llius  a  promise  to  marry  within  a 
period  exceeding  a  year  would  not  be 
within  the  statute,  although  the  parties 
may  not  have  expected  the  marriage  to 
take  place  in  less  than  s  year.  Paris  f . 
Strong,  51  Ind.  330;  I^wrenoe  v.  Cooke, 
66  Me.  187,  06  Am.  Dec.  443;  Lewis  c 
"Dipman,  90  Md.  294,  45  AU.  469,  47 
L.  R.  A.  385.  80  an  oral  agreemKit 
made  in  October,  1886,  to  pay  the  sd- 
ler  of  grain  the  market  price  thereof 
on  any  day  prior  to  May,  1888,  which 
the  sdler  might  choose,  was  upheki  in 
Powder  River  Co.  v.  Lamb,  38  Neb. 
330,  66  N.  W.  1019.  An  oral  agree- 
ment that  a  mortgagor  mi^t  Todeem 
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oral  promisee  to  retain  property  until  the  profita  should  rq»y 
certain  aums,"  or  until  a  net  profit  of  150,000  had  been  realized, 
have  been  upheld  without  inquiry  as  to  the  poesibility  of  achiev- 
ing these  results  under  the  actually  contemplated  method  of 
perfonnance." 


§  SOI.  Promises  to  marry  and  promlsea  ftHIng  within  other 
clauses  of  the  statute. 
It  has  been  held  in  some  cases  that  a  promise  to  many  at  a 
time  more  tham  a  year  from  the  making  of  the  agreement  is  not 
within  the  statute,"  but  the  contrary  rule  is  better  supported." 
If  any  distinction  is  made  between  contracts  to  many  and 
other  agreements,  it  can  be  based  only  on  an  exception  made 
to  the  statute  in  violation  of  its  terms  from  judicial  ideas  of 
public  policy.  The  fact  that  such  promises  have  been  held 
unaffected  by  the  clause  of  the  statute  relating  to  promises 
in  consideration  of  marriage  is  immaterial."*  Contracts  which 
are  not  obnoxious  to  one  clause  of  the  statute  are  not  therefore 
free  from  objection  based  on  another  clause,  if  that  is  appUcable; 
and,  on  the  other  hand,  contracts  relating  to  land  or  goods, 
guaranties,  as  well  as  contracts  relating  to  othor  mattes,  if 


at  uiy  time  within  Ume  yean  wu 
held  valid.  Bickel  v.  WeMinger,  6S 
Or.  98,  113  Fac.  34.  See  also  Parker 
V.  Siple,  76  Ind.  34S;  linsoott  t>.  Mo. 
Intire,  IS  Me.  201;  Keat  i>.  Kent,  18 
Piok.  669;  Ward  v.  Haabrouck,  169 
N.  Y.  407,  62  N.  £.  434.  The  ojHmon 
■D  Mills  t>.  0'I>aiuel,  23  Ky.  L.  Rep. 
73,  62  S.  W.  1123,  cannot  beaupported. 
Hie  contract  there  {vovided  that  a 
oertaiu  sum  should  be  paid  and  ao- 
cepted  in  full  aatisfactioa  if  paid 
"within  two  yean."  The  court  held 
the  oontraot  within  the  statute  be- 
cause suit  could  not  be  brought  upon 
it  until  the  two  yean  had  eaq)ii«d. 
But  the  statute  invaUdatea  oontraota 
which  cannot  be  paformed  within  a 
year,  not  those  in  which  the  pennisd- 
ble  period  ie  greater  than  a  year.  See 
also  Thomas  ■>.  Groom,  102  Ark.  106, 
143  S.  W.  88. 


»DaUy  e.  Cain,  II  Ey.  L.  Bfp. 
936,  13  8.  W.  4M. 

"  Hodges  V.  Richmond  Mfg.  Co.,  9 
R.  I.  482.  The  parties  in  this  case 
had  apparently  estimated  the  aeeca- 
Barypenodaatwoyearaorkiiiger.  See 
abo  Southwea  x.  Beeili?,  6  Ore.  143, 
4A8,  iriure  a  contract  to  pay  tix  sheep 
within  three  years,  'or  as  soon  as  the 
veikdee  "  can  make  the  price  out 
of  them  "  was  h^  not  within  the 
statute. 

"  Blackburn  «.  Mann,  8S  Dl.  223; 
Lewis  P.  Tapman,  90  Md.  294,  45  Atl. 
4SQ,  47  L.  R.  A.  386;  Brick  p.  Oatmar, 
36  Hun,  62. 

"UUman  v.  Meyer,  10  Fed.  341; 
Paris  «.  Strong,  SI  Ind.  33d;  Nudmb 
s.  Weaver,  7  Eaos.  373;  Baige  *. 
Haslam,  63  Neb.  296,  88  N.  W.  616. 

■*  See  tupro,  j  486;  Derby  s.  Fbe^ 
2  N.  H.  616. 
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not  perfonnable  within  a  year  fall  within  the  clause  of  the 
statute  here  imder  coosideration,  whether  also  objeotion^le 
imder  another  clause  or  not.  Thus,  a  contract  purporting  to 
lease  realty  is  within  the  statute  if  the  ^?«ed  end  of  the  term 
is  more  than  a  year  from  the  time  the  contract  is  made; 
although  the  term  itself  is  of  so  short  duration  ihai  it  would  be 
vaUd  if  the  agreement  provided  that  the  term  should  begin 
presently,"'  unless  the  local  statute  as  construed  by  the 
courts  provides  that  leases  of  certain  length  shall  be  valid, 
whether  made  a  long  or  short  time  before  they  are  to  take 
effect.** 

So  a  contract  to  sell  goods  not  perfonnable  withhi  a  year 
is  not  excluded  from  the  operation  of  the  statute  by  the  accept- 
ance and  actual  receipt  of  the  goods.^ 


"Bain  r.  McDonald,  111  Ala.  269, 
20  So.  77;  Wiokson  v.  Monarch  Cycle 
Co.,  128  Cal.  166,  60  Pao.  764,  79  Am. 
St.  Rep.  36;  Brodner  v.  Swiiaky,  86 
Conn.  32,  84  AU.  104,  42  L.  R.  A. 
<N.  S.)  6H;  Wheeler  tr.  Fnnkeathat, 
78  Bl.  124;  Wolf  e>.  Doter,  22  Kaua. 
436;  Boone  ■>.  Coe,  153  Ky.  233,  164 
S.  W.  900;  Delano  «.  Montague,  4 
Cuah.  42;  Shacklett  t>.  CumniiDS,  178 
Mo.  App.  300,  165  8.  W.  1145;  White 
o.  Holluid,  17  Ore.  3,  3  Pao.  573;  An- 
dentm  «.  Frye,  60  Wash.  89,  124  Pao. 
499;  Brown  tr.  Kayser,  60  Wis.  1,  18 
N.  W.  523.  It  IB  indeed  said  In  In- 
diana that  the  clauae  of  the  statute 
invalidating  oral  agreement  not  per- 
fonnable within  a  year  has  no  applica- 
tion to  BgreementB  concerning  land. 
Baynes  d.  Cbastain,  68  Ind.  376.  See 
aba  Higi^  v.  Gager,  65  Ark.  604,  47 
8.  W.  848,  but  this  statement  would 
not  generally  be  accepted. 

»  See  Higgins  ■>.  Gager,  65  Ark.  60^ 
47  S.  W.  848;  Sean  v.  Smith,  3  OA. 
287;  Steininger  v.  Williame,  63  Ga. 
475;  St.  Josephs  Co.  t>.  Globe  Papw 
Co.,  156  Ind.  655,  59  N.  E.  995;  Stem 
V.  Nysonger,  69  la.  512;  Whiting  v. 
(»ilert,  62  Hioh.  462,  18  N.  W.  219, 


50  Am.  Rep.  206;  McCroy  v.  Toaey, 
66  Mias.  233,  6  So.  302,  2  L.  R.  A.  847; 
Ward  t>.  Hasbrouck,  169  N.  Y.  407, 
62  K.  K.  434;  Jonee  r.  Bennett,  40 
Old.  654,  140  Pac.  148;  DameU  b. 
Hume,  40  Okl.  668,  140  Pac.  775;  Hill- 
houae  p.  Jenninsi,  60  S.  C.  392, 38  S.  E. 
506;  Hayea  v.  Airington,  108  Teou.  494, 
68  S.  W.  44.  In  Suthwland  v.  Drolet, 
154  ma.  619,  143  N.  W.  663,  the  court 
held  an  oral  agreement  that  a  tenant 
waa  to  ocot^^  certain  premises  until 
they  were  sdd  void  under  St.  1911, 
S2302,  requiring  an  inattument  in 
writing  to  create  any  inttteat  in  lands, 
except  a  leasehold  tor  a  term  not  ex- 
ceeding one  year;  and  further  held  that 
there  is  no  analogy  between  that 
statute  under  which  the  lease  must 
affirmatively  show  that  the  term  does 
not  exceed  one  year,  and  section  2307, 
requiring  a  writing  for  agreements 
which  by  their  terms  are  not  to  be  per- 
fumed within  one  year  Qa  which  ease 
the  agreement  ia  not  void  unless  it 
affirmatively  shows  that  it  will  not  be 
performed  within  the  year). 

"Frested    Minen    Co.    v.    Garner, 
[1910I2K.B.n6. 
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§  002.  Calculation  of  the  term  of  a  year. 

How  tiie  period  of  a  year  is  to  be  calculated  has  given  rise 
to  some  litigation.    If  a  contract,  for  instance  a  contract  of 
service,  is  for  the  term  of  a  year  beginning  on  the  day  of  the 
contract,  tiiere  is  no  doubt  that  the  statute  is  inapplicable.*' 
It  has  also  been  held  that  an  agreement  for  a  year,  performance 
for  which  is  to  begin  on  the  day  following  the  agreement,  is 
not  within  the  statute,  since  performance  will  end  on  the  day 
exactly  one  year  from  the  date  of  TnAlring  the  agreement;  and 
the  old  mATJTn  that  the  law  diar^ards  fractions  of  a  day  is 
invoked  to  prove  immaterial  any  difference  in  the  hour  of  the 
day  when  the  contract  was  made,  and  the  close  of  bufdness 
hours.*'    Other  courts,  however,  discard  fiction  and  calculat- 
ii^  the  period  exactly  hold  the  agreement  within  the  Statute." 
But  if  an  offer  for  a  year's  employment  to  begin  at  a  future 
day  is  not  accepted  imtil  the  day  when  the  employment  b^^, 
as  the  contract  does  not  arise  until  the  latter  day  the  agreement 
is  binding  though  oral.*"   If  in  any  case  performance  is  to  b^n 


"Britain  p.  Itoeaiter,  11  Q.  B.  D. 
123;  Rusadl  v.  Slacle,  13  Conn.  455; 
Sprogue  p.  Pbeter,  48  III.  Ai^.  140; 
Aiken  v.  Nogle,  47  Kun.  06,  27  Pac 
82S;  Galvin  v.  Detroit  Windshield 
,.  Co.,  176  Mich.  569,  142  N.  W.  742; 
'  O'Donnell  v.  Daily  Newi  Co.,  119 
'  "^  Minn.  378, 138  N.  W.  677;  A.  B.  Smith 
Co.  V.  Jones,  75  Miaa.  325,  22  So.  802; 
Embrey  v.  Hargadine-McKittnok  Co., 
115  Mo.  App.  130,  91  S.  W.  170; 
Sbeingold  u.  Baw,  145  N.  Y.  Ah>.  D. 
493,  12ft  N.  Y.  S.  924.  See  alao  San- 
born V.  PIreman'B  Ina.  Co.,  19  Oray, 
448,  77  Am.  Deo.  419. 

"Smith  V.  Gold  Coast  Explorers, 
Lid.,  11002]  1  K.  B.  285,  638  (following 
Cavrthorne  o.  Cordrey,  13  C.  B.  (N.  8.) 
406,  aod  by  implication  overruling 
DtJlar  V.  Parkington,  84  L.  T.  470]; 
Dickson  v.  Frisbee,  62  Ala.  165,  23 
Am.  Rep.  665;  BeUer  v.  Kloti,  31 
Dom.  L.  R.  647. 

•■  Raymond  e.  Phippe,  216  Mass.  659, 
102  N.  E.  905;  BroeiiuB  v.  Evans,  90 
Minn.  521,  97  N.  W.  373;  KeUer  v. 


Mayer  Fertiliser  Co.,  1S3  Mo.  ^qi. 
120,  132  S.  W.  314;  Mc^roy  *.  Lnd- 
lum,  32  N.  J.  Eq.  828;  EKUingtwt  a.. 
Cahill.,5LHun,  132,  4  N.  Y.  8,  660. 
^  aiao  Brace^rdle  e.  Heald,  \  B.  k 
Aid.  722,  726;  Gnint  ».  New  Deparlr 
ure  Mfg.  Co.,  85  Conn.  421,  83  Atl. 
212;  Reyncdds  v.  Wymora  Bank,  62 
Neb.  747,  752,  87  N.  W.  912.  So 
exactly  was  time  calculated  in  Ship- 
ley II.  Patton's  Admr.,  21  Ind.  169, 
that  a  oontmct  whoeby  A  aold  a  hoiM 
to  B,  and  warranted  that  it  should  be 
Bound  for  one  year  thereafter,  aod 
agreed  that,  if,  af  t«T  the  expiratim  of 
one  year,  the  horse  should  prove  un* 
sound  he  would  take  it  back  and  pay 
the  plaintiff  one  hundred  dollais,  was 
hdd  within  the  Statute  of  fWuds,  since 
the  return  of  the  horse  must  fcdlow  by 
however  small  a  fraction  of  time,  the 
expiration  of  a  year. 

*>  Mobile,  etc.,  R.  Co.,  p.  Haydm, 
I16Tenn.672,  948.  W.  940.  SeealBO 
McArthur  v.  Times  Printing  Co.,  48 
Minn.  319,  51  N.  W.  216,  31  Am.  St. 
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later  than  the  day  following  the  foimation  of  the  contract  and 
is  to  continue  for  a  year  thereafter,  authority  is  iinifonn  that 
the  agreement  is  witJiin  the  statute."  If  the  terms  of  a  year's 
engagement  do  not  spealy  when  performance  is  to  begin,  the 
contract  may  be  oral  imless  the  parties  in  some  way  indicate 
that  th^  do  not  intend  that  performance  shall  begin  at  once.** 

§  803.  Subsequent  recognition  of  an  oral  contract  which  was 
not  perf<mnable  within  a  year. 

If  an  ezecutoty  contract  is  confessedly  not  peifonnable 
within  a  year  from  the  time  when  it  was  made,  and  is  there- 
fore obnoxious  to  the  statute,  what  is  the  effect  of  a  subsequent 
recognition  of  tiie  contract  at  a  time  whrai  tiie  whole  or  the 
ronainder  of  it  could  be  performed  within  a  year?  If  the 
recognitioix  amounts  to  a  new  contract  upon  which  suit  could 
be  brought,  it  is  obvious  that  this  new  contract  is  not  within 
the  statute.  Less  than  this  would  be  insufficient.  The  ques- 
tion is  most  often  involved  in  contracts  of  service.  If  after  a 
contract  for  yearly  hiring,  at  ihe  close  of  one  year's  service 
the  employer  and  employee  continue  to  perform  as  before,  so 
that  by  implication  a  contract  of  service  for  another  year 
arises,**  tJbe  statute  is  inapplicable.*^  In  such  a  case  the  parties 
have  made  no  oral  bargain  for  the  new  year  prior  to  the  im- 
phcation  which  arises  at  the  b^^inning  of  performance  at  the 

Rep.  063,  where  time  ma  (slculntod  SutolifFe  v.  Atlantic  Mills,    13  R.  I. 

on  A  oimtnet  mode  by  a  promote  on  4S0,  43  Am.  Rep.  39.    See  alao  Oak 

behalf  ef  a  corporation  thereaftet  to  be  Leaf  Mill  Co.  tr.  Cooper,  103  Ark.  70, 

formed,  from  the  time  when  the  ooipo-  146  S.  W.  130;  Mendelsohn  c  Banov,  57 

ration  adopted  the  contract.  S.  Car.  147,  35  S.  E.  499;  Lee  t>.  Hill, 

•■  In  the  foUowing  casee  a  liar's  87  Va.  407,  12  S.  E.  1052,  24  Am.  St. 

agraemmt  was  to  begin  within  a  few  R^.  666;  Draheim  tr.  EviaoD,  112  Wis. 

days  from  the  making  of  the  oral  agree-  27,  87  N.  W.  795. 

ment  which  was  held  invaUd.    Sndl-  **  Baltimore,  etc.,  Co.  c  Callahan, 

ing  v.  Lord  Huntingfield,  1  C.  M.  &  82  Md.  106,  33  Atl.  460;  Smith  Co.  v. 

R.   20;   Wickson  t>.    Monarch  Cj^de  Jonea,  75  Mies.  325,  22  So.  802. 

Mfg.  Co.,  128  Cal.  166,  60  Pae.  764,  »  Bee  ntpra,  S  90. 

79  Am.  St.  H»p.  36;  Qrant  t>.  New  De-  "  Beeston  v.  Collyer,  4  Bing.  309; 

parture  Mfg.  Co.,  85  Conn.  421,  83  Ccdlia  p.  Botthamley,  7  Weekly  Rqi. 

Atl.  212;  Heame  v.  Chadboun>^  66  87;  Tatterson  e.  Suffolk  Mfg.  Co.,  106 

Me.  302;  Davis  o.  Michigan  Mutual  Mass.    56;   Sdcb   ».   Superinteodoita 

life  Ins.   Co.,    127    Mudk.    559,   86  of  the  Poor,  68  Midk.  503,  25  N.  W. 

N.  W.  iOei;  Reynolds  «.  Rivt  Nat.  485;  Reyniok  ■>.  AHingtmi,  179  Mich. 

Bank.  62  Neb.  747,  87  N.  W.  912;  630,  146  N.  W.  252. 
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opening  of  the  new  year.  If  there  were  no  contract  then  im- 
plied there  would,  therefore,  be  no  agreement  whether  en- 
forceable or  unenforceable  between  the  parties  for  the  coming 
year.  It  may  be  asked,  what  is  the  difference  in  principle  if 
there  were  a  prior  oral  bargain  for  the  coming  year  made  some 
time  before  the  beg^miing  of  performance?  Would  not  tlie 
tender  of  the  first  beginnings  of  performance  by  one  party, 
and  the  acceptance  of  them  by  the  other  party  neoessarily 
imply  a  fresh  assent  to  or  acceptance  of  the  terms  of  the  oral 
bargain  at  a  time  when  the  contract  could  be  performed  within 
a  year.  Such  an  implication  of  fact  seems  fairly  warranted.*^ 
It  has  indeed  been  said  of  such  a  case  in  the  English  Court  of 
Appeal:  ••  "The  contract  is  not  void  imder  the  4th  section; 
the  contract  exists,  but  no  one  is  liable  upon  it.  It  seems  to 
me  impossible  that  a  new  contract  can  be  implied  from  the 
doing  of  acts  which  were  clearly  done  in  performance  of  the 
first  contract  only,  and  to  infer  from  them  a  fresh  contract 
would  be  to  draw  an  inference  contrary  to  the  fact.  It  is  a 
IHY>position  which  cannot  be  disputed  that  no  new  contract 
can  be  implied  from  acts  done  under  an  «q>re88  contract,  which 
is  still  subsisting;  all  that  can  be  said  is  that  no  one  can  be 

**Id  oODtnctB  made  by  [KVinotan 
befwe  the  orguuutioa  of  corpora- 
tkmg,  the  accepting  or  rendering  of 


perfonnance  by  the  corporation  vhen 
formed  areatea  a  oontmct  on  ita  part 
if  the  oharaoter  erf  the  oontnct  U  such 
ae  to  need  no  formal  action.  See 
supra,  S  306.  And  accordio^y  in  Mo- 
Arthur  t>.  Times  Printing  Co.,  48  Minn. 
819, 61 N.  W.  316, 31  Am.  St.  Rep.  653, 
it  was  beld  that  where  a  eontract  whb 
made  by  a  promoter  to  employ  the 
plaintifF  for  a  year  beginning  in  the 
future,  and  the  corporation  on  being 
formed  begim  to  carry  out  the  contract, 
a  new  contract  with  the  oorporation 
was  thereby  formed  which  was  not 
within  the  Statute  of  Frauds,  since 
performance  could  be  completed  within 
a  yed?  from  the  time  when  the  begin- 
ing  uf'performimoe  indicated  OBsent 
by  the''  (xirporation,  and  a  contimt- 
utce  of  the  plaintifTe  assent. 


If  beginning  performaooe  in  mdi 
a  case  indioatei  asKDt  to  the  terms  of  » 
bargain  prertoualy  made  by  a  promo- 
ter, it  is  hard  to  Bee  why  acceptance  li 
a  beginning  of  perftutnance  does  mt 
in  any  case  indjoate  a  new  anent  to  the 
bargain  previously  made.  So  in  I^voy 
c  Turley,  6  H.  dc  N.  239,  the  court  beM 
an  executed  oral  agreement  Oi  teeori 
and  satisfaction  was  a  good  defoue, 
though  the  accord  while  executory  mi 
within  the  statute.  The  dectaioa 
aeems  to  InTolve  giving  eSeot  to  ib> 
implied  renewed  aaamt  to  the  toss 
of  the  executory  accord,  indicated  by 
accepting  pwformance  of  it.  Coosida 
also  cases  holding  an  invalid  biUto*! 
agreement  may  ripen  into  a  nlid 
unilateral  agreemoit  on  performance 
by  one  party.  See  mpn,  f  131,  <^ 
Jin. 

"  By  Brett,  L.  J.,  in  Britam  v.  Boa- 
ter, U  Q.  B.  D,  123, 127. 
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chained  upon  the  oiigmal  contract  becaiise  it  ia  not  in  writ- 
ing." 

The  proposition  thua  stated,  however,  in  regard  to  implied 
contracts  relates  properly  to  quasi-contractual  obligations 
not  to  contracts  implied  in  fact.  It  is  undoubtedly  true  that 
a  quasi-contractual  obligation  will  not  be,  and  should  not  be 
imposed  on  parties  when  they  have  made  a  bai^ain  for  them- 
selves which  still  remains  subsisting  and  enforceable.  Whether 
such  an  obligation  may  not  be  imposed  if  the  bai^ain  actually 
made  is  unenforceable,  need  not  here  be  argued,"  but  wherever 
the  parties  manifest  an  intention  in  fact,  there  is  no  reason 
why  a  contract  should  not  then  be  formed.  If  this  argument 
were  accepted,  it  would  follow  that  the  statute  is  satisfied  by 
the  giving  of  performance  by  one  and  acceptance  of  it  by  the 
other.  No  implication  of  a  new  contract  would  be  warranted, 
merely  by  performance  on  one  side  without  such  acceptance 
of  or  assent  to  the  performance  as  would  indicate  mutual 
assent  to  an  agreem^it  for  the  remainder  of  performance 
within  one  year  of  the  time  when  the  period  for  full  performance 
woidd  expire.  This  result  certainly  has  not  generally  been 
reached  by  the  cases;  on  the  contrary  it  has  been  held  that  an 
.  agreement  for  a  year's  services  to  b^in  in  the  future  is  not 
taken  out  of  the  statute  by  b^iiming  performance.*"  It  has 
indeed  been  held  that  a  subsequent  oral  restatement  of  the 
previous  oral  bargain  at  a  time  when  performance  can  be 
completed  within  a  year,  is  sufficient  to  satisfy  the  statute.** 

"  As  to  thia  see  it^ra,  i  634.  the  special  ooatract.    In  Bone  of  the 

"Comes  V.  Lamson,  16  Conn.  216;  oaaee  in  thia  note,  however,  did  Uie 

Kteeman  if.  Collins,  9  Bush,  460,  404;  court  suggeot  the  line  of  ai^um^t  in 

Oddy  V.  James,  48  N.  Y.  686;  Tumow  the  text;  and  it  should  be  observed  that 

t.  Hochstadter,  7  Hun,  80;  HiUhause  a  party  who  would  seek  to  enforce  sueh 

V.  JomiagB,  60  8.  C,  373,  392,  38  S.  £.  an  imi^ed  agreement  ss  suggested  in 

696,  690.  the  text  must  base  his  claim  on  a  .new 

Similarly  it  was  held  in — Dn^eim  contract  implied  in  fact,  .not  on  the 

V.  Evison,  112  Wis.  27,  87  N.  W.  795;  annual  oral  agreement.     Bee  Habnd 

Chase  t>.  Hinkley,  126  Wis.  7fi,   lOS  d.  Highland  Park  CoUege,  171  la.  402, 

N.  W.  230,  2  L.  R.  A.  {N.  8.)  738,  that  162  N.  W.  571. 

an  ranpkiyee  who  had  oeased  perfoi^         **Catlett  e.  Bu^,  06  3.  Car,  363,    ' 

manoe  under  such  a  contract  after  80  S.  £.  610;  Huebnn  v.  Huebnec,  163 

having  begun  p^ormance,  could  re-  Wis.  166,  157  N.  W.  765.   See  ulso  San 

cover  on  a  quantum  mentU  and  the  Antonio  Li^t  Pub.  Co.  e.  Moure"  (Tex. 

employer  could  not  set  up  against  him  Civ.  App.),  101  S.  W.  867. 
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But  it  is  geaerally  held  requisite  that  a  new  oral  contoact  should 
be  made  in  express  tenns;  a  restatement  of  the  old  contract 
beii^  regarded  as  mere^  an  admission  that  a  contract  was 
formerb^  made  and  not  as  the  making  of  a  new  contract.*  It 
is  to  be  observed,  however,  that  a  restatement  of  the  terms 
of  the  agreement  coupled  with  the  beginning  of  performance 
involves  more  than  an  admis^on  of  a  former  agreement,  there 
is  a  present  assent  to  carry  it  out,  and  in  this  case  there  is  no 
need  to  refer  to  an  oral  agreement  made  prior  to  the  year  al- 
lowed by  the  statute  in  order  to  determine  the  nature  of  the  new 
promise  inipUed  from  the  acceptance  and  receipt  of  part  per- 
formano  for  the  restatement  clearly  indicates  what  implication 
of  fact  a  x  from  the  beginning  of  performance.  For  similar 
reasons,  a  contract  originally  within  the  statute  is  orally 
modified  a  time  when  performance  can  be  completed  within 
a  year,  t  j  agreement  as  modified  would  seem  to  be  enforceable, 
a  new  substituted  contract  being  formed  which  is  not  within 
the  statute. 

§  801.  Contracts  peiformable  or  performed  within  a  year  on 
one  side  but  not  on  the  other. 

It  has  been  settled  in  England  that  though  part  performaaoe 
of  an  oral  agreement  not  performable  within  a  year  does  not 
take  the  contract  out  of  the  statute,  yet  full  performance 
within  a  year  on  one  ade,  at  least  if  such  full  performance  was 
intended  to  be  made  within  the  year,  takes  the  whole  contract 
out  of  the  statute.*    The  extent  of  the  exception  is,  however, 

■  In  Odea  t.  Wd>eiidorfK,  60  N.  Y.  t.  Junes,  48  N.  Y.  685;  Berriea  ■>. 

App.  DiT.  S79, 681, 64  N.  Y.  S.  451,  the  Southack,  28  H.  Y.  St.  Rep.  032,  7 

oourt  said:  "No  ooatnct  was  made  N.  Y.  S.  324;  Billingtoa  t>.  Cahill,  51 

that  day,  but  only  the  ttama  of  the  Hun,  132,  4  N.  Y.  S.  660."    See  also 

tnior  ooDtract  were  restated  by  either  Oak  Leaf  Mill  Co.  v.  Cooper,  103  Aric. 

him  or  the  defendant,  for  the  sake  of  79,  146  8.  W.  130;  filanton  r.  Knox,  3 

certaintv  as  to  the  mutual  obligations.  Mo.  *342;  Haslam  v.  Barge,  69  Neb. 

What  WW  actually  said  on  the  fiist  644,  96  N.  W.  245;  Booker  v.  HafFoer, 

at  April  does  not  appear  in  the  case  at  B5  N.  Y.  App.  D.  84,  88  N.  Y.  S.  499; 

all.    This  ia  not  suffideat  to  take  the  Gottlieb  u.  Gins,  169  N.  Y.  S.  599; 

case  out  oi  the  operation  of  the  stat-  Guitar  v.  McGee  (Tex,  Civ.  App.},  139 

ute.     A  new  oontract  then  made  is  S.  W.  622. 

requisite;  that  is,  the  forma  contract  '  This  doctrine  started  from  a  dichan 

should  then  be  expremly  renewed  or  the  in  Boydeli    t>.   Drummond,    11  East, 

an(doyer  cannot  be  held  bound.    Oddy  *  142.    It  vaa  finally  settled  and  e»- 
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not  at  all  clear.  It  has  sometimes  been  said  that  the  words 
of  the  statute  include  only  ^reements  not  to  be  performed  on 
ather  side  within  a  year.'  If  this  is  true,  then,  even  though 
the  contract  is  wholly  executory  on  both  sides  an  aption  would 
lie  for  breach  of  the  promise,  which  was  performable  within 
the  year.^  This  subjects  the  maker  of  that  promise,  however, 
to  no  hardship  for  if  he  perftnuiB  whether  volimtarily  or  under 
legal  compulsion,  he  would  be  allowed  to  enforce  the  counto* 
promise  when  its  performance  was  due;  and  if  he  is  mere^ 
held  liable  in  damages  for  failing  to  perform,  the  value  of  the 
future  counter  performance  will  be  taken  into  ac^unt.  It 
may  be  doubted,  however,  whether  the  statute  ,y  -^uld  not 
generally  be  held  applicable  to  such  contracts.  Bi^-.  (Che  time 
when  performance  on  one  side  or  the  other  may  ■  due  has 
not  been  the  only  definition  euggeeted  for  the  llmit<:  p  of  the 
statute  considered  in  this  section.  Eminent  judges  hi,  e  stated 
that  the  statute  is  inapplicable  if  the  promise  on  one  ade  has 
been  fully  executed.'     If  this  is  the  correct  view,  it  is  immate- 

perf  omuuce  was  to  be  rendetrod  within 
the  year,  and  that  the  failure  to  f unuBh 


tabliriied  by  Donelliui  t>.  Read,  3  B, 
A  Adol.  899;  Cheny  v.  Honing,  4 
Esch.  031,  and  has  bmn  followed  or 
reoognind  in  Smith  v.  Neale,  2  C.  B. 
(N.  S.)  67;  Miles  v.  New  ZMknd  Al- 
ford  Ert.  Co.,  32  Ch.  Div.  266,  296; 
Beers  ».  Jenmns^  11910]  2  K.  B.  ^2. 
'  'Cheny  e.  HeoiinA  4  Exoh.  631, 
63S,  per  Parke,  B. 

Bo  Leake,  Oontracte  {4th  ed.), 
page  170,  Bays  that — "oontractB  which 
may  be  perfonned  within  the  year  on 
ooe  fide  (mly,  Uiou^  they  cannot  be 
perfonoed  within  the  yew  on  the  other 
Bde,  are  not  within  tha  8tatut«." 

'Thia  conclusion  was  actually 
reached  in  Sbaeby  e.  Adarene,  4t  Vt. 
HI,  96  Am.  Dec.  623.  In  that  case 
the  defendant  promised  to  provide  the 
(daintiff  with  a  cow,  beginning  at  on 
early  qieeified  day  and  oantinuing  for 
a  year  thereafter.  The  [daintiff  agreed 
to  buy  the  oow  at  the  end  of  the  year 
or  p^y  for  her  use.  The  defendant 
failed  to  provide  the  oow  and  the  jdain- 
tiff  was  allowed  to  recover  damages. 
Hie  court  said  that  the  defoidant's 


the  cow  left  noUiing  to  be  done  by 
either  party  except  the  payment  at 
damages  which  were  due  inunodiatetf. 
The  reasoning  in  the  caoe  is  gpeooui 
and  its  oODcluaion  of  doubtful  cot- 
rectnees.  The  ease  erf  Sauaer  tr.  Kear- 
ney, 147  la.  335,  126  N.  W.  322,  ii, 
however,  to  aubetantially  the  same  ef- 
fect. Hiere  the  jdaintiS  orally  ooo- 
tracted  to  sell  certain  lumber  and  not 
to  compete  with  the  defendant  for  two 
years;  the  defendant  agreeing  to  pay 
the  cost  of  the  himber  and  S600  ad- 
ditional. The  defendant  paid  the  ooat 
of  the  lumber  but  not  the  agreed  aum 
of  $600,  and  the  plaintiff  was  allowed 
to  recover  it  The  court  -Jfliee  on 
BmaUey  b.  Greene,  62  la.  241,  3  N^.W. 
78,  35  Am.  Rep.  367,  as  identio^  in 
principle,  but  in  that  case  performance 
on  one  side  not  only  might  be  made 
within  a  year  but  actually  had  been, 
and  the  court  states  thia  as  iU  ground 
of  decision. 


*  Knowlman 


Bluett,    L.    R. 
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rial  when  performaDce  on  one  side  is  executed,  whether  within 
or  beyond  the  period  of  a  year.  Indeed,  it  has  been  etat«d  by 
good  English  authority  that  either  if  the  contract  was  perform- 
able  on  one  side  within  a  year  or,  though  not  ao  perfonn- 
able,  was  in  fact  fully  executed  on  one  sde,  the  contract  is  not 
within  the  statute.*  Subsequently,  however,  the  EagMi  court 
has  held  a  contract  within  the  statute  where  performance  on 
one  side  could  not  be  completed  within  the  year,  and  perform- 
ance on  the  other  side  (though  it  might  poeably  have  been  per^ 
formed  within  the  year),  was  not  ecpected  to  be  so  performed 
and  was  not  so  performed,  in  spite  of  the  fact  that  the^latter 
proaoBG  was  fully  executed  after  the  expiration  of  a  year/  In 
the  United  States  the  distinct  numerical  weight  of  authority 
supports  the  proposition  that  if  perframance  on  one  side  can 
be  fully  eifficuted  within  a  year,  and  is  so  executed,  the  ccm- 
tract  is  not  within  the  statute,  and*  in  many  cases  the  mere 
fact  that  it  is  executed  on  one  side  withdraws  it  from  the  stat- 
ute.'   It  is  not  usually  clearly  stated  upon  what  ground  the 

Exoh.  1,  per  Blackburn,  J.,  rtttning         '  Reeve  e.  Jennin^,  [1910]  2  K.  B. 
I.  Strawbridge,  2  C.  B.  808.      £22.    The  facta  of  the  cam  were  that 


*  In  7  HaUnuys  Laws  of  England, 
806,  it  !■  said:  "The  rtatute  haa  no  ^>- 
plication  to  contraiite  for  an  executed 
consideration  (citing  Knowlman  v.  Blu- 
ett, h.R.9  Each.  1;  Souob  v.  Straw- 
bridge,  2  C.  B.  a08.  Aa  to  executed 
ocmndaation,  see  page  3M,  7  Laws  of 
Bn^and);  or  where  the  oontraot  is  to 
be  entirely  executed  by  one  party 
within  the  year  [citing  Donellan  ». 
Read,  3  B.  A  Ad.  899,  where  the  plain- 
tiff, a  landlord,  had  laid  out  £60  on 
imiwoTenKnts  in  emtaiderotion  vt  the 
tenants  agreetng  to  pay  him  £5  miwe 
rent;  Smith  u.  Neale,  26  L.  J.  C.  P.  143. 
See  1  Smith  L.  C.  (llth  ed.)  310),  nor  is 
a  oontract  under  the  terms  ofwhich  it 
is  ponible  that  one  of  tha  parties  may 
wholly  perform  his  part  of  the  oontraot 
within  the  yew,  although  the  perform- 
ance by  the  otiua  party  extends  aver 
several  years  (citing  Cherry  n.Heming; 
[1849]  4  Ezch.  631,  aasignment  of 
t)at«nt,  the  price  to  be  paid  by  instal- 
"^^  Its  extending  ovw  seveml  yetia)." 


the  plaintiff  had  ranployed  the  daftod- 
ant  orally  without  limit  of  time  otber 
than  that  a  week's  notice  mi^t  ter- 
minate the  arrangeioent.  The  drfend' 
ant  promised  further  that  he  would  not 
set  up  a  con^)eting  bu&iueas  tor  thrae 
years  after  leaving  the  defendant's  ser- 
vine.  The  defendant  remained  with 
the  [dain tiff  for  about  two  yesra  and  set 
up  a  competing  business  within  three 
yean  thereafter.  The  court  aamimed 
as  a  fact  that  what  the  original  arrange- 
ment WBB  made  it  waa  tbou^t  pn^ 
^de  that  the  enqiloyn>mt  might  laat 
more  than  a  year. 

■Femald  v.  Town  of  QOmaa,  123 
Fed.  797;  Wehner  v.  Baxm,  IW  Fed. 
240;  Rake's  Admr.  c.  Pope,  7  Ala.  161; 
Diunond  v.  Jocquith,  14  Aril.  119, 12S 
Pao.  712,  L.  R.  A.  1Q15  D.  880;  Bms 
V.  Anderson,  40  Colo.  395,  93  Pfto.  47«; 
Johnaou  p.  Wataon,  1  Qa.  348;  Foaer 
V.  GatM,  lis  Dl.  99,  112,  1  N.  E.  817; 
MocDonald  v.  Croeby,  192  Bl.  283,  61 
N.  E.  SOS;  Hodgena  v.  Sbutti,  92  Dl 
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decisions  so  holding  rest.  In  some  of  them  at  least  it  is  stated 
broadly  that  full  performance  on  one  side,  whenever  made, 
takes  the  case  out  of  the  statute;  but  generally  it  seems  to  be 
regarded  as  essential  that  such  performance  be  made  within 
a  year.  There  are,  however,  numerous  decisions  which  seem 
svi^Kirted  by  a  more  reasonable  construction  of  the  statute 
which  hold  that  unless  the  contract  from  its  inception  is  fully 
performable  within  a  year  on  both  sides,  it  is  within  the  statute; 
and  if  after  full  performance  on  one  side,  performance  on  the 
other  side  still  cannot  take  place  within  a  year,  the  statute  is 
^plicable;  and  any  redress  which  can  be  obtained  for  either 
full  or  partial  performance  must  be  based  on  principles  of 
quasi-contract.* 


App.  84;  Wolke  v.  Fleming,  103  Ind. 
106,  2  N.  E.  325,  S3  Am.  B«p.  406; 
Piper  s.  Fosher,  121  Ind.  407,  23  N.  E. 
269;  Smallejr  e.  Orcene,  S2  h.  241,  3 
n!  W.  78;  Atchiarai,  etc.,  Rj.  Co.  b. 
EncM,  38  Kui.  110,  16  Fao.  82; 
Heety  c.  Reed,  30  Kana.  380,  102  Pae. 
846;  Dimt  e.  Head,  90  Ky.  266, 13  S.  W. 
1073,  29  Am.  St.  Rep.  869;  Jones  v. 
Comer,  26  Ky.  L.  Rep.  T73,  1104,  76 
8.  W.  392,  77  S.  W.  184;  Whitl*^  v. 
VmOBfa  Adm.,  36  Ky.  h.  Rep.  134, 80 
S.  W.  825;  Holbrook  v.  AnnBtrong,  10 
Me.  31;  EUioott  v.  Turner,  4  Md.  476; 
Warren  t>.  Ayree,  126  Md.  651,  95  Atl. 
52, 54;  I^Uy  ■>.  Crookstou  Lumber  Co., 
85  Minn.  257,  88  N.  W.  846;  Blen  v. 
Jenkina,  129  Mo.  647,  31  S.  W.  038; 
llMiia  V.  DftviB,  72  Mo.  App.  567 ;  Koo- 
ddl  V.  Qarae&a,  55  Neb.  403,  76  N.  W. 
8K;  Bb&ding  v.  Sai^ent,  33  N.  H.  239, 
66  Am.  Dec.  720;  P^kins  v.  Clay,  5* 
N.  H.  618  (but  sec  Emery  ».  SmiOt,  46 
N.  H.  151);  Berry  v.  Doremua,  30  N.  J. 
L.  399  (but  Bee  Okin  v.  Selidor,  78 
N.  J.  L.  54,  78  Atl.  770,  wha«  the  oourt 
admits  that  b,  promise  to  guarantee 
the  condition  of  a  sidewalk  after  a  year 
would  be  within  the  Btatut«,  though  the 
eonaderation  had  been  fully  paid); 
Matter  of  Chambfflain,  146N.Y.Ai^. 
D.  683,  131  K.  Y.  S.  245;  Durfoe  u. 
O'Brien,  16  R.  1.  213,  14  AU.  867; 


Comptos  V.  Martin,  5  Rich.  L.  14; 
Bates  p.  Mome,  2  Bailey,  614;  Seddon 
V.  Roaenbaum,  8£.Va.  928,  9  S.  B.  328, 
3  L.  R.  A.  337;  Reed  v.  Gold,  102  Va. 
37,  46  a.  E.  SS8;  McClellan  t>.  Santord, 
26  Wis.  695;  Grace  v.  Lynch,  80  Wis. 
166,  49  N.  W.  751;  Phillipe  v.  Holland, 
149  Wis.  524,  136  N.  W.  191. 

'  Warner  v.  Texaa  A  P.  Ry.  Co.,  54 
Fed.  922,  4  C.  C.  A.  673  (the  dadaion 
waa  affirmed  in  104  U.  B.  418,  41  L.  Ed. 
496,  but  the  ui^>er  court  holding  the 
defendant's  promise  poiormable  within 
a  year  found  it  unneceaaary  to  conaidw 
the  effect  cA  the  plaintifTs  perform- 
anoe);  Jackson  Iron  Co.  ■>.  Negaunee 
Co.,  66  Fed.  298,  12  C.  G.  A.  636;  Pat^ 
ten  r.  Hicks,  43  Gal.  S09;  Maroy  v. 
Marcy,  9  AUen,  8;  Fraty  c  Sterliog,  99 
Mass.  461;  Kelley  c.  Thompeon,  176 
Man.  427,  66  N.  E.  713;  Whipple  o. 
Parker,  29  Mich.  369;  Dietrich  v.  Hoe- 
fehneir,  128  Mich.  145,  87  N.  W.  Ul 
(cf.  Paul  i>.  Graham,  193  Mich.  447, 160 
N.  W.  616, 617,  and  cases  cited) ;  Buck- 
ley V.  Buckley,  0  Ner.  373;  Broadwell 
V.  Getman,  2  Denio,  87;  Day  v.  New 
York  Central  E.  Co.,  61  N.  Y.  583, 
80  N.  Y.  616;  Hubbard  v.  Hubbard,  161 
N.  Y.  App.  D.  174,  135  N.  Y.  8.  90S; 
Reinheimer  v.  Carter,  31  CHuo  St.  579, 
587;  Heroe  u.  Payne,  28  Vt.  34;  Parka 
V.  Francis,  50  Vt.  626, 28  Am.  Rep.  617. 
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§  606.  Statutes  of  Frauds  in  England  and  America  concern- 
ing sales  of  goods. 

The  seventeenth  section  of  the  English  Statute  of  Frauds  * 
is  as  follows: 

"And  be  it  further  enacted  by  the  authority  aforesaid,  That 
from  and  after  the  said  four  and  twentieth  day  of  June  [A.  D. 
1677]  no  contract  for  the  sale  of  ai^^  goods,  wares,  and  mer- 
chandises, for  the  price  of  ten  poun^  sterling  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest,  to  bind  the  bargaui  or  in  part  of  payment, 
or  that  some  note  or  inemorandum  in  writing  of  the  said  bar- 
gam  be  made  and  signed  by  the  parties  to  be  changed  by  such 
contract,  or  theur  agents  thereunto  lawfully  authorized."   There 

'  29  Car.  II,  c.  3,  { 17.  . 
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is  a  coireepondii^  enactment  in  all  of  the  United  States  ^cept 
Alabama,  Delaware,  Kansas,  Kentucky,  Louisiana,  New 
Mexico,  North  Carolina,  Texas,  Virginia,  and  West  Virginia. 
The  language  of  the  American  statutes  is  not  uniform  and  often 
not  quite  the  same  in  meaning  as  that  of  the  English  statute. 
Refetence  will  be  uiade  hereafter  to  these  changes  in  wording. 


BOtfS 


7  Statute  of  Frauds  in  Sales  Act. 

The  effect  of  the  English  statute  has  been  preserved  in  the 
TJir^gliaTi  Sale  of  Goods  Act,  section  4,  though  the  wording  has 
been  changed  and  elaborated.  In  the  American  Uniform  Sales 
Act,*  except  in  one  or  two  particulars  which  will  be  hereafter 
referred  to,  the  wording  of  the  later  English  statute  has  been 
followed,  the  section  reading: 

Sec.  4.  STATUTE  OP  FRAUDS. 

(L)  a  contract  to  sell  or  a  sole  of  any  goods  or  choses  in 
action  of  fiie  value  of  five  hundred  dollars  '  or  upwards  shall 
hot  be  enforceable  by  action  unless  the  buyer  shall  accept 
part  <si  the  goods  or  choses  in  action  so  contracted  to  be  sold 
or  sold,  and  actually  receive  the  same,*  or  give  something 
in  earnest  to  bind  fiie  contract,  or  in  part  payment,  or  unless 
some  note  or  memorandum  in  writing  of  fiie  contract  or  sale  ' 
be  signed  by  the  party  to  be  charged  or  his  agent  in  that 
behalf. 

(2.)  The  provisions  of  this  section  apfdy  to  every  such  con- 
tract or  sale,  notwithstanding  that  the  goods  may  be  intended 
to  be  delivered  at  some  future  time,  or  may  not  at  the  time 
of  such  contract  or  sale  be  actually  made,  procured,  or  pro- 

^Tiua  statute  was  enacted  ia  1907  'This  w»  amraded  to  $2,500  in 
\ty  ArUona,  New  Jersey  and  Conneoti-  the  act  as  passed  in  Ohio;  to  SlOO  in 
out;  in  lOC^  by  Maasachusetta,  Rhode  Connecticut  and  Michigan;  to  SSO 
IdaJid  and  Ohio;  in  1010  by  Maryland,  in  Minnesota,  New  York  and  Wa- 
in 1911  by  New  York  and  TS^acqnain;  oonain. 

in  1913  by  Michigan  and  Alaska;  in  '  Tina  reqiiirement  of  actual  reoapt 

1915  by  lUiDois,  Nevada  and  Penngyl-  was  eonstdared  in  Castle  t>  Swift,  132 

vania;  in  1017  by  Minnesota,  North  Md.  631,  104  Atl.  187. 

Dakota,  Utah  and  Wyoming,  and  in  'See  Falletti  r.  Canano,  92  Conn. 

1919,  by  Idaho,   Iowa,  Oregon  and  038,  103  Atl.  753. 
Tenneaaee.                                        * 


(ibvGoOt^lc 


994  wiLuaroN  on  contracts  §507 

Tided,  or  fit  or  ready  for  deliTery,  or  some  act  may  be  requisite 
for  the  making  or  competing  thereof,  or  rendering  the  same 
fit  for  delivery;  but  if  the  goods  are  to  be  manufactured  by 
the  seller  especially  for  the  buyer  and  are  not  suitable  for 
sale  to  others  in  the  ordinary  course  of  the  seller's  business, 
the  provisions  of  this  section  shall  not  apply.' 

(3,)  There  is  an  acceptance  of  goods  within  the  meaning 
of  this  section  when  the  buyer,  either  before  or  after  delivery 
of  the  goods,  expresses  by  words  or  conduct  his  assent  to 
becoming  the  owner  of  those  specific  goods. 

$  607.  "  A  contract  to  sell  or  a  sale." 

The  question  was  early  made  under  the  "Rngliah  Statute 
whether  it  applied  to  executory  contracts  to  sell  goods  as  well 
as  to  sales,  and  there  were  decimons  to  the  effect  that  executory 
contracts  were  not  included,'  but  the  contrary  view  was  after- 
ward taken  and  the  correctness  of  it  confirmed  by  a  statute 
known  as  Lord  Tenterden's  Act.*  This  statute  is  in  terms 
merely  declaratory,  and  such  it  has  always  been  considered,  so 
that  though  not  enacted  in  the  United  States  there  has  never 
been  any  doubt  that  in  America  as  in  England  executory  con- 
tracts are  within  the  terms  of  Statutes  of  Frauds.'  It  is  prob- 
able, however,  that  the  early  English  decisions  in  regard  to  this 
matter  have  been  partly  responsible  for  the  confusion  of  the  law 
in  the  United  States  in  r^ard  to  contracts  for  work  and  labor 
as  distinguished  from  contracts  to  sell.  The  words  of  the  Uni- 
form Sales  Act  make  it  clear  that  executory  contracts  are  cov- 
ered.   A  conditional  sale  or  contract  to  sell  on  condition  is 

*  On  the  oonatniotion  of  this  elauae,  223Ma«.  423,  111  N.E.  890.    Seeabo 

see  Willftrd  v.  Higdon,  123  Md.  447,  infra,  i  548.    But  puttine  them  ns  re- 

91  Atl.  S77;  Ann.  Cos.  1916  C.  339;  queet«d  in  a  place  which  belongs  to  the 

DaviB  V.  Blanchard,  138  N.  Y.  S.  202;  buy^  or  is  under  hia  control  is  evidaice 

Goldowita  v.  Kupfer,  80  N.  Y,  Misc.  of  acoept&noe  and  receipt.     Caatle  v. 

487,  141  N.  Y.  S.  531;  Schneider  i>.  Swift,  132  Md.  631,  104  Atl.  187. 

Lednaky,  162  N.  Y.  S.  769;  Reading  'Towere  P.  Osborne,  1  Strange,  506; 

Silk  Mills  u.  Barso,  169  N.  Y.  3-  672;  CUyton  v.  Andrews,  4  Suit,  1201. 

Zimmerman  v.  Gillman,  172  N.  Y.  8.  'gGeorgelV,  o.  14,  }?. 

263.    Appropiiation  of  Uie  goods  by  'See  cases  cited  infTO,  {516;  also 

the  seller  in  ooafonnity  with  an  order  Barr  r.  Satcher,  72  S.  C.  35,  51  S.  E. 

by  the  buyer  dots  not  satisfy  this  pro-  ,530. 

vision.    Feck  e.  Abbott  &  Fernald  Co.,  • 
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included.'*   A  contract  to  bequeatii  personal  property  also  has 
been  hdd  within  the  statute.'' 

§  608.  Contracts  (^  work  and  labor— The  ^i^ish  rule. 

Contracts  for  work  and  labor  have  never  been  within  the 
terms  of  Statutes  of  Frauds.  It  is,  therefore,  necessary  to 
mark  the  line  which  divides  such  contracts  frran  contracts  to 
sell.  The  early  English  deciaons  '*  suf^ested  different  rules 
which  have  been  influential  uprai  the  deciaons  in  America  but 
which  have,  been  superseded  in  England  by  the  decision  of 
Lee  V.  Griffin,^*  in  which  it  was  decided  that  a  contract  for  the 
manufacture  of  a  set  of  false  teeth  to  the  order  of  the  def^idant's 
testatrix  was  a  contract  for  the  sale  of  goods.  The  rule  in  that 
case  was  thus  stated  by  Blackburn,  J.:  "If  the  contract  be 
such  that,  when  carried  out,  it  would  result  in  the  sale  of  a 
chattel,  the  parly  cannot  sue  for  work  and  labor;  but  if  the 
result  of  the  contract  is  that  the  party  has  done  work  and  labor 
which  ends  in  nothii^  that  can  become  the  subject  of  a  sale, 
the  parly  cannot  sue  for  goods  sold  and  delivered.  The  case 
of  an  attorn^  employed  to  prepare  a  deed  is  an  illustration 
of  this  latter  proposition.  It  cannot  be  said  that  the  paper 
and  ink  he  uses  in  the  preparation  of  the  deed  are  goods  sold 
and  delivered.  The  case  of  a  printer  printing  a  book  would 
most  probably  fall  within  the  same  cat^ory.  ...  I  do  not 
think  that  the  test  to  apply  to  these  cases  is  whether  the  value 
of  the  work  exceeds  that  of  the  materials  used  in  its  execution; 
for,  if  a  sculptor  were  employed  to  execute  a  work  of  art,  greatly 
as  his  skill  and  labor,  supposing  it  to  be  of  the  highest  descrip- 
tion, might  exceed  the  value  of  the  marble  on  which  he  worked, 
the  contract  would,  in  my  opinion,  nevertheless  be  a  contract 
for  Ihe  sale  of  a  chattel."  This  rule  has  been  carried  to  the 
extent  of  holding  that  a  contract  to  paint  a  portrait  is  a  con- 
tnict  for  the  sale  of  goods.'*  Canada  follows  the  Enghah  deci- 
nons.  '* 

"  Rundl  V.  Betta,  107  Ark.  629,  166  Oaibutt  v.  Watson,  6  B.  A  Aid.  613; 

a  W.  457.  Clayii.Yatea,  IH.4N.73. 

"  Wallaoe  p.  Long,  105  Ind.  622,  5  >■  1  B.  A  S.  272. 

N.  E.  666, 56  Am.  Rep.  222.  "  laaaca  v.  Hardy,  I  Cftb.  A  E.  287. 

"RtMideau  v.  Wyatt,  2  H.  Bl.  63;  "Cwiada   Bonk  Note  Co.  p.  To- 


(ibvGoOt^lc 


996  WILLISTON   ON   CONl-RACTa  §609 

§  609.  American  rules. 

Although  the  rule  finally  reached  in  Ei^^d  is  absolutdy 
logical  and  is  the  only  rule  that  has  ever  been  su^ested  for 
which  so  much  can  be  said,  it  has  not  been  followed  in  the 
United  States.  The  onty  deciaons  approving  it  to  its  full  ex- 
tent seem  to  be  Missouri  cases."  The  rule  most  commonly 
adopted  is  what  is  known  as  the  Massachusetts  rule,  which  was 
first  laid  down  by  Chief  Justice  Shaw,  in  Mixer  v.  Howarth." 
This  was  an  action  to  recover  the  price  of  a  buggy  made  to  the 
defendant's  order  and  the  court  held  the  plaintiff  entitled  to 
recover.  Chief  Justice  Shaw  stated  the  principles  govemli^ 
the  case  as  follows:  "When  the  contract  is  a  contract  of  sale, 
either  of  an  article  thai  existing,  or  of  articles  which  the  vendor 
usually  has  for  sale  in  the  course  of  his  business,  the  statute 
applies  to  the  contract,  as  well  where  it  is  to  be  executed  at  a 
futiu^  time,  as  where  it  is  to  be  executed  immediately.  .  .  . 
But  where  it  is  an  ^reement  with  a  workman  to  put  materials 
together  and  construct  an  article  for  the  employer,  whether 
at  an  agreed  price  or  not,  thoi^  in  common  parlance  it  may 
be  call^  a  purchase  and  sale  of  the  article,  to  be  completed 
infitturo,  it  is  not  a  sale  imtU  an  actual  or  constructive  delivery 
and  acceptance ;  and  the  remedy  for  not  accepting  is  on  the  f^pee- 
ment."  This  rule  has  been  followed  both  in  Massachusetts  " 
and  elsewhere,  either  exactly  or  substantially."  In  New  York 
ronto  Ry.  Co.,  22  Ont.  App.  462;  Wolf-  "  21  Pick.  205,  32  Am.  Dec.  250. 
enden  v.  Wilfion,  33  U.  C.  Q.  B.  442.  "  Goddard   v.    Bioney,    115    Has. 

u  Pratt  V.  Miller,  109  Mo.  78,  18  ASO,  IS  Am.  Rep.  112.  But  if  the 
8,  W.  966,  32  Am.  St.  Rep.  656;  But^  seller  ia  to  procure  the  goods  from  a 
rcll  t>.  Highleymon,  33  Mo.  pp.  183;  third  peraoa  who  mumfacturee  than, 
Pike  Co.  D.  Richardson  Co,^,  42  Mo.  the  contract  is  within  the  statute. 
App.  272;  Helraers  v.  Nage^  112  Mo.  SmaUey  c  Hamblin,  170  Mass.  380,  49 
App.  202;  Schmidt  v.  Roiie^  121  Mo.      N.  E.  626. 

App.306,98S.W.791;LeBai^4dyMtia-  "Rantoul  Co.  ».  Clwemont  Paper 
ing  Co-  V.  Caatlcman,  166  }io.  App.  Co.,  196  Fed.  306,  118  C.  C.  A.  125; 
576,  148  S.  W.  433;  Krippendorf-Ditb-  flynn  i>.  Dougherty,  91  Cal.  669,  27 
man  Co.  v.  Hunt-Riddick  Merc.  Co.,  Pac.  1080,  14  L.  R.  A.  230;  Bond  e. 
(Mo.  App.  1916),  190  S.  W.  44.  The  Bourk,  64  Colo.  51,  129  Pac.  223,  43 
facts  of  moet  of  these  caaea  do  not  pre-  L.  R.  A.  (N.  S.}  97,  Ann.  Caa.  1»I4  C. 
sent  an  eictreme  ^plication  of  the  690;  Atwater  t>.  Hough,  29  Conn.  60S, 
English  rule.  But  in  Leaan  Advertis-  79  Am.  Dec.  229;  Cason  v.  Chedy,  6 
ing  Co.  V.  Caetleman,  the  subject  mat-  Ga.  554;  Yoe  c  Nencomb,  33  Ind.  App. 
ter  of  the  bargain  was  a  set  of  dravingg  615,  71  N.  B.  256;  Edwarda  v.  Grand 
mode  by  the  plaintiff.  Trunk  R.  Co.,  48  Me.  379;  Cioc^t 
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prior  to  its  enactment  of  the  Sales  Act,  still  another  rule  was 
in  force.  The  distinction  was  drawn  between  goods  to  be  manu- 
factured, which  were  treated  as  not  within  the  statute,  and  goods 
already  in  existence  which  were  held  as  within  the  statute, 
even  though  something  renuuned  to  be  done  before  they  w«e  in 
dehv^able  condition.*"  This  rule  also  has  had  a  wide  following 
in  the  United  States.**   In  the  Uniform  Sales  Act  it  was  thought 

If.  Scribaer,  04  Me.  447;  Turner  t>.  Ma-    .Kdlogg,  13  N.  Y.  8.  922;  affirmed, 


eon,  6fi  Mich.  062,  32  N.  W.  846;  Baii»- 
cher  t.  Gies'  Eat.,  160  Mich.  502,  126 
N.  W.  420;  EricMon  Mfg.  Co.  t>.  CaiUe 
Bros.  Co.,  196  Mich.  545, 102  N.  W.  81; 
Rundl  v.  WisooottD  Ry.  Co.,  39  Minn. 
145,  39  N.  W.  302;  Brown  &  Hay- 
ward  Co.  p.  Wunder,  64  Mum.  450,  67 
N.  W.  357;  Greenhut  Cloak  Co.  0. 
Oreak,  130  Minn.  304,  153  N.  W.  613; 
Schloes  V.  Joaepha,  98  Mum.  442,  108 
N.  W.  474;  I^tkin  v.  Noyce,  48  N.  H. 
294,  97  Am.  Dec.  61S,  2  Am.  R«p.  218; 
Prewott  V.  Locke,  51  N.  H.  94,  12  Am. 
Bap.  5S;  PKwddd  v.  Hargreavea,  47 
N.  J.  L.  334, 54  Am.  Rep.  162;  Mechan- 
ical Boiler  Co.  e.  KeUner,  62  N.  J.  L. 
S44,  43  Ad.  599;  Roubioek  r.  Haddad, 
67  N.  J.  L.  522,  51  AU.  938;  Orman  ir. 
Eager,  8  N.  Mez.  331,  9  Pac.  363; 
Courtn^  t>.  Bridal  Veil  Box  Factory,  55 
Or.  210,  105  Pac.  890;  Puget  Sound 
Depot  V.  Rigby,  13  Wash.  264,  43  Pac. 
39;  Meinoke  v.  Falk,  66  Wis.  427,  13 
N.  W.  646,  42  Am.  Rep.  722;  HaDK>n 
p.  Roter,  61  Wis.  022,  25  N.  W. 


N.  Y.  530,  30  N.  £.  1148;  Deal  0 
MaJcweU,  61  N.  Y.  662;  Warren  Co.  b. 
Holbrook,  118  N.  Y.  586,  23  N.  B.  908, 
16  Am.  8t.  Rep.  788;  Joy  0.  Sohlosa,  15 
Abb.  N.  C.  373;  Tahnadge  v.  I^ne,  17 
N.  Y.  Misc.  Rep.  731,  41  N.  Y.  8.  413; 
Gerli  v.  Metiger,  99  N.  Y.  St.  R^.  868; 
Meyiff  Bros.  Drug  Co.  v.  McKinney, 
137  N.  Y.  Aw>.  Div..  64!,  121  N,  Y.  S. 
846.  See  oIbo  Roubicek  t>.  Haddad,  07 
N.  J.  L.  522,  51  AU.  839.  In  Juillard 
V.  lYokie,  139  N.  Y.  App.  D.  630,  124 
N.  Y.  8.  121,  it  was  hdd  that  where 
gooda  are  to  be  manufactured  by  some 
one  other  than  the  sdler,  the  contract 
was  within  the  statute;  but  in  Morae 
V.  Canamracta  Knitting  Co.,  164  N.  Y. 
App.  D.  351,  139  N.  Y.  S.  634,  the  pre- 
ceding case  was  disapproved  and  a  con- 
tract for  goode  to  be  manufactured  by 
any  one  held  a  contract  for  work  and 
labor.  In  Goldowiti  v.  Kujrfer,  80  N.  ¥. 
Miac.  487, 141  N.  Y.  8.  531;  Schneider 
V.  Leun^y,  162  N.  Y.  S.  769,  which 
wa«  decided  after  the  Uniform  Sales 


Gran  o.  Heckot,  120  Wis.  314;  Wit-      Act  w^^  applicable,  the  contracta  were 


liams-Hayward  Co.  n.  Brooks,  9  Wyo. 
424,  64  Pac.  342.  See  also  Sawyer  v. 
Ware,  36  AU.  676;  Scales  v.  Wiley,  68 
Vt.  39,  33  AtL  771;  Wieoonsin  Fibn 
Co.  ff.  Jefiris  Lumber  Co.,  132  Wis.  1, 
111  N.  W.  237.  In  Willebrandt  v. 
Satan  of  Mercy,  186  Mich.  366,  162 
N.  W.  8^  ttia  court  refused  to  allow 
pared  erideiice  to  show  that  goods  or- 
dered were  to  be  specially  manufac- 
tured for  the  buyer. 

xpanons  ■>.  Loucks,  48  N.  Y.  17, 
8  Am.  Rep.  617;  Cooke  p.  Millard,  66 
N.  Y.  362,  22  Am.  Rep.  619;  Hinds  v. 


held  ut  within  the  statute  because  the 
goods  '  question  were  "not  suitable 
for  sale   t  otiiers." 

<>  Bt  iiett  c  Nye,  4  Greene  (Iowa), 
410  (compare  Mi^dl  v.  Doughraly,  8S 
Iowa,  480,  53  N.  W.  402,  17  L.  R.  A. 
755,  41  An.  8t.  Rep.  511;  Lewis  v. 
Erans,  108  Iowa,  290,  79  N.  W.  81; 
Dierson  c.  Petcrsmeyer,  109  Iowa, 
233,  80  N.  W.  389;  Clinton  Su^r  Re- 
fining Co.,  V.  Horrss,  170  Iowa,  706, 16 
N.  W.  602);  ESchdberger  tr.  M'Cauley, 
6  H.  A  J.  213,  9  Am.  Dec.  514;  Bagby 
tr.  Walker,  78  Md.  239,  27  Atl.  1033; 
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best  to  foUow  the  Maasachusetts  rule  as  repreeentii^,  on  the 
whole,  the  weight  of  American  authority.  Although  the  Eng- 
lish rule  is  more  exact  from  a  scientific  standpoint,  as  a  pticti- 
cal  rule  it  seems  to  have  no  advantage.** 

§  610.  Exchanges. 

It  is  said  by  Chalmers  in  his  annotation  of  the  English  Sale 
of  Goods  Act,  that  an  exchai^  is  not  witiiin  the  meaning  of 
sale  in  the  Statute  of  Frauds.  He  cites  no  authority  for  this, 
however,  and  in  the  United  States  it  is  well  settled  that  a  con- 
tract of  exchange  or  barter  is  within  ihe  statute.*'  As  the  mis- 
chief is  the  same  whether  the  bargain  is  one  for  a  mon^  price 
or  an  exchange  or  barter,  it  is  desirable  that  the  rule  should  be 
the  same.  Under  the  definition  of  sale  in  section  1,  and  that 
of  price  in  section  9  (2)  of  the  Uniform  Sales  Act,  there  can  be 
no  question  that  an  agreonent  to  transfer  title  to  goods,  or  an 
actu^  transfer  of  title,  in  consideration  of  any  personal  property 


Stuart  p.  Umvenily  Lumber  Co.,  (Or. 
1913),  132  Pac.  1;  Winship  v.  BuHwd, 
e  Rich.  103;  Suber  ».  Pullin,  1  S.  C. 
273;  Wallace  t>.  Dowling,  86  S.  Car. 
307,  68  S.  E.  571,  138  Am.  St.  Rep. 
1054;  Jooea  v.  Pettigrew,  25  S.  Dak. 
432,  127  N.  W.  538;  Mattison  i>.  Weot- 
cott,  13  Vt.  258;  EUiaon  v.  Brigham,  38 
Vt.  61;  Forsyth  v.  Mami,  68  Vt.  116, 
34  AtJ.  481,  32  L.  R.  A.  788.  See  bIbo 
HodU  v.  Burkhsrd,  29  Or.  55,  43  Pm. 
866,  54  Am.  St.  Bep.  777. 

■■  By  express  proviaion  of  a  Tew  etat- 
utes  some  definition  is  made.  In  Cali- 
foTDia  (CiT.  Code,  }  1740),  BgreemeutB 
to  manufacture  goods  from  materials 
furniahed  by  the  manufacturer  or  an- 
other are  excluded.  See  Flymi  o. 
Dougherty,  91  Cal.  669,  27  Pao.  1080, 
14  L.  R.  A.  230.  '  So  in  Iowa  (Code 
1897,  i  4626),  costrscts  requiring  the 
e^qwnditure  of  labor,  skill,  or  money 
for  producing  or  [H^^curing  the  goods 
are  excepted.  See  Diersaii  c.  Peter»- 
mqrer,  109  Iowa,  233,  80  N.  W.  389; 
Lewis  V.  Evans,  108  Iowa,  296,  79 
N.  W.  81. 


u  Raymond  v.  Colbm,  104  Fed. 
219,  43  C.  C.  A.  601;  Franklin  v. 
Matoa  Gold  Min.  Co.,  158  Fed.  941, 
86  C.  C.  A.  145;  Kuhns  t>.  Gates,  93 
Ind.  66;  Wallace  v.  Long,  106  Ind. 
522,  526,  5  M.  E.  666,  56  Am.  Bjep. 
222;  Dowling  v.  McKnmey,  124  Mhb. 
478;  Gorman  o.  Broesard,  120  Mich. 
611,  79  N.  W.  903;  Rutan  v.  Hindi- 
man,  30  N.  J.  L.  266;  Misner  v.  Strong; 
181  N.  Y.  163,  168,  73  N.  E.  965.  In 
Spinney  o.  Hill,  SI  Minn.  316,  8< 
N.  W.  116,  however,  it  was  held,  citing 
no  authority,  that  an  agreement  to 
transfer  stock  in  part  payment  for 
services  was  not  a  sale  of  the  stock 
vrithin  the  meaning  of  the  Statute  of 
Frauds.  But  see  the  oaae  of  White  v. 
Drew,  56  How.  Ft.  53,  where  a  con- 
tract to  give  stock  for  valuable  infor- 
mation was  regarded  as  within  the  stat- 
ute, though  the  barpun  was  oiforoed 
because  the  statute  was  held  to  have 
been  satisfied.  Also  Wallace  e.  Long; 
105  Ind.  522,  526,  5  N.  E.  606,  65  Am. 
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transferred  or  promised  to  be  transferred,  is  within  the  tenna 
of  section  4  of  the  Act.** 

§  Sll.  Mortgages. 

It  is  not  clear  at  conunon  law  whether  a  mortgage  of  goods 
is  to  be  regarded  as  within  the  statute.  In  jurisdictions  where 
it  is  held  that  a  mortgage  does  not  transfer  title  but  merely 
creates  a  Hen,  it  seems  obvious  that  t^e  statute  must  be  held 
inapplicable.  Even  in  jurisdictions  where  a  mortgage  is  held  to 
transfer  a  title  defeasible  upon  the  condition  subsequent  of  pay- 
ment by  the  mortgagor,  authority  points  in  the  same  direction.** 
In  view  of  the  d^nitions  in  section  75  of  the  Uniform  Sales  Act, 
it  is  clear  that  mortgages  are  not  witiiin  the  Words  "contract 
to  sell"  or  "sale"  in  section  4  of  that  Act. 

§  S12.  Agreements  of  partnership  or  agency. 

A  contiw;t  by  which  parties  agree  to  acquire  and  divide  or 
to  acquire  and  sell  to  third  persons,  or  simply  to  sell  to 
third  persons,  property  for  their  joint  benefit  is  not  a  contract 
to  sell,  or  a  sale,  within  terms  of  the  statute."  Sinularly 
an  agreement  between  partners  to  dissolve  the  partner^ 
ship  and  divide  tiie  assets  is  not  within  the  statute,  even 
tiiough  one  partner,   who  has  advanced  the  mon^  with 

**  See  itrfra,  E  6S9.  Am.  Rep.  794;  Colt  v.  Clapp,  127  Mus. 

••  OleaaoQ  c  Drew,  9  Greenl.  79;  476;  BulUrd  v.  Smith,  139  Mass.  492, 

Akxandw  v.   (Suedio,    5   GiU,    138;  2  N.  E.  86;  Bogifpan  c.  HafBHtofl,  186 

~  "  MaK  380,  71  N.  E.  789;  Buckner  n 


382,  71  N.  E.  789.    See  abo  HeUrecb,  Reis,  34  Ma.  357;  McNeoly  i>.  Bart- 

eb).,  Co.  IT.  Honnkw,  26  Ky.  L.  Rep.  lett,  123  Mo.  App.  68,  99  S.  W.  767; 

717,  76  8.  W.  342.    In  Corny  o.  Pm-  Col^n&n  ir.  Eyre,  46  N.  Y.  38;  Sanger 

ton  A  GaUagher  Co.,  78  Neb.  134,  110  o.  Fnaeb,  1S7  N.  Y.  213,  234,  61  N.  E. 

N.  W.  882,  10  L.  R.  A.  (N.  S.)  640,  979;  Treat  v.  Hiln,  68  Wis.  344,  32 

a  debtor  gave  a  chattel  mortgage  to  his  N.  W.  517,  60  Am.  Rep.  868;  Stack  k 

creditor  on  the  faith  of  a  (Momiee  by  Roth  Bhm.  Co.,  162  Wis.  281,  166  N. 

the  latter  that,  if  the  jwoperty  when  W.,.448,,  Ann.  Caa.  1918  C.  741.    But 

add  at  auction  did  not  bring  above  a  see  Maoe  v.  Heath,  30  Neb.  620,  46 

certain  inioe,  he  would  bid  it  in  and  N.  W.  918.    A  fortiori,  a  contract  of 

allow  the  debtor  to  sell  it  at  private  agency  under  which  the  agent  ia  to 

sale  and  keep  any  balance  above  the  purchafn  goods  for  the  principal  is  not 

debt.     Thia  agreement  waa  held  not  within  the  statute.    Wger  e.  Can,  131 

within  the  statute.  Wia.  SS4,  111  N.  W.  667,  11  L  R.  A. 

MHuot  V.  Saiiott,  80  Ind.  245,  41  (N.S.)660.    See  alao  au;m,  1 489. 
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wh'ch  the  assetfi  had  been  purchaaedj  is  by  the  agreement 
-to  have  a  lien  on  the  property  until  the  other  partner 
pays  his  share  of  the  debt."  With  such  cases  should  be 
contrasted  a  case  where  the  agreement  is  that  one  party  shall 
buy  goods  and,  subsequently,  resell  a  share  of  them  to  the  other. 
Such  a  contract  is  within  the  statute."  Where  choses  in  action 
are  expressly  included  in  the  terms  of  the  statute  the  sale  of  a 
partner's  interest  in  a  bu^ess  would  seem  also  to  require  a 
writii^.**  But  otherwise  such  a  sale  is  not  within  the  statute. *' 
A  contract  creating  an  agency  to  sell  goods  is  not  a  contract 
for  the  sale  of  goods  and  is  not  within  the  statute." 

§  613.  Agreements  of  compromise. 

A  contract  by  which  one  person  agrees  merely  to  Hurrender 
a  claim  upon  goods  is  not  within  the  statute,  for  the  title  in  the 
other  person  vests  in  him,  not  by  virtue  of  a  transfer  from  the 
adverse  claimant,  but  by  virtue  of  his  own  original  title.'*  So 
where  parties  havii^  competii^  executions  agree  that  the  prop- 
erty shall  be  sold  under  one  of  them  and  the  proceeds  divided, 
they  are  not  agreeing  to  transfer  title  to  the  property  or  to  their 
claims  but  merely  to  divide  the  money  received  from  the  sale.** 

§  614.  "  Of  any  goods." 

The  words  of  the  ori^nal  English  statute  were  "goods,  wares, 
and  merchandises,"  and  they  have  been  copied  in  many  Ameri- 
can statutes,  but  the  term  "goods,"  as  defined  in  the  Uniform 

"  Mason  v.  SpiHet,  186  Man.  346,  duct  of  the  busiiiess,  and  the  latUi 

71  N.  E.  779.  takes  the  sole  management  of  the  bum- 

■*  Brown  c.  Slausen,  23  Wis.  244.  nees,  there  is  auoh  aceeptanoe  and  ao- 

Coatrast  with  this  case,  Stack  v.  Roth  tual  receipt  as  to  satisfy  the  statute. 

Bros.  Co.,  162  Wis.  281,  156  N.  W.  Gaiadl  o.  Johnston,  68  Wash.  470,  123 

148,  Ann.  Cas.  1918  C.  741,  where  an  Pac.  783. 

agreement  to  buy  at  auction,  and  sell  "  Arkansas  Lumber  Ax.  Co.  ii.  Ben- 

for  the  joint  benefit  of  the  parties  such  son,  S2  Ark.  392,  123  B.  W.  367. 

of  the  goods  as  proved  salable  and  di-  "  Clark  v.  Duffey,  24  Ind.  271;  Hoi- 

vide  the  remainder  at  an  inventory  den  v.  Gilfeather,  78  Vt.  405,  63  AU. 

valuation   was  hdd  not  within    the  144. 

sUtute.  "  Mygatt  v.  Ttab^,  78  Wn.  3S1, 

"SeeiT^w,  S528.  47  N.  W.  618.    See  also    Goldbeok  ». 

"Vincent  b.  Vieths,  60  Mo.  App.  Kenirington  Bank,  147  Ba.  267,  23  AtL 

9.    Where  one  partner  sellfi  to  a  co-  665. 
partner  and  withdraws  from  the  oon- 
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Sales  Act,  is  as  wide  in  its  meaning  as  the  several  words  used  in 
the  old^  statute.  The  most  troublesome  question  in  any  at- 
tempt to  define  the  meaning  of  goods  relates  to  ihe  dividing  line 
between  real  and  personal  property.  Although  the  Statutes 
of  Frauds  in  Ei^Iand  and  the  United  States  require  a  contract 
for  the  sale  of  land  to  be  in  wiitii^,  it  is  frequraitly  important 
to  distinguish  whether  a  transaction  is  within  the  section  of  the 
statute  relating  to  lands  or  in  tiiat  relating  to  goods,  for  there 
is  no  linutation  of  value  in  the  section  relating  to  lands,  and 
that  section  also  offers  only  one  method  of  making  the  trans- 
action enforceable,  namely,  a  writing,  whereas  the  section  re- 
lating to  goods  off^^  several  alternatives. 

§  SIS.  Crops  and  fructus  industriales. 

It  would  seem,  on  principle,  that  as  long  as  crops  are  grow- 
ing or  even  standing  matured  in  the  earth,  they  are  affixed  to 
the  realty;  and  that  an  agreement  for  an  immediate  transfer  of 
title  to  them  while  thus  growing  or  standing  is  an  agreement 
for  the  sale  of  an  interest  of  land.  Doubtless  the  earth  may  be 
used  as  a  storehouse  for  articles  of  any  kind,  but  to  apply  this 
reasoning,  as  has  been  done  to  the  case  of  trees  in  a  nursery,** 
is  pushing  it  beyond  the  point  where  it  is  justified  by  the  facts. 
In  truth,  the  nurseryman  has  attached  his  trees  to  the  soil  and 
the  fact  that  he  means  to  detach  them  later  does  not  diminish 
the  bond  existing  in  the  meantime.  On  the  other  hand,  it  is 
clear,  on  principle,  that  a  contract  to  sell  a  particular  crop  after 
it  has  been  gathered  is  a  contract  for  the  sale  of  goods,  even 
though  at  the  time  the  contract  was  made  the  crop  was  still 
growing  (unless  under  a  local  American  rule  it  was  a  contract 
for  work  and  labor),*'  for  the  contract  is  not  to  sell  the  standing 
crop  but  to  seU  the  harvested  crop.  There  can  be  no  doubt 
that  the  law  supports  this  proposition,**  but  it  does  not  support 

"  MiUer  v.  Baker,  1  Met.  27.    The  v.  M'CauIey,  6  H.  ft  J.  213,  9  Am.  Dec. 

fact,  faovever,  that  such  treee  had  to  be  514  {now  overruled  by  WJliard  f.  Hig- 

dug  and  packed  l^  the  sdler  does  not  don,  123  Md.  447,  91  Atl.  S77.  Ann. 

make  the  oontnot  one  i^  work  uid  Cbs.  1916  C.  339;  Stem  c.  Crawford 

labor  and  thus  witiidraw  it  alh)get&er  (Md.),    105   AU.   780);    Talmadge  o. 

from  the  Statute  of  Frauds.    Jones  e.  I^no,  17  N.  Y.  Miac.  731,  41  N.  Y.  B, 

Petligrew,  24  3.  Dak.  432,  127  N.  W.  413. 

S3S.  X  EvanB  «.  Robots,  5  B.  ft  C.  S29; 

"Aaitvaah^,*.;.,  ioEicbelberger  Watte  n.  Friend,  10  B.  ft  C.  446;  Bcnr- 
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the  criticism  as  to  trees  in  a  nursery.  The  tendency  of  the 
decisions  has  been  to  treat  crops  as  personal  property  in  some 
cases  where  strict  reasoning  might  lead  to  a  contrary  conclu- 
Gdon.  The  vegetable  products  of  the  earth  have  been  classified 
as  fructus  naturalee  and  fruchu  indualrialea.  In  the  fonner  class 
are  included  everything  which  grows  spontaneously,  or  without 
annual  cultivation,  such  as  trees  or  grass.  In  the  second 
class  are  included  crops  which  are  the  subject  of  yearly  plaut- 
ii^  and  cultivation.  By  a  rule  arbitrary,  but  not  inconvenient, 
frucius  industriales  are  treated  in  every  case  as  goods,  whether 
matured  or  not  at  the  time  when  by  the  terms  erf  the  bai^ain 
they  were  to  be  sold.*^  The  definition  of  goods  in  the  Uniform 
Sales  Act  clearly  involves  the  adoption  of  tJiis  rule.  Some 
difficult  questions  have  arisen  in  regard  to  the  line  dividing 
fructus  naturalea  and  frucius  induatrialea.  Thus,  in  the  case  of 
fruit,  though  the  crop  is  picked  annually,  it  is  not  the  result 
of  annual  planting  and  not  always  of  regular  cultivation,  but 
because  of  tiie  annual  character  of  the  crop,  together  with  the 
labor  required  to  produce  it,  it  has  been  held  that  a  crop  of 
peaches  or  other  orchard  fruit  is  to  be  classed  as  fructus  indvs- 
triales.**  The  same  has  been  held  in  regard  to  hops,"  and  a 
crop  of  timothy  seed.''    A  crop  of  grass  growing  from  peren- 


DUU)  p.  Conn,  8  Ind.  6S;  WEUDBoott  c. 
Eellogg,  84  Ma.  App.  621;  Pitkin  v. 
Noyee,  48  N.  H.  2ftl,  07  Am.  Dec.  616, 
2  Am.  Rep.  218. 

''Mareholl  v.  Green,  1  C.  P.  D. 
36;  Stuttgart  Rice  Mill  Co.  if.  Renischl 
123  Ark.  361,  184  S.  W.  836;  Marshal, 
e.  Fergueon,  23  Cal.  65;  Davis  u.  Mo- 
Fulane,  37  Cal.  634,  00  Am.  I>ec.  340; 
Wetopsky  v.  New  Haven  Gas  light 
Co.,  88  Conn.  1,  90  Atl.  30;  Bull  v. 
Oriswold,  19  ni.  631;  Sherry  v.  Picken, 
10  Ind.  375;  Moreland  v.  Myall,  14 
Bush,  474;  Bryant  v.  Crosby,  40  Me.  0; 
Purner  v.  Plerey,  40  Md.  212,  17  Am. 
Rep.  501;  Willard  v.  Higdon,  123  Md. 
447,  91  Atl.  577,  Ann.  Cos.  1916  C. 
339;  Wbitmanh  v.  Walker,  1  Met. 
313;  Smock  v.  Sraock,  37  Mo.  App.  56; 
Holt  e.  Holt,  67  Mo.  App.  272;  Smf- 


ford  IT.  Spratt,  03  Mo.  App.  631,  67 
S.  W.  701;  mmp  v.  Early,  104  Mo. 
App.  85;  Kewoomb  v.  Ramer,  2  Johns. 
421,  note;  Webster  d.  Ztelly,  62  Barb. 
482;  Walton  v.  Jordan,  05  N.  C. 
170;  Caraon  v.  Browder,  2  Lea,  701; 
Cro^y  V.  De  Bord  (Tex.  Qt.  An>.), 
165  S.  W.  647;  Kerr  o.  Hill,  27  W.  Va. 
676.  Cf.  PowaU  v.  Rich,  41  Hi.  466; 
Powers  f.  Clarkson,  17  Kan.  218. 

■•  Puma  V.  Piercy,  40  Md.  212,  17 
Am.  Rep.  591;  Vulioevich  d.  Skirmer, 

77  Cal.  239,  19  Pac.  424;  Smock  f. 
Smock,  37  Mo.  App.  56.  But  see  Rod- 
wdl  c  Phillips,  9  M.  ft  W.  601. 

••  BodweU  0.  PhiDips,  0  M.  &  W. 
601, 503;  Frank  p.  Harrington,  38  Barb. 
415. 

*>Wimp  t>.  Eariy,  104  Ho.  App.  86, 

78  S.  W.  343. 
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nial  roots  seems  properly  treated  as  fnuUua  naturales,"  but 
courts  which  treat  sales  of  standing  trees  to  be  removed  im- 
mediately as  contracts  for  the  Bale  of  personal  property,  as 
indicated  in  the  following  section,  would  naturally  reach  the 
same  result  in  dealing  with  a  contract  for  the  sale  of  hay/* 


§  616.  Trees  and  fnictus  naturales. 

In  EDgland  the  coiut  has  gone  to  great  length  in  supporting 
the  validity  of  an  oral  contract  to  sell  standing  trees.  In  Mar- 
shall V.  Green,**  there  was  a  parol  sale  of  thirty-two  trees  "to 
be  got  aw^  as  soon  as  possible."  After  wx  of  ihe  trees  had 
been  cut  down  the  seller  countermanded  the  sale,  but  the  buyer 
continued  to  cut  and  the  action  was  brought  by  the  seller  be- 
cause of  this.  The  court  held  that  "where  the  thing  sold  is  to 
derive  no  benefit  from  the  land,  and  it  is  to  be  taken  away  im- 
mediately, the  contract  is  not  for  an  interest  in  land."  Since 
part  of  the  trees  had  been  taken  away  the  section  of  the  statute 
relatii^  to  goods  was  satisfied  and  the  bargain  was  held  to  be  en- 
forceable. The  same  doctrine  prevails  in  several  of  the  Unit«d 
States,**  but  "the  courts  of  most  of  the  American  States  that 
have  con^dered  the  question  hold  expressly  that  a  sale  of 
growing  or  standing  timber  is  a  contract  concerning  an  interest 
in  land."  ** 


"  Kirkeby  o.  Erickaon,  00  Minn.  299, 
96  N.  W.  705. 

"  Kreiale  v.  Wilson  (Tex.  Civ.  App.), 
148  S.  W.  1132. 

*>  1  C.  P.  D.  36. 

"Bostwick  B.  Leach,  3  Day,  478; 
Cain  0.  McOuire,  13  B.  Mon.  340; 
Bya»ee  d.  Reeiie,  4  Meto.  (Ky.)  372, 
83  Am.  Dec.  481;  Prater  v.  Compbdl, 
110  Ky.  23,  60  S.  W.  918;  Cutla  v. 
Pbpe,  13  Me.  377;  EcBkine  v.  Plum- 
mer,  7  Me.  447,  22  Am.  Dec.  216; 
Smith  V.  Bryan,  S  Md.  141,  59  Am. 
Dec.  104;  Nettletoo  tr.  Sykes,  S  Met. 
(Mass.)  34;  Ckflin  v.  Carpenter,  4 
Met  (Man.)  580,  38  Am.  Deo.  381. 
See  abo  EMiiig  v.  fiddwin,  42  Vt. 
306;  Onme  ir.  West  Lumber  Co.  (Tex. 
Gv.  App.),  leS  S.  W.  619. 

••  Hirth  f.  Crabam,  50  Ohio  St.  57, 


33  N.  E.  90,  19  L.  R.  A.  721,  40  Am. 
St.  Rep.  641.  To  the  same  ^eot  an 
Heflin  v.  Bingham,  56  A1&.  S66,  28 
Am.  Rep.  776;  Gri£Bth  ir.  Ayer-Lofd 
Tie  Co.,  109  Ark.  223,  169  8.  W.  218; 
Coody  f.  Gresfi  Lumbra  Co.,  82  Ga. 
793,  10  S.  E.  218;  Hoetetter  t>.  Amnan, 
119  Ind.  7,  20  N.  E.  606;  Cool  v.  Lum- 
ber Co.,  87  Ind.  531 ;  Terrell  v.  Fnuier, 
79  Ind.  473;  Owens  d.  Lewis,  46  Ind. 
488,  15  Am.' Sep.  295;  ArmBtrong  «. 
lAwson,  73  Ind.  498;  Jackaon  v.  Evans, 
44  Mich.  510,  7  N.  W.  79;  KUeen  v. 
Kennedy,  90  Minn.  414,  97  N.  W.  126; 
HarreU  v.  Miller,  35  Min.  700,  72  Am. 
Deo.  154;  Walton  o.  Lawi?,  74  Miss. 
484,  21  So.  243;  Lyie  t> 
17  Ho.  App.  66;  Bxnre 
49  N.  H.  204;  Putney  ■>■  Day,  6  N.  H. 
430,  26  Am.  Dec.  470;  Westbiook  v. 
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§  S17.  Water  and  Ice. 

Water  when  separated  from  a  stream  or  lake  becomee  per- 
sonalty. In  the  ease  of  Jersey  City  v.  Harrison,*  where  one 
town  had  contracted  to  supply  water  to  another  at  a  specified 
price  per  million  gallons,  the  court  held  the  contract  to  be  "a 
contract  for  the  sale  of  goods,  wares,  and  merchandise,  as  fully 
as  if  the  water  was  to  be  delivered  in  bottles."  *'  Ice  which 
has  been  cut  is  personal  properly,  and  a  conti-act  to  sell  and 
deliver  after  cutting  would  be  a  contract  to  sell  goods.  It  has 
even  been  broadly  held  that  a  sale  of  ice,  whether  the  subject 
of  the  sale  is  ice  in  the  water  or  not,  is  a  sale  of  goods,  owing 
to  the  ephemeral  character  of  ice  and  because  it  can  only  be 
used  and  sold  as  personalty.^ 

§  S18.  Minerals,  manure. 

Minerals  also,  thou^  part  of  t^  realty,  may  be  severed  and, 
when  severed,  become  goods.  A  contract  to  aell  severed  iron 
ore  would  be  a  contract  to  seU  goods  even  though  the  ore 
which  the  parties  ei^tected,  or  even  contracted,  should  be  the 
subject  of  the  sale,  was  not  yet  mmed;  but  any  attempt  to 
give  the  buyer  a  right  in  the  ore  before  it  was  mined  would  be 
an  attempt  to  transfer  an  interest  in  land."  As  to  manure,  the 
Massachusetts  court  said:  '^  "It  is  till  then  [the  time  when 


Eager,  16  N.  J.  L.  81;  Green  n.  Aim- 
strong,  1  Denio,  650;  Bishop  v.  Bishop, 
11  N.  Y.  123,  62  Am.  Deo.  68; 
MIhU  v.  Burnett,  4  Joaes  (N.  C),  24B, 

66  Am.  Dec.  744;  Drake  t>.  Howell,  133 
N.  C.  162,  45  S.  E.  639;  Clark  o.  Guest, 
54  Ohio  St.  2»8, 43  N.  E.  862;  Bowere  v. 
Bowers,  96  Pa.  477;  Millw  v.  Zufall, 
113  Fa.  317,  6  Atl.  350;  Knox  v.  Haral- 
Bon,  2Tenn.  Ch.  232;  Buck  o.  Picfcwell, 
27  Vt.  157;  Charles  Somen  Co.  v. 
Fix,  75  Wash.  233,  134  Pac.  932; 
Fhmce  p.  Deep  River  Logging  Co., 
79  Wash.  336,  140  Poc.  361;  Fluharty 
IT.  Mills,  49  W.  Va.  446,  38  S.  E.  521; 
Danids  c.  Bailey,  43  Wis.  666;  Lillie 
P.  Dunbar,  62  Wis.  198,  22  N.  W.  467; 
Seymour  t>.  Cushway,  100  Wis.  680, 

67  N.  W.  769,  69  Am.  St.  Rep.  957. 
-  71  N.  J.  L.  68,  72  N.  J.  L.  186, 

58  Atl.  100. 


•  71  N.  J.  L.  69,  70. 

«  Higgins  V.  Kusterer,  41  Mich.  318, 
2  N.  W.  13,  32  Am.  Rep.  160.  Cod». 
pare  State  v.  Pottmeyer,  33  Ind. 
402. 

«See  MoConathy  v.  l^nhmn,  25 
Ky.  L.  Rep.  971,  76  S.  W.  536.  In 
Morgan  i'.  RubkU,  [19091  1  K.  B.  357, 
the  plaintiff  sued  on  a  oontract  to  sell 
him  slag,  which  had  been  tipped  on  the 
defendant's  land  a  long  time  previously. 
The  plaintiff  was  given  the  right  to 
enter  on  the  land  and  take  as  much  aa 
he  wanted  at  a  fixed  price  per  too.  Thia 
was  held  not  a  oontract  lor  the  sale 
of  goods  and  the  buyer  waa  held 
not  entitled  to  the  measure  oi  dam- 
ages  i»ovided  in  the  Sale  of  Goods 
Act. 

•>  Strong  ».  Doyle,  110  Mas.  92, 
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nuxed  with  the  soil]  an  iocideDt  of  the  real  estate  of  such  peciil- 
iar  character  that  while  it  remains  only  constructively  an- 
nexed, it  will  be  personal  property  if  the  parties  interested 
agree  so  to  treat  it."  " 


§  619.  Fixtures. 

The  legal  interest  which  a  tenant  has  in  articles  affixed  to 
the  realty,  but  which  he  has  a  right  to  reniove,  is  a  right  to 
sever  the  fixtures  and  revest  himself  with  the  title  to  them  as 
personalty.  Consequentiy  what  purports  to  be  a  sale  of  fixtures 
by  a  tenant  to  his  landlord  is  in  realty  a  surrender  by  the  tenant 
of  his  right  to  sever.  The  title  is  already  in  the  landlord  by 
virtue  of  his  ownership  of  the  real  estate  of  which  the  fixture 
form  part.  The  bargain  is,  therefore,  neither  within  the  fourth 
section  nor  the  seventeenth  section  of  the  Bngliah  statute.''^  A 
case  where  a  tenant  attempts  to  sell  his  fixtures  to  a  third  per- 
son should  be  sharply  distinguished.  Such  a  transaction  in- 
volves an  agreement  on  the  part  of  the  tenant  to  transfa-  the 
title  to  them,  and,  therefore,  it  is  a  contract  to  sell  goods.  Even 
if  it  is  contemplated  that  the  bxiyer  shall  make  the  severance, 
he  can  only  become  owner  of  the  property  severed  by  virtue 
of  the  ^reement  that  tiie  tenant  has  made  to  transfer  title. 
This  distinction  has  not  been  sufficiently  observed  by  the  cases.^' 


*'  The  court,  therdore,  held  title  to 
the  nuuiure  in  question  did  not  pass 
to  the  purchaser  of  a  fann,  it  having 
been  agreed  that  it  diould  not. 

■>  HaUen  v.  Runder,  1  C.  M.  A  R. 
266;  Lee  f.  GaakeU,  1  Q.  B.  D.  700; 
South  Baltimore  Co.  v.  Muhlbach,  69 
Md.  396,  16  Atl.  117,  1  L.  R.  A.  607. 

H  Lee  0.  GaakeU,  1  Q.  B.  D.  700; 
Moody  V.  Aiken,  fiO  Tex.  66.  These 
were  both  cases  where  a  sale  was  made 
to  a  third  person  and,  in  both,  the 
Btatut«  was  held  inoperative.  In  Lee 
V.  Gaskell,  Cockbura,  C.  J.,  eaid:  "Kx- 
turea,  although  they  could  be  remev- 
aUe  during  the  tenancy,  as  long  as  they 
lonained  unsevered,  are  part  of  the 
freehoU  and  you  cannot  dispose  of 
them  to  the  landlord  or  any  one  else 
as  goods  and  chattels  because  they 


are  not  severed  from  the  freehold  so  as 
to  become  goods  and  chattels."  To 
this  it  should  be  answered  that  it  ia 
settled  that  the  statute  applies  to  con- 
tracts for  the  sale  of  goods  not  in  enst- 
enee  as  such,  or  in  extstence  at  all  at 
the  time  of  the  bar^in.  The  deeisioit 
of  the  cases  of  Lee  c.  Gaakell  and  of 
Moody  V.  Aiken,  was,  nevothdees, 
correct.  In  eadx  case  the  action  was 
not  between  the  parties  to  the  bargain, 
but  between  the  purchaser  from  the 
tenant  and  the  landlord.  The  land- 
lord hod  no  right  to  set  up  the  lack  of 
memoranda  unda  the  seventeenth 
section.  If  the  seller  and  buyer  are 
content  to  make  an  oral  sale  or  contract 
to  sell,  no  one  else  can  say  that  it  is  iit- 
valid.  See  infra,  S  632.  Browne  on 
the  Statute  ot  Frauds,  i  234,  fails  to 
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What  are  fixtures  may  depend  to  some  extent  upon  the  agree- 
ment of  the  parties.**  For  the  eajns  reason  that  a  sale  of  fix- 
tures by  a  tenant  to  bis  landlord  is  not  a  sale  of  goods,  bo  a  c<hi- 
tract  by  which  one  person  agrees  to  make  improvements  on 
land  of  another  who  threes  to  pay  subsequently  for  the  im- 
provements is  not  within  the  statute,  whether  the  agreement 
to  pay  is  made  before  or  after  the  improvements  have  been 
made.** 


§  620.  Bufldings. 

Agreements  are  not  infrequently  made  for  the  sale  of  build- 
ings or  of  the  materials  in  standii^  buildings.  If  the  contract 
is  to  sell  and  deliver  a  house,  even  though  the  house  is  at  the 
time  of  the  bargain  affixed  to  the  realty,  it  is  a  contract  for 
the  sale  of  goods,  for  the  parties  contract  to  buy  and  sell  a 
house  separated  from  the  realty  and  moved  from  its  founda- 
tions.*" On  the  other  hand,  if  the  parties  attempt  to  make  a 
present  transfer  of  a  building  or  materials  fixed  in  a  building, 
it  is  evident  that  they  are  attemptii^  to  make  a  sale  of  realty, 
even  though  it  is  also  ^reed  that  the  subject-matter  of  the  sale 
shall  be  severed  within  a  short  time;*^  and  a  parol  reservation 


obaem  the  importanoe  of  distin- 
guiahing  between  a  salo  of  fixturea  to 
the  landlord  and  one  to  a  third  person. 
See  also  Strong  t>.  Doyle,  110  Mass. 
92,  93;  Morgan  v.  Rumell,  [1909]  1 
K.  B.  367. 

H  Durkee  f.  PoweU,  75  N.  Y.  App. 
DiT.  176,  77  N.  Y.  S.  368.  See  also 
Strong  tr.  Doyle,  110  Mass.  92. 

"Fnai  p.  Hardenbergfa,  S  Johns. 
272,  4  Am.  Dec.  366;  Benedict  v. 
Beebee,  11  Johns.  146;  Lower  v.  Win- 
ters, 7  Cow.  263.  See  also  Underfeed 
Stoker  Co.  v.  Detroit  Co.,  136  Mich. 
431,  97  N.  W.  959. 

«Scog^  V.  Slater,  22  Ala.  687; 
Harris  p.  Powens,  67  Ala.  139;  C3em- 
ente  ■>.  Morton  (Ala.),  76  So.  306; 
Long  V.  White,  42  Ohio  St.  69.  See 
also  Rogers  v.  Cox,  96  Ind.  167,  49  Am. 
Rap.  162;  Whetmore  v.  Rhett,  12  Rich. 
L.  C66;  Brown  v.  Roland,  11  T«z.  Civ. 


App.  648,  33  S.  W.  273.  CompareFen- 
laaon  u.  Raokliff,  60  Me.  362;  Fowd 
V.  MoAahan,  28  Mo.  70.  The  state- 
ment of  law  is  this  aeotion  was  quoted 
with  approral  in  Wetopeky  v.  New 
Haven  Gas  ligjit  Co.,  88  Conn.  1, 
90  Atl.  30,  wha«  the  sale  c^  a  house 
to  be  removed  was  h^  not  to  be  a 
contiract  for  the  sale  of  realty. 

"  lAvery  v.  FurseU,  39  Ch.  D.  608. 
In  this  case  the  defendant  sold  build- 
ing TnH.tjrfn.ln  in  a  standing  buiitt 
ing.  By  the  tenns  of  the  sale  the  ma- 
terials were  to  be  takai  down  iy>d  n- 
moved  within  two  months.  Chitty, 
J.,  held  the  contnuit  to  be  one  for  the 
saJe  of  an  intoest  in  land  and  rtSuaei 
to  follow  the  doctrine  a[^ed  to  trees 
in  MarshaU  v.  Green,  1  0.  P.  D.  35, 
that  the  prospect  of  immediate  sevei- 
anoe  took  the  case  out  of  Hm  f  oartb 
section.    To  Uie  same  effect  as  Lavoy 
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of  a  building  is  equally  opposed  to  tte  section  of  tlie  statute 
relating  to  land.** 


§  021.  Choses  in  action. 

Under  the  Tiingliwli  statute  it  is  settled  that  chosee  in  action 
are  not  included  within  the  terms  "  goods,  wares,  and  merchan- 
dises." This  is  true  even  thoi^  the  chose  in  action  in  question 
is  evidenced  by  a  tangible  document,  as  a  certificate  of  Btock.** 
In  the  United  States,  under  statutes  similar  to  the  Enghsh  origi- 
nal, shares  oi  stock  are  held  to  be  included.  *<>  Likewise  a  bond 
and  mortgage  are  goods,  wares  and  merchandise  within  the 
statutes  in  the  United  States; "  and  bills  and  notes.**    But  stock 


,  Fundi  is  Meyers  v.  Sobemp,  67 


m. 

School  DiBtxiot,  3£  N.  H.  IH. 

••  McLeod  V.  Clark,  110  Miss.  861, 
71  So.  11. 

■*See  aa  to  ahama  of  stock,  Hum- 
hie  a.  Mitdiell,  II  A.  &  E.  206;  Brad- 
ley p.  HotdBworth,  3  M.  ft  W.  422; 
Knj^t  p.  Borbw,  16  M.  ft  W.  06; 
Hesdtine  c  Saggm,  1  Ex.  856;  Temp- 
eat  V.  KilON,  3  C.  B.  240;  Bowlby  v. 
Bell,  3  C.  B.  284;  Duucuft  t>.  Albrecht, 
12  Km.  189.  Aa  to  choen  in  action 
generally.  Colonial  Bank  v.  Whinney, 
30  Ch.  D.  261,  283;  Benjamin  on  Soles 
(fith  Eng.  ed.),  174.  Compare  Evans 
V.  Damoi,  [1S93]  2  Cfa.  216. 

"■  Snow  Storm  Min.  Co.  v.  Johnson, 
186  Fed.  745,  108  C.  C.  A.  615;  Stifft 
V.  Stiewel,  91  Ark.  445, 126  8.  W.  1006, 
18  Ann.  Cm.  507;  RuaseU  v.  Betts,  107 
Ark.  629,  156  8.  W.  467;  Mayer  v. 
Child,  47  Cal.  142,  144;  North  c. 
Foreat,  15  Conn.  400;  De  Nuniio  v. 
De  Nuniio,  90  Conn.  342,  97  Atl.  323; 
Banta  >.  Chicago,  172  lU.  204,  2IS, 
50  N.  E.  233,  40  L.  R.  A.  611;  Pr^  v. 
Mitchdl,  eO  Me.  430;  Colvin  v.  WO- 
liams,  3  H.  ft  J.  38,  6  Am.  Dec.  417; 
Tiadale  t.  Hairis,  20  Pick.  9;  Boaid- 
man  v.  Cutter,  128  Mass.  388;  Fine  v. 
Hornaby,  2  Mo.  Ajiqi.  61;  B«rnhardt 
p.  Walls,  29  Mo.  App.  206;  Davis  Iaud- 
diy  fto.  Co.  V.  Wbitmore,  92  Ohio  St. 


44,  110  N.  E.  518,  Ann.  Cas.  1917  C. 
9S8;  Hewson  >.  Pet«rman  Mfg.  Co.,  76 
Wash.  600,  136  Pac.  1168,  61  L.  R.  A. 
(N.  S.)  398,  Ann.  Caa.  1916  D.  346; 
I&»rer  i>.  Madden,  152  Wis.  646,  140 
M.  W.  325.  Wehh  v.  Baltimore,  etc., 
R.  R.,  77  Md.  92,  26  AU.  113,  32  Am. 
St.  Rep.  396,  follows  the  English  deci- 
sions,  and  discredits  a  dictum  to  the 
Dontrary  in — Colviu  v.  Williams,  eupra. 
See  also  Rogers  v.  Burr,  105  Ga.  4.^, 
31  S.  E.  438,  70  Am.  St  Rep.  50.  Cf. 
Meehan  «.  Sharp,  161  Mass.  664,  24 
N.  E.  507;  Schaefer  v.  Stiieder,  203 
Mass.  467,  89  N.  E.  618;  Green  v. 
Brookins,  23  Mich.  48,  9  Am.  Rep.  74. 
In  Trenh(dm  c.  Kloepper,  88  Neb.  236, 
120  N.  W.  436,  and  Haokwits  v.  Bar- 
rett, 143  Wis.  639, 128  N.  W.  430,  con- 
tracts to  repurchase  stock  made  by  the 
seLer  aa  a  term  of  the  sale  were  held 
takm  out  of  the  statute  by  the  ao- 
oeptance  and  reoeipt  of  the  stock  on 
the  original  purchase.    See  ir^m,  i  540, 

"GreraiwDod  p.  law,  55  N.  J.  L. 
168, 26  AU.  13i  19  L.  R.  A.  688. 

<*  Hudson  V.  Weir,  20  Ala.  294;  Goooh 
V.  Holmes,  41  Me.  523;  Pray  v.  Mit- 
chell, 60  Me.  430,  435;  Baldwin  v.  WU- 
liams,  3  Met.  366;  Somerby  p.  Buntin, 
118  Mass.  279,  19  Am.  Rep.  459. 
But  see  omini,  Vawter  p.  Griffin,  40 
Ind.  593;  Howe  v.  Jones,  67  la.  130,  8 
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has  no  existence  until  it  is  issued,  and,  therefore,  an  oral  agree- 
ment to  contribute  capital  and  take  stock  in  a  corporation 
about  to  be  formed  has  been  upheld; "  as  has  an  oral  agreement 
for  the  sale  of  an  interest  in  an  invention,  before  letters-patent 
have  been  obtained;  '*  and  so  a  patent  itself  or  an  interest  in 
a  patent  has  been  held  orally  assignable.*'  In  a  Massachusetts 
case  which  so  held,**  the  court  said:  "The  words  of  the  statute 
have  never  yet  been  extended  by  any  court  beyond  securities 
which  are  subjecte  of  common  sale  and  barter  and  which  have 
a  visible  and  tangible  form."  These  words  are  quoted  with 
approval  in  other  cases.*^  They  are,  however,  not  strictly 
accurate,  for  even  a  sale  of  a  ^ple  contract  debt  has  been  held 
by  some  courts  to  be  within  the  statute.  "^  The  sale  of  a  part- 
ner's interest  in  a  firm  is  not  within  the  statute.  "^  In  some 
States  choses  in  action  have  been  included  by  the  express  words 
of  the  statute,™  or  the  wide  term  "personal  property"  is  used.^' 


N.  W.  461,  10  N.  W.  299;  BeU  v.  PiU 
man,  143  Ky.  621,  130  S.  W.  1026,  35 
L.  R.  A.  (N.  S.)  820;  Whittemore  o. 
Qibbe,  24  N.  H.  484. 

**  Wemple  v.  St.  Louis  &o.  R.  Co., 
120  m.  106,  11  N.  E.  906;  Peninsula 
Leasing  Co.  v.  Cody,  161  Mich.  604, 
126  N,  W.  1053;  York  Park  Building 
Aman.  V.  Barnes,  39  Nd).  834,  58  N.  W. 
440;  Clapp  d.  Gilt  Edge  Mines  Co., 
33  S.  Dak.  123,  144  N.  W.  721.  See 
also  Berwin  o.  BoUes,  163  Mas.  340, 
342, 67  N.  E.  323;  Qement  v.  Rowe,  33 
S.  Dak.  490, 146  N.  W.  700. 

••  DalieU  V.  Dueber  Watch  Case  Mfg. 
Co.,  149  U.  8.  3Ifi,  37  L.  Ed.  749,  13 
8.  Ct.  886;  Somerby  v.  Buntin,  118 
Mass.  279,  19  Am.  R«p.  459;  Harri- 
gan  V.  Smith,  67  N.  J.  Eq.  635,  42 
Atl.  579;  Jones  i>.  Reynolds,  120  N.  Y. 
213,  24  N.  E.  279.  See  also  Cook  o. 
Sterling  Electric  Co.,  118  Fed.  45. 
An  assignment  of  a  patent  must  be  in 
writing.  U.  S.  Comp.  St.  (1901),  p. 
3387. 

"  Searle  v.  Hill,  73  la.  367,  35  N.  W. 
490,  6  Am.  St.  Rep.  688;  Burr  v.  De- 
UVergne,  102  N.  Y.  415,  7  N.  E.  366; 
1.  Whitflomb,  86  Vt.  76,  81 


Atl.  97.  Tlie  Fedsal  Statute  requir- 
ing a  writing  in  order  to  validate  an 
assignment  [Comp.  Stat.  (1901),  p. 
3387],  is  only  d  importance  whore  the 
ri^ts  of  third  peiwiaa  are  concerned. 
See  cases  supra,  also  Burke  v.  Partridge, 
58  N.  H.  349. 

"  Somerby  v.  Buntin,  118  Mas. 
279,  19  Am.  R^.  459. 

"  Meehan  p.  Sharp,  161  Mass.  664, 
24  N.  E.  907;  Vinoent  p.  Vieths,  60 
Mo.  App.  9.  See  also  Banta  t>.  Chi- 
cago, 172  lU.  264,  218,  60  N.  E.  233, 
40  L.  R.  A.  611;  Howe  n.  Jones,  57 
Iowa,  130,  8  N.  W.  461. 

"Waiker  v.  Supple,  54  Ga.  178; 
French  v.  Schoomnaker,  69  N.  J.  L. 
6, 54  Atl.  226. 

"  Vincent  v.  Vieths,  60  Mo.  App.  9. 

"See  Colton  b.  Raymond,  114  Fed. 
863,  62  C.  C.  A.  382;  Artchw  ». 
Zeh,  6  Hill,  200;  Peabody  v.  Speyera, 
56  N.  Y.  230;  Tomplins  v.  Sheehan,  16S 
N.  Y.  617,  63  N.  E.  502;  Grcenbe^ 
p.  Davidson,  39  N.  Y.  Misc.  Bep.  796^ 

81  N.  Y.  S.  345;  Nichob  v.  Clark,  4D 
N.  Y.  Misc.  R^.  107;  ^ear  p.  Bach, 

82  Wis.  192,  52  N.  W.  97. 
Saleih  1287. 
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Where  the  statute  is  in  this  form  there  seems  no  ground  for 
restrictrng  its  ^plicatipn  to  choses  in  action  of  "a  visible  and 
palpable  form."  But  where  the  words  of  the  statute  are  con- 
fined to  goods,  wares,  and  merchandise,  this  construction  seems 
sound.  As  there  is  perhaps  quite  as  much  reason  why  the  trans- 
fer of  intangible  property  should  be  supported  by  written  evi- 
dence as  the  transfer  of  visible  property  the  Uniform  Sales 
Act  expressly  included  choses  in  action. 

§  622.  Undivided  Interest  in  goods. 

The  sale  of  an  undivided  share  of  goods  is  within  the  statute." 

§  633.  "  Of  the  value  of." 

The  T^gliab  statute  contuned  the  words  "for  the  price," 
and  the  word  "price"  has  generally  been  copied  in  statutes  in 
the  United  States.  Lord  Tenterden's  Act,^'  however,  made  use 
of  the  word  "value,"  and  it  was  subsequently  held  that  the 
effect  of  this  was  to  extend  to  all  contracts  for  the  sale  of  goods 
of  the  value  of  £10  and  upwards  the  earUer  statute.  That  is, 
"to  substitute  the  word  'value'  for  the  word  'price.'  "  ''* 
Though  the  word  "price"  is  used  in  almost  all  the  American 
statutes,  and  the  word  "value"  in  none,  the  narrow  construc- 
tion which  the  English  court  suggests  that  it  would  have  given 
to  the  Statute  of  Frauds,  had  it  not  been  for  Lord  Tenterden's 
Act,  has  never  been  adopted  in  this  country.  Thus,  contracts 
of  barter  are  held  to  be  within  the  terms  of  the  statute.^'  The 
importance  of  determining  whether  value  is  equivalent  to  price 
also  arises  where  the  contract  is  to  sell  an  article  for  a  fair  price 
or  to  seU  several  articles  for  a  lump  price,™  or  a  contract  to 
sell  a  quantity  of  goods  as  yet  undet^mJned  at  a  price  to  be  de- 
termined by  the  number,  weight,  or  measure  of  the  goods." 

»  Debority  v.  I^usod,  97  Ind.  263i  Man.  478;  Qonnan  s.  Broesard,  120 

Qcmdt  K.  Conmdt,  117  Wis.  15,  93  Mich.  611,  79  N.  W.  903;  Rutan  v. 

N.  W.  804.  Hmchnum,  30  N.  J.  L.  255;  Mimer 

"  9  George  IV,  o.  14.  e.  Strong,  181  N.  Y.  163,  168,  73  N.  E. 

"  Hftnnui  t>.  Reeve,  25  L.  J.  C.  P.  965;  mpra,  f  517.     But  aee  Spinney 

257.  p.  HiU,  81  Minn.  316, 84  N.  W.  116. 

"  Raymond  v.  Colton,  104  Fed.  219,  "  Harman  r.  Reeve,  25  L.  J.  C.  P. 

43  C.  C.  A.  EOl;  Kuhns  v.  Gates,  92  257. 

lad.  68;  Dowling  v.  McEenney,  124  ^  Watta  v.  Friend,  10  B.  ft  C.  446; 
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That  such  bai^ains  may  be  within  the  statute  is  clear  from  Hie 
authorities  cited,  but  a  subsidiary  question  is,  as  yet,  not  so 
clearly  settled.  Is  the  value  of  goods  for  the  purpose  of  de- 
termimi:^  whether  a  contract  to  sell  at  a  price  to  be  fixed  Id 
the  future  is  within  the  statute,  to  be  r^^arded  as  the  amount 
the  parties,  or  a  reasonable  person  in  their  position,  would 
have  expected,  or  is  the  value  what  it  actually  turns  out  to  be, 
or  is  the  true  construction  that  which  has  been  adopted  in 
comiection  with  contracts  not  to  be  performed  within  a  year, 
namely,  that  if  the  value  may  not  exceed  the  statutory  amoxmt, 
even  though  it  probably  will  and,  in  fact,  ultimately  does,  the 
contract  is  not  within  the  statute.  Probably  the  true  view  is 
that  the  matter  depends  on  the  ultimate  value  of  the  goods 
to  be  sold.^'  This  rule,  however,  leads  to  the  curious  result 
that  not  only  may  it  be  uncertain  at  the  time  the  contract  is 
made  whether  it  b  witlun  the  statute,  but  if  tiie  contract  is 
utterly  broken  by  the  seller  at  the  outset,  it  may  happen  that 
it  never  can  be  determined  with  certainty  what  the  amount 
or  value  of  the  goods  would  have  been  if  the  contract  had  been 
carried  out,  and,  therefore,  whether  the  contract  is  within  the 
statute. 

§  024.  "  Five  hundred  dollars  or  upwards." 

The  amount  fixed  by  the  English  statute  is  £10  or  upwards 
and  this  sum  has  generally  been  tracelated  in  the  United  States 
into  $50.  In  Arkansas,  Maine,  and  Missouri,  it  is  fixed  at  $30;  '* 
in  New  Hampshire,  $33;  in  Vermont,  $40;  in  California,  Idaho, 
Montana,  and  Utah,  $200;  and  in  Florida  there  is  no  limit.  It 
should  be  noticed  that  at  the  time  when  the  amount  was  orig- 
mally  fixed  in  the  English  statute,  £10  meant  a  great  deal 
more  money  than  it  does  to-day.  It  was  deemed  wise  in  fixing 
the  amount  in  the  Uniform  Sales  Act  to  set  the  limit  at  $500. 
This  figure  has  been  chained,  however,  in  several  of  the  States 
which  have  passed  the  Act."   It  has  been  seriously  questioned 

BowmaD  v.  Coon,  S  Ind.  58;  Jenej  Sales  Act  fixed  the  amount  at  $500. 

aty  V.  EaTTison,  72  N.  J.  L.  185.  Eigen  n.  RoeoUo,  86  N.  J.  L.  515,  S9 

"Watto    V.    Friend,    10   B.    &    C.  AU,  923. 

446.  "  It  ia  reduced  to  ISO  in  Michigan, 

"  Tina  WSH  also  the  amount  in  New  Minnesota,  New  York,  WisconBin  aad 

Jersey  until  the  passage  of  the  Uniform  Wyoming. 
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wheth^  the  seventeentii  sectioQ  of  the  Statute  of  Frauds  enacts 
a  desirable  rule;'^  and  as  to  small  transactionfl  where  the  custom 
of  reasonable  business  men  does  not  prescribe  a  writing,  it  may 
well  be  that  more  fraud  is  caused  than  avoided  by  the  section 
in  question.  As  to  transactioDB  so  considerable  in  amount 
as  $500,  however,  it  seems  probable  ih&t  prudent  business  men 
would  not  generally  leave  the  matter  on  the  basis  of  a  mere 
oral  agreement.  In  determinii^  whether  the  value  in  a  ^ven 
case  exceeds  the  specified  amount,  the  question  properly  is, 
"What  is  the  total  value  of  all  the  goods  bargained  for  in  one 
sale  or  contract  to  sell?"  The  mere  fact  that  several  articles 
are  bought  Euid  tiiat  a  separate  price  is  agreed  on  for  each 
article  does  not  necessarily  prove  that  several  contracts  ex- 
isted." This  doctrine,  though  doubtless  correct,  has  been 
carried  to  great  lengths  m  the  cases.  In  general,  courts  have 
been  rather  disposed  to  take  doubtful  cases  out  c^  the  statute, 
rather  than  to  force  them  within  its  terms,  but  here  it  is  other- 
wise. In  the  leading  case  of  Baldey  v.  Parker,**  not  only  were 
there  several  articles  upon  which  a  separate  price  was  agreed, 
but  the  articles  seem  to  have  been  bought  separately,  one  after 
another.  The  fact  that  a  bill  for  the  total  amount  was  after- 
ward ordered  to  be  sent  does  not  seem  to  alter  the  fact  that 
separate  sales  were  made,  not  one  sale  of  a  mmiber  of  articles. 
The  doctrine  has  even  been  carried  so  far  as  to  hold  whore 
there  were  sevaal  successive  sales  by  auction  to  one  person, 

**  In  Marrin  tr.  Wallace,  6  E.  A  B.  Elliott  v.  ThomM,  3  M.  ft  W.  170; 

726,  738,  Campbell,  C.  J.,  said:  "I  Soott  v.  Eaatern  Counties  Ry.  Co., 

shall  rejoice  whm  section  17  is  gone.  12  M.  &  W.  33;  Bigg  n.  Whisking,  14 

In  my  o[snion,  it  does  much  more  harm  C.  B.  195;  GEirfield  c.  Paris,  96  U.  S. 

(ban  good.    It  )»omatee  (nud,  mthw  557,  21  L.  Ed.  821;  Weeks  n.  Crie,  M 

than  prerentfl  it,  and  introduoto  dia-  Me.  458,  48  Atl.  107,  80  Am.  St.  Rep. 

tinctions  which,   I  must   confen,   are  410;  Brown  v.  Snidw,  126  Mich.  198, 

not  productive  of  justice."    See  sim-  86  N.  W.  670;  Kri^qieDdorf-Dittman 

ilor  criticisms  in  Articles  by  Justice  Co.  p.  Hunt-Riddick  Merc.  Co.  (Mo. 

Fitijames  Stei^ien,  1  L.  Q.  Itov.  1,  and  App.),  190  S.  W.  44;  Jenneas  v.  Wwr 

Pntauar  Burdick,  18  CoL  L.  Rev.  273.  deU,  51  N.  H.  63,  12  Am.  Rep.  48;  AI- 

Compare   Lord  Kenyon,    Chaplin   v.  lard  f.  Greaaert,  Ql  N.  Y.  1;  Tompkins 

RogMB,  I  Eart,  192.    It  "is  one  of  the  e.  Sheehan,  158  N.  Y.  617,  63  N.  E. 

wisest   taws   in    our   statute   book;"  502. 

aad  Wri(^t,  J.,  Shindler  r.  Houston,  1  "  B.  &  C.  37.    See  also  Weeks  v. 

N.  Y.  261,  "this  meritorious  bw."  Crie,  94  Me.  458,  48  Atl.  107,  80  Am. 

*>  Baldey  o.  Parker,  2  B.  ft  C.  37;  St.  R^.  410. 
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although  each  article  waa  separately  bid  for  and  knocked  down, 
acceptance  of  one  article  took  all  out  of  the  statute."  Wha« 
goods  are  to  be  deUvered  in  instalments,  even  though  each  instal- 
ment is  of  less  value  than  that  specified  in  the  statute,  the  con- 
tract is  within  the  statute  if  it  is  in  fact  a  single  contract,  and  if 
the  total  value  of  all  the  instalments  exceeds  the  prescribed 
amoimt.*'  Where,  however,  goods  belonging  to  several  persons 
are  sold,  even  though  one  bargain  only  is  intended,  there  must 
be  several  sales  in  order  to  transfer  title  to  the  goods  to  a  pur- 
chaser and  the  i^operty  of  each  seller  must  be  considered 
separately." 

§  624a.  Agreements  to  ezecnte  a  written  memonmdam  of  an 
oral  contract. 

Sometimes  parties  not  only  enter  into  an  oral  contract  within 
the  Statute  of  Frauds  but  further  agree  to  reduce  their  or^ 
agreement  to  writing.  If  this  last  agreement  can  be  specif- 
ically enforced  it  will  result  in  mftlriTig  the  principal  agreement 
enforceable;  or  if  damages  can  be  recovered  for  breach  of  t^e 
contract  to  make  a  writii^  these  dam^es  will  be  indentical 
with  the  damages  recoverable  on  the  principal  agreement  if 
that  were  enforceable.*'  Whether  a  court  should  thus  allow 
in  effect  the  enforcement  of  the  principal  agreement  though  tiiat 
is  oral  depends  upon  its  attitude  towards  the  Statute  of  Frauds. 
Technically  the  ^[reement  to  reduce  the  main  contract  to 
writing'is  not  within  the  Statute;  and  courts  desirous  of  limit- 
ii^  the  statute  to  the  narrowest  possible  field  will  be  disposed 
to  enforce  the  contract;  **  but  as  a  practical  matter  tiie  enforce- 

xJaUMBB  V.  Wendell,  51  N.  H.  63,  "Tompkiai  c  Oweluo,  16S  N.  T. 

12  Am.  R^.  48;  Coffmon  v.  Hainpt<»i,      617,  63  N.  E.  6Q2. 
2W.A8.377,37Ain.Doc511;Tomp-  "Owk  v.  Bradford  Gas,  etc,  Co., 

kins  0.  Haae,  2  Bair,  74.  In  the  New  (Del.  1916],  98  Atl.  368;  Pratt  v.  Hnd- 
Hampehire  oaae  the  purchaaes  were  son  River  Railroad  Co.,  21  N.  Y.  305; 
not  even  all  made  on  the  same  day.  Mclochlin  v.  WhitehiLll,  114  N.  Y. 
But  Me  the  contrary  and  sounder  deci-  App.  Div.  316,  99  N.  Y.  3.  72t. 
giona,  Emerson  v.  Heelie,  2  Taunt.  38;  "  Hcrflia  o.  Whiteing,  1  Vem.  151 
CouHton  V.  Chapman,  L.  R.  2  H.  L.  Oeose);  Shakespeare  v.  Alba,  76  Ala. 
8c.  250,  252.  See  alao  Hoe  e.  Dicka,  361  (leaae);  Brickey  ■>.  Continoatal 
181  la.  342, 164  N.  W.  630.  Gin  Co.,  113  Ark.  15,  166  S.  W.  744 

**  Marsh  v.  Hyde,  3  Gray,  331;  (inauranoe  pcdioy  for  more  than  & 
Standard  Wall  Papw  Co.  v.  Towns,  72  year);  Eaton  ■>.  Whitaker,  18  Cram. 
N.  H.  324,  69  AtJ.  744.  222,  44  Am.  Deo.  $89  <leMe);  JuUn  b. 
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ment  of  such  an  agreement  is  tantamount  to  taking  the  main 
contract  out  of  the  statute,*  though  the  whole  transaction  is 
oral,  EUid  is  therefore  opposed  to  the  spirit  of  the  act.  For  this 
reason  the  better  view  seems  that  the  subBidiary  agreement  is 
unenforceable.* 


Bauer,  82  EL  App.  157  (oonlract  ez- 
tending  maturity  <A  a  debt);  Jonee  «. 
Bennett,  40  Okk.  664,  140  Pac.  148 
OsBse).  In  some  of  these  deciaioiia  the 
objection  made  waa  that  the  principaJ 
contract  could  not  be  fulfilled  within 
a  year,  and  the  distinction  may  be 
Buggeeted  betwera  an  oral  cootnuA 
tm  perfonn&ncB  extending  over  a 
longer  period  than  a  year  and  an  oral 
contract  fM"  the  oonveyanoe  of  an  es- 
tate, such  as  a  lease  irttich  will  not 
determine  for  more  than  a  year. 
Doubtles  the  making  of  such  a  con- 
veyonoe  ie  wholly  performable  within 
a  year  and  the  conveyance  when  made 
is  at  once  operative  for  the  whole 
term  but  oonTeyanocs  often  include 
covenants  exjmm  or  impUed  which 
cannot  be  satisfied  until  the  ex- 
pantion  of  tbe  estate  oonvciyied,  and 


an  apeanokt  to  give  a  oonveyanoe  is 
an  agreement  to  give  one  with  the  usual 
covenants,  and  if  the  operation  of 
these  is  to  extend  for  more  than  a 
year,  the  fact  that  the  major  part  of 
the  contract  can  be  performed  within 
a  year  seema  immaterial. 

••  McKinley  t>.  Lloyd,  128  Fed.  519, 
521;  C^k  n.  Bradford  Gas  &  Power 
Co.,  (Del.  1916),  98  AU.  368  (oonUact 
not  to  be  performed  within  a  year); 
C^lor  9.  Hoe,  99  Ind.  1  (contract  for 
the  sale  of  land);  Sarkisian  v.  Teele, 
201  Mass.  696,  88  N.  E.  333  (oontraot 
not  to  be  poformed  within  a  year); 
MclAchlin  V.  Whitehall,  114  N.  Y.  App. 
Div.  315,  99  N.  Y.  8.  721  (contract  not 
to  be  performed  within  a  year);  Am- 
burger  c.  Marvin,  4  G.  D.  Smith,  293 
(contract  not  to  be  performed  within 
•  year).   See  also  tuproii  457. 
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§  626.  Vaiying  language  of  tiie  fourth  and  seventeenth  sec- 
tions of  the  English  statute. 

The  fourth  section  of  the  English  Statute  of  Frauds  provides 
that  "no  action  shall  be  brought,"  to  charge  the  promisor  upon 
any  of  the  contracts  therein  oimnerated  unless  a  memorandum 
is  made  and  Eogned.  Section  seventeen  of  the  original  statute 
provides  that  no  contract  for  the  sale  of  goods  "shall  be  allowed 
to  be  good"  unless  the  statute  is  complied  with.  These  words 
(tf  the  latter  section  have  been  changed  by  the  English  Sale  of 
Goods  Act  to  "shall  not  be  enforceable  by  action."  The  new 
words  are  supposed  to  reproduce  accurately  the  legal  effect  of 
ihe  earlier  language'  and  they  have  been  copied  in  the  American 
Uniform  Sales  Act.  No  distinction  is  made  by  the  Krigliflh 
courts  in  the  effect  of  the  fourth  and  seventeenth  sections  based 
on  the  difference  of  langu^e  herein  alluded  to.' 

'  See,    however,    Monis   v.    Baron,  '  It  was  indeed  said  by  Parke,  B.,  in 

tl918]  A.  C.  1.  Carrington  v.  Roots,  2  M.  &  W.  248^ 
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§  62S.  Language  of  American  statutes. 

Maryland  alone,  of  the  United  States,  seems  to  have  adopted 
the  English  statute  as  such,  as  part  of  her  jiuispnidence,'  but 
the  statutes  of  other  States  contain  w<H*ds  which  are  either  the 
same  as  those  of  the  En^lsh  statute,  or  must  be  regarded  as 
equivalent.  Ordinarily  but  not  invariably  the  same  words  are 
used  in  the  American  statutes  to  describe  the  effect  of  a  fful- 
ure  to  satisfy  the  statutory  requirements  whether  the  contract 
is  for  the  sale  of  land  or  of  goods  or  is  a  guarantee  or  an  ^ree- 
ment  not  to  be  performed  within  a  year.  Several  States  enact 
that  only  such  a  bargain  as  fulfills  the  terms  of  the  statute  "is 
valid"  or  that  otherwise  it  "is  invalid."  In  Iowa  the  statute 
reads  "no  evidence  is  competent  unless  it  be  in  writii^."  Ex- 
cept for  ihe  differences  hereafter  alluded  to,*  which  would 
naturally  follow  in  Iowa  from  treating  the  statute  as  imposing 
merely  a  rule  of  evidence,  iheee  seems  no  reason  why  these 
various  expresfflona  should  not  be  regarded  as  identical  in 
legal  effect  with  tiie  egressions  used  in  the  English  statute, 


"I  tbink  the  itgiit  interivetBtioa  of" 
the  4th  section  <rf  the  Statute  ot  FrhuIb 
"is  this,  that  an  agreement  which 
cannot  be  «iformd  on  either  nde  is 
u  a  contract  void  altogether."  And 
this  etatemeat  was  quoted  in  Rexlo 
o.  Lamb,  6  Ezoh.  130.  In  Lcraux  b. 
Brown,  12  C.  B.  801,  it  was  held  that 
the  4tb  section  did  not  affect  the  va- 
lidity of  the  oontraot  but  only  the  imxtf 
of  it,  whereas  it  was  said  that  the  17th 
section  made  the  contract  void,  unhos 
the  statute  was  oomi^ed  with.  But 
in  Bailey  tr.  Sweeting,  30  L.  J.  C.  P.  160, 
the  court  hdd  that  though  non-com- 
fdinnce  with  section  17,  made  the 
agreemoit  not  actionable,  it  became 
actionable  when  the  statute  was  af  ter- 
warda  ntisGed.  In  Sierewiight  tr. 
Archibald,  17  Q.  B.  103,  the  same 
view  was  takrai.  In  Britain  v.  Rosn- 
t«,  II  Q.  B.  D.  123,  127  (C.  A.)  Brett, 
L.  J.,  said  of  a  contract  within  the  4th 
aecUcm:  "la  my  opinion,  no  distinc- 
tion exuria  between  the  4th  and  the  17th 
■ectioiu  tit  the  Statute;  at  all  evento,  the 


contract  ia  not  void  under  the  4th  aeo- 
tion;  the  contract  existe  but  no  one  is 
liable  upon  it;"  and  similar  statemtmts 
were  made  by  the  other  Lord  JukUcoi. 
See  to  the  same  effect  Maddiaon  p. 
Aldenon,  8  App.  Cas.  467,  and  though 
in  Morris  v.  Buon,  [1918]  A.  C.  1, 11, 
Lord  I^nlay  seems  to  have  thought 
otherwise.  Viscount  TTttM«iw»  (at  p. 
IS)  doiied  tbe  supposed  distinction. 

•See  Cdrin  s.  WiUiamB,  3  H.  A  J. 
38,  5  Am.  Dec.  417;  Newman  v.  Mor- 
ris, 4  H.  A  McH.  421 ;  Bentch  t>.  Long, 
27  Md.  18S;  Sentman  v.  Gamble,  69 
Md.  293,  13  Atl.  68,  14  Atl.  673;  Webb 
p.  Baltimore,  etc.,  R.  R.  Co.,  77  Md. 
02,  28  AU.  113,  39  Am.  St.  R^.  396; 
Corbett  tr.  Wolford,  84  Md.  426,  25 
Atl.  1088.  In  Indiana,  the  fiist  and 
sixth  sections  of  the  local  statute  are 
nmilsr  in  warding  to  S  4  of  the  Eng- 
lish Statute;  but  U  7,  8,  10,  12,  17,  18, 
resemble  fi  17  (rf  tjie  English  Act. 
See  Doney  p.  I«ughlin,  60  Ind.  App. 
38,  42,  94  N.  E.  1027. 

•  Infra,  i  E27. 
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but  the  same  assumption  cannot  safely  ^  made  in  r^ard 
to  the  words  "shall  be  void,"  or  "are  void,"  which  are  con- 
tfuned  in  the  statutes  of  a  number  of  tiie  States,  namely: 
Alabama,'  Colorado,'  Michigan/  Nebraska,'  Nevada,'  New 
Jers^,"  New  York,"  Or^on,"  Utah,"  ^^^sconsin,"  Wyom- 
ing." and  the  word  "invalid"  is  eometimee  treated  as  equiv- 
alent to  void.** 


§  S27.  ^ect  of  noncompliance  With  the  statute. 

Under  the  Bngliah  statute  it  has  been  held  that  only  the 
enforceabihty,  not  the  validity,  of  a  bargain  depends  upon  the 
satisfaction  of  the  statute.  It  is  even  said  that  the  only  effect 
of  tlte  statute  is  to  require  certain  evidence  in  order  to  prove 
the  bargain.  This  view  has  been  fpyen  currency  by  the  learned 
author  of  the  leading  treatise  on  the  Statute  of  Frauds,"  and 
has  been  expressed  in  the  statute  of  Iowa  referred  to  in  the 
precedii^  section."  It  has  also  received  sanction  from  ex- 
pressions of  distinguished  judges."   But  it  has  more  accurately 


•Code  (IBOT),  !4289. 

•  Milk'  St.  (1912),  S  3006. 

>  Comp.  L.  (1916),  i  11B81.  The 
enactment  of  the  Unifonn  Soles  Act 
in  1913  mibotituten  "not  wlanxaiile 
by  action"  in  the  clause  lelating  to 
B&lea  of  goods. 

'  Rev.  St.  (1913),  S  2630. 

•  Rev.  L.  (1912),  f  1075.  Hie  ensot- 
roent  of  the  Unifonn  Soles  Act  in  1916 
HubatitutcB  "not  ecforceable  by  action " 
in  the  clause  relating  to  sales. 

"Comp.  St.  (1916),  p.  2616,  j  8- 
The  Unifonn  ShIcb  Act  was  passed  in 
1907. 

"  Birdscye's  Cum.  &  Gilb.  Cons.  L. 
(1918),  Fenonal  Property  Law,  Soo.  31. 
The  Unifonn  Sales  Act  was  paned  in 
1911. 

"Lord's  Or%.  Uws  (1910),  {808. 
SeeTaggart  p.  Hunt«r,  78  Orcg.  139, 
ISO  Pac.  738,  162  Pac  871,  Ann.  Cas. 
1918  A.  128. 

"Comp.  L.  (1907),  i2467.  The 
Uniform  Salee  Act  was  passed  in  1917. 

"Stot.    (1916),  (2307.     The  Uni- 


form Sales  Act  was  paasad  in  1911,  and 
the  Statute  of  frauds  in  that  Act  is 
printed  in  the  Wisconsin  Statutes  as 
1684-t,  Hi  but  the  old  statute  declar- 
ing nles  "void"  if  the  statute  is  not 
satisfied  is  still  printed  as  f  2308. 

"Comp.  St.  (1910),  H3751,  37S2. 
The  Uniform  ScJes  Act  was  passed  in 
1917. 

<•  JouM  0.  Pettigrew,  25  8.  Dak.  432, 
I27N.W.538.  See  tVm,  1  S3I,  n.  55, 
66. 

"  Browne  on  the  Statute  of  Frauds. 

"  In  Keuber  o.  N^es,  147  lowi,  374, 
126  N.  W.  066,  968,  the  oourt  said: 
"Our  Statute  of  FYauds  is  a  statute  of 
evidence.  It  does  not  forbid  an  oral 
contract  nor  renda  an  alleged  oral 
contract  void  dr  invalid.  It  only  for- 
bids oral  evidence  of  a  contract  which  is 
witliin  its  provisions.  It  permits  the 
plaintiff  to  call  his  adversary  as  a  wit- 
ness and  to  eetablish  the  alleged  con- 
tiaot  by  his  oral  evidence  if  he  can," 

"  Lord  Blackburn  in  Maddison  ■>. 
Aldnson,  9  Aiq>.  Cas.  467,  at  p.  488: 
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heesk  said:  "The  statute  is  not  a  mere  rule  of  evidence,  but  a 
limitation  of  judicial  authority  to  afford  a  ranedy;  "  **>  for  it 
Beems  that  the  effect  of  the  statute  is  more  far-reaching  than 
a  rule  of  evidence.  In  the  first  place  a  memorandum  made 
after  the  b^;inning  of  the  action  will  not  satisfy  the  statute;  " 
while  on  the  ol^er  hand,  parol  evidence  of  a  lost  or  deetroyed 
memorandum  is  sufficient.**  Again,  it  is  generally  held  that 
the  statute  must  be  affirmatively  pleaded.**    If  only  a  rule  ot 


"I  think  it  is  now  finally  settled  that 
the  true  oonBtniotaon  of  the  Statute 
<A  f^uds,  both  tho  4th  and  l7Qi 
seotioiiB,  is  not  to  render  the  oontncta 
under  them  void,  still  leea  iUe^t,  but 
is  to  render  the  kind  of  evidence  re- 
quired indispensable  when  it  ia  sought 
to  oiforoe  the  contract."  Similar  ex- 
[»emons  are  used  by  the  court  in 
Denniaon  v.  Barney,  40  Colo.  442,  113 
Fac.  619;  Jaoob  •.  Davis,  4  Ia.  Ann. 
39;  Townwnd  tr.  Hargravea,  118  Mass. 
326;  Crane  t>.  Powell,  139  N.  Y.  37», 
24  N.  E.  911;  Heftton  v.  Eldridge,  66 
Ohio  St.  87,  40  N.  E.  038,  38  L.  R.  A. 
817,  60  Am.  Bt.  Rep.  737;  Jones  v. 
Pettigrew,  26  8.  Dak.  432,  127  N.  W. 
638. 

■*  Safe  Dqtodt  Ac.  Co.  p.  Diamond 
Coal  Ac.  Co.,  234  Pa.  100,  83  AU.  64, 


A.  A  W.  36; 
Lucas  V.  Dimn,  22  Q.  B.  D.  367; 
Bird  p.  Munroe,  60  Me.  337,  347,  22 
Am.  Bop.  671.  See  also  Purdon  Co., 
V.  Weetem  Union  Tbl.  Co.,  163  Fed. 
327.  A  contrary  decision,  undo'  the 
section  of  the  statute  relating  to  land, 
is  Remington  b.  linthicum,  14  Pet. 
84,  10  L.  E.  304.  See  also  Cash  v. 
Cbrk,  61  Mo.  App.  630;  and  {t^ra, 
1600. 

»  Van  Bmkerdc  v.  Torbert,  184  Fed. 
419,  107  C.  C.  A.  883;  Woodruff  Oil 
Ak.  Co.  p.  Portomouth  Ac.  Co.,  246 
f^  376, 1S8  C.  C.  A.  439;  Kleeman  v. 
Odlins,  9  Buah,  460, 467. 

»Caner  t>.  Fiscber,  127  Ala.  I^  28 
So.  376;  Bx  porta  Banks,  186  Ala.  276, 


64  So.  74;  Marsh  o.  Frieke,  I  Ala.  App. 
649,  60  So.  110;  ElDorado  Ice,  etc., 
MiU  Co.  V.  Kinard,  06  Aik.  186,  131 
S.  W.  400;  WolfakiU  v.  Dou^as,  127 
Cal.  xviii,  59  Pae.  987  (but  see  Fee- 
ney  tr.  Howard,  70  Cal.  626,  632,  21 
Pac.  084,  4  L.  R.  A.  826,  12  Am.  St. 
Rep.  102);  Dnmison  v.  Barney,  40 
Colo.  442,  113  Pac.  619;  Taliaferro  p. 
Smiley,  112  G&.  02,  37  S.  E.  106; 
Marks  v.  Tahnadfce,  8  Oa.  App.  667, 
09  a.  E.  1131;  Williams  t>.  Johnson,  8 
Ga.  App.  051,  70  S.  E.  80;  Koenig  e. 
Dohm,  200  lU.  408,  476,  70  N.  E.  1061; 
Hodges  IT.  BanksTs'  Surety  Co.,  1S2 
111.  App.  372;  De  Montague  v.  Bacb- 
arach,  187  Mass.  128,  132,  72  N.  B. 
938;  Fee  v.  Sharkey,  69  N.  J.  Eq.  284, 
44  Atl.  073;  Cmne  v.  Powell,  139  N.  Y. 
379, 34  N.  E.  911;Sangeri>.  French,  167 
N.  Y.  213,  51  N^.  E.  070;  Brauer  v. 
Oceanic  Steam  Nav.  Co.,  178  Nf.  Y. 
330,  70  N.  E.  863;  Agan  v.  Barry,  OS 
N.  Y.  App.  Div.  101,  72  N.  Y.  S.  007; 
KreU  p.  Stein,  127  N.  Y.  S.  160;  ShM 
p.  Keeney,  140  N.  Y.  S.  912,  166  N.  Y. 
App.  Div.  028;  Hemminei  p.  Doss,  126 
N.  C.  400,  34  S.  E.  511;  GladweU  p. 
Hume,  16  Ohio  C.  C.  846  (but  see 
Birchdl  V.  Neaster,  38  Ohio  St.  331); 
Subw  p.  Richards,  61  S.  Car.  303,  39 
S.  E.  640;  Bailey  p.  Henry,  125  Tenn. 
300,  143  S.  W.  1124;  Smith  v.  Ruohs 
(Tenn.  Ch.  App.),  64  S.  W.  161;  Citty 
p.  Manufacturing  Co.,  S3  Tenn.  276, 
24  8.  W.  121,  42  Am.  St.  R^.  919; 
Hart  p.  Qarda  (Tex.  Gr.  Aj^.),  03 
8.  W.  921;  Booher  v.  Anderson  (Tex. 
av.  App.),  80  8.  W.  966;  Abba  «. 
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evidence  were  involved  this  would  be  unnecessary.  To  be  sure 
the  requirement  of  a  special  plea  is  by  no  means  universal;  for 
in  England  at  common  law,  and  still  in  many  jurisdictions  of 
the  United  States,  the  defendant  may  take  advantage  of  the 
statute  under  the  general  issue.'*  In  some  of  these  cases  tiie 
fact  that  the  local  Statute  of  Frauds  declared  that  contracts 
within  its  terms  were  "void"  is  the  decisive  point.  The 
words  of  Uie  Ei^lish  statute  also  seem  to  express,  if  naturally 
construed,  more  than  a  rule  of  evidence.  Fot  these  reasons  it 
seems  better  to  call  the  rule  of  the  statute  one  of  remecUal 
procedure,  somewhat  analogous  to  the  rule  of  the  Statute  of 
Linutations,  rather  than  a  mere  rule  of  evidence.** 


§  S28.  The  statute  does  not  affect  fully  executed  agreements. 

The  Statute  of  Frauds  invalidates  only  ^reements  execu- 
tory at  least  on  one  side,  whether  rendering  them  unenforceable 
as  in  most  jurisdictions  or  wholly  void  as  in  a  few  others.  It 
does  not  render  transactions  illegal  or  opposed  to  public  poHcy, 

Smylji,  21  Utah,  109,  69  Psc.  756; 
JeoningB  v.  Auser,  21S  Fed.  058  (D.  C. 
WaahO;  TK«ea  ».  Milla,  11  Wyo.  438, 
72  Pac.  578. 

■*  Buttenuen  v.  Hayee,  5  M.  A  W. 
456;  Eastwood  v.  Kenytm,  11  A.  &  E. 
438;  Dunphy  n.  Ryan,  116  U.  S.  491, 
6  S.  Ct.  486,  20  L.  Ed.  703;  McDonald 
ti.  Yungbluth,  46  Fed.  836;  BuU  v. 
Stevens,  84  Fed.  922;  Tbompson  p. 
Frakea,  112  Iowa,  586,  84  N.  W.  703; 
WiHwell  f.  Tefft,  6  Kan.  263;  Morgan 
ir.  Wickliffe,  22  Ky.  L.  Rep.  1648,  61 
8.  W.  13;  Hamilton  v.  Thirston,  93 
Md.  213,  48  Atl.  709;  Morgart  tr. 
Smouae,  103  Md.  463, 63  Ati.  1070,  US 
Am.  St.  Rep.  367;  Third  Nat.  Bank  v. 
Steel,  120  Mich.  434,  88  N.  W.  1050, 
64  L.  R.  A.  119;  Bean  t>.  Lamprey,  82 
Minn.  320,  84  N.  W.  1016;  Nmivirth 
V.  Eu^et,  83  Mo.  App.  420;  Leealey 
0.  A.  Rabori  Fruit  Co.,  162  Mo.  App. 
105,  144  8.  W.  138;  Riiff  v.  Riibc,  68 
Neb.  543,  04  N.  W.  517;  Jones  v.  Petti- 
grew,  25  S.  Dak.  432,  127  N.  W.  538; 
HotchkiflB  If.  Ladd,   36  Vt.   593,   86 


Am.  Dec.  670;  McClanahan  tr.  Otto- 
Marnet  *c.  Co.,  74  W.  Va.  543,  82 
S.  E.  752;  Williams-Hayward  Co.  s. 
Brooks,  9  Wyo.  424,  64  Pac  342. 
See  also  Boone  s.  Coe,  153  Ky.  233, 154 
8.  W.  900. 

**  This  view  ia  elaborated  in  an  able 
article  in  9  Am,  L.  Rev.  434.  The 
article  is  not  signed  but  was,  in  fact, 
written  by  William  C.  Loring,  late 
justice  of  the  Supreme  Judicial  Court 
of  Maseaohuaetts.  The  theory  ia  aub- 
Btantially  stated  also  by  Wilks,  J., 
in  Gibson  v.  Holland,  L.  R.  1.  C.  P. 
1,  in  language  quoted  and  ai^roved 
by  Peters,  J.,  in  Bird  p.  Munroe,  66 
Me.  337,  347,  22  Am.  R«p.  571:  "The 
courts  have  eonsidmed  the  intuition 
of  the  L^islature  to  be  of  a  mixed 
character;  to  prevent  persons  from 
having  actions  brou^t  against  them 
so  long  as  no  written  evid^ee  was 
ensting  when  the  action  was  insti- 
tuted." See  also  Kerr  d.  Finch,  2S 
Ida.  32,  135  Pao.  1165. 
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and  therefore  if  an  agreement  within  its  scope  is  eiKcuted  on 
both  sides,  neither  party  can  reclaim  what  he  has  given."  This 
is  true  even  where  the  performance  on  one  wde  consists  merely 
of  an  agreement  to  receive  the  performance  of  the  other  party 
in  satisfaction  of  a  preexisting  claim."  Moreover,  if  a  con- 
tract within  the  statute  is  performed  on  one  side  by  transfer- 
ring property,  the  transfer  is  for  value  and  cannot  be  attacked 
by  creditors  as  a  voluntary  conveyance.** 
Nor  can  one  who  has  received  performanoe  in  accordance 

« Simon  V.  Moti-TOB,  1  W.  Black. 
SW  ("If  ft  oontraot  ia  executed,  it  ia 
never  set  aside");  Sbt-w  v.  Woodcock, 
7  B.  &  C.  73,  B.  o.  9  D.  &  R.  889  (an 
agent  who  had  voluntaiily  paid  his 
inindpal  the  debt  of  another,  was 
held  not  entitled  to  recover  itj;  Han- 
sen IT.  Uniform  SeamleBS  Wire  Co.,  243 
Fed.  177,  16S  C.  C.  A.  43  (payment  lA 
sums  on  a  tea-yeBi  oontract  of  employ- 
moit  as  full  satisfaction);  Bates  o. 
Baboook,  96  Cal.  470,  30  Pac.  606, 
16  L.  R.  A.  74S  (after  a  oonveyance 
td  land  had  been  made  in  pursuance 
of  an  oral  agreement,  though  it  could 
not  have  been  compelled,  the  statute 
was  held  not  to  diminish  the  grantee's 
rights) ;  Craig  v.  Vanpelt,  3  J.  J.  Marsh. 
489  (one  who  orally  promised  to  pay 
the  debt  of  another  and  who  has  done 
so,  cannot  avail  himself  of  the  stat- 
ute); Eaton  V.  Eaton,  36  N.  J.  L.  390 
(an  oral  trust  having  been  executed, 
the  trustee  cannot  recover  money  paid 
in  execution  of  it);  Newman  v.  Nellis, 
97  N.  y.  285,  291  (one  who  has  dedi- 
cated a  way  in  pursuance  at  an  oral 
contract,  cannot  recall  the  dedication); 
Idrsen  v.  Johnson,  7S  Wis.  300,  47 
N.  W.  616,  23  Am.  St.  Hep.  404 
(after  a  conveyance  of  land  had  been 
made  in  pursuance  ot  an  oral  agtee- 
mokt,  though  it  could  not  be  compelled, 
Ute  statute  was  held  not  to  Himiniali 
the  grantee's  rights).  See  also  McCue 
p.  Smith,  9  Minn.  262,  86  Am.  Dec 
100;  Dodge  ■>.  Crandall,  30  N.  Y.  294, 


BKling  V.  Tunstall,  124  Ala.  268, 
27  So.  420.  (An  oral  agreement  was 
made  that  certain  mortgaged  property 
should  be  bid  in  and  appUed  in  satis- 
faction of  certain  claims.  When  the 
proper^  was  bid  in  it  was  held  the 
agreed  effect  took  place.) 

In  James  v.  Morey,  44  111.  352,  an 
oral  promise  was  made  by  the  plaintiff 
to  pay  the  defendant  money  in  conaid- 
oation  of  his  marriage,  and  relying 
on  the  promise  the  defendant  married. 
I^rt  d  the  money  was  paid,  and  credit 
was  given  to  the  defendant  on  the 
plaintiff's  books  for  the  remainder,  the 
defendant  being  indebted  to  the  [Jain- 
tiff  for  rent.  It  was  held  that  the 
idaintiff  could  not  recover  the  sum 
credited.  The  court  treated  the  credit 
on  the  books  as  equivalent  to  ac- 
tual payment  and  execution  of  the 
agreement.  It  seems,  however,  that 
as  to  this  portion  of  the  money  prom- 
ised there  was  movly  a  promise  to 
discharge  the  defendant  from  liability 
to  pay  the  rent  ib  question.  As  this 
IMTunise  was  within  the  statute  iritioh 
was  not  satisfied,  the  court  seons  to 
have  erred  in  holding  the  defendant 
freed  from  liability. 

"Andrews  v.  Jonefl,  10  Ala.  400; 
G<»don  V.  Tweedy,  71  Ala.  202;  Crane 
V.  Gou^,  4  Md.  316.  In  regard  to  an 
exceptional  doctrine  ooneenung  ante- 
nuptial agreements  see,  however,  tupra, 
S486. 
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with  an  oral  agreement  within  the  statute  disclaim  the  terms 
of  the  agreement,  and  recover  on  a  quantum  meruit  the  value 
of  what  he  has  ^ven.**  So  an  agent  authorized  to  contract 
who  has  fully  performed  an  unenforceable  contract  made  on 
behalf  of  another  may  recover  from  his  principal  what  he  has 
paid,*°  and  this  is  true  even  though  the  agent  after  making  the 
oral  agreement  was  forbidden  by  his  principal  to  carry  it  out.'* 
So  the  title  which  a  grantee  baa  received  in  performance  of 
an  unenforceable  executory  agreement  is  indefeasible.*'  The 
ambiguity  of  the  phrase  "executed  contract"  has  led  to  ex- 
pressions in  some  cases  to  the  effect  that  a  contract  executed 
on  one  dde  only  is  not  within  the  terms  of  the  statute.***  No 
such  general  principle  can  be  admitted.  How  far  it  is  true  de- 
pends on  the  clause  of  the  statute  in  question,  and  on  the  char^ 
act^  of  the  {nomise,  perframance  of  which  still  remains  due. 
This  matter  has  thei^ore  beoi  considered  separately  under 
the  various  clauses  of  the  statute. 

Another  view  of  doubtful  correctness  has  been  adopted  by 
some  cotuis.  The  transfer  of  the  possession  and  enjoym^it  of 
real  estate  is  treated  as  if  it  were  performance  of  an  agreem^it 
to  transfer  title,  so  that  thereby  the  contract  becomes  ex- 
ecuted." 


13  Pick.  1, 
23  Am.  Dec,  654.  Cf.  the  dectsioiui 
lt)fra,  S  S34,  where  a  plaintiff  who  had 
not  actually  lecdved  performance 
waa  held  entitled  to  refuse  tender 
thsxetd  though  mode  in  nooordonce 
with  the  temis  of  a  contract  within 
the  statute,  and  sue  for  the  fair  value 
of  what  ha  had  himself,  given. 

"  Pawle  f.  Gunn,  4  Bing.  (N.  C.) 
44fi,  448;  Bibb  v.  AUen,  149  U.  S. 
481,  37  L.  £d.  S19,  13  B.  Ct.  060. 

"  Beal  V.  Brown,  13  AUen,  114. 

"  Musbat  D.  Brevard,  4  Dev.  73,  77. 

"°  Bee,  e.  g.,  Caatlen  v.  Mai^bum, 
8  Ga.  App.  400,  69  S.  E.  317. 

"Thus  in  Pearce  v.  Pearce,  184 
HI.  289, 56  N.  E.  311,  an  oral  agreement 
was  made  as  ta  a  widow's  dower  rights. 
The  widow  took  poasMsion  of  the  dower 
>  her  during  her   life 


and  her  son  agreed  to  pay  rent  for  it 
to  her.  He  was  held  liable  for  this; 
the  agreement  in  rt^ard  to  the  dowtr 
right  bnng  regarded  as  validated  by 
hfx  possesion.  In  Anderson  Scho(d 
Towtwhip  V.  Lodge,  130  Ind.  108,  29 
N.  E.  411,  30  Am.  St.  Bep.  206,  a 
building  waa  put  up  by  tenants  in  cfHn- 
num  under  an  agreement  that  one 
should  own  the  land  and  ground  floor 
while  the  other  should  own  the  seoond 
storey.  The  court  held  a  partition 
suit  oould  not  be  maintuned,  saying 
"the  agreement  waa  fully  perfonned 
and  possession  taken." 

In  Pireaux  v.  Simon,  79  Wis.  392, 
48  N.  W,  674,  after  a  party  wall  had 
been  built  and  used  by  the  defendant, 
it  was  held  that  he  must  pay  half  the 
cost  as  he  hod  orally  agreed.  See  also 
coaea  of  agreements  Sot  partition  and 
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§  629.  lUtistratioiis  of  tiie  effect  <^  unenforceable  contracts 
as  against  the  original  parties,  or  ^eir  successors. 
The  validity  of  an  unenftntxable  contract,  or  sale,  m^  be 
important  in  several  kinds  of  cases.  As  betweoi  the  parlies 
themselves  the  effect  of  a  transaction  sufficient  at  common  law 
to  pass  the  title  to  goods  but  where  the  statute  has  not  been  sat- 
isfied, was  thus  expressed  in  a  recent  English  case.'*  "The 
contract  being  good,  all  the  legal  consequences  of  a  contract 
follow;  so  that,  if  the  contract  is  for  sale  of  specified  goods,  the 
property  in  the  goods  passes  to  the  buyer.  It  may  be  asked, 
What  happens  if  the  buyer^after  malring  the  purchase,  refuses  to 
fulfill  ai^r  of  the  statutory  oonditions  which  alone  will  make  the 
cmtract  enforceable  agiunst  him?  The  property  in  the  goods 
has  passed  to  him,  and  it  may  be  that  he  has  recdved  the  goods 
themselves,  yet  he  cannot  be  sued  for  the  price.  My  answer 
is  that  the  seller  may  call  on  the  buyer  to  pay  for  the  goods, 
and,  if  he  ffuls  to  compty,  the  seller  may  treat  the  contract 
as  rescinded.  The  effect  of  such  rescission  would  be  to  revest 
the  property  in  the  seller  and  to  entitle  him  to  reemne  the 
possession."  It  is  clear,  however,  that  the  seller  must  not  only 
have  this  right  but  must  also  have  a  right  to  repudiate  the  sate 
if  it  is  not  enforceaable  against  him;  and  if  he  can  do  this,  he 
miut  also  be  able  to  resell  the  goods  and  ^ve  the  second  pur- 
diaser  a  good  title.'^   Similarly  if  the  buyer  resells,  the  statute 

for  the  srttkmcnt  of  boundaries,  mjira,  only  the  remedy  of  the  party  aou^t 

1 490,  and  of  partly  peHonned  con-  to  be  chftrged,  its  benefits  cannot  be 

tnctB  for  the  saJs  <tf  land,  supra,  f  49i.  daimed  by  one  who  is  not  a  por^  to 

**  Taylor  V.  Great  Eastern  Ry.  Co.,  the  oontraot  and  is  not  sought  to  be 

[1901]  1  K.  B.  774, 77B.  charged  therriiy.    St.  Louis  Railway 

"SheltoncThompacm,  eeUo.  App.  v.  Clark,  121  Mo.  169,  25  S.  W.  192, 

327,  70  S.  W.  256;  fifth  Nat.  Bank  v.  906.     But  we  hold  that  the  drfemd- 

Blair  State  Bank,  80  Neb.  400,  114  anta  are  not  trithin  the  above  rule, 

N.  W.  409,  127  Am.  St.  Rep.  762.    In  fw    the    reason    that    thdr    vendw, 

the  case  first  cited,  the  court  mid:  Bain,  avoided  the  contract  in  the  first 

"If  the  acta  of  the  parties  oonstituted  instance  by  refusing  to  let  pl^intiffii 

a  sale  at  law,  the  transaction  was  not  have  the  hogs  in  dispute.     It  would 

virid  but  oidy  voidable  at  the  «leo-  be  illogical  to  hold  that  after  a  vendor 

tion  tit  the  party  to  be  charged.    Ault-  had  repudiated  an  oral  contract  like 

■nao  9.  Booth,  96  Mo.  383,  8  S.  W.  the  one  in  question,  he  could  not  tbeie- 

742;  Maybee  e.  Mooie,  00  Mo.  340,  2  after  sell  the  goods  and  give  good  title. 

B.  W.  471.    And  it  may  also  be  said  That  is  to  say,  that  thereafter  he  must 

that  as  the  Statute  of  Frauds  aSects  keep  the  goods  because  a 
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not  having  been  satisfied,  the  subpurchaser  cannot  enforce  his 
titie  against  the  original  seller."  So  where  two  oral  contracta 
for  the  sale  of  real  estate  are  made  between  different  persons, 
the  pxirchaser  under  the  second  agreement,  if  he  actually  re- 
ceives a  conveyance  though  with  notice  of  the  previous  oral 
contract,  can  retun  his  title.*'  The  seller. had  the  legal  right 
to  repudiate  his  first  oral  contract  and  r^ain  his  title.  This 
right  he  could  transfer  under  the  second  contract;  nor  would 
a  subsequently  executed  memorandum  validating  the  first 
contract,  give  the  purchaser  under  that  contract  a  right  against 
the  grantee  though  it  would  give  a  right  of  action  for  damagee 
against  the  seller.  Indeed  even  though  the  original  owner 
should  execute  a  deed  of  conveyance  to  the  purchaser  who  had 
the  prior  oral  contract,  the  ri^t  of  the  latter  will  be  inferior 
to  that  of  one  who  has  an  earlier  conveyance,  though  it  was 
taken  with  notice  of  the  prior  oral  contract."  But  if  the 
first  oral  agreement  is  validated  by  a  memorandum  made 
prior  to  the  conveyance  of  the  land  to  another  purchaser, 
though  after  a  written  contract  to  convey  has  been  made  with 
him,  the  oral  contract  is  vaUdated  from  the  time  when  it  was 
first  made  and  takes  precedence  over  the  second  conts^ct 
though  that  was  in  writing;  and  if  the  purchaser  under  the 
later  contract  thereafter  takes  a  deed  with  notice  of  the 
prior  contract,  equity  will  compel  him  to  convey  to  the  first 
purchaser."    And,  generally  where  the  statute  is  satisfied  at 


could  not  be  found,  for  the  reason  that 
they  could  be  t&lcen  from  him  by  the 
origiiial  vendee,  which  would  dmtroy 
tbdr  charaoter  as  articles  of  morchan- 
dise.  But  it  is  plain,  that  when  the 
vendor  voids  a  Bale  under  said  stat- 
ute and  retains  the  goods,  his  title 
isM  if  no  Buch  nle  had  ever  been  made, 
aoid  he  can  resell  and  give  as  good  a 
title  as  his  own  to  the  purdiaaer,  who 
can,  at  a  miit  by  the  first  vendee  for 
the  game  goods,  plead  the  action  of  the 
vendor,  as  a  bar  to  eucb  suit." 

"  But  if  the  statute  is  eatiafied  even 
though  after  the  subpurchase,  the 
subpurchaeer'a  title  becomes  enforce- 
able. Norton  v.  Simonds,  124  Mass.  19. 


"  Van  QooBtwe  e.  Logan,  149  ID. 
£88,  36  N.  E.  946;  Asher  v.  Bro4^  OS 
Ky.  270, 24  aw.  1070. 

••  PiekereU  u.  Moras,  97  lU.  220. 

>•  Dawson  t>.  Eilia,  I  Jac.  &  W.  524; 
Chicago  Dock  Co.  v.  Kiuxie,  49  HI. 
289;  Lucas  v.  MitcheU,  3  A.  E.  Manh. 
244;  GoUaber  r.  Hunter,  S  Mo.  907; 
Magee  r.  BUnkfflship,  95  N.  C.  563; 
I^tterson  v.  Martt,  8  Watts,  374; 
Maguire  v.  Heraty,  163  Pa.  381,  30 
AU.  151.  See  also  Mitchdl  e.  King,  77 
m.  462;  Peck  v.  Williams,  113  Ind.  256, 
16  N.  E.  270;  LefTerson  v.  Dallas,  20 
Ohio  St.  68;  Maio  d.  Booworth,  77 
Wis.  660,  46N.W.1043. 
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Bome  time  after  the  oral  bargain,  either  by  a  memorandum,^ 
or  otherwise,^*  the  transaction  dates,  as  between  the  parties 
frran  the  oral  contract.  That  an  tmenforceable  contract  is  not 
void  is  also  shown  by  the  fact  that  where  money  is  paid  by  a 
debtor  to  his  creditor  without  direction  as  to  its  application, 
it  may  be  applied  by  the  creditor  to  the  earliest  item  of  in- 
debtedness though  that  is  unenforceable  because  of  the  statute.^* 

§  8S0.  Third  persons  cannot  take  advantage  of  the  statute. 

It  follows  from  what  has  been  stated  that  a  contract  or  sale 
within  the  statute  is  valid  except  that  it  cannot  be  enforced 
^liunst  either  party  or  his  successor  in  interest  unless  the 
statute  has  been  satisfied  as  to  him.  A  third  party  should  not 
be  able  to  assert  the  invalidity  of  such  transactions,^'  unless 
he  is  an  ass^ee  or  successor  to  a  party  to  the  contract.'*  In 
general  the  authorities  support  this  view.  Therefore,  the  in- 
validity under  the  statute  of  a  lease  cannot  be  shown  by  one 
who  is  not  a  party  to  it.'*  And  in  an  actirai  for  jH^ventii^ 
performance  of  a  contract  between  a  third  person  and  the 
plaintiff,  the  defense  cannot  set  up  that  the  contract  was  oral.** 


'Swinfm,  1690. 

•>  Rile;  o.  Baaoroft'B  EM.,  fil  Neb. 
864,  868,  71  N.  W.  74S  (aoceptoaoe 
and  actual  reodpt  of  goods).  See  also 
GofFard  v.  Steams,  61  Ala.  434,  444. 

«>  See  ff^fV^  t  ITDS,  (uijEn. 

«■  Gmn  tt.  JohmoD,  151  111.  App.  03; 
Schaefn  e.  Wfaitham,  146  la.  M,  121 
N.  W.  763;  Bauer  v.  Webo-  Imple- 
ment Co.,  148  Mo.  App.  652, 129  8.  W. 
69;  Stitt «.  Ward,  lH  N.  Y.  App.  Div. 
626, 127  N.  Y.  8. 361;  Drapao.  Wilson, 
143  ^iB.  610,  128  N.  W.  66.  In  the 
case  last  cit«d  the  court  heU  that  one 
who  claimed  hay  under  an  alleged 
writtoi  bill  of  sak  could  not  set  up 
the  Statute  of  Frauds  ae  a  drfcnoe  to 
an  action  of  replevin  by  one  who 
claimed  the  hay  undcT  a  Bubaequait 
oral  agreement  with  the  sdla".  In 
Jaoob  V.  Smith,  5  J.  J.  Maidi.  380,  a 
[Hincipal  had  agreed  to  sell  certain 
land,  if  his  agent  had  not  "already  dis- 
poeedofit."  The  agent  had  previously 


made  an  oral  bargain  for  the  sale  of  the 
land.  The  principal  was  btid  justified 
in  carrying  out  the  agent's  oontraet. 

**  See  cases  cited  ttipra,  n.  35. 

»fix  parte  Banks,  186  Ala.  275,  64 
80.74. 

*  Jackson  c.  Staaadd,  137  Ind.  692, 
X  N.  E.  345,  37  N.  K  14,  23  L.  R.  A. 
688;  Rice  o.  Mauley,  66  N.  Y.  82,  23 
Am.  Rep.  30.  In  the  form^  case  the 
court  said:  "If  this  be  true,  it  is  no 
conoem  of  the  appdleee.  Parties  to 
contracts  and  their  privies  can  alone 
take  advantage  of  the  fact  that  a  con- 
traet  is  invalid  under  the  Statute  of 
Frauds.  Many  tonaa  of  expression 
by  this  and  other  courto  illustrate  the 
doctrine  that  a  third  person  cannot 
make  the  Statute  of  Fhuids  availaUe 
to  overthrow  a  transaction  between 
other  persons;  that  the  defense  of  this 
statute  is  purdy  a  pcnonal  one,  and 
cannot  be  made  by  strangov.  Burrow 
v.  Railroad  Co.,  107  Ind.  432,  8  N.  E. 
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Again,  if  inBurance  is  made  by  a  buyer  upon  property  which 
he  has  bought  by  oral  purchase,  and  the  statute  has  been  in 
no  way  satisfied,  the  insurance  company  cannot  set  up  that 
the  insurer  had  no  insurable  interest  in  the  property.*^  It 
should  also  be  true  that  the  buyer,  in  tiie  case  of  such  a  sale, 
should  be  able  to  recover  gainst  any  one  who  has  injured 
the  property.  On  this  point  however,  most  of  the  decisions 
seem  to  be  adverse.  The  buyer  has  not  been  allowed  to  sue 
a  carrier  for  goods  injiured  in  transit  when  title  had  passed 
at  common  law,  but  the  statute  had  not  been  satisfied.^ 
It  has  been  held  in  Florida  that  a  buyer  could  not  maintain 
an  action  ^^nst  a  third  person  for  detaining  propoly  which 
the  buyer  had  bought,  the  statute  not  having  been  satisfied.^ 
Other  decifdons,  however,  are  opposed  to  this  in  principle."* 


167;  Bodkin  v.  Msit,  lOQ  Ind.  293, 
1  N.  E.  626;  Cool  s.  Peten  Box,  etc., 
Co.,  87  Ind.  &31;  Dixoa  v.  Duke,  85 
Ind.  434;  Wri^t  tr.  Jonm,  106  Ind. 
17, 4  N.  E.  2S1;  Savage  v.  Lee,  101  Ind. 
£15,  8  Am.  &  Eng.  Enc.  Law,  659,  ftad 
CUM  dted.  It  aonoems  the  remedy 
akm^  and  the  modern  law  is  wdl  set- 
tled that,  in  the  abeotce  of  a  stat- 
utory provision  to  tbe  oontrary,  the 
effect  of  the  statute  is  not  to  lender  the 
BgreuDttit  void,  but  simply  to  pie- 
vent  ita  direct  enforaement  by  the 
partiee,  and  to  r^use  damagefl  for  its 
breaoh.  S  Am.  ft  Eng.  Enc.  Iaw,  658, 
659,  and  cases  dted." 

"  Amatnck  v.  Anuaican  Ins.  Co., 
129  Man.  186;  Waiuer  «.  Milford 
Mutual  F.  I.  Co.,  163  Man.  336,  26 
N.  E.  877,  11  L.  R.  A.  598.  C/.  Stock- 
dale  V.  Dunlop,  6  M.  A  W.  224,  po' 
Parke,  B.;  Felthouae  e.  Bindley,  11 
C.  B.  (N.  S.)  869,  per  WiUea,  J.;  Pit- 
ney V.  Glen  £Ul8  Ins.  Co.,  65  ti.  Y. 
6. 
'  <■  Morgan  v.  Sykea,  stated  in  3  Q.  B. 
486;  O'Neill  o.  New  Y«k,  etc.,  R.  R. 
Co.,  60  N.  Y.  138.  It  should  be  no- 
ticed, however,  that  the  New  York 
statute  says  that  such  a  transaction 
shall  be  "void." 

•Summerall  d.  Thoms,  3  fla.  298. 


"■  Garcia  s.  United  States,  37  Ct  CL 
243.  In  Townaend  ■>.  Haisraves^  118 
Mass.  325,  333,  Colt,  J.,  nid:  "In 
carrying  out  its  purpose,  the  statute 
only  affects  the  modes  of  i«oof  as  to 
all  contracts  within  it.  If  a  memoran- 
dum or  proof  of  any  ot  the  altemaUve 
requirements  peculiar  to  the  seven- 
teenth secti<»)  be  fiimiriied;  if  ao- 
oeptanoe  and  actual  receipt  of  part  be 
shown;  then  the  oral  contract,  as 
proved  by  the  other  evidence,  is  es- 
tablished with  bU  the  consequences 
which  the  common  law  attaches  to  it. 
If  it  be  a  oomjdetAd  oonb-aet  accord- 
ing to  common-law  rules,  then,  as 
between  the  parties  at  least,  the  prop- 
erty vesta  in  the  purchaser,  and  a  ri^t 
to  the  price  in  the  seller,  as  soon  as  it 
is  made,  subject  only  to  the  adlei'a 
Hen  and  ri^t  of  Etomnge  in  tnmnfu. 
Many  points  decided  in  the  modem 
cases  support  by  the  strongest  imidica'- 
tion  the  constraotion  here  givm.  Thu% 
if  one  party  has  sipied  Uie  memonn- 
dum,  the  contract  can  be  enforced 
against  him,  thou^  not  against  the 
othei^-flbowing  that  the  promise  of 
the  other  is  not  wholly  void,  because 
it  affords  a  good  and  valid  considera- 
tion to  support  the  promise  whidt  by 
reason  of  the  memonndum  may  be 
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Further,  thou^  in  Minnesota  and  New  York  it  has  been  held 
that  a  buyer  under  Buch  a  sale  cannot  maintain  an  action 
gainst  an  officer  who  attachee  the  goods  as  the  property  of  the 
seller,"  in  opposition  to  these  cases  are  decisions  in  Mfune  and 
New  Jersey,  allowii^  the  action  i^ainst  the  officer.^'    Under 

enforced.  Reuae  v.  Pickdey,  L.  R.  1 
Ex.  243.  Ilie  memor&ndum  is  buS- 
oient  if  it  be  only  a  lett^  writtui  by 
the  party  to  hia  own  agent;  or  an  entiy 


a  his  own  books;  i 
it  contain  an  txpnas  repudiation  of 
the  oontract.  And  this  because  it  is 
evidence  of,  but  does  not  go  to  make 
the  contract.  Qiboon  p.  Holland,  L.  R. 
1  G.  P.  1;  Buxton  ■>.  Rust,  L.  R.  7  Ex. 
1,  279;  AUen  p.  Bennet,  3  Taunt.  169; 
Tufts  D.  Hymouth  Mining  Co.,  14 
Allen,  407;  Aigua  Co.  r.  Albany,  66 
N.  Y.  496.  A  creditor,  recei'ring  pay- 
ment from  his  debtor,  withcut  any 
direction  as  to  its  am>Iication,  may 
I4>ply  it  to  a  debt  upon  which  no  action 
can  be  maintained  imder  the  statute. 
Haynes  o.  Nice,  100  Man.  327,  1  Am. 
Rq).  109.  The  contract  is  treated  as 
a  subsisting  valid  contract  when  it 
oomes  in  question  between  other  par- 
ties for  purpoeeii  other  than  a  recovery 
upon  it.  Henoe  the  statute  cannot  be 
used  to  charge  a  trustee,  who  may  set 
up  against  his  debt  to  the  principal 
defendant  a  verbal  pcmaiae  within  the 
statute  to  pay  the  dt^endant's  debt 
to  another  tor  a  greater  amount.  Ca- 
hiU  c.  Bigdow,  18  Pick.  368.  And  a 
guarantor  may  recover  erf  his  principal 
a  debt  paid  upon  an  unwrittrai  guar- 
anty. Beal  tr.  Brown,  13  AUen,  114. 
On  the  ground  that  the  statute  afFecta 
the  remedy  and  not  the  validity  of  the 
ccmtract,  it  has  been  held  that  an  oral 
oontraot,  good  by  the  law  of  the  [dace 
whwe  mad^  will  not  be  enforced  in 
the  courts  of  a  country  when  the  stat- 
ute prevaila  Leniux  v.  Brown,  12 
C.B.  801.  The  defendant  may  always 
waive  its  protection,  and  the  court 
will  not  interpose  the  defense.  Middle- 
sex Co.  «.  O^ood,  4  Gray,  447.    And, 


except  that  the  statute  provides  that 
BO  action  shall  be  brought,  there  would 
be  no  good  reMson  to  hold  that  a  mem- 
orandum signed,  or  an  act  of  acceptance 
proved,  at  any  time  before  the  trial, 
would  not  be  sufficient.  Bill  e.  Bament, 
B  M.  &  W.  36;  Tisdale  v.  Harris,  20 
Pick.  g.  In  a  recent  case  in  the  Queen's 
Bend),  a  manorsndum  in  writing 
made  by  the  defendant,  after  the  goods 
had  been  deUvered  to  a  carria  and 
been  totally  lost  at  sea  while  in  his 
hands,  was  held  suffidoit  to  take  tbe 
ease  out  of  the  statute,  and  no  notice 
is  taken  of  the  fact  that  the  goods  were 
not  in  existoice  when  the  memoran- 
dum was  furnished.  Leather  Cloth 
Co.  V.  Hioonimus,  L.  R.  10  Q.  B. 
140." 

•'  Waite  B.  McKdvy,  71  Minn.  197, 
73  N.  W.  727;  Hy  ».  Ormsby,  12  Barb. 
670.  See  also  VTmner  v.  Williams,  62 
Mich.  363,  28  K.  W.  904.  Here  also 
it  should  be  noticed  that  both  the 
Minnesota  and  the  New  Yivk  statute 
use  the  word  "void,"  and  though  tbe 
New  Ywk  court  does  not  apparently 
regard  this  as  aSeeting  the  construction 
of  the  atatote,  the  Minnesota  court 
does.    See  notes  to  the  following  seo- 

"Cowan  «.  Adams,  1  Fairf.  374,  26 
Am.  Dec.  242;  Sharon  s.  Humphreys, 
2  Qreen  (N.  J.  L.),  217.  So  in  Godden 
e.  Pierson,  42  Ala.  370,  the  court  hdd 
that  one  who  had  been  gamisheed 
mi^t  show  as  a  defence  that  tbough 
he  was  indebted  to  the  [Hineipal  de- 
fendant at  the  time  of  aervioe  of  pato- 
ess,  he  had  mibsequently  satisfied  tbe 
debt  by  p^forming  a  previously  ex- 
isting contract  with  a  third  psson, 
even  though  this  contract  was  oral 
and  within  the  statute. 
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a  Federal  statute  allowii^  compensation  to  loyal  owners  ot 
property  captured  or  destroyed  during  the  Civil  War,  the  Su- 
preme Court  of  the  United  States  had  to  consider  the  question 
whether  the  buyer  of  cotton,  under  a  sale  in  which  the  statute 
had  not  been  satisfied,  could  be  r^arded  as  owner,  and  the 
court  held  that  he  could  not.'*  The  court  cites  no  authorities 
in  support  of  this  statement,  however;  and  a  later  decision  by 
the  same  court,  involving  almost  precisely  the  same  question, 
expressed  a  contrary  view  without  citing  the  earlier  case." 


§  BSl.  Effect  of  the  word  "  rold  "  ot  a  similar  word  in  statutes. 
How  far  the  use  of  the  word  "void"  in  the  statute  '^  should 
be  held  to  require  a  difference  in  construction  is  a  question 
upon  which  auth(m1y  is  not  wholly  consistent.  It  may  be 
questioned  whether  statutes  containing  this  wOTd  were  in- 
tended to  vary  the  meaning  of  the  English  statute  which 
forms  the  original  baus  of  all  of  them,  and  it  may  fairly  be 
argued  that  the  word  "void"  shoud  be  ^ven  the  mean- 
ing of  "voidable,"  at  the  election  of  the  other  party.  The 
deciraons  of  some  courts,  at  least,  warrant  such  a  construction.'^ 


u  Mohan  t>.  United  States,  16  WaU. 
143,  21  L.  Ed.  307.  Miller,  J.,  de- 
Uyering  the  opinion  of  the  oourt,  said 
(p.  147):  "To  hold  that  an  agreement 
which  that  statute  declares  shall  not 
be  allowed  to  be  good  and  valid  was 
fluffioient  to  transfer  the  title  of  the 
property  to  the  claimant  would  be  to 
ovoTUle  the  uniform  construction  of 
thia  or  a  nimily  clauae  in  all  fitatutea 
of  F^uda  by  all  the  courts  which  have 
construed  them." 

M  Brig^  e.  United  States,  143  U.  8. 
340, 12  8.  Ct.  391,  36  L.  Ed.  180.  The 
oourt  there  said:  "There  was  no  cred- 
itor or  purchaser  who  could  question 
the  transfer  of  title  to  the  vendee. 
Hm  goTernment  stood  in  no  such  rela- 
tion and  could  raise  no  such  objection. 
It  has  no  prfr«xisting  demand  or  equity 
against  the  property.  All  the  rights 
<rf  the  government  resulted  from  cap- 

^  See  tupro,  {  626. 


MIn  Crane  v.  Powell,  139  N.  Y. 
379,  384,  34  N.  E.  911,  the  court  said, 
speaking  of  the  statute:  "It  simply 
requires  that  certain  agreements  must 
be  proved  by  writing.  It  introduced 
a  new  rule  of  evidence  in  certain  cases 
without  condemning  as  ill^al  any 
contract  that  was  legal  before."  Tlte 
court  here  does  not  seem  to  distiii> 
guisfa  the  constraction  to  be  ffiva  the 
New  York  statute  from  that  given  the 
t^"E'''*'  statut«.  In  Riley  v.  Ban- 
croft's £^t.,  51  Neb.  864,  868,  71  N.  W. 
746,  the  court  said:  "While  the  stat- 
ute declares  that  sales  not  conforming 
to  its  requireioents  shall  be  void,  it  is 
a  truism  that  they  are  not  void,  but 
voidaUe.  Such  is  the  construction 
that  all  courts  have  placed  upon  the 
statute.  Indeed  the  requirements  of 
the  statute  are  in  a  certain  sense  merdy 
requirements  of  oertsin  modea  of  proof 
and  not  requirements  of  inhraent  de- 
ments in  the  contract."    In  Doney  o. 
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OtAier  courts,  however,  construe  the  word  more  literally  with- 
out oonndering  its  history." 


Lwi^ilin,  50  Ind.  ^p.  38,  42,  46,  47, 
the  oouit  8ud:  "It  has  bem  bdd  th&t 
the  wwda  'T(»d'  nnd  'invalid,'  when 
used  in  regiud  to  contrects  not  immonl 
nor  BgAinnt  public  potic^,  usually  mean 
voidable  at  the  option  of  one  (J  the 
partiee,  or  some  one  legally  interated 
therein,  and  that  euoh  oonatruotion 
leads  to  feww  erron  than  that  which 
Mcribes  to  thooe  words  the  meaning 
<rf  absolute  nullity  for  any  and  all 
purpoflea.  State  e.  Richmond,  26  N.  H. 
232;  Mutual  Benefit  life  Ins.  Co.  v. 
Winne,  20  Mont.  20,  49  Pac.  440;  Peai^ 
soli  V.  Chapin,  44  Pa.  9;  Ewell  p.  Daggs, 
108  U.  8.  143,  2  8.  Ct.  408,  27  L.  Ed. 
682;  Kearney  v.  Vaughan,  fiO  Mo.  284. " 
See  also  Wills  t>.  Boss,  77  Ind.  I.  Such 
was  the  construction  put  upon  the 
word  "void"  in  the  Sales  in  Bulk  Act 
in  DicUnson  o.  Hai^nson,  76  N.  J.  L. 
97,  72  Atl.  941. 

••  In  lAun  V.  Pacific  Mut.  L.  Ins. 
Co.,  131  Wis.  655,  660,  111  N.  W.  660, 
howevn,  the  court  stud:  "Where  the 
contract  is  declared  void  by  ststute, 
and  the  statute  is  within  the  power  <tf 
the  le^alature  to  enact,  there  is  not 
much  room  for  discusaon,  although 
even  thai  the  whole  purview  of  the 
statute  may  indicate  that  the  word 
'void'  is  used  in  the  sense  of  'void- 
aUe.'"  In  Pierce  v.  Clarke,  71  Minn. 
114,  73  N.  W.  622,  in  oonstruing  the 
Minnesota  staute  which  contains  the 
word  void,  the  court  wait  farther  and 
dedaied  a  oontract  within  the  statute 
"abeoluteiy  void,"  and  overruled  a 
statement  in  Hagelin  v.  Wacks,  61 
Minn.  214,  216,  63  N.  W.  624,  tJiat 
such  a  oontract  was  merely  not  en- 
forceable by  action.  See  also  Presto 
wood  s.  Carlton,  1S2  Ala.  327,  EO  Bo. 
2S4;  Soott  p.  Bush,  26  Mich.  418,  12 
Am.  Rep.  311;  Barton  c.  Cray,  67 
Mich.  622,  24  N.  W.  638;  Waite  e. 
McKdvy,  71  Minn.  167,  73  N.  W.  727; 


Marie  v.  Garrison,  13  Abb.  N.  C.  210, 
257,  259;  Bnmdeia  v.  Neustadtl,  13 
Wis.  142.  In  Bx  parte  Bonks,  185  Ala. 
275,  64  So.  74,  the  court  said  in  the 
most  emphatic  way  that  a  oontract 
within  the  statute  was  "absolutely 
void,"  not  voidable,  but  "a  nullity" 
and  yet  said  that  uoless  the  defence  was 
taken  by  plea  or  demurrer,  it  was 
waived,  and  held  that  third  persons 
could  not  take  advantage  of  the  fail- 
ure to  satisfy  the  statute.  As  the  Ala- 
bama court  seems  to  mean  by  "absi>' 
lutety  void"  what  other  oourts  mean 
by  voidable,  it  is  unfortunat«  to  create 
confusion  by  a  difference  in  terminol- 
ogy. In  California,  the  statute  de- 
clares oral  agreements  within  its  scope 
"invalid."  Such  agreements  are  held 
enforceable  unless  the  defence  is  as- 
serted. 

In  Townsend  o.  Hargraves,  1 18  Mass. 
326,  the  Supreme  Court  of  Massachu- 
setto,  in  construing  the  section  of  the 
local  statute  relating  to  the  sale  of  goods 
in  which  the  words  emplo3red  were, 
"shall  be  good  and  vaUd,"  said:  "It  is 
true  there  is  a  difference  in  phraseolo^ 
in  these  sections;  but  in  view  of  the 
policy  of  the  enaetmmt,  and  the  ne- 
cessity of  giving  consistency  to  all  its 
pu^,  thij  difference  cannot  be  hedd 
to  change  the  force  and  effect  of  the 
two  sections.  ,  .  .  The  validity  in- 
tended is  that  which  will  support  an 
action  on  the  oontract.  ...  In  carry- 
ing out  its  purpose,  the  statute  oidy 
affects  the  modee  of  proof  as  to  all 
contracts  within  it."  So  in  Bird  e. 
Munroe,  66  Mo.  337,  22  Am.  Rep.  571, 
the  court  disclaimed  any  distinction 
between  the  words  in  different  secUons 
of  the  statute:  no  oontract  "shaU  be 
valid,"  and  "no  action  dtall  be  main- 
tained "  on  certain  contracts.  In  Jones 
8.    Dak.    432^    127 
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§  SS2.  Divisible  contracts. 

A  contiract  though  within  the  statute  as  to  some  portion  of 
the  performance  promised  by  the  defendent,  may  not  be  as  to 
the  remainder.  Such  a  contract  is  nevertheless  unenforceable 
in  any  part,  since  the  contract  is  an  oitirety,  and  the  fact  that : 
part  cannot  be  enforced  involves  the  unenforceability  of  the 
whole."  "Evm.  though  the  contract  is  divisible  in  its  nature  ** 
and  a  divirable  portion  of  performance  on  both  sides  may  not 
be  within  the  statute,  the  same  result  must  be  reached.  As  a 
divMble  contract  is  not  several  contracts  but  a  single  ^i;ree- 
ment,  neither  party  can  be  required  to  perform  part  tmless  the 
whole  is  enforceable.  Therefore,  so  long  as  tiie  conta»ct  is 
wholly  executory,  it  seems  obnoxious  to  the  statute  unless  it 
can  be  saved  under  the  principles  of  part  performance  or  of 
contracts  executed  on  one  side  referred  to  in  the  preceding 
sections  as  adopted  by  some  courts.^  Nor  would  it  seem 
material  that  a  division  cd  the  agreed  consideration  on  the  plain- 
tiff's side  had  been  actually  performed  in  expectation  of  re- 
ceiving the  promised  correspondii^  division  oi  performance 
from  the  defendant.  As  the  contract  is  by  hypotheds  but 
a  single  contract,  it  does  not  follow  that  the  defendant  would 


N.  W.  638,  "inndid"  in  the  local 
statute  wu  hdd  equivaJeat  to  void. 

"CaatM  p.  Beckett,  7  T.  R.  201; 
Tliraiiu  t>.  Williama,  10  B.  tc  C.  664; 
Hecbelen  v.  Wallace,  7  A.  A  E.  49; 
Vau^uut  V.  Hancock,  3  C.  B.  766; 
Harman  v.  Reeve,  IS  C.  B.  S87;  Pond 
0.  Sheean,  132  HI.  312,  23  N.  E.  lOlS, 
a  L.  R.  A.  414;  Rainbolt  e.  East,  S6 
Ind.  638,  26  Am.  Rep.  40;  Caylor  v. 
Ro^  99  Ind.  1;  Becker  v.  Mason,  30 
Kan.  697, 2  Pac.  860 ;  Jackson  v.  Evans, 
44  Midi.  510,  7  N.  W.  79;  Savage  v. 
Canning,  llr.  R.  C.  L.  434. 

"Aa  to  the  meaning  of  divisible 
contracts,  see  infra,  i  861. 

■•  la  Cooke  p.  Tombs,  2  Anst.  420, 
the  defendant  contracted  to  sell  cer- 
tain real  eatate  and  the  petaonal  prop- 
erty thereon  for  a  lump  sum.  It  was 
h^  that  the  contract  was  unenforce- 
able even  as  to  the  petaonal  propOTty. 


The  court  seHned  to  think  Uiis  wonld 
be  BO  even  if  the  price  were  not  a  lump 
sum,  eince  it  oould  not  be  assumed  that 
the  parties  would  have  bought  or  eM 
the  personal  property  without  the  real 
eetate.  The  same'  result  was  reached 
in  fact  in  Lea  p.  Barber,  2  Anst  425,  a. 
where  the  price  was  divisible.  See 
also  Mechelm  v.  Wallace,  7  Ad.  ft  B. 
49;  Stringfellow  v.  Ivie,  73  Ala.  209; 
Grant  o.  Grant,  63  Conn.  £30,  29  Atl. 
16,  38  Am.  8t.  Rep.  379;  Tht^er  ■>. 
Rock,  13  Wend.  53.  Contracts  aie 
sometimes  called  dtvisiUe  when  vibai 
is  really  meant  is  that  they  are  sevoal 
independent  contracts.  Where  such 
is  the  case  even  though  the  independent 
contracts  were  made  at  the  same  time 
one  may  be  enforced  without  refei^ 
once  to  the  unenforcealnlity  of  the 
other.    Mayfidd  e.  Wadslqr,  3  B.  A  C 
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have  agreed  to  give  a  single  division  of  the  contract  for  the 
price  provided  therein,  had  the  contract  not  also  provided  that 
the  remaining  divisions  of  the  contract  also  would  be  pet- 
fonned.**  But  \diere  the  entdie. consideration  agreed  for  on 
one  side  has  been  ^ven,  Hhe  party  so  performing  may  recover 
under  the  contract  fra*  a  divisible  portion  of  the  performance  on 
the  other  side  which  is  not  within  the  statute.*'    Thus  it  has 


••Bee  Oalvin  v.  Prentice,  46  N.  Y. 
162,  6  Am.  R(¥>.  S8.  In  rach  a  case 
the  plniatiff  may  recover  on  the  theory 
of  quam-oontraot,  and  the  extoit  of 
his  reoovery  may  in  a  particular  oaae 
be  that  qiedfied  in  the  expren  coa- 
tnct.  See  infra,  {  1459,  but  it  ahould 
be  retnembered  that  the  obligation 
on  wtuch  reoovery  is  had  is  quosi-aoa* 
tioctual. 

In  Hurley  v.  Donovan,  182  Mam.  64, 
68,  64  N.  £.  685,  the  court  said: 
"Where  the  plaintiS  has  done  work  in 
consideration  of  the  defendant's  prom- 
ising to  do  two  things,  the  im>miae  to 
do  one  being  vaUd,  the  promise  to  do 
the  other  being  within  the  statute  of 
frauds,  it  has  been  hdd  that  the  plain- 
tiff can,  if  he  ohooeee,  forego  all  ri^ts 
1^  reason  of  having  been  promised  the 
two  things,  and  enforce  the  perform- 
anoe  of  the  one  for  which  the  promise 
is  valid,  M  in  Raad  p.  Mather,  llCush. 
1,  69  Am.  Dec.  131.  There  are  other 
caaee  where  there  is  a  oontraot  con- 
taining 'several  stipulations,  having 
itfereooe  to  distinct  objects,  and  im- 
posing distinct  duties,  some  of  which 
osn  and  some  cannot  be  enforced,'  in 
^riiioh  it  has  been  held  that  one  of  the 
BBpanita  oontraots  not  within  the  stat- 
ute can  be  eoloreed  although  some  are 
vithin  the  statute  and  cannot  be  enr 
forced,  as  in  Friedn  s.  Pettingill,  116 
Mass.  516.  But  in  the  ease  at  bar  the 
IHomise  is  part  of  one  inseparable  con- 
tract, namely,  the  contract  to  reconvey 
the  land  on  being  paid  the  money  lent, 
and  until  then  to  keep  down  the  inter- 
est on  the  [sior  incumlMance.  It  is 
like  an  agreement  to  buy  a  cai^  of 


goal  and  pay  for  its  transportation  from 
Philadelphia  to  Boston,  which  was  un- 
der consideration  in  Irvine  tr.  Stone,  6 
Cush.  608,  and  like  the  agreement  to 
Bdl  flats  and  fill  them  to  a  eped&ei 
grade,  and  to  sdl  land  and  pay  a  sewer 

Monks,  6  Gray,  492,  and  in  Carr  P. 
Dooley,  119  Mass.  294.  In  such  cases 
BO  long  as  the  part  of  tlie  oontraot 
within  Uie  statute  of  frauds  is  uneze- 
outed,  DO  part  of  the  contract  can  be 
enforced,  as  was  held  in  Irvine  p. 
Stone,  6  Cuah.  608;  on  the  other  hand 
it  has  been  hdd  that  when  the  parties 
have  voluntarily  executed  the  part 
wbicb  is  within  the  prohibition  of  the 
statute,  the  iMomise  to  do  something 
not  within  the  statute  made  in  consid- 
eration of  that  which  is  within  the 
statute  can  be  enforced,  ^ge  v. 
Monks,  5  Gray,  492;  Cair  tr.  Dooley, 
119  Mass.  294.  And  see  Wethcrbee 
V.  Potter,  99  Mass.  354." 

■1  In  Wood  ti.  Benscm,  2  Cr.  &J.  94, 
the  defendant  entered  into  the  follow- 
ing guaranty:  "I,  the  undersigned,  do 
hereby  engage  to  pay  the  directors  of 
the  Manchester  Gas  W<wks,  or  their 
collector,  for  all  the  gas  which  may  be 
consumed  in  the  Minor  Theatre,  and 
by  the  lamps  outside  the  theatre,  dur- 
ing the  time  it  is  occupied  by  my 
brother-in-law,  Mr.  NeviUe;  and  I  do 
also  engage  to  pay  for  all  arrears  which 
may  be  now  due.  Witnen  my  hand, 
thia  10th  day  of  August,  1830."  The 
court  h^  the  agreement  void  as  to 
the  arrears  because  there  was  no  ocm'- 
sideralion  appearing  from  the  memo- 
randum to  support  the  pKHnise^  but 
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been  held  that  a  contract  to  guarantee  the  conditicm  of  a 
sidewalk  or  a  roof  for  a  period  of  five  years,  the  agreement 
on  the  ol^er  dde  beii^  fully  executed,  m^t  be  enforced  for 
the  period  within  a  year  after  it  was  made.'*  It  has  hitherto 
been  assumed  that  the  part  of  the  contract  which  is  still  un- 
^ecuted  is  within  the  statute.  But  it  may  be  supposed  that 
every  part  of  the  contract  which  is  obnoxious  to  the  statute  has 
been  performed.  Under  these  circumstances  even  though  a 
contract  is  not  properly  tenned  divisible,  the  promise  for  the 
remuning  performance  may  be  enforced."     If,  however,  the 


hdd  Uut  reoorery  might  be  bad  for 
the  gM  Enibaequ«itl7  BuppL'ed.  See 
aiaa  Floumoy  e>.  Van  Campen,  71 
C&l.  14,  12  Pm.  257;  R&nd  v.  Mather, 
11  Cuah.  1,  Sd  Am.  Dec.  131;  Hurlej 
p.  Donovan,  182  Mass.  64,  68,  64  N.  E. 
635;  Godefroy  t>.  Hupp,  93  Wash.  371, 
160  Pac.  1066.  Cf.  Pond  d.  Shoean, 
132  m.  312,  23  N.  E.  1018,  8  L.  R.  A. 
414,  where  an  oral  contract  to  leave 
the  plaintiff  real  and  personal  prop- 
erty in  conaideratioQ  of  services,  was 
held  unenforceable  even  for  the  pet^ 
sonal  property  aft«r  the  services  had 
been  poformed. 

•"  Okin  p.  Selidor,  78  N.  J.  L.  54, 
56,  78  Atl.  770,  138  Am.  St.  Rep.  588. 
The  court  aaid:  "Hie  agreement  was 
not  that  after  the  first  year  the  side- 
walk should  be  in  good  condition  for 
four  more  years,  but  that  it  should  be 
in  such  condition  during  the  first  year 
as  w^.  As  to  a  breach  occurring  dur~ 
ing  the  first  year,  this  agreement  was 
therefore  not  one  that  was  not  to  be 
performed  within  one  year.  The  fact 
that  an  action  for  breaches  occurring 
after  the  first  year  would  be  barred 
by  the  statute  does  not  entw  into  the 
present  case  in  which  the  cause  of  ac- 
tion arose  within  the  year."  In  the 
similar  case  of  Phihp  Carey  Mfg.  Co.  v. 
Southern  Construction  Co.,  2  Ala.  App. 
202,  S6  So.  746,  though  the  court  notes 
that  the  breach  relied  on  occurred 
within  a  year,  it  also  seems  of  opinion 
that  the  oontfaot  in  no  event  was 


within  the  statute  because  the  contin- 
gency on  which  liability  mif^t  arise^ 
might  happen  within  the  year,  and  cites 
the  cases  coaceming  contracts  c^  insur- 
anoe  r^erred  to  rupra,  i  4B5.  It  shouki 
be  observed,  however,  that  the  oontiact 
of  insurance  may  be  fulfilled  within  a 
year  by  the  occurrence  of  km  to  the 
full  amount  of  the  policy  within  that 
time;  but  a  contract  to  guarantee  a 
roof  for  five  years  is  not  fulfilled  whoi 
a  breach  of  the  guaranty  occurs  within 
a  year,  and  even  if  the  total  destruc- 
tion of  the  premises  might  terminate 
the  obligation  within  a  year,  it  would 
be  excused  not  p^ormed.  See  supra, 
1406- 

"  Morgan  v.  Griffith,  L.  R.  6  Exch. 
70;  Angell  v.  Duke,  L.  R.  10  Q.  B.  174; 
PesnaU  v.  Henry,  153  Cal.  314,  95 
Pao.  154;  St^henson  v.  Arnold,  89 
Ind.  426;  Roeenbeis  o.  Drooker,  229 
Mass.  205,  118  N.  E.  dtS;  Nt^ey  b. 
Jeffers,  28  Ohio  St.  90;  Dock  e.  ^rt, 
7  W.  A  S.  172.  In  Zwicker  e.  Gardner, 
213  Maffi.  gs,  99  N.  E.  949,  42  L.  R.  A. 
(N.  S.)  1160,  a  mortgagee  i»omieed 
orally  that  if  the  mortgagor  would  re- 
frain from  bidding  at  the  foreclosure 
sale,  he  himself  would  bid  in  the  fxop- 
erty,  sell  it,  and  account  for  the  sur- 
plus over  and  above  the  debt  and  ex- 
penses. The  mort^gor  refrained  as 
requested.  The  [Mvpwty  was  sold  and 
suit  was  brought  for  the  surplus.  The 
court  said:  "Nothing  remains  to  ba 
done  except  for  the  defendant  to  ao- 
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local  statute  declares  that  the  ordinal  contract  was  void,  and 
this  word  is  literally  construed  '*  it  seems  impossible  to  ass^ 
Umt  the  portion  of  it  remaining  unperformed  can  be  enforced," 
unless  the  acceptance  of  part  perfomiance  can  be  said  to  have 
indicated  mutual  assent  to  the  creation  of  a  new  contract.**" 

§  633.  The  doctrine  of  part  performance  applies  exdtuire^ 
to  contracts  for  the  sale  of  land. 

In  contracts  for  the  sale  of  goods  which  are  within  the 
statute,  its  e:q>ress  terms  provide  that  certain  acts  of  part  per- 
formance operate  as  a  satisfaction  of  its  requirements,  so 
that  there  has  been  no  occauon  for  any  equitable  addition  to 
the  terms  of  the  section  of  tiie  statute  relating  to  such  transac- 
tions.** It  has  not  been  su^ested  that  part  performance  vali- 
dates a  pronuse  to  answer  for  the  debt  of  another;  and  though 
it  has  been  often  urged  that  after  marriage  has  taken  place, 
an  oral  pnmiise  previously  made  in  consideration  thereof  should 
be  enforced,  the  contrary  has  been  uniformly  held,"^  unless  the 

oount  for  and  pay  ova  the  excen^     314)  Fleoner  n.  Flenner,  20  Ind.  S&4; 


That  part  of  the  oontract  ia  sqHuable 
from  the  rest  of  the  contmot,  oad  the 
rest  of  the  oontr&ot  having  been  per- 
formed, there  is  no  reason  why  this  part 
ot  it  should  not  ha  enforced.  And  to 
that  effect  see  the  Eaaes  which  we  die. 
Page  p.  Monks,  S  Gmy,  492;  Trow- 
bridge  v.  Wetherbee,  11  Allen,  361; 
Greffam  v.  Pierce,  143  Maaa.  386, 
S  N.  E.  819."  Cf.  Dy«  tr.  QraveB,  37 
Yt  360. 

"  See  tupra,  f  631. 

*■  Heroe  t>.  Clarke,  71  Minn.  114,  73 
N.  W.  622. 

*",  See  supra,  S  603. 

« Sarlciaian  a.  Teele,  201  Maaa.  696, 
e07,  60S,  88  N.  E.  333. 

*>  Montacute  ».  Maxwell,  1  P.  Wm. 
618;  Cabin  o.  Caton,  L,  R.  2  H.  L.  127; 
In  re  Holland,  IlOOl]  2  Ch.  145;  M'As 
kee  0.  M'Cay,  2  Ir.  R.  Eq.  447;  Lloyd 
V.  Fulton,  91  U.  a  479,  23  L.  Ed.  363; 
Andrews  v.  Joam,  10  Ala.  400,  420; 
Peek  V.  Peek,  77  Cal.  106,  19  Pac.  227, 
1  L.  R.  A.  186,  11  Am.  St.  Rep.  244; 
Keady  c  White,  168  111.  76,  48  N.  E. 


Fmaer  o.  Andrews,  134  la.  621,  112 
N.  W.  92,  11  L.  R.  A.  (N.  8.)  693,  13 
Ann.  Cas.  566;  (keen  u.  Green,  34 
Kana.  740,  10  Pac.  166,  66  Am.  Rep. 
266;  Petty  e.  Petty,  4  B.  Mon.  216,  39 
Am.  Dec.  601;  Albert  p.  Witrn,  6  Md. 
66;  Db^uw  e.  Wood,  148  Maas.  132, 
19  N.  E.  1,  1  L.  R.  A.  618;  Welch  v. 
Whelpley,  62  Mich.  15,  28  N.  W.  744, 
4  Am.  St.  Rep.  810;  Cole  v.  Cole,  99 
Min.  335,  54  So.  953,  34  L.  R.  A.  (N. 
8.)  147,  Ann.  Cas.  1913  E.  332;  Wat- 
Una  ■>.  Watkina,  82  N.  J.  Eq.  483,  89 
AU.  263;  Hunt  v.  Hunt,  171  N.  Y.  396, 
64  K.  £.  169,  59  L.  R.  A.  306;  McCart- 
ney p.  Pitaworth,  142  N.  Y.  App.  D. 
202,  126  N.  Y.  S.  906;  Heniy  k.  Henry, 
27  Ohio  St.  121;  Adams  v.  Adams,  17 
Oieg.  247,  20  Pac.  633;  Iiard  p.  Iiard, 
Baa.  Eq.  228;  Hackney  v.  Hackney,  8 
Humph.  462;  Hannon  v.  Hounihan,  86 
Va.  429, 12  S.  E.  167;  Rowdl  i>.  Barbv, 
142  Wis.  304,  125  N.  W.  937,  27  L.  R. 
A.  (N.  8.)  1140;  Crow  s.  Cbmptxd. 
L.  R.  10  ^Oct.  Eq.  186. 
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promisor  fraudulently  intended  from  the  outset  to  induce  the 
marri^e  without  performii^  his  promise.  In  such  a  case 
specific  performance  has  generally  been  allowed.**  Nor  does 
it  help  the  plaintiff's  case  that  relying  upon  an  agreement  in 
consideration  of  marriage  he  chai^;ed  his  position,  as  by  giving 
up  his  employment."  An  agreement  not  performable  within 
a  year  also  is  not  validated  by  part  performance,^  though 
performance  of  one  entire  side  of  such  a  contract  or  of  a  divisible 
portion  thereof  is  often  held  to  make  the  statute  inappU- 
cable." 

Though  the  doctrine  of  part  performance  is  not  applicable 
to  other  provisions  of  the  statute  than  that  relating  to  real 
estate,  whether  because  quasi-contractual  remedies  afford  suflS- 
cient  relief  for  such  hardships  as  are  likely  to  arise  under  otho" 
clauses,  or  because  courts  of  equity  have  built  up  the  doctrine 
in  regard  to  part  performance,  and  it  is  chiefly  the  clause  of 
the  statute  relating  to  land  which  comes  before  such  courts,  it 
seems  that  the  doctrine  will  none  the  less  be  applied  to  an 
oral  contract  for  the  sale  of  land  because  the  contract  was  not 
performable  within  a  year.'* 


••Cookee  v.  Masoall,  2  Vera.  200; 
Dundas  v.  Dutou,  1  Vea.  Jr.  lOS,  190; 
Wood  V.  Midgl^,  S  D.  M.  &  G.  41; 
GatoD  V.  C&ton,  1  Cb.  App.  137;  Fwk 
f.  Ptok,  77  Col.  106,  19  Pac.  227,  1 
L.  R.  A.  185,  11  Am.  St.  Rep.  244; 
Gre^  V.  Green,  34  Kana.  740,  10  Pae. 
156,  65  Am.  Hep.  256;  Petty  v.  Petty, 
4  B.  Moa.  215,  39  Am.  Dec.  601.  But 
Bee  ombra,  Hackney  o.  Hackney,  8 
Humj^.  452. 

*■  Dienst  «.  Dim«t,  176  Mich.  724, 
141  N.  W.  591. 

n  Briton  V.  Rowiter,  11 Q.  B.  D.  123; 
Conoley  f.  Uarrell,  1S2  Ala.  243,  02 
So.  511;  Oak  Leaf  Mill  Co.  d.  Cooper, 
lOa  Ark.  79,  146  S.  W.  130;  Long  v. 
Long,  162  Cal.  427,  122  Pao.  1077; 
BuUer  v.  Shehan,  61  lU.  App.  561; 
Smith  e.  Cham  Ac.  Piano  Mfg.  Co., 
176  Mich.  371,  141  N.  W.  563,  186 


Mich.  313,  151  N.  W.  1025;  Union 
Savings  Ac.  Co.  d.  Knmim,  88  Wash. 
20,  lG2Pac.  681.  C/.  DiamMid  ».  Jao- 
quith,  14  Aril.  119,  125  Pac.  712,  L.  R. 
A.  1916  D.  880;  Bagwell  c.  Milam,  9 
Ga.  App.  315,  71  S.  E.  684. 

'1  See  supra,  \  604. 

■"  FaU  p.  Hkielrigg,  45  Ind.  676,  15 
Am.  Rep.  278.  See  also  Lavoie  o. 
Dube,  229  Mass.  87,  IIS  N.  K  179. 
The  former  case  was  made  the  baain  of 
the  broad  statonent  in  Baynn  u. 
Chastain,  S3  Ind.  376,  380,  tiiat  the 
prohibition  of  the  statute  against  oon- 
tracts  not  performable  within  a.  year 
"is  not  applicable  to  agreonente  in 
rd&tioQ  to  real  estate."  A  similar 
statement  is  made  in  laggard  v. 
Hooeevelt,  2  E.  D.  Smith  (N.  Y.),  100, 
but  such  broad  statements  are  esce|>. 
tioual  and  do  not  repreeoit  the  law. 
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§  SS4.  Quasl-Goiitractual  recovery  for  part  peifonnanca  of  a 
contract  within  the  statnte. 

Whether  aa  agreement  obnoxioua  to  the  Statute  of  Frauds 
is  void  or  merely  unenforceable,  one  who  has  partly  performed 
the  agreranent  and  who  is  not  in  default  in  continuing  perform- 
ance should  be  compensated  for  any  benefit  which  he  has 
furnished  his  co-contractor.  It  has  been  mi^^ted  by  a  learned 
writer  ''*  that  such  relief  ought  not  to  be  granted  if  the  plaintiff 
knew  that  the  agreement  was  unenforceable,  since  it  is  said  he 
has  thereby  voluntarily  assumed  the  risk  of  receiving  nothing 
in  return  for  his  performance.  This  suggestion,  however,  as 
the  writer  admits,  is  not  supported  by  the  deciBions,  and  ri^tly, 
for  it  fails  to  rect^nize  the  important  distinction  between  (1) 
agreeing  to  buy  a  chance  of  performance  and  (2)  agreeing  to 
buy  the  performance  itself,  knowing  that  there  is  a  chance  that 
Ihe  proposed  exchange  will  not  be  carried  out.  One  who  agrees 
to  pay  a  price  for  an  insurance  policy  or  for  the  forbearance  of 
a  doubtful  claim,  is  proposing  to  buy  a. chance.  If  he  gets 
nothing  from  the  insurance  company,  or  if  in  fact  there  was 
no  enforceable  claim,  he  has  none  the  leas  got  what  he  bargained 
for.  Even  one  who  under  a  mistake  pays  a  claim  which  he 
supposes  to  be  valid  but  which  is  invalid,  at  least  achieves  the 
result  he  desires — ^freedom  from  liability;  though  he  might 
have  achieved  that  result  without  payment.  But  when  one 
who  has  given  his  performance  in  return  for  a  promise  of  a 
specific  exchange  does  not  receive  that  exchange,  there  is  failure 
of  consideration  on  the  one  side  and  unjust  enrichment  on  the 
other;  and  his  knowledge  beforehand  that  he  may  not  receive 
that  exchange  does  not  alter  the  case.  It  woiild  be  as  unfortu- 
nate in  law  as  in  morals  if  one  who  had  paid  a  tiiousand  dollars 
for  an  absolute  promise  of  a  piece  of  land  believing  that  the  vend- 
or's word  was  as  good  as  his  .bond,  though  knowing  the  oral 
agreement  was  l^ally  invalid,  should  be  without  remedy  if 
the  vendor  or  his  representatives  failed  to  perform.  In  fact, 
without  regard  to  the  plaintiff's  knowledge,  or  lack  of  knowl- 
edge, of  tiie  invalidity  of  the  oral  contract,  he  is  allowed  to 
recover  the  fiur  value  of  what  he  has  ^ven  when  the  defendant 
fails  or  refuses  to  perform  on  his  part.   It  is  immaterial  whetiier 

n  Woodward,  QuMi-ContnotB,  {  H. 
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the  pUinliff  has  parted  with  money,"  property,"  or  Bervioee." 
The  value  of  the  use  of  premises  may  also  be  recovered  from 
one  who  has  occupied  them  under  an  oral  contract  to  pur- 
chase," or  an  oral  lease  within  the  statute.^   It  has  been  held 


"  OosbeU  v.  Archer,  2  Ad.  A  E.  SOO; 
Head  e.  Sandera,  189  Ala.  443,  66  So. 
621;  LitteU  t>.  Joan,  66  Ark.  139,  19 
S.  W.  487;  BeiBtold  a.  Worthy,  182 
III.  App.  379;  Frey  o.  Stanf^,  148  la. 
£22, 125  N.  W.  868;  Broahear  e.  RabcoH 
6teiD,  71  KaoB.  45S,  80  Pac.  050. 
Roberteon  v.  Totley,  84  Kans.  817,  llfi 
Pac.  640;  Weber  t>.  Weber,  26  Ky.  L. 
Rep.  908,  76  8.  W.  607;  JelliBon  v. 
Jordan,  68  Me.  373;  Croae  v.  Iler,  103 
Md.  S92,  64  Atl.  33;  Cot^  t>.  Doggett, 
2  Allm,  439;  De  Mobs  v.  Robinson,  46 
Mich.  62,  8  N.  W.  712,  41  Am.  Hep. 
144;  PresneU  v.  Lundin,  44  Min.  561, 
47  N.  W.  161;  I^noa  v.  aHara,  98 
Minn.  71,  107  N.  W.  821,  116  Am.  8t. 
342,  8  Ann.  Gaa.  849;  Interstate  Hotel 
Co.  V.  Woodward,  etc.,  Co.,  103  Mo. 
App.  198,  77  S.  W.  114;  Whitakw  v. 
BurrowB,  71  Hun,  478,  24  N.  Y.  8. 
1011;  Waide  o.  Womble,  90  N.  C.  254; 
Ford  E>.  Stroud,  150  N.  C.  364,  64  8.  E. 
1;  Durham  v.  Wiok,  210  Pa.  St.  128, 
Sfi  AU.  824,  106  Am.  St.  Rep.  789,  2 
Ann.  Cbb.  929;  MUler  v.  Healey,  39 
R.  I,  339,  97  AU.  796;  Vau^  ». 
Vaughn,  100  Tenn.  282,  46  8.  W.  677; 
BedeU  v.  Tracy,  65  Vt.  494,  26  AU. 
1031;  Thomaa  o,  SowardH,  25  Wis.  631; 
Miller  V.  Meti,  103  Wis.  220,  70  N.  W. 
213. 

»  Boolcer  v.  Wolf,  196  lU.  36S,  63 
N.  E.  286;  Montague  t>.  Gomett,  3 
Bush  (Ky.),  297;  Bethel  p.  Booth,  116 
Ky.  145,  72  8.  W.  803;  Richards  v. 
Allen,  1 7  Me.  296;  Banett  v.  Bassett,  55 
Me.  127;  Chapman  v.  Rich,  63  Me. 
588;  Dix  f.  Marcy,  116  Mbsb.  416; 
Peabody  i>.  FeUows,  177  Maw.  200,  68 
N.  E.  1019;  Cromwell  i>.  Norton,  193 
Mas.  291,  79  N.  E.  433,  118  Am.  St. 
Rep.  409;  Todd  v.  Bettingen,  100  Minn. 
493,  124  N.  W.  443;  Day  v.  New  York, 
etc,  R.  Co.,  Bl  N.  Y.  583. 


"Knowlman  v.  Kuett,  L.  R.  0 
Esoh.  307;  Ft&nklin  v.  Mafoa,  etc., 
Min.  Co.,  168  Fed,  941,  86  C.  C.  A.  145, 
16  L.  R.  A.  (N.  8.)  381;  Matt  J.  Ward 
Co.  D.  Goelet,  230  Fed.  979,  145  0.  C. 
A.  173;  Quirk  v.  Bank  of  Coimnerce, 
244  Fed.  682,  157  C.  C.  A.  130;  Patten 
V.  Hicks,  43  Cal.  609;  Fnuer  e.  Howe, 
106  m.  663;  Wonaettler  t>.  Lee,  40  ^n. 
367, 19  Pac.  802;  McDaniel  t>.  Hutchei^ 
aon,  136  Ky.  412,  1248.  W.  384;  Chap- 
man c.  Rich,  63  Me.  588;  WiUiama  b. 
Bemis,  108  Mass.  01, 11  Am.  Rep.  318; 
Whip^e  V.  Parker,  29  Mich.  360; 
Smith  0.  Chase  &o.  Piano  Mfg.  Co.,  175 
Mich.  371,  141  N.  W.  663,  186  Mich. 
313, 151  N.  W.  1025;  Spinney  v.  HOI,  81 
Minn.  316,  84  N.  W.  116;  I^y  ». 
Crookston  Lumber  Co.,  86  Minn.  257, 
88  N.  W.  846;  Ekoery  v.  Smith,  46 
N.  H.  161;  Gay  o.  Mooney,  67  N.  J.  L. 
27,  687,  50  Atl.  596,  62  AU.  1131; 
Lookwood  V.  Bamea,  3  Hill,  128,  38 
Am.  Dec.  620;  Thacher  c.  New  York 
Ac.  R.  Co.,  153  N.  Y.  App.  D.  186, 
138  N.  Y.  8.  463;  Gtnham  v.  Graham, 
134  N.  Y.  App.  Div.  777,  110  N.  Y.  S. 
1013;  CartN  e.  Brown,  3  8.  Car.  298; 
Fabian  v.  Wasatch  Orchard  Co.,  4t 
Utah,  404,  125  Pac.  860,  L.  R.  A.  1016 
D.  802;  Union  Sav.  &  Trust  Co.  o. 
Krumm,  88  Wash.  20,  IS2  Pac.  681; 
T^Ior  V.  Thieman,  132  Wis.  38,  111 
N.  W.  229;  Savage  ir.  Canning,  1  Ir. 
Rep.  C.  L.  434;  Gilca  v.  McEwan,  11 
Manitoba  L.  R.  160. 

"Davidson  v.  Emert,  7  Ala.  817; 
Patterson  o.  Stoddanl,  47  Me.  355,  74 
Am.  Dec.  490;  Dwight  ir.  Cutler,  3 
Mich.  666, 64  Am.  Dec.  105. 

"Smith  i>.  Pritchett,  98  Ala.  649, 
13  So.  660;  King  v.  Woodruff,  23  Coon. 
66,  60  Am.  Deo.  626;  Donohue  v. 
Chicago  Bank  Note  Co.,  37  III.  App. 
652;  lUamo  v.  S^Umiller,  120  N.  Y. 
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in  Massachusetts  that  if  tiie  defendant  has  refused  to  perform, 
but  has  not  pleaded  the  Statute  of  Frauds  as  a  justification 
for  his  refusal,  recovery  cannot  be  had  for  the  consideration 
furnished.™  This  is  surely  a  most  undesirable  result.  Appar- 
ently it  compels  a  plaJJiti£F  firet,  to  sue  upon  the  contract,  and 
then  if  the  Statute  of  Frauds  is  pleaded  to  discontinue  that 
action  and  begin  another.  It  should  be  enough  and  it  seems 
has  been  generally  treated  without  discussion  as  enoi^  that 
the  defendant  has  refused  to  perform,  without  other  defence 
than  that  of  the  statute,  and  that  he  has  this  defence  if  he 
chooses  to  assert  it.*>  If  the  defendant  can  show  that  his  re- 
fusal is  based  on  some  otiier  vahd  ground  than  that  of  the  stat- 
ute, the  plaintiff's  r^t  will  depend  on  whether  rehef  is  to  be 
given  to  one  who  is  himself  in  default.*^ 

If  the  plaintiff  has  not  only  rend^«d  performance,  but  has 
received  part  of  the  consideration  for  it,  he  should  be  allowed 
to  recover  the  net  benefit  which  the  defendant  has  received.'* 


37,  23  N.  E.  980,  8  L.  R.  A.  221,  17 
Am.  St.  B«p.  607.  The  extent  of  the 
tenant's  obligatiana  &re  eomewhttt  il- 
logicoUy  limited  by  the  tenna  of  the 
leaae.  Woodward,  Quaa-Contr&cta, 
SB7. 

"DeMoDtague  v.  Buharach,  187 
MasB.  128, 131,  72  N.  E.  938,  the  court 
saying:  "Nor  could  the  action  be 
maintained  to  recorer  what  he  bad 
paid.  For  if  the  oontract  was  oral,  and 
within  the  statute  of  frauds,  and  it 
bad  been  broken  by  the  defendants, 
yet  the  statute  had  ni>t  been  fdeaded, 
and  until  this  defraice  had  been  inta- 
poaed  tbe  oontract  could  be  enforced, 
ftnd  an  action  would  not  lie  to  recover 
Uie  consi  deration." 

1°  In  De  Mobs  p.  Robinson,  46  Mich. 
62,  8  N.  W.  712,  41  Am.  Rep.  144,  the 
|daintiff*s  intestate  had  paid  the  de- 
fendant S900  in  ccn«idraation  of  his 
proinise  to  leave  real  estate  by  will. 
The  court  held  the  money  recoverable 
because  the  will  which  the  defendant 
made  "was  not  in  accordance  with 
the  agreement,  and  even  if  it  had  been 
there  was  nothing  to  prevent  hia  re- 


voking the  same  or  selling  or  encum- 
bering the  same  during  his  lifetime." 
Cooley,  J.,  dinented  on  the  pound 
that  the  will  made  oonformed  to  the 
agreement  and  the  agreemoit  had  beea 
partly  pnformed. 

«  See  uf/ni,  St  H73  («  se?. 

•»  In  Day  u.  New  York  Centnd  R. 
Co.,  61  N.  Y.  683,  590,  691,  the  court 
said:  "If  one  pays  money,  or  renders 
service,  or  delivers  propoty  upon  an 
agreement  condemned  by  the  statute 
<rf  fnuds,  he  may  recover  the  moo^ 
paid  in  an  action  for  money  had  and 
received,  and  he  may  recover  the  value 
<tf  his  services  and  of  his  {Hoper^ 
upon  an  implied  ueumpait  to  pay,  t^o- 
vided  he  can  i^w  that  he  has  been 
ready  and  willing  to  perform  the  agree- 
ment, and  the  other  party  has  rq>udi- 
ated  or  refused  to  perform  it. 

"But  what  shall  be  done  when  he  has 
recmved  part  of  the  oonaiderattonT 
He  should  not  be  USt  without  any 
remedy  for  the  balance  honestly  due 
him,  but  upon  the  same  princi|des  of 
justice   and    equi^   the   law   should 


(ibvGoOt^lc 


1036  WILUSTON  ON  CONTRACTS  §  535 

§  636.  Restoration  or  recovery  in  specie  of  what  lias  been 
given  or  received. 

It  should  not  be  requisite  for  the  plaintiff  to  restore  what 
he  has  received.  The  requirement  of  restoration  by  a  plaintiff 
who  seeks  to  rescind  a  transaction  for  the  defendant's  fraud 
or  breach  of  promise  **  is  only  defensible  because  the  plaintiff 
is  Becking  an  alternative  remedy.  His  primary  remedy*  is  to 
Bue  for  deceit  or  for  breach  of  contract;  and  the  law  in  giving 
an  alternative  redress  may  well  limit  it  to  cases  where  no  possi- 
ble injustice  will  be  done  to  the  defendant.  But  where  the  orig- 
inal contract  is  mienforceable  the  quasi-contractual  remedy 
is  the  only  one  available,  and  accordingly,  the  court  should 
undertake  to  value  any  benefit  which  the  plaintiff  has  received 
and  deduct  t^  benefit  from  the  plaintiff's  recovery.**  It  has 
been  held  that  the  defendant  cannot  defeat  the  phuntiff's  r^t 
of  recovery  by  offerii^  to  restore  in  specie  what  the  plaintiff 
gave  him;  '^  but  the  decision  has  been  criticized,**  and  it  seems 
rightly,  on  the  ground  that  the  fundamental  duty  of  the  defend- 
ant is  restitution,  and  that  the  law  gives  money  value  generally, 
not  because  that  is  the  plaintiff's  primary  right  but  merely  as 
the  equivalent  of  what  he  is  entitled  to.  If  the  plaintiff  has 
transferred  specific  personal  property,  on  the  faith  of  the  de- 
fendant's oral  promise  within  the  statute,  the  plaintiff  may 
bring  trover  on  tiie  d^endant's  refusal  to  perform."   Similarly 

imply  a  jxoaaaa  to  pay  the  balanoe."  **  See  fvirthw  infra,  i  1460. 

In  Cbapnun  v.  lUch,  63  Me.  588,  the  "In  Hairiey  v.  Moody,  24  Vt.  603, 

plointiS,   who  had  funtiahed  the  de-  606,  Redfield,  J.,  said  at  page  606,  "IF 

fcaidaat'e  child  with  botud  Eutd  clotb-  the  party  repudiating  the  future  pw- 

iiig  for  her  services  during  a  portion  formance  has  himself  reodTsd  advoncee 

c^  the  agreed  period,  was  allowed  to  which  he  declines  to  pay  for  in  the 

Tooover.      In    Bethd    p.    Booth,    115  mode   stipulated,    it   ie   regarded    aa 

Ky.    145,  72  S.  W.  803,   the  phun-  equitable  that  he  should  refund  in  the 

tiff  had   sold  the  defendant  a  buai-  usual  mode  for  money  had  and  for 

neaa  for  a  price  less  than  its  actual  goods  sold,  and  it  is  not  in  his  power 

value,  receiving  as  part  conBideratJon  without  the  consent  of  the  othtf  party, 

an  oral  promise  to  employ  him  for  to  revest  the  title  of  the  specific  thing 

ten  years.    On  the  failure  of  the  do-  received." 

feudant  t«  keep  his  proaiae,  the  plain-  ••  Keener,  Quasi-ContraotB,  286. 

tiff  was  allowed  to  recover  the  differ-  "  Keath  a.  P&tton,  2  Stew.  3S;  Luey 

ence  between  the  price  actually  piud  n.  Bundy,  9  N.  H.  298,  32  Am.  Dee. 

for  the  buaineai  and  its  real  value.  359;  Dietrich  n.  Hoefelmeir,  128  Blicfa. 

•>  See  infra,  H  1454  el  seq.  145, 87  N.  W.  111. 
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if  the  plfuntifF  has  conv^red  land  and  the  defendant  becaiise  of 
the  statute  refuses  to  p^  the  price,  the  plwntifif  should  certiunly 
be  allowed  specific  restoration  if  he  is  unable  to  enforce  the 
contract." 

In  some  cases  the  pl^tiff  can  enforce  the  contract,  for  as 
has  ah%ady  been  seen  in  certain  cases  of  oral  agreements  for 
the  sale  of  land  courts  of  equity  enforce  the  bai^ain  because 
of  part  p^ormuice;""  and  where  the  purchaser  can  specif- 
ically enforce  the  contract  though  oral,  tha«  is  the  same  but 
no  more  reason  for  allowing  restitution  than  where  the  vendor 
breaks  a  promise  not  within  the  statute.  In  both  *cases, 
Hiere  is  a  remedy  on  the  contract  and  the  question  must  be 
answered  whether  restitution  is,  as  a  general  rule,  allowed  as  an 
alternative  remedy  of  an  injured  party  for  breach  of  contract.*" 
Since  such  an  alternative  remedy  is  generally  permitted,  it 
should  be  allowed  here,  but  subject  to  the  same  qualifications 
that  exist  where  the  or^nal  contract  is  enforceable.  How  far 
this  makes  it  necessary  that  the  defendant  shall  be  put  in 
statu  quo  will  be  considered  elsewhere.*^ 

§  8S6.  Measure  of  damages. 

As  the  defendant  has  committed  no  legal  wrong  in  refuoi^ 
to  perform  an  tmenforceable  contract,  the  plaintiff's  measure 
of  damages  is  based,  not  on  the  extent  of  his  loss  from  the  non- 
performance of  the  contract  but  on  the  reasonable  value  of 

"  See  iTifra,  f  1466,  coUectdng  oases  titution   though  he  might  h&ve  «i- 

where  nieh  restoration  was  decreed  for  forced  the  contract  specifically.     In 

breach  of  contract.     There  aoema  as  Reynolds  v.  Reynolds,  74  Vt.  463,  G2 

good  rotson  for  reoovery  where  the  All.  1036,  aba,  tb»  plaintiS  was  al- 

Ktuon  for  the  defendant's    non-per-  lowed  to  reoovar  the  value  of  serrices, 

f<mnanoe  ia  the  unenforceabiLty  of  the  thou^  he  might  have  enforced  the 

eontfact  as  whoe  the  reason  is  his  oontract    qtecifically.      In    Smith    v. 

wrongful  breach  of  an  ^orceable  con-  Hatch,  46  N.  H.  146,  the  same  alter- 

tract.  native  of  recovering  the  value  of  what 

■*  See  tuprti,  {  494.  he  had  given,  or  q><:dfically  enfordag 

» On  this  question  see  tt^fro,  £{  1464  the    defendant's    promise    waa    per- 

tl  uq.  mitted.   On  the  other  hand,  quao-con- 

"  See  tt^ni,  S{  1460, 1463.    In  Smith  tractual  relief  was  denied  in  CSney  P. 

V.  Rogers,  42  Hun,  110,  affd.  118  N.  Y.  Burkholder,  41  Mich.  749,  3  N.  W. 

67^  23  N.  E.  1146;  Whitaker  d.  But-  221;  Mahan  b.  Close,  63  Minn.  21,  66 

torn,  71  Hun,  478,  24  N.  Y.  S.  1011,  N.  W.  gS;  Johnacm  v.  Puget  Mill  Co., 

the  Ttodee  waa  allowed  to  sue  for  res-  28  Wash.  SIS,  68  Pao.  867. 


(ibvGoOt^lc 


1038 


wiLuaroN  ON  contracts 


§536 


what  he  has  done."  Some  cases  do  indeed  allow  recovery  of 
the  contract  price,**  but  the  better  view  is  otherwise.'*  Whether 
the  reasonable  value  allowed  the  plaintiff  should  be  based 
on  the  plaintiff's  detriment  from  the  performance  which  he 
has  rendered  or  the  defendant's  benefit  therefrom  is  more 
doubtful.  The  former  rule  has  been  permitted,*^  but  the  latter 
seems  more  accurate."  Accordingly  if  the  defendant  has  re- 
ceived no  benefit,  because  the  plaintiff's  performance  has  en- 
ured to  the  benefit  of  a  third  person,''  or  has  enured  to  no  one's 
benefit,"  as  where  the  defendant  refused  to  receive  the  prod- 
uct of4he  plaintiff's  labor,"  no  recovery  can  be  allowed.  The 
contract  price  is,  however,  an  admission  of  value  by  the  de- 
fendant and  as  such  should  be  admitted  in  evidence,  though 
not  treated  as  conclusive.'  Decisions  which  refuse  altogether 
to  admit  the  ^;reed  price  in  evidence  *  cannot  be  supported; 

*>  Fuller  IT.  Reed,  38  C&l.  09;  Pat-         **I^tten   ir.    Hicks,    43    Cal.    509; 
.   HickB,   43  Cid.   S09;  Hull  v.      William,  etc..  Works  v.  Atkinson,  68 


TbomM,  82  Conn.  647,  74  AU.  925; 
Butler  v.  Shehon,  61  111.  A)^.  S61; 
Stout's  Adm.  c.  Royston,  32  Ky.  L. 
Rep.  1056,  107  S.  W.  786;  Dowling  v 
MoKenney,  124  Maas.  478;  Snydw  p. 
Ned,  129  Mich.  692,  89  N.  W.  fi88; 
Coud  V.  Elam,  115  Mo.  App.  136,  91 
S.  W.  434;  Riiff  v.  Riibe,  68  Neb.  543, 
01  N.  W.  517;  Oolvin  «.  Preatioe,  45 
N.  Y.  162,  6  Am.  R^.  58;  Jacksm  v. 
Steanw,  58  Oreg.  57,  113  I^,  30,  37 
L.  R.  A.  (N.  S.)  639,  Ann.  Cm.  1913 
A.  284;  Hertrcg  n.  HwtMg'H  Admr., 
34  Pa.  418;  Werre  c.  Northwest 
Thresher  Co.,  27  S.  Dak.  486,  131  N. 
W.  721;  MasBon  v.  Swan,  6  Heksk.  4S0; 
Pierce  v.  Paine,  28  Vt.  34.  See  further, 
it^ra,  iS  1478  tl  teg. 

"Murphy  «.  DeHaan,  116  la.  61, 
89  N.  W.  100;  Sears  o.  OUer,  144  Ky. 
473,  139  S.  W.  759;  Puller  p.  Rice,  52 
Mich.  435,  18  N.  W.  204;  Spinney  o. 
Hill,  81  Minn.  316, 84  N.  W.  116;  I^y 
V.  Crookston  Lumber  Co.,  85  Minn. 
257,  88  N.  W.  846.  (In  Spinney  v. 
HiU  the  court  admits  that  the  law  of 
Minnesota  on  this  matter  can  hardly 
be  defended.)  Carter  t>.  Brown,  3 
S.  Car.  298. 


111.  421,  18  Am.  Rep.  560;  ScbaoKO- 
bach  11.  Brough,  68  111.  App.  526; 
Stout's  Admr.  v.  Royston,  32  Ky.  L. 
Rep.  1055,  107  S.  W.  784;  Emery  v. 
Smith,  46  N.  H.  151 ;  Jackson  p.  SteaniB, 
58  Oreg.  57,  113  P(tc  30,  37  L.  R.  A. 
(N.  S.)  039,  Ann.  Cos.  1913  A.  284; 
Hotiog  0.  Hertiog's  Adm.,  34  F&.  418. 

•■  Fabian  v.  Wasatch  Orchard  Co., 
41  Ut«h,  404,  126  Pac.  860,  L.  R.  A. 
1916  D.  892. 

"  See  tVro,  S  1480. 

«  Bristol  i>.  Sutton,  115  Mich.  366, 
73  N.  W.  424;  Pieroe  f.  Paine's  Eel., 
28  Vt.  34;  Kimmins  v.  OMham,  27 
W.Vft.268.  See  also  Dunphy  B.  Ryan, 
116  U.  S.  491,  29  L.  Ed.  703,  6  S.  Ct. 
486. 

"  Butler  V.  Shehan,  61  HI.  App.  S61; 
Banker  i>.  Henderson,  58  N.  J.  L.  26, 
32  Atl.  700.  See  alto  Cocheco  Acque- 
duct  V.  Boston,  etc.,  R.  Co.,  69  N.  H. 
312. 

•*  Dowling  V.  McKomey,  124  Maisa. 
478. 

■  See  Woodward  on  Qusa-Contraeta, 
pace  166,  L.  R.  A.  1916  D.  900. 

<£.  g.,  Emery  e>.  Smith,  46  N.  H. 
161. 
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and  it  is  probable  that  in  some  at  least  of  the  jurisdictions 
which  have  allowed  recovery  of  the  contract  price  as  such,  the 
rule  may  be  restricted  so  far  as  to  involve  a  recc^nition  of  the 
principle  that  the  plaintiff's  recovery  is  based  not  on  tiie  con- 
tract but  on  an  obligation  imposed  by  law  because  of  the  benefit 
received.  It  is  to  be  observed,  however,  that  the  price  fixed 
in  the  promise  is  Rxed  beforehand,  and  where  the  amount  of 
the  pluntiff's  perfonnance  is  at  that  time  uncertain  or  contin- 
gent it  may  turn  out  that  the  promised  price  will  bear  no 
relation  to  Uie  value  of  the  plaintiff's  actual  performance.' 


§  637.  Recovery  of  Hio  value  of  lii]|)rovements. 

A  special  kind  of  quasi-contractual  relief  is  allowed  to  the 
purchaser  of  realty  who  has  made  improvements  thereon  in  re- 
liance on  an  unenforceable  contract,  where  specific  performance 
is  not  permitted  either  because  the  property  has  been  acquired 
t^  a  bona  fide  purchaser  or  because  the  jurisdiction  in  question 
does  not  regard  such  part  performance  as  has  been  rendered 
a  Biifficient  reason  for  specifically  enforcing  an  oral  contract. 
Under  these  circmnstances  courts  of  equity  allow  recovery  of 
the  value  of  the  improvements.*  TIus  right  is  said  to  be  en- 
forceable only  in  equity.' 


■In  Quirit  ».  BftDk  of  CommercB, 
244  Fed.  6S2,  157  C.  C.  A.  130,  Mack, 
J.,  apealdng  of  a  promise  to  leave 
■ooney  l^  will  in  return  for  Barioes 
to  be  rand^ed  during  the  promiaor'a 
lite,  said;  "Althou^  the  evidenoe  aa 
to  the  onl  agreement  is  admissible 
to  prove  that  the  id^tiff's  serviocB 
were  not  (jvoi  gratuitoualy,  without 
<Dq>eatation  4^  reward,  the  promiBod 
nwBid,  bSokIb  no  ml  meoaure  of  the 
piuntififa  quaai.<»ittrMtuaI  reoorcr/ 
either  in  Tenneeeee  or  Wlaconain. 
Qoodloe  e.  Goodloe,  116  Tenn.  252, 
92  a  W.  767,  6  L.  R.  A.  (N.  8.)  703. 
In  Tt  Biuidon'a  Estate,  120  Wis.  26,  07 
N.  W.  524.  Tho  pluntiS'a  ri^t  must 
In  measured  by  the  reasonable  value 
cf  the  oomidention  givoi  by  ber  to 
him.  If  the  aervioes  to  be  rtodered 
had  been  definitely  fixed  in  amount 


when  the  oontmet  was  made,  the  tes- 
timony aa  to  the  value  (rf  the  bulk  (tf 
the  estate  would  be  admiaaible  to  show 
the  value  that  the  parties  jdaced  on  the 
aervicee  that  wera  to  be  givw;  but 
where,  aa  here,  the  ext«nt  of  the  serv- 
ioes  to  be  rendered  ia  entirely  uncer- 
tain and  dependent  upon  the  length 
of  the  promisor'B  life,  such  evidence  ia 
of  no  probative  fMce  in  Bsoertaining 
th^  reasmahle  value." 

•  McKamee  v.  Withms,  37  Md.  171; 
Ford  ■>.  Stroud,  150  N.  C.  362,  64 
B.  E.  1;  Welsh  v.  Welsh,  S  CHiio,  426; 
Holthouae  v.  Rynd,  156  Pa.  43,  2S 
Atl.  700;  Treece  n.  Treeoe,  5  Lea,  221; 
Ernst  ■>.  Schmidt,  66  Waah.  452,  119 
Fae.828. 

'Orear  v.  Botta,  3  B.  Mon.  360; 
Patterson  p.  Yeaton,  47  Me.  30S;  Welsh 
p.  Welsh,  6  Ohio,  ^S. 
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§  638.  The  statute  as  a  defence  to  recoveiy  by  a  plaintiff  in 
default. 
Though  no  action  can  be  brought  upon  a  contract  within 
the  statute,  and  though  "it  is  also  clear  that  neither  party 
can  be  held  liable  upon  it  indirectly  in  any  action,  which  ne- 
cessitates the  admission  of  the  existence  of  the  contract,"*  it 
does  not  follow  that  a  contract  within  the  statute  may  not  be 
admitted  as  evidence  to  establish  a  defence.  If  suit  is  brought 
on  an  alleged  contract,  for  inetance,  the  conduct  of  the  parties 
might  indicate  an  assent  implied  in  fact  to  such  a  contract,  were 
it  not  that  an  e^^ress  oral  freemen  t  between  them  indicated  a 
different  arrangement.  Even  though  the  local  Statute  of  Frauds 
declares  the  oral  agreement  void,  evidence  of  it  should  be  ad- 
missible in  order  to  negative  the  implication  of  fact  which 
might  otherwise  arise  from  the  circumstances.  The  oral  agree- 
ment should  also  be  provable  in  order  to  prevent  the  imposi- 
tion of  any  quad-contractual  liability  at  variance  with  the 
express  agreement,  as  fully  as  if  that  agreement  had  been  in  writ- 
ing.   Under  some  circumstances  a  plaintiff  in  d^ault  is  allowed 

adjudge  oompenaatioii  for  what  has 
been  reoeiTed  by  the  defendant  under 
the  contract,  measured  l^  the  consid- 
eration which,  by  the  contract,  be 
agreed  to  as  the  value  of  what  he  re- 
OMTed."  "For  authoritiea  in  other 
Statea,  see  the  following:  Sutton  «. 
Hayden,  62  Mo.  101;  Sbarfcey  p.  Mc- 
Dermott,  91  Mo.  M7,  4  S.  W.  107,  60 
Am.  St.  Rep.  270;  Owena  p.  McNally, 
113  Cal.  444,  450,  45  Fac.  710,  33 
L.  R.  A.  369;  Brinton  «.  Van  Cott, 
8  Utah,  480,  33  Pac.  218;  Quinn  v. 
Quinn,  5  8.  D.  328,  335,  68  N.  W. 
808,  49  Am.  St.  Rep.  875;  Rhodes  v. 
Rhodes,  3  Sandf.  Ch.  (N.  Y.)  279; 
Paradl  t>.  Stryker,  41  N.  Y.  480;  John- 
eon  V.  HubbeU,  3  Stockt.  Ch.  332  (N.  J.) 
66  Am.  Dec.  773;  Wright  v.  Wright, 
Oe  I^ich.  170,  68  N.  W.  54,  23  L.  R.  A. 
196,  and  Kofka  v.  Roaicky,  41  Neb. 
328,  59  N.  W.  788,  25  L.  R.  A.  207, 
43  Am.  St.  Rep.  685." 

•  Brett,  L.  J.,  in  Britain  ■>. 
11  Q.B.D.  123,128. 


In  WatttB  V.  Cline,  121  Ky.  611,  616, 
618,  86  8.  W.  209,  760,  the  court 
said: 

"The  rule  in  Kentucky  is  that  part 
performance  of  a  contract  wiU  not  take 
it  out  of  the  statute.  But  the  court 
has  also  uniformly  held  that  the  statute 
is  a  shield,  not  a  BWOrd,  and  that  where 
Qie  party  has  reoaved  the  conmdera- 
tioD  of  the  contract  the  oourt  will  not 
allow  him  to  rdy  upon  the  statute  and 
keep  the  considwation.  In  applying 
this  rule  in  cases  where  the  party 
who  has  performed  the  contract  can- 
imt  be  restored  to  ttie  situation  in 
which  he  was  before  the  contract  was 
made,  and  it  ia  impoaaible  t«  estimate 
hy  any  pecuniary  standard  the  value 
of  idiat  the  other  party  has  received, 
thib  court  has  adopted  the  rule  that 
in  such  cases  the  contract  itseU  is  the 
beet  evidence  of  the  value  of  what  has 
been  receiTed;  and  while  it  will  not  en- 
force specific  performance  by  decree- 
ing a  conveyance  <rf  the  land,  it  will 
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to  recover  on  a  guanhmi  Tneruit  on  quaniam  txMxU  in  some  of 
the  United  States  even  thou^  l^e  express  contract  was  writ- 
ten, or  enforceable  without  a  writing.''  In  such  jurisdictions  if 
the  express  ^reement  is  oral  and  unenforceable  because  of  the 
Statute  of  Frauds,  proof  of  it  clearly  could  not  prevent  qua^- 
contractual  liability  under  circumstances  where  such  liabiUty 
would  be  imposed  if  the  express  agreement  had  been  enforceable. 
In  England  and  in  some  of  the  United  States,  however,  a  plain- 
tiff in  default  under  an  enforceable  contract  can  never  recover 
quasi-contractually,  and  everywhere  there  are  limitationB  on 
tiie  quasi-contractual  right  of  such  a  plaintiff.'  Wherever  in 
a  given  jtirisdiction  the  express  agreement  is  unenforceable,  the 
limitations  on  the  quasi-contractual  rights  of  a  plaintiff  in  de- 
fault thereunder  should  be  the  same  as  If  the  express  contract 
were  enforceable. 

Allowing  proof  of  the  contract  for  such  purposes  is  not  enforc- 
ing it,  but  is  merely  refusing  to  impose  liabiUty  on  a  defendant 
under  circumstances  where  it  is  unjust  to  do  so.  The  basis  of 
quasi-contractual  recovery  is  that  the  defendant  has  received 
something  for  which  in  equity  and  good  conscience  he  ought  to 
pay  a  fair  value;  but  if  the  parties  have  made  their  own  arrange- 
ment as  to  what  should  be  given  by  the  plaintiff,  and  what 
should  be  paid  for  it,  and  the  defendant  though  not  obUged 
to  perform  his  agreement  is  willii^  to  do  so,  there  is  no  occasion 
for  the  court  to  invoke  the  principles  of  quasi-contract  to  any 
greater  extent  than  if  the  contract  had  been  enforceable.  A 
pronuse  to  {^ve  is  not  only  imenforceable,  but  void;  yet  if  a 
pronuse  to  {^ve  is  afterwards  executed  by  the  delivery  of  the 
promised  property,  no  impHcatlon  of  fact,  nor  imposition  of 
a  1^^  obligation,  requires  the  donee  to  pay  the  value  of  the 
pn^)erty.  A  pronuse  within  the  Statute  of  Frauds  should  be 
dealt  with  in  the  same  way;  and  would  be  so  dealt  with  in 
many  if  not  most  jurisdictions.  Brett,  L.  J.,  in  the  English 
Court  of  Appeal  has  said:  *  "It  seons  to  me  imposdble  that 
a  new  contract  can  be  implied  from  the  doing  (A  acts  which 
were  clearly  done  in  performance  of  the  first  contract  only 
[whidi  was  within  the  statute]  and  to  infer  from  them  a 

'Seetn^ro,  1|  llTSetatg.  '  Britain  *.  Ronitw,  11 Q.  B.  D.  123, 

•Ibid.  127. 
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fresh  contract  would  be  to  draw  an  inference  contrary  to  the 
facts."  " 

As  a  matter  of  actual  decision,  it  cannot  be  assumed  that  a 
plaintiff  in  default  will  be  treated  in  the  same  way  under  one 
class  of  contract  within  the  statute  as  \mder  another.  '  Where 
money  has  been  paid  as  the  whole  or  part  of  the  price  under 
an  oral  contract  to  buy  land,  recovery  of  the  money  paid  is 
almost  universally  disallowed  if  the  seller  is  ready  and  willing 
to  convey  as  he  orally  agreed, '^  and  one  who  has  transferred 


"  In  Abbott  V.  Inskip,  29  Ohio  St. 
',  61,  the  oourt  nud:  "The  eiqiresB 
intained  in  the  agreement, 


under  which  the  plaintiff 
render  the  service,  excludes  the  t^e- 
Bumption  of  the  implied  promise  re- 
lied on." 

In  Kentucky  (where  the  statute 
does  not  make  oral  agreements  wholly 
v(Hd),  the  defendant  may  use  the  oral 
agreement  as  a  shield  in  several  ways, 
the  court  saying:  "If  a  party  borrowa 
money,  to  be  returned  in  two  years, 
whilst  no  Huit  could  be  brought  to  ai- 
force  such  mere  verbal  promise,  yet  a 
suit  to  enforce  the  implied  promise, 
created  by  law,  to  return  the  money  on 
the  valuable  consideration,  could  be 
maintained.  Nor  would  the  contract 
be  without  eSeot  in  such  case,  for  the 
defendant  oould  use  it  to  protect  him- 
self against  suit  until  the  expiration 
of  the  time,  simply  because  the  stat- 
ute has  not  declared  the  contract  void. 
He  could  also  use  it  for  the  purpose  of 
reducing  the  interest  below  the  legal 
rate,  if  such  had  been  agreed;  but  he 
could  not  use  it  to  prevent  a  recovery 
of  the  vahiable  consideration  which 
he  had  derived  by  virtue  of  its  terms, 
because  the  statute  was  never  de- 
signed for  Bucb  purpoees."  Montague 
V.  Gamett,  3  Bush,  297,  299.  See  also 
Robots  V.  Tenndl,  3  T.  B.  Monroe, 
247,  252;  Weber  v.  Weber,  25  Ky.  L. 
Hep.  008,  67  S.  W.  507. 

11  Thomas  v.  Brown,  I  Q.  B.  D.  7U; 
York  V.  Washburn,  118  Fed.  316,  affd. 


129  Fed.  564,  64  C.  C.  A.  132;  Venable 
D.  Brown,  31  Ark.  664;  I^ffey  e.  Kauf- 
man, 134  Cal.  391,  66  Pac.  471,  86 
Am.  St.  283;  Crabtree  v.  WellM,  19 
111.  5S;  Day  v.  Wilson,  83  Ind.  463,  43 
Am.  Rep.  76;  Duncan  p.  Baiid,  8 
Dana  (Ky.),  101;  Gammon  v.  Butler, 
48  Maine,  344;  I^ummer  r.  Buoknam, 
65  Me.  105;  Coughlin  v.  Knowlw,  7 
Mete.  (Mass.)  57,  39  Am.  Dec.  759; 
Congdon  v.  Perry,  13  Gray,  3;  Kennis- 
tonv.  Blakie,  121  Mass.  552;  MoKimiey 
V.  Harvie,  38  Minn.  18,  35  N.  W.  668, 
8  Am.  St  Rep.  640;  Sims  n.  Hutchins, 
8  Smed.  &  M.  328,  47  Am.  Dec.  90 
(a  contrary  suggeetion  in  Hairaton  b. 
Jaudon,  42  Miss.  380,  386,  was  called 
abauid  and  overruled  in  Washington 
V.  Soria,  73  Miss.  665,  673,  19  So.  485, 
55  Am.  St.  Rep.  555);  McDonald  v. 
Lynch,  59  Mo.  350;  Perkins  o.  AUnut, 
47  Mont.  13,  130  Pac  1;  lAne  n. 
Shackford,  5  N.  H.  130;  Abbott  e. 
Draper,  4  Denio,  61;  Collier  v.  Coates, 
17  Barb.  471;  Dowdle  v.  Camp,  12 
Johns.  451;  Quinto  v.  Alexand^,  123 
N.  Y.  App.  D.  1,  107  N.  Y.  S.  422; 
Graham  v.  Healy,  154  N.  Y.  Ar).  D. 
76,  138  N.  Y.  S.  611;  Syme  o.  Smith, 
92  N.  C.  338;  Durham  .Jcc  Improve- 
ment Co.  (1.  Guthrie,  116  N.  C.  381, 
21  8.  E.  952;  WeUer  v.  Dusky,  51 
Okla.  77,  151  Pac.  606;  Shaw  v.  ^law, 
6  Vt.  69;  Cobb  v.  Hall,  29  Vt.  510,  70 
Am.  Dec.  432;  Cook  v.  Griffith,  76 
W.  Va.  799,  88  S.  E.  879,  L.  R.  A. 
1916  D.  466.  See  also  Johnson  t. 
Puget  Mill  Co.,  28  Wash.  615,  68  P&c 
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title  to  per8(mal  property  under  an  oral  ^teement  that  land 
ahould  be  conveyed  in  exchai^  has  similarly  not  been  allowed 
to  recover  the  fair  value  of  the  personalty,  the  defendant  bdng 
willing  to  convey  the  land."  Recovery  for  the  value  of  serv- 
ices rendered  under  an  oral  agreement  within  the  statute  also 
has  been  generally  denied  to  a  plaintiff  in  default;  "  but  a 
contrary  result  has  been  reached  in  several  jurisdictions.  In 
a  leading  Massachusetts  case,"  it  was  there  said  that  to  allow 
the  oral  contract  to  be  set  up  as  matter  of  defence  was  in  effect 
to  enforce  it;'  and,  accordingly,  a  plaintiff  who,  owing  to  his 
own  fault,  had  failed  to  perform  his  dde  of  an  enforceable  con- 
tract, was  allowed  to  recover  on  principles  of  quasi-contract 
for  the  value  oi  his  services.  The  decision  though  justly 
criticized,'*  has  been  followed  in  Massachusetts  '*  and  in  a 
few  othra  States."  Where  the  local  statute  provides  that 
noncompliance  with  the  statute  renders  an  agreement  void,  an 
additional  reason  is  found  for  permitting  recovery  by  the  de- 
faultii^  plaintiff,  dnoe  it  is  argued  t^t  the  agreement  is  void 

867;  ThomM  v.  Brown,  1  Q.  B.  D.  714.      Ohio  St.  59;  Haok  v.  Bngg,  30  Vt. 

A  few  oontnu;   decamona  allow   re- 

oovery.    Ndson  p.  Shdby  Mfg.  Co.,  96 

Ala.  filS,  II  So.  605,  39  Am.  St.  Rep. 

116;  Soott  V.  Bush,  26  Mich.  418,  12 

Am.  Bep.  311;  BrandoB  v.  NeustadU, 

13^8.142.  SeeaboBrowiip.P(dlaid, 

88  Va.  696,  17  S.  K  6.    In  these  ded- 

mons  last  cited  the  oourt  rdies  on  the 

fact  that  the  local  statute  made  the 

oral  agreemoit  "Toid,"  but  this  seems 

immaterial. 

"  Galiray  t>.  Shields,  66  Mo.  313,  27 


«7I. 

i«Eiiig  e.  Wdoome,  6  Qray,  41. 

"  Keener,  Quau-Contracts,  234.  See 
also  Woodward,  Quaa^Ihntracta,  164. 

-  fYeeman  ».  Foas,  14S  Maes.  361, 
14  N.  E.  141,  1  Am.  St  Rep.  467. 
Cf.  ROey  v.  WilHanu,  123  Mass. 
£06. 

^In  Bernier  v.  Cabot,  71  Me.  506, 
36  Am.  Rep.  343,  the  court  refused  to 
allow  the  defendant  when  sued  on  a 
quantum  meruil  to  show  that  the  aerr- 


Am.  Rep.  361;  Green  ».  North  Caro-     ion  in  {pjeetitm  were  rendered  under 


Una  R.  Co.,  77  N.  C.  96;  HoBldna  i 
MitcheMm,  14  U.  C.  Q.  B.  SSI.  See 
also  AUis  t>.  Read,  45  N.  Y.  142. 
There  might,  however,  be  an  aocept- 
aooe  ot  a  ^>ecified  undivided  fractioii, 
if  the  baqain  was  for  such  a  fraction. 
"Swaniejr  p.  Moore,  22  111.  63,  74 
Am.  Deo.  134  (but  see  Collins  o. 
Thayer,  74  111.  138);  Kriger  v.  IjeppA, 
42  Minn.  6,  43  N.  W.  484;  Galvin  v. 
Prentice,  45  N.  Y.  IfO,  6  Am.  Rep.  58 
W.  Hartwell  p.  Young,  97  Hun,  472, 
22  N.  Y.  S.  486);  Abbott  f.  Inskip,  29 


oral  contract,  a  tenn  of  which  was 
that  the  plaintiff  should  not  leave 
within  two  years,  and  that  he  had 
done  so.  The  case  does  not  dte  Oam- 
mon  t>.  Butler,  48  Me.  344,  whne  it 
was  inoonsistently,  but  with  better 
reason,  held  that  one  who  had  ad- 
vanoed  money  as  part  of  the  price,  on 
an  oral  contract  for  the  purchase  of 
land  could  not  recover  it  when  the 
seller  was  ready  to  convey.  See  ^so 
Comes  r.  lAmson,  16  Conn.  246;  Col- 
lins  V.  Thayer,  74  111.  138,  l^. 


(ibvGoOt^lc 


1044  wnxiSTON  on  contkactb  §538 

for  all  puipoBee,  and  the  Bituation  is  left  as  it  would  be  had 
there  been  no  agreement."  In  Wisconsin  the  court  has  gone 
BO  far  as  to  hold  that  a  plaintiff  who  has  fully  perfonned  may 
reject  counter  pa^ormance  for  which  he  bargained,  since  that 
bargain  is  by  the  statute  void,  and  recover  the  value  of  what 
he  has  given."  The  courts  which  render  these  decisions,  how- 
ever, lose  dght  of  the  fact  that  an  agreement  within  the  Statute 
of  Frauds  is  not  illegal  whether  void  or  not;  that  no  con- 
tract implied  in  fact  at  variance  with  the  oral  agreement  can  be 
found;  and  that  the  only  reasonable  basis  for  allowing  quaa- 
contractual  recovery  is  that  the  plaintiff  has  not  received,  and 
cannot  get,  what  he  expected  to  get  as  a  return  for  his  own 
performance.  If  his  performance  were  a  gpft  he  would  nowhere 
be  allowed  to  recover  p^  for  it,  and  to  allow  a  plaintiff  who 
has  orally  ^;reed  to  sell  his  perfonnance  f<u-  half  its  value  to 
recover  tiie  full  value  when  he  himself  is  tlie  cause  of  tiie  breach 
of  the  oral  agreement,  is  as  objectionable  as  to  allow  him,  to  re- 
cover the  full  value  wh^k  he  agreed  to  perform  for  nothing.^ 

It  has  been  pointed  out,  however,  that  if  one  who  has  partly 
performed  and  whc^e  performance  is  wholly  due  before  that 
of  the  other  party,  is  denied  relief  unless  he  completes  his  pei^ 
formance,  there  may  be  hardship  upon  him  since  he  will  be 
ccnnpeUed  to  go  forward  with  his  own  performance  without 
thereto  gainit^  an  enforceable  right  to  the  counter-perform- 
ance.** The  hardship  does  not  seem  very  serious  since  the 
situation  supposed  necessarily  assumes  that  if  the  contract 
were  enforceable  its  terms  are  such  that  the  plaintiff  would 
have  to  perform  first  relying  merely  on  the  acquisition  of  a 

"  ReoOTei7  was  tberefofe  allowed  in  Wilson,  83  Ind.  463,  43  Am.  Rep.  76; 
Nelaou  v.  Shelby  Mfg.  Co.,  96  Ala.  Riley  *.  TTtlliainB,  123  Mass.  506; 
S16,  11  So.  6eS,  38  Am.  St.  Rep.  116  Galway  v.  ShiddB,  66  Mo.  313,  27 
(iHice  paid  for  ltuid);SoottD.  Buah,  20      Am.Rep.361. 

Mich.  418,  12  Am.  R^.  311   (price  'In   Minnesota,    oontraota   within 

paid  for  land);  Brandeia  v.  Neuatadtl,  Qie  Statute  are  declared  "void"  yet 
13  Wis.  142  ({Mioe  paid  for  land] ;  Dra-  the  pltuntiS  in  default  ia  denied  recov- 
heim  ».  Eviaon,  112  Wis.  27,  87  N.  W.  ery.  MoKinney  o.  Harvie,  38  Minn. 
796  (services  rendered);  Chase  e>.  18,  35  N.  W.  OSS,  S  Am.  St.  Rep.  640; 
Hinkley,  126  Wis.  7S,  105  N.  W.  230,  Kriger  ■>.  L^pel,  42  Minn.  6,  43  N.  W. 
110  Am.  St.  Rep.  896  (aervioee  ren-  484. 
dared).  "  Woodward,  Quaai-Contnots,  }  OB, 

"Koch  V.  WiUiams,  82  Wis.  186,  p.  l&S,  dting  Collier  v.  Cottteo,  17 
62  N.  W.  267.    But  see  eonira,  I>ay  v.      Barb.  471,  476. 
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ri^t  of  action  to  enforce  performance  on  the  other  side;  and 
even  though  the  contract  is , unenforceable  the  plaintiff  if  he 
fully  performEi  will  be  entitled  to  recover  the  value  of  his  per- 
formance if  the  defendant  ffuls  to  fulfil  his  promise.  The 
hardship  therefore  is  only  the  chance  of  becoming  entitled  to 
a  right  of  restitution  instead  of  a  right  to  enforce  the  defend- 
ant's promise.  Nevertheless  the  BU{$;estion  which  has  been 
made  to  meet  the  di£Sculty  "  seems  reasonable,  namely,  that 
the  pluntiff  should  be  allowed  to  recover  witiiout  full  perform- 
ance, if  before  ^1|m^f'ng  default  he  requests  the  defendant  to 
join  with  him  in  signing  a  memorandum  of  the  contract,  and 
the  latter  refuses  to  do  so. 

••WoodwHd,Quui-Gontnct«,|06,  p.lW. 
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§  639.  Methods  of  satisfying  the  statute. 

Section  4  of  the  English  statute  specifies  but  one  way  of 
making  contracts  within  its  scope  enforceable,  namely,  by  a 
written  memorandum  of  the  contract  signed  by  the  party  to 
be  charged,  or  his  agent;  and  American  statutes  have  followed 
the  "Rugliwh  model,  though  a  few  of  them  have  enacted  into 
statute  the  doctrine  of  pari;  performance  of  contracts  for  the 
sale  of  real  estate,  a  doctrine  which,  as  established  by  courts 

1046 
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of  equify,  may  fairly  be  called  ft  method  of  satisfying  one  clause 
of  Section  4,  without  authorily  of  statute.  Section  17  of  the 
English  statute,  however,  which  relates  only  to  contractB  for 
the  sale  of  goods,  provides  several  alternative  modes  of  satis- 
faction; and  wherever  contracts  for  the  sale  of  goods  are  covered 
by  local  statutes  of  frauds  in  the  United  States,  these  alter^ 
native  possible  methods  of  satisfaction  are  expressly  permitted. 
So  far  as  concerns  a  written  memorandum,  Sections  4  and  17  are 
alike;  but  the  additional  alternatives  permissible  by  Section  17 
for  sales  of  goods  alone,  may  be  considered  before  consideration 
of  the  nature  of  the  requirement  of  a  memorandum. 

§  MO.  Satisfaction  of  Section  17. 

The  statute  specifies  two  ways  in  which  contracts  or  sales 
within  its  terms  may  be  made  binding,  besides  the  giving  of  a 
m^morandtmi:  (1)  Acceptance  of  the  whole  or  part  of  the  goods 
(or  choses  in  action)  sold,  and  actual  receipt  of  l^e  same;  (2) 
payment  of  earnest  money  or  a  portion  of  the  price.  There  has 
been  elaborate  judicial  construction  of  these  requirements, 
which  are  almost  universally  stated  in  substantially  the  same 
language  in  the  American  statutes.'  These  statutory  require- 
ments are  obviously  additional  to  what  the  common  law 
requires;  althoi^  the  same  circumstances  may  sometimes  in- 
dicate both  the  formation  of  a  baigain  at  common  law  and  a 
satisfaction  of  the  statutory  requirements. 

In  ord^  to  recover,  Uieiefore,  a  plaintiff  must  show  a  vaUd 
contract  or  sale,  at  common  law,  and  satisfaction  of  the 
statute  in  one  of  the  three  specified  ways.    Until  this  has 

1  In  Indianft  the  statute  uses  simply  Mundy,  104  Iow&,  707, 146  N.  W.  819. 

the    word    "reodTe"    without   refer-  The  fint  of  them  cases  held  delirery 

creoce  to  Aooepbance.    Bums'  Annat.  to  a  carrier  for  the  buyer  satisfied  the 

St.  (1014),  {  7470.    In  Iowa  the  oor-  statute,  and  the  same  ooncluHioa  was 

leaponding  requirement  is  that  part  reached  l:^  the  Nebraska  court,  con- 

of  the  goods  be  "delivered."  Code,  struiog  the  Iowa  statute.    Fruit  Dis- 

1 4625.    As  to  tiie  oODstructiiHi  tA  this  patch  Co.  v.  Gilingky,  84  Neb.  S21, 122 

language,  see  Bullock  c  Tscheip,  13  N.  W.  45.     The  seooikd  Iowa  deeiaioii 

Fed.   346;    Legget   A  Mey«e  Co.  d.  cited  hdd  the  oontrary.    ManyAmari- 

CoUier,  89  Iowa,  144,  S6  N.  W.  417;  can  statutes    make  no   reference  to 

IXenon  e.  I^ptetsmeyer,  109  Iowa,  233,  earnest  but  any  sum  of  money  paid  to 

80  N.   W.  3S»;  Smith  b.  Bloom,   1S9  bind  a  bugain  of  sale  wouU  in  fact 

la.  602,  141   N.  W.  32;  Munroe  v.  always  be  a  part  poymaat  of  the  price. 
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been  done,  the  d^endant  may  withdraw  without  liability.* 
The  requirement  of  a  memorandiim  is  obviously  suitable  eitho- 
for  a  contract  to  sell  or  a  sale.  The  other  two  modes  of  satis- 
faction seem  more  naturally  to  apply  to  sales  than  to  executoiy 
contracts.  It  is  clear,  however,  that  earnest  money,  or  a  por- 
tion of  the  price,  may  be  paid  by  the  buyer  before  the  time  when 
it  is  agreed  that  the  property  shall  pass;  and  if  this  is  done  the 
executoiy  contract  must  become  binding.  Even  acceptanoe 
and  actual  receipt  of  the  goods  may  take  place  before  title  has 
passed,  though  the  case  is  so  unusual  as  to  make  it  appear 
strange.  The  seller  may,  however,  deliver  to  the  buyer  the  goods 
to  which  the  contract  relates  and  the  buyw  may  accept  them 
though  it  is  agreed  that  the  property  shall  not  pass  until  some 
time  later.  The  ordinary  case  of  a  conditional  sale  is  an  In- 
stance of  the  sort.  Such  a  bargain,  thoiif^  oral,  is  enforceable  if 
the  buyer  accepts  and  receives  the  goods,  though  he  does  not 
get  complete  title  as  yet.*  Also  the  seller  may  deliver  part  of 
the  goods  and  transfer  the  property  in  these,  while  the  contract 
as  to  the  rest  of  the  goods  still  remains  executory.'  Satisfac- 
tion of  the  statute  by  acceptance  and  actual  receipt  of  part  of 
the  goods  ^  or  by  part  payment  makes  the  oitire  bai^ain  of 
the  parties  enforceable,  even  thou^  the  bargain  contains  as  a 
part  of  it  another  agreement  to  sell  besides  that  which  has  been 
partly  performed.  Thus  if  the  seller  of  goods  agree  as  part  of 
the  original  bargain  to  take  them  back  if  desired,  this  agree- 
ment of  repurchase  becomes  enforceable  by  the  acceptance  and 
receipt  or  payment  by  the  buyer,'    If  there  has  been  accepts 

>  Smith  V.  HudaoQ  6  B.  ft  8.  431;  499;  Gurwell  v.  Morria  (Cal.  Ai^.), 
Dieraon  e>.  Petergmeyer,  lOD  Iowa,  83  Paa.  678;  Hilliard  t>.  Weeks,  173 
233,  80  N.  W.  3S9;  Schwarti  tr.  Church  Man.  304,  S3  N.  E.  818;  ArmrtroDg 
irf  Holy  CroM,  60  Miiiii.  183,  63  N.  W.  ■>.  Oiler,  220  Mam.  112,  107  N.  E.  392; 
266.  Fremont  Caniaee  Co.  c  Thonuen,  65 

•  Pinkhera  v.  Mattoic,  63  N.  H.  600.  Neb.  370,  91  N.  W.  376;  Trenhrfm  ». 

*  Garfield  v.  Paris,  06  U.  8.  557,  562,  ifloepper,  88  Neb.  236,  129  N.  W.  436; 
24  L.  Ed.  821;  Rickey  r.  Tenbroeck,  Johnston  >.  Trask,  116  N.  Y.  136,  22 
63  Mo.  663.  N.  E.  377,  5  L.  R.  A.  630,  19  Am.  St. 

>  By  the  words  of  the  statute  it  is  Rep.  394;  Fay  c.  Wheeler,  44  Vt.  292; 
aufficioit  if  part  of  the  goods  ore  ac-  Bankwits  v.  Barrett,  143  Wis.  639, 
edited  and  actually  received.  See  128  N.  W.  430;  Koner  d.  Maddm,  152 
trt/ryi,  fi  661.  Wis.  646,  140  K.  W.  325.    Also  if  that 

■  Williams  v.  Bui^cn,  10  A.  ft  E.      portion  of  a  ooDtract  which  is  within 
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ance  aod  receipt,  it  is  also  immaterial  tfiat  the  terms  of  the 
contract  are  in  dispute.^ 

§  641.  Acceptance  and  receipt  are  not  equivalent  to  delirery. 

In  the  early  English  cases,  involving  the  question  of  accept- 
ance and  actual  receipt,  ihe  word  "delivery"  is  frequently 
used  as  if  that  word  were  the  equivalent  of  acceptance  and 
actual  receipt."  The  word  "acceptance,"  likewise,  in  some 
cases  is  used  alone  as  if  in  itself  it  included  the  whole  require- 
ment of  the  statute.'  One  of  the  services  to  clear  thinking  in 
ihe  law  of  sales  rendered  by  Blackburn  in  his  book  on  the 
"Contract  of  Sale,"  was  making  it  clear  ih&t  acceptance  and 
actual  receipt  were  imposed  by  the  statute  as  a  double  require- 
ment. "As  there  may  be  an  actual  receipt  without  any  ac- 
ceptance, so  there  may  be  an  acceptance  without  any  re- 
ceipt." " 

§  S42.  Acceptance. 

The  meaning  of  acceptance,  imder  the  statute,  seems  to  be 
an  assent  on  the  part  of  the  buyer  to  take  specified  goods  as 


the  Btatute  is  reduoed  to  writiiig  the 
mNDOrandum,  it  has  been  held,  makes 
the  whole  enforaeable.  Agnew  v.  Bald- 
win, 136  Wis.  283,  116  N.  W.  641. 
This  seems  of  doubtful  correotiieeB. 

'HinchiDaa  v.  Lincobi,  124  U.  8. 
38,  G4,  31  L.  Ed.  33B,  8  8.  Ct  369; 
HcMiUan  t.  Heaim,  86  Neb.  63fi,  123 
N.  W.  1041. 

*  Chaplin  v.  Rogers,  1  East,  192; 
Elmore  d.  Stone,  I  Taunt.  458.  See 
Searle  v.  Keevn,  2  Eep.  608;  Nor- 
man V.  PhiUips,  14  M.  ft  W.  277; 
Beedy  v.  Brajroan  Wooden  Ware  Co., 
108  Me.  200,  79  AU.  721,  36  L.  R.  A. 
(N.  S.)  76;  Vinorat  e.  Qennond,  11 
Johns.  283;  Pattoson  v.  Sargent  dec. 
Co.,  83  Vt.  516,  77  AU.  338,  138  Am, 
St.  Re^.  1102.  Thus  wh«e  goods 
thou^  delivered  are  never  accepted 
the  statute  is  not  satisfied,  Berkman  v. 
Brower,  76  N.  Y.  Misc.  608,  135  N.  Y. 
8.  S82.  Cf.  decisions  in  Iowa  statute, 
dted  in  note  to  the  preceding  section. 


*  Howe  V.  Palmer,  3  B.  A  Aid.  321; 
Tempeet  t.  Fitigerald,  3  B.  ft  Aid. 
680;  BiU  v.  Bameot,  9  M.  ft  W.  36 
(by  Lord  Abingu');  Temey  v.  Doten, 
70  Cal.  399,  11  Pac.  743;  Washington 
Ice  Co.  V.  Webster,  62  Me.  341,  360, 
IQ  Am.  Rep.  462. 

•"  Blackburn  on  Salw  (1st  ed.),  22. 
See  also  Van  Boekerck  v.  Torbert,  184 
Fed.  419,  107  C.  C.  A.  3S3,  Ann.  Cas. 
1916  E.  171;  Card  c.  Ramos,  23  Cal. 
A^i.  303, 138  Pac.  108;  Boedy  v.  Bray- 
man  WoLden  Wore  Co.,  108  Me,  200, 
79  AU.  721,  36  L.  R.  A.  (N.  S.)  7fl, 
Ann.  Cas.  1913  B.  273;  Castle  v.  Swift, 
132  Md.  631,  104  AU.  187;  Stem  v. 
Crawford  (Md.),  105  AU.  780;  Kem- 
ensky  v.  Chapin,  193  Mass.  600,  79 
N.  E.  781  ;Cro«s p. O'DonneU, 44  N.  Y. 
661,  664,  4  Am.  Rep.  721;  Grant  e. 
Milam,  20  Okla.  672,  95  F&c.  tH; 
Friedman  v.  tlous,  158  Wis.  435,  149 
N.  W.  218,  and  decisions  in  folknring 
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owner,  though  as  has  been  shown  it  need  not  be  an  assent  to 
be  owner  at  once. "  It  is,  however,  necessary  that  goods  should 
be  identified  in  order  that  there  may  be  an  acceptance,  and  if 
they  are  still  part  of  a  larger  mass  there  can  be  no  acceptance." 
It  has  also  been  said  that  if  the  transaction  contemplates  that 
ihs  seller  shall  do  something  further  to  put  the  goods  in  deliver- 
able condition,  there  can  be  no  acceptance."  This  statement, 
however,  should  perhaps  be  qualified.  It  is  of  coiirse  possible 
if  the  parties  so  intend,  though  the  presumed  intention  is  other- 
wise, for  title  to  pass  at  common  law  while  the  seller  still  has 
something  to  do  upon  the  goods.  It  would  seem  equally  pos- 
sible for  him  to  assent  to  those  goods  being  the  goods  to  which 
the  bargain  relates  within  the  Statute  of  Frauds,  and  to  accept 
them  as  such,  the  seller  agreeing  to  do  further  work  upon  them. 
It  has  been  decided  at  least  that  there  may  be  acceptance, 
though  the  goods  must  be  counted,  we^ed,  or  measured  to 
fix  the  price."  If  goods  are  submitted  to  the  examination  of 
the  buyer  to  detennine  whether  they  are  the  goods  he  has  agreed 
to  take,  it  seems  obvious  that  there  is  as  yet  no  acceptance 
except  upon  the  construction  of  the  statute  given  by  the  re- 
cent English  decisions,  to  which  reference  will  be  made  here- 
after." 


"  The  bUTO'  "must  have  done 
BOmcthuifi  indjcfttizig  th&t  ho  has  ao* 
oepted  part  of  the  goods  and  taken  to 
them  M  owner,"  by  Lord  Campbell,  in 
Parker  i>.  Wsllia,  5  E.  A  B.  21,  26. 
So  in  Rohde  i>.  Thwnitei,  fl  B.  ft  C. 
388,  303,  Holroyd,  J.,  said:  "Tho 
sugars  agreed  to  be  sold  being  part 
<rf  a  larger  parcel,  the  vendors  woe 
to  select  twenty  hogsheads  for  the 
T«idee.  That  selecUoQ  was  made  by 
the  plaintiffB,  and  they  notified  it  to 
the  defendant,  and  the  latter  then 
[vomiaed  to  take  them  away.  That 
is  equivalent  to  an  actual  aco^tanoe 
of  the  sixteen  faogsheadB  by  the  de- 
fcudant."  Where  the  action  of  the 
buyer  is  ambiguous  and  may  or  may 
not  indical«  aco^tanee,  his  intent  is 
material.  Jarrell  n.  Young,  106  Md. 
280,  ee  Atl.  GO. 

>■  Temey  d.  Doten,  70  Cal.  309,  11 


Pao.  743;  Knight  e.  Mann,  118  Mass. 
143;  AthwtoD  v.  Newhall,  123  Mass. 
141,  25  Am.  Rep.  47;  Rodgm  ■>. 
Phillips,  40  N.  Y.  519. 

uHinchman  ».  linootn,  124  U.  S. 
38,  51,  8  S.  Ct.  369,  31  L.  Ed.  337; 
Brunswick  Grocery  Co.  o.  I^mar,  116 
Ga.  1,  42  S.  E.  366;  Gihnan  ■>.  HiD,  36 
N.  H.  311;  Cutwater  «.  Dodge,  7  Cow. 
85;  Cooke  v.  Millard,  65  N.  Y.  352. 
22  Am.  R^.  619;  W(«g  f.  Drake,  16 
U.  C.  Q.  B.  262. 

tt  Daniel  p.  Hannah,  106  Ga.  91,  31 
S.  E.  734;  Macomber  v.  Paricer,  13 
Pick.  175;  Cunnin^uun  b.  Ashlxof^ 
20  Mo.  553.  In  the  Utter  two  caaes 
the  goods  were  delivered  to  the  buyer 
while  still  unwei^ied.  In  Danid  «. 
Hannah,  they  were  Mt  at  an  agreed 
pubUc    place. 

"  See  iDjn,  |  S47. 
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Mere  delivery  is  not  suflBcient,"  and  "under  the  Statute  the 
b^^er  is  at  liberty  to  refuse  even  if  bis  action  could  be  found 
to  have  been  arbitraiy  and  wholly  unreasonable."  " 

§  643.  Time  of  acceptance. 

It  is  clearly  settled  that  acceptance,  as  well  as  receipt  of  the 
goods,  may  be  subsequent  to  the  common-law  bai^pin  to  which 
the  statute  is  applicable,  whether  a  contract  to  sell  or  a  sale.*" 
A  more  difficult  question  relates  to  the  rule  covering  the  rela- 
tive time  of  acceptance  and  receipt.  That  receipt  may  precede 
acceptance  there  seems  no  doubt.  Thus,  where  goods  are 
sent  in  accordance  with  the  contract  and  the  buyer  takes  than 
into  his  possesdon,  this  will  constitute  receipt,  and  when  he 
thereafter  examines  tbsm  and  assents  to  their  quality,  this 
-will  constitute  acceptance."  It  is  equally  true  that  accept- 
ance may  precede  the  receipt.  This  was  finally -decided  in 
England  by  the  case  of  Cuaack  v.  Robinson,*"  and  the  decision 


oNiohobon  v.  Bower,  1  E.  ft  E. 
172;  Jamison  o.  Simon,  68  Cal.  17,  8 
Fb4).  602;  HewM  t>.  Jordan,  39  Md. 
472;  Renuok  p.  Sondford,  120  Mass. 
309;  Eemenaky  ».  Chapin,  193  Maaa. 
eOO,  79  N.  E.  781;  Mechanio^  BoiteT 
Co.  v.  EeUner,  S2  N.  J.  L.  544,  43 
AU.  699;  Stone  f.  Browning,  51  N'.  Y. 
211,  68  N.  Y.  506;  Oibbe  o.  Benjamin, 
46  Vt.  124;  Baoon  v.  Eoolea,  43  Wis. 
227.  Exo^  in-  Iowa  and  perhaps 
Indiana.    See  nipra,  f  640,  n.  1. 

"  Kemenaky  e.  Cha4>in,  193  Masa. 
600,  79  N.  E.  781. 

u  Riifflfingtiam  p,  Oebome,  44  C<au,. 
133;  Coffin  c.  Bradbury,  3  Ida.  770, 
3S  Pac.  715,  95  Am.  St.  Rep.  37; 
Davis  ff.  Moot«,  13  Me.  424;  Bush  «. 
HobneB,  63  Me.  417;  Marsh  v.  Hyde, 
3  Gray,  331;  McCarthy  v.  Nash,  14 
Minn.  127;  Ortloff  v.  KliUke,  43 
Mum.  154,  44  N.  W.  1085;  Field  c 
Runk,  2  Zab.  525;  McKnight  r.  Dun- 
lin, 5  N.  Y.  537,  55  Am.  Deo.  370; 
Jaokoon  ».  Tupper,  101  N.  Y.  615,  5 
N.  E.  65;  Danforth  v.  Walker,  40  Vt. 
257;  CotteriU  e.  Stevens,  10  Wis.  422. 


"Knight  V.  Mann,  118  MasB.  143. 
See  also  cases  cited  supra,  {  542,  note. 

»1  B.  ft  S.  299.  This  case  orer* 
ruled  certain  expressions  in  Saunders 
t>.  Topp,  4  Ex.  390,  to  the  effect  that 
it  is  necessary  that  the  acceptance 
diould  be  subsequent  to  or  oont«ffl- 
poraneous  with  the  receipt;  but  con- 
trary expresBions  are  to  be  found  in 
Morton  e.  Tibbett,  15  Q.  B.  428.  In 
Cusack  e.  Kobinson,  Blaokbum,  J., 
quoted  theee  and  summarised  the 
matter  as  follows:  "The  intention  of 
the  Legislature  seems  to  have  been 
that  the  contract  should  not  be  good 
unlen  partially  executed;  and  it  is 
partially  executed  if,  after  the  v^idee 
has  finally  agreed  on  the  specific  arti- 
cles which  he  is  to  take  under  the 
contract,  the  vendor  by  the  rendee's 
directiona  parts  with  the  poasesaion, 
and  puts  them  under  the  oontnd  of 
the  vendee,  so  as  to  put  a  oom[dete 
end  to  all  the  rights  of  the  unpaid 
vendor  as  such.  We  think,  therefore, 
that  there  is  nothing  in  the  nature  of 
the  enactment  to  imply  an  inteotioo. 
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has  been  followed  in  the  United  States,*'  though  expressions 
may  be  found  which  seem,  Uterally  interpreted,  to  indicate  a 
contrary  understanding.**  The  Uuifonn  Sales  Act,  th^«fore, 
follows  the  existing  law  in  declaring  that  acceptance  may  be 
ratiier  before  or  after  delivery  of  the  goods.**  Indeed,  if  the 
goods  in  r^ird  to  which  the  parties  are  dealing  are  identified, 
the  agreement  of  the  buyer  to  buy  these  goods  is  in  itself  an 
acceptance  of  them." 

§  644.  Acceptance  by  dealing  with  the  goods  as  owner. 

Though  acceptance  will  oridnari^  take  place  after  the  buyer 
has  siifficiently  examined  the  goods  to  understand  their  nature 
and  quality,  it  is  obviously  posuble  for  a  buyer  to  accept  goods 
without  makii^  an  examination.  If  he  ass^ite  to  take  specified 
goods  as  his,  there  seems  no  reason  to  doubt  that  he  has  ac- 
cepted them  within  the  terms  of  the  statute.  If,  therefore,  he 
does  any  act  in  reUtion  to  specified  goods,  which  necessarily  in- 
volves the  conclusion  that  he  has  taken  them  as  owner,  there 
is  an  acc^tance.  Such  an  act  is  a  resale  of  the  goods  by  the 
buyer.*'    So  mortgaging  the  goods  implies  acceptance; "  or  as- 

whioh   the  Legislature  haa  oertaitAy  v.  Smith,  101  Md.  15,  20,  60  AU.  612, 

not  in  terma  exi»«ffied,  that  an  &o-  70  L.  R.  A.  321,  109  Am.  St.  Rep.  552. 

c^tanoe  prior  to  the  reoeipt  will  not  Too  much  importance  should  not 

suffice."  be  laid  on  Buch  expressions,  however. 

"  Ex    parU    Sofford,    2    Low.    683;  This  ia  evident  from  the  fact  that,  in 

Hewee  v,  Jordan,  39  Md.  472,  17  Am.  spite  of  these  remarks  by  the  Mary- 

Itop.  578;  Ullman  v.  Barnard,  7  Gray,  land  court,  that  very  court  has  tol- 

SM;   Cross  t>.   O'Donn^,   44   N.   Y.  lowed  Cusaok  v.  Robinson,  when  the 

061,  4  Am.  R^.  721;  Bristol  v,  Mente,  question  was  actually  involved.     See 

79  N.  Y.  App.  Div.  67,  74,  80  N.  Y.  Hewes  v.  Jordan,  supra,  n.  21. 

8.  52;  affirmed,  without  opiniMi,  178  "  Section  4    (3)   of  the  Act.     See 

N.  Y.  699,  70  N.  E.  1096.  tupra,  i  502. 

"See  Jones  c.  Mechanic's  Bank,  29  "See  cases  referred  to  in  this  and 

Md.  287,  96  Am,  Dec  533;  BhuJc  v.  the  f<4Iowing  sections,  pasnm. 

Delbridgs  Co.,  90  Mich.  66,  61  N.  W.  "The  leading  case  upon  this  point 

260;  Shepherd  v.  Preseey,  32  N.  H.  is  Morton  v.  Tibbett,  15  Q.  B.  42S. 

49.    In  the  case  first  cited,  the  court  Lord  Campbell  following  the  eariier 

said:   "IIinv  can  be  no  acceptance  case    of    Blenkinsop    o.    Clayton,    7 

under    the   statute  without    delivery  Taunt.   697,  held  the  resale  an  ac- 

by  the  Beller, "  and  this  statement  was  ceptance,   saying:  "He  exercised  an 

quoted  with  approval  in  Richardson  act  of  ownership  over  it  by  reselling 

»  Wyler  p.  Rothschild,  53  Neb.  566,  74  N.  W.  41. 
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senting  to  the  deposit  of  goods  in  a  warehouse  for  the  buyer  aod 
paying  part  of  the  price,"  or  removing,  or  otherwise  dealing 
with  property  as  owner.**"  Even  detention  of  the  goods  for  an 
imreasonable  time  may  indicate  acceptance.*"  In  the  cases  that 
have  just  been  put  it  will  be  observed  that  the  buyer  does  not 
express  satisfaction  with  the  goods,  he  merely  assumes  owner- 
ship of  them.  If  he  does  this  it  may  be  that  in  spite  of  objec- 
tions and  even  refusal  to  accept  there  may,  nevertheless,  be 
an  acceptance."  Acts  of  any  sort  which  not  only  indicate  an 
assumption  of  ownership,  but  also  indicate  the  buyer's  satis- 


it  at  a  profit  and  alf«riDg  ita  deetioa- 
tion  by  Bending  it  to  anotho'  wharf, 
tiusv  to  be  delivered  to  tiia  vendee. 
The  wheat  was  then  oonBtructively  in 
hia  own  poaaeBHion;  and  could  such  a 
reaale  and  order  take  place  without 
his  having  accepted  and  received  the 
oonuDodity?  Does  it  lie  in  his  mouth 
to  say  that  be  has  not  acoepted  that 
which  he  has  rescdd  and  sent  on  to  be 
deliveied  to  another?  At  any  rate  is 
Dot  this  evidence  from  which  such  an 
acceptance  and  reoupt  may  be  in- 
ferred by  the  juryT"  To  the  same 
effect  are  Manhall  v.  Ferguson,  23 
Cat.  66^  Phillipa  «.  Ocmulgee  Mtlb, 
£5  Ga.  633;  Taylor  e.  Mueller,  30 
Minn.  343,  346,  16  N.  W.  413,  44  Am. 
Rep.  199;  Gray  v.  Dftvia,  10  N.  Y. 
2S6;  Roman  v.  Breeder,  32  Neb.  240, 
49  N.  W.  368;  HiU  v.  McDonald,  17 
Wis.  97.  But  see  Jones  v.  Mechanics' 
Bank,  29  Md.  287,  06  Am.  Dec. 
633. 

»  Siaw  Lumbw  Co.  «.  Manville,  i 
Ida.  369,  39  Pac.  669.  See  alao  CasUe 
V.  Swift,  132  Md.  631, 104  AU.  187. 

■*■■•  Carrie  v.  Anderson,  2  £.  <fc  E. 
602;  Corbett  o.  Wolford,  84  Md.  426, 
3S  At).  10S8;  Edwards  v.  Brown,  98 
Me.l66,S6AtL654. 

"Coleman  p.  Gibson,  1  M.  £  R. 
16S;  Norman  t>.  PhiUips,  14  M.  &  W. 
277;  Parker  s.  Wallis,  6  E.  &.  B.  21; 
Bushd  V.  Wheeler,  IS  Q.  B.  442;  Tread- 
well  t>.  UeymAda,  3ff  Conn.  31 ;  Godkin 
p.   Weber   (Mich.),  114  N.  W.  924; 


Sohwarti  V.  Church  of  Holy  Cross,  60 
Minn.  183,  62  N.  W.  266;  SmaU  e. 
Stevens,  66  N.  H.  20B,  18  Atl.  196; 
Standard  Wall  Paper  Co.  v.  Towna,  72 
N.  H.  324,  66  AU.  744;  Chambers  ». 
I^ncast**,  IflO  N.  Y.  342,  54  N.  E. 
707;  Lauar  s.  Richmond  CoSpemtive 
Institution,  8  Utah,  305,  31  Pac.  397; 
Spencer  o.  Hale,  30  Vt.  314,  73  Am. 
Dec.  309.  Compare  Hinchman  n. 
lincohi,  124  U.  S.  38,  62,  31  L.  Bd. 
337.  But  goods  delivered  to  the  pur> 
chaser  may  be  rejected  for  defects 
within  a  reasonable  time  and  it  is  not 
necessary  that  notice  of  rejection  be 
given  at  once.  Black  r.  Delbridge  Co., 
90  Mich.  56,  SI  N.  W.  269. 

"  Schwarts  v.  Church  of  Holy  Cross, 
60  Minn.  183,  63  N.  W.  266.  In  this 
caae  altan  were  furnished  to  the  de- 
fendant church  and  were  actually  set 
up  in  the  church.  The  buyer  objected 
to  them  and  requested  the  seller  to  re- 
move them.  Meantime  one  altar  was 
used  but  not  is  such  a  way  aa  to  injure 
it.  It  was  held  that  there  was  no  ac- 
ceptance, but  there  was  a  dielitm  that 
unreasonable  detention  might  be  equiv- 
alent to  acceptance,  in  spite  of  denials 
or  objections;  actions  would  speak 
louda  than  words.  See  also  Harrison 
V.  Scott.  203  N.  Y.  369,  96  N.  E.  765, 
38  L.  R.  A.  (N.  8.)  1036;  White  p. 
Schweitwr,  147  N.  Y.  App.  Div.  644, 
132  N.  Y.  S.  644,  650;  Patterson  p. 
Sargent  &e.  Co.,  83  Vt.  516,  77  AtL 
338, 138  Am.  St.  R^.  1102. 
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faction  with  the  particular  goods  furnished  him,  after  exami- 
nation, even  more  clearly  indicate  acceptance.**  In  connection 
with  the  question  of  acceptance  under  the  Statute  of  Frauds 
by  assuming  ownership,  cases  involving  acceptance  as  an  in- 
dication of  transfer  of  the  properly  apart  from  the  statute  may 
be  examined." 

§  B4B.  Right  of  objecti<UL 

Much  discussion  has  arisen  in  r^ard  to  the  question  whether 
acceptance  can  take  place  before  the  purchase  has  lost  his 
right  to  object.  In  several  cases  statements  have  been  made 
that  tiiis  is  impossible.'*  These  dicta  were  examined  in  Mortem 
t>.  Tibbett  "  and  held  to  be  unfounded.  The  conclusion  of  this 
deci^on  seems  to  follow  inevitably  from  the  decisions  in  the 
previous  section  and  from  a  consideration  of  the  matter  upon 
principle.  If  a  horse  is  sold  with  a  warranty  and  the  buyer 
takes  him  home  and  iises  him,  and  pays  the  price,  surely  there 
has  been  an  acceptance  and  receipt;  but  equally  certainly  the 
buyer  may  still  object  that  the  horse  does  not  compty  with  the 
warranty.**  Similarly,  if  there  is  a  contract  to  sell  goods  by 
sample,  the  buyer  may  take  and  use  the  goods  that  are  offered 
to  him,  but  this  will  not  preclude  him  from  afterward  showing 
that  the  warranty  implied  in  a  sale  by  sample  was  not  complied 
with.*^  AgEun,  if  the  buyer  is  induced  to  buy  goods  by  fraud, 
or  a  mutual  mistake  of  fact  exists  as  to  the  nature  of  the  goods, 
these  circumstances  could  be  shown  although  the  buyer  had 
taken  to  the  goods  as  owner  and  had  paid  the  price  for  them.*^ 

§  546.  Right  of  rejection. 

By  a  ciuious  substitution  of  a  word  that  seems  similar,  but 
means  something  different,   Lord  Campbell's  decision  and 

"Beaumont  o.   Brengeri,  5  C.   B.  Smith    b.  Surman,    9  B.  A  C.  SSI, 

301;  Richards  c.  Burroughs,  62  Mich.  677;  Notm&u  v.  Phillipe,  14  M.  A  W. 

117,  28  N.  W.  765;  Gaidiii  tr.  Mac-  277. 

Kemie,   21   Or.    184,   27  Pac    1039;  "  15  Q.  B.  428. 

Schmidt  r.  Thomas,  75  Wu.  529,  44  "Remick  v.  SoDdfoid,    120  Man. 

N.    W.    771;    Walker  d.    Boulton,    3  309,  310,  note. 

U.  C,  Q.  B.  262.  "See,  in/ra,  $ 712,  also  Edwardi  ». 

"  See  injra,  H  700  et  geg.  Brown,  98  Me.  165,  166,  56  Atl.  654. 

>•  Howe  E>.  Palmer,  3  B.  ft  Aid.  321;  >  Rodgera  v.  HuIUpa,  40  N.  Y.  519, 

Hanson  v.  Anidtage,  6  B.  A  Aid.  557;  per  Daniela,  J. 
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statement  in  Morton  v.  Tibbett,**  that  an  acceptance  nught 
take  place  though  the  right  to  object  still  remained,  has  been 
interpreted  as  deciding  that  acceptance  could  take  place  when 
a  right  to  reject  still  existed.*"  It  is  obvious  that  acceptance 
does  preclude  the  possibility  of  any  assertion  by  the  buyer 
that  he  did  not  at  the  time  of  the  acceptance  assent  to  become 
the  owner  either  then  or  thereafter.  The  definition  previously 
^ven,  vfiAdh  seems  both  to  accord  with  the  natural  meaning  of 
the  language  of  the  statute  and  to  be  supported  by  authority, 
requires  that  the  buyer  shall  have  assented  to  become  the 
owner  of  the  goods.  Though  it  does  not  follow  that  the  buyer 
may  not  claim  that  the  goods  do  not  fulfill  a  warranty,  express 
or  implied,  in  regard  to  them,  nor  that  he  m^  not  rescind  his 
assent  to  becoming  the  owner,  if  he  has  been  induced  by  fraud, 
duress,  or  mistake  to  give  such  assent  (or  if  there  has  been  a 
breach  of  warranty  in  jurisdictions  where  breach  of  warranty 
justifies  rescission  of  title),  it  does  follow  that  he  cannot  assert 
that  he  did  not  agree  to  take  the  property  in  the  very  goods 
in  question,  if  within  the  meaning  of  the  statute  he  has  accepted 
them." 

§  M7.  Modem  English  rule. 

The  curious  substitution  of  the  word  "reject"  for  "object" 
has  enabled  the  Ei^Usb  court  to  ^ve  a  meaning  to  acceptance 
widely  different  from  any  meaning  ^ven  by  any  court  prior  to 
1S78,  and  remarkable  for  its  disr^ard  of  the  language  of  the 
act.  It  is  now  held  that  if  goods  are  offered  imder  contract 
to  the  buyer  and  the  buyer  examines  them,  even  though  im- 
mediately upon  such  examination  he  refuses  them,  there  is  an 
acceptance.**    The  English  Sale  of  Goods  Act,  following  these 

■*  15  Q.  B.  428.  and  acoeptonce  will  not  be  invalidated, 

*  Kibble  c.  Oou^  38  L.  T.  Rep.  therefore  by  a  eubaeqiient  return  of 

204;  Page  tr.  Morgan,  16  Q.  B.  D.  228;  the  goods  to  the  seller,  if  the  latter 

Tftylor  v.  Smith,  |1893|  1  Q.  B.  65;  does  not  aeeeDt  to  receive  them  back. 

Abbott  D.  Wolaey,  [ISOS]  2  Q.  B.  97;  McMillan  v.  Heaps,  8S  Neb.  635,  123 

EdwanJa  o.  Brown,  98  Me.  IBS,  166,  N.  W.  I04I. 

66  AU.  664;  Rodgen  v.  Phillips,  40  "  Kibble  v.  Oou^  38  L.  T.  Sep. 

N.  Y.  619,  per  Woodruff,  J.  204;  Page  o.  Morgan,  15  Q.  B.  S.  228; 

«>Bemick  c  Sondfcvd,    120  Mass.  l^ylor  v.  Smith,  [1893]  2  Q.  B.  6S; 

399,  316;  Simpson  v.  Krumdick,  28  Abbott  v.  Wols^,  [1895]  2  Q.  B.  97. 

Minn.  352,  364,  10  X.  W.  18.    Receipt  Sec  also  Thamee  Canning  Co.  e.  Eok- 
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decisionB,  now  defines  acceptance  as  meaning  any  act  by  the 
buyer  in  relation  to  the  goods  which  recc^nizes  a  pre-existing 
contract/*  These  English  cases,  however,  have  had  no  follow- 
ing in  the  United  States.*^ 

§  648.  Who  may  accept 

A  buyer  may  accept  the  goods  by  an  authorized  agrait.*' 
Hie  power  of  the  agent  to  bind  his  principal  dq>ends  upon  the 
law  of  agency.  The  statute  imposes  only  tiie  limitations  im- 
mediately to  be  mentioned.  There  is  a  dictum  in  a  New  York 
decision  that  payment  to  an  agent  whose  authority  is  derived 
from  the  same  oral  agreement,  the  validity  of  which  is  in 
question,  will  not  take  the  agreement  out  of  tlie  statute.^  The 
same  reasoning  would  be  applicable  to  an  agent  to  receive  the 
goods  instead  of  the  moosy,"  but  this  reasoning  is  open  to  the 
criticism  applicable  to  New  York  decisions  upon  acceptance 
and  receipt  generally,  that  it  attempts  to  make  a  rule  (which 
the  words  of  the  statute  do  not  justify),  that  something  other 
than  mere  oral  words  is  always  necessary  to  take  a  case  out 
'  of  the  statute.**  It  may  be  observed  also  that  imquestionably 
an  agent  as  a  broker  or  auctioneer  may  be  authorized  by  parol 


bwdt,  23  Dom.  L.  R.  806, 34  Out.  L.  R. 
72,  with  vhich  compare  Scott  v.  Me- 
lody, 27  Out,  App.  193. 

"Section  4  <3).  The  En^iah  m- 
thimtim  have  now  defined  acceptance, 
therefore,  as  an  acceptance  of  the  con- 
tract; but  the  statute  says  plainly 
that  what  is  requisite  is  acceptance  of 
the  goods.  But  a  receipt  signed  by  the 
seller  for  bags  sent  by  the  buyo',  into 
which  potatoes,  the  aubject-matter  of 
the  oontract,  were  to  be  put,  was  hdd 
not  a  sufficient  acceptance.  Sunuter 
r.  Brown,  26  Times  L.  R.  745. 

**  Dierson  v.  Pet«rHmeyer,  109  Iowa, 
233,  S3  N.  W.  389;  Corbett  v.  Woi- 
ford,  84  Md.  428,  36  Atl.  1088;  Remick 
D.  Sandford,  120  Mass.  309;  Mechan- 
ical Boiler  Co.  V.  Kellner,  62  N.  J.  L. 
644,  43  Atl.  599;  Stone  t>.  Browning,  51 
N.  Y.  211,  68  N.  Y.  598.  Compare 
Standard  Wall  Paper  Co.  o.  Towns, 


72  N.  H.  324,  56  Ad.  744;  Berkman  n. 
BrowM,  76  N.  Y.  Miae.  608.  135  N.  Y. 
8. 582;  Strong  t>.  Dodda,  47  Vt.  3iS. 

uSimmonds  f.  Humble,  13  C.  B. 
(N.  S.)  258;  Livens  v.  Pinkham,  164 
Cal.  242,  128  Pac.  399;  Jones  v.  Me- 
chanica'  Bank,  29  Md.  287,  96  Am. 
Dec.  533;  Snow  o.  Warner,  10  Met.  132, 
43  Am.  Dec.  417;  Gaff  v.  Homeyer,  59 
Mo.  345;  Vanderbilt  t>.  Central  R.  R. 
Co.,  43  N.  J.  Eq,  669,  12  AtL  188; 
Cutwater  v.  Dodge,  6  Wend.  397; 
Rogers  v.  Oould,  6  Run,  229;  Wiloox 
Silver  Plate  Co.  «.  Green,  72  N.  Y. 
17;  Alexander  v.  Oneida  Co.,  76  Wis. 
66,  45  N.  W.  21;  Friedman  v.  Plows, 
158  Wis.  436,  149  N.  W.  218. 

•  Hawley  e.  Keeler,  53  N.  Y.  114, 
120. 

"See  Alexander  tr.  Oneida  Co,  76 
Wis.  66,  60,  45  N.  W.  21. 

*  This  rule  is  discussed,  irifra,  i  554. 
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to  edgti  a  memoiandum  for  the  buyer  as  part  of  the  tranaaction 
to  which  the  memorandum  relates.**  Whatever  may  be  said 
of  the  New  York  deciaons,  it  is  at  least  settled,  not  only  in 
New  York  but  elsewhere,  that  the  seller  himself  cannot  be  the 
agent  of  the  buyer  to  accept.  Aside  from  the  statute  it  is  en- 
tirely posfflble  for  the  buyer  to  constitute  the  seller  his  agent 
to  appropriate  goods  to  the  bai^;ain,  and  such  appropriation 
is  sufficient  to  transfer  title  at  common  law,  but  it  is  not  suffi- 
cient to  constitute  an  acceptance  within  the  statute.^  This 
principle  is  necessarily  involved  in  the  decisions  which  hold 
that  delivery  to  a  carrier  or  other  bailee  for  the  buyer  is  not  a 
satisfaction  of  the  statute,  even  though  the  seller  has  selected 
and  shipped  the  goods  in  accordance  with  the  offer  or  contract 
of  the  consignee,*'  for  the  dehvery  to  the  carrier  or  bailee  for 
the  buyer  is  deafly  a  sufficieiH^  receipt;  what  is  lacking  is  the 
acceptance.'*  For  this  reason  the  delivery  of  goods  at  a  par- 
ticular place  by  the  seller,  in  accordance  with  the  contract, 
does  not  satisfy  the  statute  unless  there  is  some  acceptance 
before  or  after  the  delivery.**  Acceptance  by  one  joint  buyer 
is  insufficient  ^*  unless  he  is,  as  partner  or  otherwise,  ejqiressly 
or  impliedly  authorized  by  his  co-buyers  to  act  for  them. 

§  S49.  Parties  may  withdraw  before  the  satisfaction  of  the 
statute. 

Until  the  contract  or  sale  has  become  enforceable  under  the 
statute  either  party  may  withdraw;  consequently,  the  buyer 

"Seew(fra,  S681.  "Lloyd   v.    Wright,    26   Ga.    215; 

"See  tupra,   {542;  also  Beedy  e.  Jonee  t>.  Mechanics' Bonk,  29  Md.  2S7, 

Braymon  Wooden  Ware  Co.,  IDS  Me.  96  Am.  Dec.  533;  KemeoBky  v.  Chapim, 

200,  79  Atl.  721,  38  L.  R.  A.  (N.  S.)  193  Mass.  500,  79  N.  E.  781;  Crosa  v. 

76,  Ann.  Caa.  1913  B.  273;  Peck  p.  O'DonneU,    44    N.    Y.    661,    4   Am. 

Abbott  &  Femald  Co.,  223  Mbk.  423,  Rep.  721.    See  alao  cases  cited  infra, 

111  N.  E.  890;  Sotham  v.  Weber,  116  {55a. 

Mo.App.  104,02S.W.  181.  "Hart  v.  Bueh,  £.  B.  &  £.  494; 

"See  frffVo,  {556.     And  a  carrier  Eichberg  v.  Benedict  Paper  Co.,  119 

to  wboee  care  the  goods  were  consigned  Mo.  App.  262,  95  S.  W.  963;  Finney 

at  the  buyer's  request  (he  havinggiTOn  p.  Apgai-,  31  N.  J.  L.  266;  Brewster 

B  directions  for  forward-  i..Tajdor,63N.  Y.687. 


ing)  is  not  an  agent  to  accept,  and  ^  Chamberlain  v.   Dow,    10  Mich, 

therelore  his  acceptance  of  a  bill  of  319.    The  oonurary  decision  of  Smith 

lading  does  not  satisfy  the  statute,  v.  Milliken,  7  Laos.  336,  oannot  be 

Meredith  n.  Mdgh,  2  £.  ft  B.  364.  supported. 


(ibvGoOt^lc 


1058  WILU8TON  ON  CONTBACTS  §550 

may  reject  the  goods  though  he  has  previously  accepted  them, 
provided  he  has  not  as  yet  received  them,*'  and  on  the 
other  hand  the  seller  may  refuse  to  go  on  with  the  bar^ 
gain  and  a  subsequent  acceptance  by  the  buyer  will  be 
ineffectual." 

§  S60.  Acceptance  under  a  mistake. 

In  Rodgers  v.  Phillips,"^  Daniels,  J.,  said,  referring  to  an 
acceptance  of  an  allied  bill  of  lading  by  the  buyer  after  the 
goods  which  it  represented  had  been  destroyed:  "What  they 
did  in  this  respect  was  done  before  th^  had  received  any 
intelligence  of  the  misfortune  to  the  prop^y.  And  even  if 
prior  to  that  time  they  had  determined  to  accept  the  shipment 
by  accepting  the  bill  of  lading  upon  the  supposition  and  belief 
that  the  property  was  then  afloat,  th^  became  at  Uberty  to 
rescind  their  determination  and  refuse  to  receive  it  as  soon  as 
they  discovered  that  it  had  been  formed  under  a  mistake  of  a 
material  fact  affectiog  it."  The. doctrine  thus  stated  seems 
open  to  question.  By  hypothesis,  the  requisites  at  common 
law  for  transfer  of  title  have  been  satisfied  and  all  that  is  nec- 
essary is  to  satisfy  the  statute.  There  seems  no  reason  why  the 
buyer  should  be  protected  if  the  requirements  of  the  statute 
have  actually  been  satisfied,  even  though  he  was  induced  to 
satisfy  them  by  a  mistakoi  belief  in  regard  to  an  essential  fact. 
He  is  only  doing  what  he  ought  to  do  in  any  event,  although 
he  could  not  be  legally  compelled  to  do  it.  Wh^re  a  man  per- 
forms a  duty,  even  if  an  tmenforceable  one,  such  as  paying  a 
debt  barred  by  the  Statute  of  Limitations,  or  accepting  goods 
which  he  had  bought  under  an  oral  contract,  mistake  affords 
no  reason  for  excusing  him."  The  case  presents  a  certain  anal- 
ogy to  that  of  a  memorandum  used  to  satisfy  the  Statute  of 
Frauds,  thoiigh  not  made  for  that  purpose."  Accordii^ly, 
in  Massachusetts,  the  buyer  has  been  held  liable  upon  an 

'      "Hatch  V.  Gluck,  47  N.  Y.  Miac.  "See    wfn     $S73.      In    Leather 

Hep.  123,  93  N.  Y.  8,  608.    See  mpra.  Cloth  Co.  v.  Hieronimus,  L.  R.  10  Q. 

SS  540,  542.  B.  140,  a  letter  written  &fter  Iosb  d 

*■  Smith  V,  Hudson,  6  B.  &  S.  431.  goods  to  which  it  related,  protesting 

■^  40  N.  Y.  519.  agaiDst  bedag  charged  for  them,  naa 

*"  TowDMnd  V.  HargravM,  118  Mass,  held  a  auSiGient  memoraitdum. 

32S.    Seealsout/Va,  SS61. 
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acceptance  and  receipt  of  part  made  under  these  circum- 
stances. *<> 


§  6B1.  Actoal  receipt 

There  is  less  opportunity  for  doubt  as  to  the  meaning  of 
actual  receipt  than  there  is  as  to  the  meaning  of  acceptance. 
Whatever  difficulties  exist  in  r^ard  to  receipt  are  rather  due 
to  the  inherent  difficulty  of  detennining  what  is,  in  fact,  pos- 
session, than  to  any  doubt  as  to  the  meaning  of  the  word 
"receipt."  All  cases  admit  that  it  means  acquisition  of  pos- 
session by  tike  buyer,  and  in  the  following  sections  the  question 
of  what  is  such  possession  will  be  considered.*'  A  question  may 
arise,  however,  whether  goods  admittedly  contracted  for  and 
accepted  and  received  were  due  and  received  under  the  par- 
ticular oral  contract,  enforcement  of  which  is  sought.'* 

§  S6S.  Forcible  taking  or  giving  of  possession. 

In  an  early  "F>>gli«h  case  *'  it  was  casually  remarked  by 
Abbott,  C.  J.:  "I  do  not  mean,  however,  to  say  that  if  the 
buyer  were  to  take  away  the  goods  without  the  assent  of  the 
seller,  tiiat  would  not  be  sufficient  to  bind  him."  But  it  is 
probable  that  it  would  generally  be  held  that  the  receipt  or 
possession  th^t  the  contract  requires  must  be  obtained  with 


**TowiiBmd  t>.  HargmTee,  IIS  Mbm. 
326.  See  also  Ymcent  v.  GenQond,  11 
JofaDB.  283. 

■■  A  custom  to  regard  aomething  aa 
aooeptance  and  reodpt  is  not  enou^. 
CUvert  o.  Bchulti,  143  Mich.  441, 
lOe  N.  W.  1123.  As  occeptADoe  hoa 
rcferratoe  simply  to  tha  buyer's  anent 
to  beooming  owdo',  it  would  seem  that 
any  act  which,  by  a  custom  binding 
both  parties,  had  beat  treated  as  an 
Acceptance  would  be  sufficiait  for  that 
purpose  under  the  statute;  but  for 
actual  recdpt  an  external  tflet,  of 
which  intoit  of  the  parties  coimot 
wht^y  supply  the  place,  is  necessary. 
Custom  might,  howevn,  indicate  as- 
sent to  regftrd  a  delivery  to  a  third 
person  or  at  a  puliouUr  [dsoe  as  a  re- 
ceipt by  the  buyer,  and  in  Calvert  ». 


Schulti,  I 
court  \ 


to  hare  done  so.    Tbe 
doubtless  influenced  by  the 


fact  that  the  goods  were  not  actually 
moved  and  the  whole  transaction 
rested  in  parol.  See  wfra,  {  653.  It 
does  not  invalidate  receipt  that  the 
ddivery  was  made  not  direotly  by  the 
seller  but  by  a  third  person  on  his  order. 
First  Nat.  Bank  t>.  Geeke,  85  Wash. 
477,  148  Pac.  693,  Ann.  Gas.  1917  B. 
6&4. 

"Bee  Van  Boskerck  v.  Torbert,  184 
Fed.  4ie,  107  C.  C.  A.  383,  Ann.  Cos. 
1916  E.  171,  where  a  series  of  contracts 
for  the  sale  of  fiour  were  made,  and  the 
question  was  raised  to  what  contract 
a  particular  deliverjr  erf  flour  was  to  be 
applied. 

•>  Tempest  v.  Fitigetald,  3  B.  A  Aid. 
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the  ass^t  of  tii€  seller.*^  Certainly  a  forcible  seizure  is  in- 
suflScient."  The  frequent  use  of  the  word  "delivered"  in  the 
cases  as  a  substitute  for  the  words  of  the  statute,  "actual 
receipt, "  seems  to  indicate  that  the  courts  have  in  mind,  at 
least,  receipt  acquired  by  an  act  on  the  part  of  the  aeUer.  The 
converse  case  arises  where  the  seller  attempts  to  force  delivery 
on  the  buyer  without  his  knowledge  or  assent.  This  was  held 
insufficient  in  a  recent  Iowa  decision."  The  court  said:  "To 
take  a  contract  out  of  the  Statute  of  Frauds  the  vendor  must 
not  only  act  with  the  purpose  of  placing  the  right  of  possession 
in  the  vendee,  but  the  latter  must  actually  acc^t  with  the 
intention  of  taking  possession  as  own^."  " 


■*  Armour  ■>.  Freem&n  B&king  Co., 
(Mich.  1917),  163  N.  W.  S96;  Young  v. 
Ingalsbe,  208  N.  Y.  503,  102  N.  £. 
690. 

"  Waahington  !«  Co.  v.  Webater, 
62  Me.  341,  16  Am.  Rep.  462;  Bdker 
ir.  Cuyler,  12  Barb.  667;  Brand  v. 
Focht,  3  Keyea,  409.  In  B^ker  o. 
Cuyler,  12  Barb.  667,  669,  however, 
the  court  said:  "pErhape  also,  inas- 
much as  the  defendant  in  taking  the 
wheat  claimed  a  right  to  do  eo  under 
the  contr&ct,  the  plaintiffs  might  on 
learning  the  fact,  have  assented  to  that 
claim,  and  thereby  rendered  the  taking 
a  BufQcient  partial  deUvery  and  accept- 
a&oe  to  make  the  contract  binding." 
In  commenting  on  the  decision  of 
Young  V.  Ingalsbe,  138  N.  Y.  App.  D. 
587,  122  N.  Y.  S.  707,  161  N.  Y.  App. 
D.  375,  135  N.  V.  S.  939, 208  N.  Y.  503, 
102  N.  E.  590,  8tat«d  infra,  i  654,  □. 
ProfeSBor  Burdick  sayi  (16  Col.  L. 
Rev.  273,  277): 

"The  majority  of  the  Appellate 
Division  and  the  Court  of  Appeeis 
hold  a  different  view.  Hiey  interpret 
the  statute  to  mean  that  if  the  seller 
osBOla  the  validity  of  the  sale,  the 
statute  is  satisfied  by  evidence  of  an 
act  of  the  buyer  in  accepting  and  re- 
ceiving a  part  of  the  goods;  but  if  the 
buyer  asaerla  the  validity  of  the  sale, 
he  must  give  evidence  of  an  act  of 


delivery  by  the  seller.  Cuiwinly,  this 
is  reading  into  the  statute  a  require- 
ment which  is  not  expressed  in  words." 

"  Dierson  n.  Fet«rsmeyer,  109  Iowa, 
233,  80  N.  W.  389. 

"  It  may  be  that  the  court  in  mak- 
ing this  remark  was  also  influenced 
by  the  idea  that  acceptance  must  be 
subsequent  to  delivery,  an  idea  which 
seems  erroneous  in  view  of  the  author- 
ities cit«d  in  i  543,  supra.  The  facts 
of  the  case  tn^e  the  dednou  obvioudy 
correct,  for  the  buyer  had  refused  to 
take  the  goods  before  the  attempted 
deUvery  was  made  without  his  knowl- 
edge, in  the  place  specified  in  the 
oial  contract.  A  more  difficult  case 
would  arise  had  tha:«  been  no  such 
prior  refusal.  Such  a  case  is  cova»d 
by  the  language  in  Goodwine  v.  Cad- 
wallader,  158  Ind.  202,  204,  61  N.  E. 
939.  ITie  court  said,  quoting  with 
approval  from  Dehority  v.  PazBon,  97 
Ind.  253,  256:  "The  seller  must  port 
with  his  control  with  the  purpose  of 
vesting  the  right  of  property  in  the 
buyer  who  must  receive  with  such  in- 
tent on  his  part."  Neither  case,  bow- 
ever,  presented  facts  of  the  sort  und^ 
discussion.  See  also  McMillan  v. 
Heaps,  85  Neb.  535,  123  N.  W.  1041; 
Drake  Hardware  Co.  v.  DeWitt,  142 
N.  Y.  App.  Kv.  189,  128  N.  Y.  S. 


(ibvGoOt^lc 


§653  SATISFACTION   OP  THE  STATUTE  1061 

If  it  be  admitted  that  possession,  taken  without  authority 
by  the  buyer,  cannot  be  treated  by  him  as  actual  receipt  within 
the  statute,  it  may  yet  be  asked  whether  the  other  party  may 
so  treat  it.  It  would  seem  that  he  might.  The  question  has 
not  arisen,  but  in  a  'Wisconsin  decision  it  was  held  that  where 
the  buyer  fraudulently  obtained  goods  from  a  bailee  of  the 
seller,  the  seller  might  treat  this  as  receipt  by  the  buyer,  and 
acceptance  of  an  offer  which  the  seller  had  made.*" 

§  S63.  Receipt  of  goods  in  the  hands  of  a  third  person. 

There  is  no  doubt  that  goods  may  be  received  within  the 
meaning  of  the  statute  while  still  remaining  in  the  hands  of  a 
third  person  as  bailee.**  It  is  necessary,  of  course,  that  the 
buyer  assent  to  the  bailment  that  is  made  for  him.^"  It  is  also 
essential,  in  order  to  make  out  actual  receipt  by  the  buyer  in 
such  case,  that  there  should  be  assent  on  the  part  of  the  bailee 
to  hold  for  the  buyer.^'  This  assent  of  the  bailee  may  be 
given,  it  would  seem,  either  by  attornment  by  the  bailee  to 
the  buyer  after  the  purchase,  or  by  a  negotiable  promise  of 
the  bailee  prior  to  the  bai^ain  to  hold  the  goods  for  any  one 
whom  the  bailor  should  nominate,  as  in  a  negotiable  warehouse 
receipt,  since  after  the  negotiation  of  the  receipt  the  promise 
of  the  warehouseman  by  its  terms  runs  directly  to  the  indorsee. 
"Die  goods,  though  they  may  not  be  in  the  hands  of  a  bailee 
at  the  time  of  the  bargain,  may  be  subsequently  delivered  to 
him.  Whether  they  are  then  "received"  by  the  buyer  depends 
upon  the  terms  on  which  the  bailee  receives  them.     If  he 

"Somen  v,    McLaughlin,   57  Wis.  seems  to  have  been  evidence  of  as- 

358,  362,  15  N.  W.  442.     The  court  sent  suboequent  to  the  arrongeinent 

sud:  "It  was  fraud  upon  the  plain-  between    the   sell^   and    the    bailee, 

tiff   if   the   defendant    obtained    the  but    the    court    heJd    it    iiisu£Bci«it, 

poeeeesion  of  the  mare  from  James  probably  because  of  the  doctrine  re- 

(the   bailee)   by   suppreadng   the   real  feired  to  in  the  next  section, 
bargain.   In  such  case,  if  the  pomeeaion         "  Bentall  v.  Burn,  3  B.  &.  C.  423; 

is  obtained  by  fraud,  it  may  be  treated  Farina  v.  Home,   16  M.  &  W.   lift; 

by  the  vendor  as  a  delivery  ta  com-  Stevens  v.  Stewart,  3  Cal.  140;  Gooch 

plete  the  sale  at  his  option."  v.  Holmes,  41  Me.  523;  Townsend  d. 

••Danid  v.  Hannah,    106  Ga.  91,  Hargraves,  118  Warn.  325;  Baaaett  x, 

OS,  31  S.  E.  734.     See  also  caan  in  Camp,  54  Vt.  232.    But  see  King  v. 

the  four  following  notes.  Jarman,  35  Ark.  100,  37  Am.  Rep.  11; 

"  Calvert  v.  Schulti,  143  Mich.  441,  Sahlman  o.  Mills,  3  Strob.  384,  51  Am. 

106  N.  W.  1123.     In  this  ease  there  Dec.  630. 
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receives  them  for  the  buyer  there  is  receipt;  '*  but,  on  the  other 
hand,  if  the  goods  are  still  subject  to  the  seller's  orders, 
though  in  the  bailee's  hands,  there  is  no  actual  receipt  by  the 
buyer.^* 

§  SS4.  New  Toifc  rule. 

In  a  leading  case  in  New  York  '•  which  has  had  great  subse- 
quent influence,  the  court  laid  down  a  rule  more  stringent 
than  that  suggested  in  the  preceding  paragraph.  Wright,  J., 
said:  "The  uniform  doctrine  of  the  cases,  however,  has  berai 
that  in  ord^  to  satisfy  the  statute  there  must  be  something 
more  than  mere  words;  that  tiie  act  of  accepting  and  receiving 
required  to  diepense  with  a  note  in  writii^  impUes  more  than 
a  simple  act  of  the  mind."  It  may  be  readily  admitted  liiat 
the  last  sentence  of  this  quotation  is  sound.  The  preceding 
sentence,  that  mere  words  are  necessarily  insufficient,  is  not  so 
clear.  In  the  case  itself  the  court  held  that  lumber  on  a  dock 
apart  from  other  limiber  could  not,  as  matter  of  law,  be  received 
by  the  buyer  though  Uie  dock  was,  apparently,  a  public  or 
quaa-public  place.  The  lower  court  had  left  the  matter  to  the 
jury  with  the  instruction,  "that  if  tiiey  were  satisfied  that  it 
was  the  intention  of  the  parties  to  consider  the  lumber  delivered 
at  the  time  of  the  barg^,  and  that  nothing  further  was 
agreed  or  contemplated  to  be  done  in  order  to  change  the  title 
in  or  possession  of  the  lumber,  the  plaintiff  was  entitled  to 
recover;  that  the  sale  was  not  within  the  Statute  of  Frauds 
and  did  not  require  any  note  or  memorandum  in  writing,  pro- 
vided they  should  find  from  the  evidence  that  there  was  a 
delivery  and  acceptance  of  the  lumber  at  the  time  of  the  bar- 
gain." The  majority  of  the  upper  court  held  that  the  statute 
could  not  have  been  satisfied,  since  the  allied  dehvery  con- 

"  DodBlej  V.  Varley,   12  A.  A  E.  tult  v.  Ceattnl  R.  R.,  43  N.  J.  Bq.  680, 

632;  Cuaack  f .  RobiiuOD,  1  B.  A  S.  12  AU.  188. 

209;    Schroder   v.    Palmer   Hardware  "Sheltoo    v.    Thonip«OD,    96    Mo. 

Co.,  88  Ga.  S78, 16  S.  E.  327;  Moore  t>.  App.  327,  70  S.  W.  2S6.     See  ab> 

Hays,  12  Ind.  Aiq>.  470,  40  N.  E.  638;  Scully  o.  Smith,  110  N.  Y.  A^^.  Div. 

%mth  t>.  Bloom,  159  Iowa,  592,  141  88,  96  N.  Y.  8.  008. 

N.  W.  32;  Mundy  v.  Scott,  164  Iowa,  "Kundlw  o.  HouBton,  1  N.  Y.  361, 

707,  146  N.  W.  819;  Snow  v.  Waroer,  49  Am.  Deo.  316. 
10  Met.  132, 43  Am.  Dec.  417;  Vandei^ 
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sisted  merely  of  words.  This  decidoit  and  the  rule  on  which 
it  is  based  have  been  followed  in  New  York  ^*  and  some  other 
States,^  but  it  seems  to  commend  itself  neither  as  a  con- 
struction of  the  statute  nor  as  a  practical  working  rule.  The 
aim  of  the  statute  doubtless  was  to  require  obtain  things, 
because  in  general  these  things  would  supplement  or  be  a 
substitute  for  parol  evidence;  but  the  statute  did  not  and  could 
not  well  do  away  with  parol  evidence  altogether  nor  prevent 
the  decision  of  cases  tumii^  sometimes  solely  upon  parol 
evidence.  It  did  not  attempt  to  do  this,  it  simply  presoibed 
certain  requisites;  one  of  them  is  actual  receipt.  If  the  buyer 
is,  as  a  matt^  of  fact,  in  possession  and  control  of  goods,  the 
fact  that  he  acquired  the  possession  without  tmy  act  other 
than  words  is  immaterial.  Where  property  is  bulky  it  will 
not  infrequ^itly  happen  that  transfer  of  possession  will  be 
made  by  Uie  statement  of  the  seller  that  he  relinquishes  owner- 
ship and  control  to  the  buyer  and  the  assent  of  the  buyer  to 
receive  this.  As  a  practical  matter  the  New  York  rule  is  a 
bad  one,  for  it  is  not  always  easy  to  deal  with  bulky  property 
otherwise  than  as  the  parties  did  in  the  case  under  discussion. 
They  should  not  be  penalized  for  adopting  the  only  natiual 
and  reasonable  means  of  delivery.  The  language  of  this  deci- 
sion has  been  elsewhra^  criticised."  It  is  perhaps  doubtful 
whether  the  enactment  by  New  York  of  the  Uniform  Sales 
Act  will  involve  any  change  in  the  rule  of  the  courts  of  the 
State  on  this  matter." 

n  Hanh  v.  fioiue,  44  N.  Y.  043;  Debority  v.  Pwraon,  97  Ind.  253;  Oor- 

Hallenback  ir.  Cochnut,  20  Hun,  416;  m&n  v.  BrooBanl,  120  Mich.  611,  79 

Drake  Hardware  Co.  r.  DeWitt,  142  N.  W.  003;  Calvert  v.  SohulU,   143 

N.  Y.  App.  Div.  ISg,  126  N.  Y.  S.  868;  Mioh.  441,  106  N.  W.  1123;  Yeito'  v. 

Young  V.  In^lBbe,  138  N.  Y.  App.  D.  CampMi,  174  Mich.  94, 140  K.  W.  479; 

587,  122  N.  Y.  S.  707,  ISl  N.  Y.  App.  F^ednum  t>.  PIoiib,  158  Wia.  435,  149 

D.  376,  135  N.  Y.  S.  930,  208  N.  Y.  N.  W.  218.    See  alao  Edward*  f.  Qrand 

503,  102  K.  £.  590;  mmhnan  b.  Ijn-  Trwk  R.  R.  Co.,  54  Me.  105. 

coin,  124  U.  S.  38,  8  a  Ct  369,  31  "  Browne,  Statute  of  Frauds,  {  320. 

L.*  Ed.  337.     Tlte  decirion  last  cited  Burdick,  16  Col.  L.  Bev.  273.    See  abo 

came  up  from  the  Orcuit  Court  for  the  Wilaou  r.  Hotchkiss,  171  Cal.  617,  154 

Boutheni  Dirtrict  of  New  Ywk  and  Pac.  1,  L.  R.  A.  1916  F.  389,  Ann.  Caa. 

involved  a  discuanon  of  New  York  law.  1917  B.  570. 

'*  Brunswick  Qrooery  Co.  ir.  Lamar,  "  See  Bogert,  Saks  in  New  York,  p. 

116  Oa.  1,  42  S.  E.  366;  Walker  >.  26.       But     see    Frofeoor    Burdi<^B 

Halaby  Co.,  134  Ga.  390, 67  a  E.  1039;  article,  16  Col.  L.  Bar.  273, 279. 
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§  6SS.  Rece^  by  dellveiy  at  a  specified  place. 

If  the  agreement  of  the  parties  is  that  the  goods  shall  be 
delivered  at  a  particular  place,  which  is  not  in  the  control  of 
any  one,  but  to  which  the  buyer  has  access  and  from  which 
he  may  take  ihe  goods  when  he  pleases  without  askii^  per- 
mission of  any  one,  there  is  receipt  within  the  statute.***  If 
the  goods  at  the  time  of  the  bargain  are  already  lying  in  this 
place,  the  statement  by  the  seller  that  he  delivers  them  is 
likewise  good  delivery  by  the  seller  and  receipt  by  the  buyer," 
unless  where  the  New  York  rule,  requiring  more  than  meic 
words  to  satisfy  the  statute,  prevails.*" 


§  666.  Receipt  by  delivery  to  a  carrier. 

When  goods,  at  the  time  imspecified,  have  been  ordered 
from  a  distance  or  are  to  be  selected  and  appropriated  by  the 
seller  and  shipped  to  the  buyer  by  a  carrier,  the  statute  is  not 
satisfied  by  the  deUvery  to  tJie  carrier.  There  is  actual  receipt 
but  no  acceptance."'    It  has  sometimes  been  thou^t  to  make 


naCusack  o.  Robinsan,  I  B.  A  8. 
290;  Bulkley  v.  Watemmu,  13  Conn. 
32S;  Daniel  c  Hanoah,  106  Ga.  91, 
31  S.  E.  734;  Barkalow  v.  PtaBer. 
38  Ind.  214;  Whale)'  v.  Gale,  48  Mich. 
193,  12  N.  W.  33;  Somew  n.  Mo- 
lAughliD,  57  Wis.  358,  362,  16  N. 
W.  442.  See  also  CaeUe  tr.  Swift,  132 
Md.  631, 104  Atl.  187.  But  aee  Fioney 
p.  Apgar,  31  N.  J.  L.  266.  And  com- 
pftre  Howard  v.  Bwden,  13  Allen,  299. 

n  Leonard  r.  Davio,  1  Black,  476, 
17  L.  Ed.  222;  Calkins  o.  Lockwood, 
17  Conn.  154,  42  Am.  Dec.  729;  Boyo- 
ton  II.  Vearie,  24  Me.  286;  Jewett  p. 
Warren,  12  Ma».  300,  7  Am.  Dec. 
74;CarterD.  Willard,  igPick.  I.  See 
alBO  Tatuley  d.  Turner,  2  Bing.  N.  C. 
151 ;  Cooper  e.  BiU,  3  H.  <fc  G.  722. 

"  The  facta  of  Shindler  v.  Houston, 
1  N.  Y.  261,  49  Am.  Dec.  316,  nec- 
essarily involved  this  ijuestion.  The 
same  point  was  decided  in  the  same 
way  in  a  later  Michigan  decision. 
Gorman  c.  Brosaard,  120  Mich.  611, 
79  N.  W.  903.    In  this  case  the  agree- 


meat  related  to  a  quantity  of  curb- 
stone lying  where  the  selier  had  depoai' 
ted  it,  completing  a  sale  of  bulky  gooda. 
See  also  I«dnier  v.  I«dnia',  90  Mtaa. 
475,  43  So.  946;  Cooke  v.  Millard, 
66  N.  Y.  362,  22  Am.  Rep.  619; 
Brewster  o.  Taylor,  63  N.  Y.  687. 

*■  Hanson  tr.  Annitage,  5  B.  ft  Aid. 
567;  Acebal  c  Levy,  10  Bing.  376; 
Mnedith  v.  Meigh,  2  E.  &  B.  364; 
Hart  D.  Bush,  E.  B.  &  E.  494;  Booth  v. 
A.  Levy  Ac.  Co.,  21  Cat.  App.  437,  131. 
Pao.  1062;  BilUn  c  Henkel,  9  Colo. 
394,  13  Pac.  420;  Lloyd  v.  Wri^t,  25 
Ga.  215;  Bnuwwick  Grocery  Co.  t. 
I^mar,  116  Ga.  1,  4,  42  S.  E.  366; 
Keiwert  v.  Meyer,  62  Ind.  587,  30  Am. 
Rep.  206;  Hausman  e.  Nye,  62  Ind. 
486, 30  Am.  Rep.  190;  Jon«  b.  MediaD- 
ica'  Bank,  29  Md.  287,  06  Am.  Dee. 
633;  Worthington  v.  Lipsiti,  131  Md. 
254,  101  Atl.  026;  Fraetburg  Min.  Co. 
o.  New  England  Glan  Co.,  9  Cudi. 
116;  Johnson  v.  Cuttle,  105  Ma».  447, 
7  Am.  Rep.  545;  Kememaky  b.  ChafRn, 
193  Man.  600,  79  N.  £.  781;  GatH 
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a  difFerence  if  the  buyer  designated  the  carrier  by  which  the 
goods  were  arait.**  This  distinction,  however,  is  obviously 
unsound,  for  unless  the  carri^  were  designated  by  the  buyer 
expressly  or  impliedly,  or  unless  the  seller  were  given  authority 
to  select  the  carrier,  the  title  to  the  goods  would  not  pass  at 
common  law  and  tiiere  woiild  be  no  need  of  raising  any  question 
about  the  statute.  The  carrier  would  not  be  the  agent  to 
receive  for  the  buyer,  much  less  the  agent  to  accept.  And  even 
though  the  carrier  be  specially  named  by  the  buy»,  it  is  still 
true  that  though  the  carrier  has  authority  to  recdve  for  the 
buyer,  he  has  not  authority  to  accept.  The  agency  of  the 
carrier  is  to  receive  and  carry  goods,  not  to  decide  whether 
th^  conform  to  the  contract  or  offer.  Accordingly  it  is  gen- 
erally a^ced  now  that  even  though  the  carrier  is  particularly 
designated  by  the  buyer,  dehvery  of  the  goods  to  him  does  not 
satisfy  the  statute."  It  should  be  observed,  however,  that  if 
the  goods  are  identified  by  the  buyer's  order,  or  contract,  and 
not  merely  by  the  seller's  appropriation,  this  constitutes 
acceptance;  and  tiie  subsequent  deUveiy  of  these  goods  to  an 
authorized  carrier,  consigned  to  the  buyer,  being  a  receipt,  the 
statute  is  satisfied.^*    If  the  goods  when  shipped  are  consigned 

».  Cyr,  134  Mich.  233,  96  N.  W.  26; 
Vftn    Bechbn,    20    Mich. 


410;  Rindakoirf  v.  De  Ruytv, 
Mich.  1,  33  Am.  Rep.  340;  Smith 
e.  Bremun,  62  Mich.  349,  28  N.  W. 
802,  4  Am.  St.  Rtp.  867;  Calvert  v. 
Schulti,  143  Mich.  441,  106  N.  W. 
1123;  SimmODfl  Hardware  Co.  v. 
MuUin,  33  Mian.  105,  22  N.  W.  204; 
Fontaine  v.  Bush,  40  Minn.  141,  41 
N.  W.  465,  12  Am.  St  Rep.  722; 
Waite  ».  McKeIvy,  71  Minn.  167,  73 
N.  W.  727;  Salomon  v.  King,  63 
N.  J.  L.  30,  42  AU.  745;  Shepherd  t>. 
Pnney,  32  N.  H.  49,  65;  Standard 
Wall  Paper  Co.  v.  Towns,  72  N.  H, 
324,  56  AU.  744;  RodgeTS  v.  PhiUips, 
40  N.  Y.  519;  Allard  j,.  Grauwrt,  61 
N.  Y.  1;  Fein  o.  Wdr,  120  N.  Y.  App. 
D.  200,  114  N.  Y.  S.  426  (aSd.  109 
K.  Y.  640,  92  N.  E.  1084);  Hudson 
Furniture  Co.  v.  Freed  Furniture  & 
Carpet  Co.,  10  Utah,  31,  36  P&c.  132. 


See,  however,  the  contrary  dension 
of  Strong  0.  Dodds,  47  Vt.  348.  In 
Iowa  where  the  statute  does  not  re- 
quire acceptance  it  has  been  bdd  that 
delivery  to  a  carrier  under  the  circum- 
Btanoes  miggested  ntisfin  the  statute. 
SeeMpni,S540,  n.  1. 

»  Rodgers  n.  Phillip^  44  N.  Y.  519, 
by  Daniels,  J.;  Spencer  c  Hale,  30 
Vt.  314, 73  Am.  Dec.  309. 

**  United  Hardware  Furniture  Co. 
D.  Blue,  59  fla.  419,  52  So.  364,  35 
L.  R.  A.  (N.  S.)  1038;  Jones  v.  Me- 
chanics' Buak,  29  Md.  287,  96  Am. 
Dec.  633;  Smith  v.  Brennan,  62  Mich. 
349,  28  N.  W.  892,  4  Am.  St.  Rep. 
867;  Fontaine  u.  Buah,  40  Minn.  141, 
41  N.  W.  465,  12  Am.  St.  Rep.  722; 
Rodgers  i>.  Phillipe,  40  N.  Y.  610,  by 
Woodniff,  J.;  Allard  c  Greasert,   61 


r.  Y.  1. 


.  Barnard,  7  Gray,  564; 
lonndl,  44  N.   Y.  661, 
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by  the  seller  to  his  own  order,  though  the  bill  of  lading  is  in- 
dorsed and  sent  forward  with  a  draft  for  the  price,  delivery  to 
the  carrier  is  no  receipt  by  the  buyer,  and,  therefore,  thou^ 
the  goods  were  identified  and  assented  to  before  shipment, 
the  statute  is  not  satisfied.'*  If  the  goods  arrive  at  their  des- 
tination and  the  buyer  sends  a  truckman  to  haul  them  to  the 
buyer's  place  of  business,  even  then  there  may  be  no  accept- 
ance, for  the  buyer's  dealing  with  the  goods  is  as  consistent 
with  a  temporary  possession  for  the  purpose  of  inspection  as 
with  an  assumption  of  ownership.** 

§  S67.  Receipt  of  {^ds  in  the  hands  of  buyer. 

It  sometimes  happens  that  at  the  time  of  a  bargun  the  goods 
in  question  are  already  in  the  possession  of  the  buyer.  Under 
these  circumstances  the  goods  will  generally  be  identified  and 
no  difficulty  can  arise  in  regard  to  acceptance.  As  the  buyer 
has  possession  it  woiUd  seem  proper  to  hold  Uiat  he  has  also 
actual  receipt  of  the  goods.  This  is  well  settled  in  England '" 
and  the  English  rule  has  been  followed  in  the  United  States.*' 
It  will  be  observed,  however,  that  these  cases  are  obnoxious 
to  the  New  York  rule,  to  which  reference  has  been  made 
above,**  for  the  whole  transaction  rests  in  parol.  Accordin^y, 
several  decisions  of  the  lower  courts  in  New  York  have  held, 
under  such  circumstances,  that  the  statute  was  not  satisfied; "' 

4  Am.  Rep.  721.    But  not  if  the  seller  376,  37S,  53  Atl.  782,  96  Am.  St.  Re^. 

refuaeBtoletthecarinwhiohthegooda  211,  76  Conn.  229,  56  Atl.  662;  Cooil- 

aie  loaded  go  forward  until  the  goods  lard  v.  Johnson,  24  Wis.  533;  Saidff 

arepaidfor.   ScuUy i>. Smith,  110 N.Y.  v.  ThraU,  56  Wis.  674,  14  N.  W.  814. 

App,  Div.  88,  96  N.  Y.  8.  998.    Deliv-  See  abo  Smith  o.  Bryan,  5  Md.  141, 

ery  of  identified  goods  to  a  third  per-  59  Am.  Dec.  1D4;  Norton  p.  Simonda, 

eon  other  than  a  carrier,  if  inaccordanoe  124  Mas.  19. 

with  the  buyw's  order  satisfies  the  "  See  {  £54. 

statute.     Munioe  s.  Mundy,  164  la.  ■<■  Dorsey  «.  Fike,  50  Hun,  534;  Fot- 

707, 146  N.  W.  819.  trtt  Wool  Co.   v.  Utioa  Trust  Co., 

"Fort  Worth  Packing  Co.  v.  Con-  84  N.  Y.  App.  Div.  151;  Uode  >. 

sumers   Meat  Co.,   86   Md.  635,   39  Huntingtw,  37  N.  Y.  Misc.  Rq>.  212, 

Atl.  746.  75  N.  Y.  S.  161.    In  the  case  last  dted 

"  Standard     Wall     Paper     Co.     v.  the  goods  had  been  put  into  the  pos- 

Towna,  72  N.  H.  324,  56  Atl .  744.  seeaion  of  a  proopective  buyw  fw  ex- 

"  Edan  v.  Dudfield,  1  Q.  B.  302.  amination,  and  aft«r  t^nptwary  esam- 

*■  Wilson  V.  Hotchkise,  171  Cal.  617,  inati<»i  the  buyer  declined  the  goods; 

154  Pac.  1 ;  Devine  v.  Warner,  76  Conn,  but  laXet  when  the  buyer  o&wed  to  seU 
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and  these  deciaons  must  probably  be  regarded  aa  approved 
by  the  Court  of  Appeals.*' 


§  568.  Receipt  of  goods  in  the  hands  of  seller. 

Aa  has  been  previously  seen  *'  acceptance  cannot  be  made 
by  the  sell^  himself  acting  as  agent  for  the  buyer,  and  as  will 
hereafter  be  seen  one  party  cannot  be  the  agent  for  the  other 
to  sign  a  memorandum  under  the  statute."  By  analogy  it 
might  be  supposed  that  the  seller  could  not  act  as  agent  or 
bailee  for  the  buyer  in  such  a  way  as  to  constitute  a  receipt  of 
the  goods.  Under  what  has  becoi  called  the  New  York  rule, 
which  requires  more  than  mere  wards  in  order  to  satisfy  the 
statute,  this  result  is  practicaUy  reached;  for  where  the  seller 
holds  possession  of  the  goods  after  the  sale  for  the  buyer,  ihere 
is  generally  no  outward  dealing  with  the  goods  to  indicate  the 
change  of  ownership;  they  simply  remain  where  they  have 
been,  but  the  seller  has  agreed  to  hold  them  in  a  different 
capacity.'*    Accordingly,  some  decisions  may  be  found  which 


a  lower  prioe  thftn  a,t  fint  the  buyer 
In  the  other  cases  in  this 
note  the  buyer  was  ia  ponaearion  by 
virtue  of  a  prerrioua  anant^eiiMsit  dis- 
coDneoted  with  the  ultimate  sale. 

*■  It  is  true  that  b  Briatd  v.  Mente, 
79  N.  Y.  App.  DiY.  67, 80  N.  Y.  8.  52; 
affd.,  without  opinioa,  178  N.  Y.  590, 
70  N.  E.  lOoe,  the  majority  of  the 
oourt,  without  citing  the  earlier  deoi- 
aions,  hdd  that  where  part  <rf  the 
goods  bad  been  sent  to  the  buyw  f<»' 
his  examination,  and  he  subaequently 
hod  agreed  to  buy  the  goods  thus  ia 
his  ponoonmion,  there  was  an  accept- 
anoe  and  recdpt  of  part  of  the  goods 
within  the  meaning  of  the  statute. 
But  in  Young  d.  Ingalsbe,  138  N. 
Y.  App.  D.  687,  122  N.  Y.  8.  707, 
161  N.  Y.  App.  D.  375,  136  N.  Y. 
S.  039,  208  N.  r.  603;  102  N.  E.  590, 
without  rrferring  to  its  previous  dect- 
mon  tbe  oourt  held  a  sale  by  a  tenant  in 
common  to  another  who  was  in  pos- 


unoiforceablA.    The  distinction  which      anne 


pn^iably  would  be  drawn  ii  that 
in  the  earlier  cose  the  poeeessioQ 
was  transferred  with  referemoe  to  a 
ponible  sale.  No  such  limit  was,  how- 
ever, reoognised  by  the  lower  oourt 
in  Linde  v.  Huntington,  37  N.  Y.  Misc. 
212,  76  N.  Y.  8.  ISl.  In  8illunan  Lum- 
ber Co.  V.  Hunholi,  132  Wis.  610,  112 
N.  W.  1081,  11  L.  R.  A.  (N.  8.)  1186, 
a  sole  of  lumber  which  was  at  the  time 
of  the  sale  in  a  portion  of  the  seUer's 
lumber  yard  occupied  by  the  buyer 
undtx  a  license,  was  bdd  within  the 
statute,  and  the  doctrine  of  Siindler 
*.  Houston,  1  N.  Y.  261,  49  Am.  Dec. 
316,  approved. 

*>  Supra,  S648. 

••  Infra,  }  581. 

*•  But  in  Walker  v.  Malsby  Co.,  134 
Ga.  399,  67  8.  E.  1039,  1011,  the  oourt. 
throuj^  saying  "something  more  than 
the  parol  agreement  of  sale  relating  to 
rbe  tnuda  (tf  tbe  title  and  tbe  po*. 
eeaaion  is  neoessaiy  to  constitute  ooi^ 
structive  ddivery,"  adds  that  though 
It  ia  no  ob- 
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deny  broadly  tiiat  the  seller  can  receive  for  the  buyer."  Such 
decimons,  however,  are  at  variance  with  the  English  law.  The 
early  decisions  seem  to  have  gone  almost  to  the  length  of  hold- 
ing  that  the  mere  mftln^g  of  a  bargain  and  assenting  to  Uie 
transfer  of  the  property  in  specified  goods,  of  itself,  operated 
as  a  receipt,  since  the  seller  thereby  became  bailee  for  the 
buyer  by  operation  of  law;**  but  later,  though  the  possibility 
was  still  admitted  of  actual  receipt  taking  place  while  the 
seller  still  retained  the  goods,  it  was  held  that  unless  the  seller 
had  surrendered  the  lien  allowed  an  unp^d  vendor  and  held 
whol^  as  bailee  for  the  buyer,  there  was  no  receipt  within  the 
statute."  The  same  test  has  been  adopted  in  jurisdictions 
which  do  not  adopt  the  New  York  requirement  of  something 
other  than  words.**  The  seller  in  possession  will  rarely  have 
parted  with  his  lien  unless  he  has  either  been  pud  or  has  given 
credit.  In  either  of  these  events,  without  any  express  words,  it 
seems  that  the  holding  of  the  seller  is  necessarily  wholly  as 
agent  for  the  biiyer,  and  if  it  be  admitted  that  the  seller  may 
act  as  the  buyer's  agent  to  receive,  there  seems  no  reason  to 
question  that  there  has  been  an  actual  receipt.  Moreover,  as 
payment  satisfies  the  statute,**  receipt,  where  the  goods  have 


jection  that  such  tkct  be  done  by  the 
vendor  aa  the  agent  of  the  vendee." 
E.  g.,  aa  in  Tift  p.  Wight  A  Welosky 
Co.,  113  Ga.  6S1,  39  S.  E.  503,  by  seg- 
regating  the  goods  and  markiog  them 
with  the  purchaser's  name. 

"  Brunswick  Grocay  Co.  u.  lAmar, 
116  Ga.  1,  42  S.  E.  366.  (C/.  preced- 
ing DDt«.)  See  also  Fickiin  i>.  Tinder, 
161  Mo.  App.  283, 143  S.  W.  853. 

"Ohafdin  v.  Rogers,  1  East,  192, 
note;  Anderson  v.  Scott,  1  Cami^. 
235,  note;  Hod^on  v.  Le  Bret,  1 
Campb.  233;  Elmore  ■>.  Stone,  1 
Taunt.  45S;  and  Blenkinaop  o.  day- 
ton,  7  Taunt.  S97.  In  Blackburn, 
Contract  of  Sale  (lat  ed.),  p.  33, 
after  referring  to  these  decisions,  the 
author  says:  "In  all  these  cases  there 
Beams  to  have  been  ample  evidence  of 
an  acceptance  of  the  goods  but  scanty 
evidence  of  any  actual  receipt,  if  by 
that  is  to  be  underatood  a  taking  of 


poeBeasion;  indeed,  in  Blmkiwop  p. 
Clayton,  as  reported,  then  seems  to 
have  been  none.  M\is  the  decision  of 
that  last  case,  the  current  of  authority 
set  the  oth«'  way." 

•'Twpeet  V.  Fitigcfakl,  3  B.  & 
Aid.  680;  Bill  v.  Banient,  9  M.  &  W. 
36;  Liliywhite  v.  Devereux,  16  M.  A  W. 
285;  Marvin  p.  Wallig,  6  E.  dc  B.  728. 

■*£z  parte  Safford,  2  Low.  563; 
Terney  e.  Dot^i,  70  Cal.  396,  11 
Pae.  743;  Devine  it.  Warner,  76  Conn. 
220,  56  Atl.  562;  Edwards  v.  Brown, 
98  Me.  165,  66  Atl.  654;  Saffwd  e. 
McDonough,  120  Maas.  290;  Rodgeis 
V.  Jones,  120  Mass.  420;  Kirby  v. 
Johnson,  22  Mo.  364;  Sotham  s.  Weber, 
116  Mo.  App.  104,  02  S.  W.  181; 
dark  i>.  Ubreche,  63  N.  H.  3B7;  Rein- 
hart  El.  Gr^g,  8  Wash.  191,  193,  35 
Pac.  1075;  Jannin  t>.  Mazwdl,  23  Wis. 
61. 

o/Vro,  foes. 
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been  paid  for,  is  immaterial.  The  fact  that  at  the  expiration 
of  the  period  of  credit  the  lieD  will  revive  if  the  price  has  not 
been  paid  is  immaterial.  In  the  meantime  the  right  of  the 
buyer  to  demand  the  goods  has  been  absolute,  and  actual 
receipt,  for  however  short  a  period,  is  enough.'  In  regard  to 
the  sufficiency  of  the  test  provided  by  the  sellers'  lien,  it  should 
also  be  observed  that  by  contract  in  many  jurisdictions  the 
seller  may  reserve  an  equitable  lien  independent  of  actual 
possession;  but  such  a  lien  will  not,  of  itself,  prevent  actual 
receipt  by  the  buyer.* 


§  669.  Symbolic  receipt. 

It  is  not  always  possible  in  the  case  of  bulky  goods,  or  goods 
at  a  distance,  for  the  seller  to  transfer  possession  of  the  goods 
themselves  immediately  and,  imder  the  Statute  of  Frauds  as 
well  as  in  other  branches  of  the  law  of  sales,  where  deUvery 
is  impossible,  the  delivery  of  the  i^onbol  has  in  some  cases 
been  recognized  as  sufficient.  The  typical  case  always  ^ven 
is  the  delivery  of  a  key  of  a  room,  or  building,  in  which  the 
goods  are  stored.'   Likewise  where  iron  was  lying  in  a  separate 

>  KeUy  V.  Brooks,  25  Ala.  523. 

'Dodafey  i».  Varley,  12  A.  A  E. 
632.  In  tbia  case  the  goodi  after  the 
purohaae  were  depoidted  on  the  prem- 
iaeB  of  a  third  person,  an  agreement 
bong  made  that  they  ahould  not  be 
removed  by  the  buyer  until  paid  for. 
The  buyer  exoxdeed  various  riKhts  of 
owtieiBhip  OTcr  the  goodi  where  tbey 
were  stored  and  the  court  held  there 
waa  actual  teodpt,  saying:  "We  think 
that,  upon  this  evidence,  the  place  to 
which  the  wools  were  removed  must  be 
considered  as  the  defendant's  ware- 
house, and  that  he  waa  in  actual  pos- 
seeaion  of  it  then  as  soon  aa  it  was 
wei^ted  and  packed;  that  it  waa 
thenorforward  at  his  risk,  and  if 
burned  must  have  been  paid  for  by 
him.  Consistently  with  this,  however, 
the  [daintiS  had  not  what  ia  commonly 
called  a  lien,  determinable  on  the  los 
of  poaswaion,  but  a  special  interest, 
,  but  improperly,  called  a 


lien,  growing  out  of  his  original  owner- 
ohipj  independent  of  the  actual  pos- 
session, and  consistent  with  the  prop- 
erty being  in  the  defendant.  This  he 
retained  in  respect  of  the  torn  agreed 
on,  that  the  goods  should  not  be  re- 
moved to  their  ultimate  place  of  des- 
tination before  payment.  But  this 
hen  is  consistent,  as  we  have  stated, 
with  the  poffie^on  having  passed  to 
the  buyer,  so  that  there  may  have  been 
a  delivery  to  and  actual  receipt  by 
him.  This,  we  think,  is  the  proper  con- 
clusion upon  the  present  evidence;  and 
there  will  be  no  rule." 

'AtweU  t>.  Mm«,  6  Md.  10,  SI 
Am.  Dec.  204;  Shindler  p.  Houston, 
1  N.  Y.  2S1,  40  Am.  Dec.  316;  G»y 
V.  Davis,  10  N.  Y.  2S5.  See  also  Vin- 
ing  V.  Gilbreth,  39  Me.  496;  Packard 
p.  Dunsmore,  II  Cusfa.  2S2;  Wilkes 
V.  Ferris,  5  Johns.  335, 4  Am.  Dec.  364; 
Borr  V.  Reitt,  63  Pa.  St.  256.  In  the 
cases  last  cited  the  question  of  ddiv- 
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mass  and  the  seller  said,  "I  deliver  this  iron  to  you. "  *  Similar 
words  in  regiud  to  logs  floating  in  a  stream  are  su£Scient.^  So 
where  cattle  are  running  on  a  range,  branding  them  and  turning 
them  loose  again  is  sufficient.*  A  growing  crop  has  also  been 
held  capable  of  such  a  transfer  of  possession  as  to  satisfy  the 
statute.'  In  ^ese  cases  it  will  be  observed  that  though  the 
goods  themselvea  are  pot  changed  from  the  position  whidi 
they  occupied  before  the  bargain,  that  position  is  one  which 
puts  the  goods  as  fully  in  the  actual  physical  control  of  the 
buyer  as  of  any  other  person;  but  cases  may  be  supposed  where 
this  is  not  true.  For  instance,  where  goods  are  at  sea  no  actual 
delivery  is  possible,  but  the  goods  are  in  the  possession  of  the 
captain  of  the  vessel,  who  for  this  purpose  is  tiie  agent  of  the 
seller.  It  may  be  doubted  whether  in  such  a  case  there  can  be 
actual  receipt  of  the  goods  by  the  buyer  without  a  n^otiable 
bill  of  lading,  although  there  are  doubtless  decisions  holding 
that  there  is  a  detiveiy  so  far  as  to  satisfy  common-law  requi- 
sites of  dehvery  between  buyer  and  seller,  or  even  so  far  as  to 
bind  creditors  of  the  seller. 

§  560.  Documents  of  title. 

By  far  the  most  important  kind  of  symbolic  delivery  is  that 
made  by  bills  of  lading  and  warehouse  receipts.  There  are 
surprisingly  few  cases  raising  the  question,  but  upon  principle 
it  seems  clear  that  dehvery  of  a  non-n^otiafale  document  of 
title,  thou^  frequently  called  symboUc  dehvery,  in  cases  not 
involving  the  Statute  of  Frauds,  can  hardly  be  considered  as 
actual  receipt  of  the  goods  by  the  buyer.  If  the  buyer  is  the 
con^^ee  or  person  to  whom  dehvery  is  to  be  made  according 
to  the  terms  of  the  document,  and  the  buyer  has  authorized 
or  ratified  this,  there  is  actual  receipt  by  the  bailee  on  behalf 
of  the  buyer,  by  virtue  of  the  shipment,^  not  by  virtue  of  the 

txy  <]id  not  teUte  to  tite  Statute  of  *  Walden  v.  Murdock,  23  Col.  540, 

Fnuicb.  83  Am.  Deo.  135. 

* Calkioe p.  Loofcwood,  17  Conn.  154,  'Fumeia'  Savings  Bank  n.  Newtoo, 

42  Am.  Deo.  729.  154  lom,  49,  134  N.  W.  436.    Hie 

*  Leonard  v.  Davis,   1  Black,  478,  Iowa    statute,    however,    aimidf   i^ 

17  L.  Ed.  222;  Boynton  v.  Ve&iie,  24  quires  "delivery." 

Me.  286;  Jewett  v.  Waneo,  12  Mass.  •  See  «upra,  1 556. 
300,  7  Am.  Dec.  74;  Carter  v.  Willaid, 
19  Pick.  1. 
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delivery  of  tJie  docxunent  to  the  buyer.  But  if  the  documeot 
is  not  in  this  form,  the  goods  are  in  the  possession  of  a  bailee 
who,  until  he  attorns  to  the  buyer,  is  an  agent  for  the  seller, 
and  his  possession  is  the  seller's  possession.'  If,  however,  a 
document  of  title  is  negotiable  or  quasi-negotiable  there  seems 
no  reason  to  doubt  that  the  indorsranent  and  delivery  of  the 
document  may  be  a  receipt  of  the  goods.  The  meaning  of  such 
n^;otiability,  primarily,  is:  That  the  obligor,  that  is,  the  bailee, 
is  directly  bound  by  contract  to  the  assignee  of  the  document 


•  BcnteU  «.  Bum,  3  B.  ft  C.  423; 
Viwa.  V.  Home,  16  M.  ft  W.  119.  In 
the  fonnei  of  tbeee  oues  the  court 
Bttid  of  a  delivery  ordtt:  "There  could 
not  have  been  any  actual  acceptance 
of  the  wine  by  the  vendee  until  the 
dock  company  aooq>ted  the  otdet  for 
the  de&rtry,  and  tha«by  aseented  to 
hold  the  wine  as  the  agents  of  the  ven- 
dee. They  held  it  originally  aa  the 
aients  of  the  vendraa,  and  as  long  as 
they  continued  ao  to  hold  it  the  prop- 
erty was  unchiwged.  It  hae  bew  aaid 
that  the  London  Dock  Company  were 
bound  by  law,  whtm  niquired  to  hold 
the  goods  on  account  of  the  vendee. 
Titat  may  be  tme,  and  they  mi^t 
nnder  themaelveB  liable  to  an  aclicm 
for  refunng  so  to  do;  but  if  they  did 
wrongfully  refuse  to  tranaf  ot  the  goods 
to  the  vendee,  it  is  dear  that  there 
oould  not  thai  be  any  actual  acoept- 
anoe  of  them  by  him  until  he  actually 
todc  poaaesBion  of  them."  And  in  the 
latter  case,  Parke,  B.,  said  of  a  dock 
warrant '."  This  warrant  ia  no  more  than 
an  engagement  by  the  wharfingw  to 
ddiver  to  the  oonaigaee  or  any  one  be 
may  ^ipoint;  and  the  wharfinger  bolda 
the  goods  as  the  agmt  of  the  oonaigaee 
(who  is  the  vendor's  agent),  and  hia 
ponessitHi  is  that  oi  the  consignee  until 


wharfinger  has  attorned,  so  to  qieak, 
to  the  assignee,  and  agreed  with  him 
to  bM  for  him.  Then,  and  not  tjll 
theik,  the  wharfinger  ia  the  agent  or 
bailee  of  the  anignee,  and  his  pos- 


seaaion  that  of  the  aaeignee,  and  then 
only  ia  thran  a  constructive  delivery 
to  him.  In  the  meantime  the  warrant, 
and  the  indonement  at  the  warrant, 
is  nothing  more  than  an  offer  to  bold 
the  gooda  as  the  warehouseman  of  the 


13  Allen,  353,  the  acceptance  of  a 
of  goods  atored  in  a  gen 
and  an  order  for  their  delivery  without 
notice  to  the  warehouse  were  held  insuf- 
fident  to  satisfy  the  statute.  See  also 
Quintard  v.  Bacon,  99  Mass.  185.  See, 
however,  Wadhains  v.  Balfour,  32  Or. 
313,  SI  Fao.  642.  In  Rodgen  v.  Phil- 
lips, 40  N.  Y.  519,  the  court  remarked: 
"Assuming,  as  it  may  properly  be 
done,  that  the  acceptance  of  the  Ixll 
ot  lading  by  the  defendants  under  ordi- 
nary drcumstancee  would  have  been 
equivalent  to  the  aoceplanoe  of  the 
property  mentioned  in  it,  yet  that 
could  not  be  the  effect  of  it  where,  aa 
in  this  ease,  the  property  bad  been 
previously  lost."  In  Lewie-Simaa- 
Jones  Co. «.  C.  Kee  ft  Co.,  27  Cal.  App. 
135,  148  Pao.  973,  the  court  held  de- 
livery to  a  buyer  of  an  ordw  on  a 
wardiouaeman  who  had  issued  to  the 
adier  a  non-negotiable  reodpt  under 
the  Uniform  Warehouse  Receipts  Act, 
amounted  to  acceptance  and  actual 
receipt  of  the  goods.  The  court  aeons 
to  have  thought  that  prior  decisions 
indicating  that  enough  had  been  done 
to  tranrfer  tide  proved  that  the  stat- 
ute had  beeo  satisfied.  See  furthev, 
(566. 
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immediately  upon  its  assignment — do  attornment  beii%  nec- 
essary. He  is,  therefore,  agent  of  the  buyer  as  soon  as  the 
buyer  becomes  the  indorsee  of  the  document."* 

§  661.  Part  of  the  goods. 

By  the  tenns  of  the  statute  acc^tance  and  receipt  of  part 
of  the  goods  suffice,  and  it  is  immaterial  how  small  the  part 
may  be.  It  is.  therefore,  sufficient  if  the  buyer  receives  a 
sample  of  the  goods,  provided  the  sample  is  part  of  the  bulk; 
that  is,  if  it  diminishes  the  quantity  of  goods  subsequently  to 
be  delivered  to  the  buyer.*^  But  otherwise  where  the  sample 
is  merely  to  show  what  the  goods  are  like."  A  sample  given 
merely  for  the  purpose  of  examination  is  of  course  insuffi- 
cient." It  is  immaterial  when  the  part  is  received  and  an 
executory  contract  for  unspecified  goods  may  be  made  binding 
by  the  specification  and  acceptance  and  receipt  of  a  portion  of 
the  goods  under  this  contract,  though  the  remainder  is  \m- 
q>ecified.'*  It  is  essential  in  order  to  make  acceptance  and 
receipt  of  part  suffice,  that  the  part  be  accepted  and  received 
as  only  a  part  of  the  goods.  So  that  if  the  buyer  when  taking 
part  declines  to  take  more,  the  statute  is  not  satisfied;  '*  nor 
is  it  satisfied  if  the  seller  in  delivering  part  of  the  goods  repu- 


<°  Audeuried  f.  Randall,  3  Cliff.  99; 
Mueller  v.  Guye,  12  Mo.  App.  688; 
WadbamB  v.  Balfour,  32  Or.  313,  SI 
Pac.  642.  In  Wadhama  c.  Balfour  the 
receipt  does,  not  Beem  to  have  been 
negotiable,  but  the  court  held  ite  ddiv- 
ery  sufficient.  In  Meredith  v.  Meigh, 
2  E.  A  B.  304,  the  court  intimates  that 
retention  by  the  consignee,  of  a  bill  of 
lading  might  satisfy  the  statute. 

"Hinde  v.  Whitebouse,  7  East, 
558;  Gardner  w.  Grout,  2  C.  B.  (N.  8.) 
340;  Gilliat  d.  Roberts,  19  L.  J.  Ex. 
410;  Scott  V.  T.  W.  Stevenson  Co.,  130 
Minn.  151,  153  N.  W.  316;  Moore  v. 
Love,  57  MigB.  705;  Brock  v.  Knower, 
37  Hun,  606. 

"  Morton  ti.  Tibbett,  15  Q.  B.  428; 
DiersoD  v.  Petefsmeyer,  109  Iowa, 
233,  80  N.  W.  389;  RichardBon  v. 
Smith,  101  Md.  15,  60  AU.  612,  70 


L.  R.  A.  321,  109  Am.  St  Rep.  552; 
Moore  v.  Love,  57  Misa.  765. 

"  Mechanical  Boiler  Co.  o.  Kdlner, 
62  N.  J.  L.  544,  43  AU.  509. 

"Soott  V.  East^n  Counties  Ry. 
Co.,  12  M.  &  W.  33;  Cavanau^  v. 
D.  W.  Ranlet  Co.,  229  Maaa.  386,  118 
N.  E.  650;  Crystal  Ice  Co.  o.  Holliday, 
106  Mies.  714,  64  So.  058;  Rickey  '■ 
Tenbroeck,  63  Mo.  563;  Gabriel  o. 
Kildare  Elevator  Co.,  IS  Okla.  318, 
90  Pac.  10;  Garton  Toy  Co.  o.  Buswdl 
Lumbor  A  Mfg.  Co.,  160  Wis.  341,  136 
N.W.  147.  See,  however,  May  0. Ward, 
134  Mafia.  127;  I^dnier  o.  I^dnier,  90 
Min.  475,  43  So.  946. 

■■Atherton  f.  Newhall,  123  Maaa. 
141,  26  Am.  Rep.  47.  See  also  Dixon 
t>.  YatoB,  5  B.  &  Ad.  313;  Piatt  *. 
Chase,  40  Me.  208, 273. 
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diates  the  remainder  of  the  bargain."  But  where  part  of  the 
goods  was  taken  by  ike  buyer  into  his  control  after  the  de- 
struction of  the  remainder,  this  act  of  the  buyer  was  heid 
sufficient  to  render  him  liable  for  all  the  goods."  If  an 
agent  selling  goods  for  his  principal  agrees  to  throw  in  goods 
of  his  own  in  order  to  induce  the  buyer  to  enter  the  bargain, 
and  the  latter  goods  are  delivered,  the  statute  is  not  satisfied 
as  to  the  other  goods."  Other  decisions  involving  an  ac- 
ceptance and  receipt  of  part  of  the  goods,  are  given  in  the 
note  below." 

§  663.  Choses  In  action. 

Most  of  the  statutes  which  specifically  include  choses  in 
action  within  the  statute  also  mention  acceptance  and  actual 
receipt  of  the  evidraices  of  the  choses  in  action  as  a  method  of 
satisfying  the  statute,  but  even  where  evidences  of  the  choses 
in  action  are  not  mentioned  there  can  be  no  doubt  that  deUveiy 
of  any  document  which  is  customarily  regarded  as  representing 
the  choses  in  action  would  be  sufficient.  Thus  the  acceptance 
and  recdpt  of  a  stock  certificate  would  satisfy  the  statute  ao 
far  as  a  contract  to  sell  stock  is  concerned.^  How  far  beyond 
the  case  of  a  document  courts  might  go  is  doubtful.  In  Jones 
V.  Rejrnolds  "  a  model  of  an  invention  as  yet  unpatented  was 
delivered,  and  this  was  held  sufficient  to  satisfy  the  statute 
when  the  invention  was  sold.  In  regard  to  choses  in  action 
having  no  tangible  evidence,  the  method  satisfying  the  statute 

"See  Oarton  Toy  Co.  v.  Buswell  There  were  neceeeuily  two  safea,  one 

Lundier  Mfg.  Co.,  160  ^b.  341,  136  by  the  principal  and  one  by  the  agent. 

N.  W.  147.    Cf.  irt/ra,  {  673.  See  TompldnB  c  Sheehaa,  1S8  N.  Y. 

"  Ooddard    r.    DemnriU,    48    Me.  617,  53  N.  B.  S02. 

211;    Townaand    t>.    Hargravtti,    118  "Elliott  t>.  Tbomas,  3  M.  A  W. 

Mam.    325.      tbtae    decunms    seem  170;  Heae  v.  Dicks,  181  la.  342,  164 

aound  for  the  statute  ia  satirfled  ao-  N.  W.  63B;  Krippendoff-Ditttnan  Co. 

oording  tJ)  its  twrns,  and  though  the  v.  Hunt-Riddick  Merc.  Co.  (Mo.  App.), 

buyer   may   not   have    ooatwnidated  190  S.  W.  44;  MacElroy  tt.  Aronson,  46 

making  himself  liable  for  the  whole,  N.  Y.  Misc.  Rep.  622,  92  N.  Y.  S.  724; 

he  did  not  rqmdiato  the  oonttaet  and  Pattenon  r.  Sargent  Ac.  Co.,  83  Vt. 

his  lialMlity  neoeoearily  fallows.     See  fil6,  77  Atl.  338,  138  Am.  St.  Rep. 

also  Vincent  t>.  Qermood,  II  Johns.  1102. 

283,  and  nipra,  J  550.  »  Berwia  v.  Bollea,  183  Mass.  340y 

"  MoCormick    Harreeting    Co.    i>.  07  N.  E.  323. 

Cusack,  116  Mioh.  647,  74  N.  W.  1005.  "  120  N.  Y.  213, 24  N.  £.  279. 
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by  acceptance  and  actual  receipt  is  not  suitable  and  resort 
must  be  had  to  the  other  methods  prescribed. 

§  S63.  Acceptance  and  receipt  presuit  questions  of  fact 

It  is  for  the  jury  to  determine  in  a  doubtful  case  whether 
there  has  be^i  acceptance  and  receipt."  If,  however,  there 
is  no  evidence  justifying  the  juiy  in  finding  more  than  one  way, 
the  court  may  property  decide  tiie  question." 


§  664.  "  Or  gjve  something  in  earnest  to  bind  the  contract" 

At  the  present  day,  earnest  as  distinguished  from  part  pay- 
m^it  is  seldom  or  never  given.  Formerly  a  small  payment  was 
sometimes  made  to  bind  the  bargain  which  was  not  r^arded 
as  part  of  the  price.**  This  would  perhaps  still  be  binding  and 
satisfy  the  statute,  but  the  possibility  of  earnest  as  distinguished 
from  part  payment  is  now  of  httle  practical  importance.***  The 
only  question  that  has  arisen  in  modem  times  in  regard  to  the 
meaning  of  earnest  is  whether  a  sum  of  money  deposited  with 
a  third  person  as  a  forfeit  to  secure  the  performance  of  a  bar- 
gain, but  not  to  be  applied  as  part  payment  is  earnest  within 
the  meaning  of  the  statute.    It  was  held  not  to  be.**    If  money 

Hayward,  108  Man. 


"Ed&Q  P.  Dudfidd,  1  Q.  B.  302; 
lillywhito  n.  Derereux,  15  M.  &.  W. 
285;  MortoD  ir.  Tibbett,  U  Q.  B.  428; 
Hinehmmi  v.  lincoln,  124  U.  S.  38, 
48,  8  S.  Ct.  309,  31  L.  Ed.  337;  Waito 
II.  MoKalvy,  71  Minn.  167,  73  N.  W. 
727;  Houghtaling  e.  Ball,  19  Mo.  84, 
SB  Am.  Dec.  331;  Iauw  v.  Richmond 
Institute,  8  Utah,  305,  31  Pac  397; 
Beck«r  c.  Hottn,  89  "Wa.  80,  01  N.  W. 
307. 

nmnehman  v.  linooln,  124  U.  S. 
38,  48,  8  S.  Ct.  369,  31  L.  Ed.  337; 
Biohardaon  v.  Smith,  101  Md.  IS,  60 
At).  612,  70  L.  R.  A.  321,  109  Am.  St. 
Rep.Sfi2. 

"See  Badi  ti.  Owen,  5  T.  R.  409, 
where  the  buyer  paid  a  halfpenny  to 
bind  the  bargain,  and  this  waa  hdd 
fluffident  fa>  transfer  tho  property  in 
the  hone  which  was  the  subject  of  the 


•*»  See  Howe  v. 
64,  11  Am.  Re 
Dunham,  60  Mo.  App.  635. 

"Noakes  v.  Morey,  30  Ind.  103; 
Howe  V.  Hayward,  108  Man.  54,  II 
Am.  Rap.  306;  Jennin^  p.  Dunham, 
60  Mo.  App.  635.  In  the  latter  case 
the  court  said,  at  p.  638:  "Otig- 
ioally  this  'eameet'  was  not  oecee- 
sarily  a  part  paymmt.  It  was  a  cus- 
tom under  the  common  law,  and 
seems  also  to  have  been  a  oistom  in 
other  oountriee  than  Eln^and  to  give 
something  to  bind  a  bargain.  In 
some  countries  some  act  was  performed. 
Story  on  Sales,  %  273.  Benjamin  states 
in  his  work  on  Salee,  {  196,  that  odb 
species  of  earnest  in  the  Roman  law 
was  a  payment  of  a  sum  whioh  if  the 
sale  was  carried  out  wss  to  be  Drediled 
on  the  price,  but  which  carried  the 
undentandiug  that  it  was  forfeit  moo^ 
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were  deposited  with  the  sell^  to  be  applied  on  the  price  if  the 
buyer  completed  the  bargain  but  otherwise  to  be  forfeited, 
ihere  would,  however,  seem  to  be  a  part  payment. 

§  666.  "  Or  in  part  payment" 

The  statute  by  these  words  requires  no  specific  amount  to 
be  paid  but  it  does  require  payment.  Consequently  a  tender 
is  not  enough.  *"  Nor  does  it  suffice  that  the  price  remain  in 
the  buyer's  hands  for  the  sell^  to  draw  upon."  It  has  been 
seen  that  contracts  of  barter  are  within  the  statute."  It  must 
follow  that  the  payment  required  by  the  statute  is  not  nec- 
essarily a  payment  in  money.  It  may  be  other  property.* 
This  is  put  beyond  doubt  in  the  Unifonn  Sales  Act  by  the 
provision  that  the  price  may  be  any  personal  property."  So 
the  use  of  property  has  been  held  a  payment.''  likewise 
services.'*    If  the  contract  or  sale  E^iecifies  a  money  price,  how- 


if  the  sale  wm  not  completed  bjr  the 
bu]rer;  aod  if  Ute  ooDteaot  waa  not 
peifmmed  by  ttke  seller,  he  was  to  re- 
tUTD  to  the  buyer  the  money  adTsnoed 
toKsthv  with  a  Uka  sum  aa  a  forfeit  on 
his  part.  Whether  a  sum  which  ia 
termed  forfeit  money  was  ever  a 
epeoiee  of  Mroest  by  the  oommon  law 
need  not  now  be  investigated,  sinoe  it 
haa  oeosed  to  be  of  praotioal  impor- 
tance. It  is  now  considered,  that  giv- 
ing something  in  earnest  to  bind  tbe 
bargsin,  and  pring  something  in  pay- 
ment mean  the  same  thing;  that  is, 
a  part  payment  of  the  [vice.  Ben- 
jamin, on  Bales  f  189;  Stoiy  on  Sales, 
If  273, 275.  So,  while  in  some  countries 
in  olden  times,  'earnest  to  bind  the  bn- 
pun'  might  consiBt  of  forfeit  money,  it 
in  not  so  now.  In  modnn  times,  earnest 
must  be  a  part  payment  of  the  price. 
And,  where  the  parties  to  a  contract 
put  up  a  sum  of  money  to  be  forfeited 
to  the  nondejaulting  party,  it  is  not  a 
part  piQrment,  and,  therefoir,  does 
not  take  the  contract  out  of  the  Stat- 
ute <tf  EVauds." 

>Dans  t.   Phillips   (K.  B.    1907), 
24  T.  L.  R.  4;  Hershey  Lumber  Co. 


V.  St.  Paul  Sash  Co.,  66  Minn.  449, 
69  N.  W.  21S;  Edgerton  v.  Hod^,  41 
Vt.    678. 

"Bowraa  v.  Anderson,  ffi  Oa.  143. 
In  this  case  the  buyer  was  obviously 
simply  to  remain  a  debtor.  If  the 
buyer  became  the  bailee  or  trustee  erf 
QMcific  money,  the  cases  would  be  in- 
(UBtinguiahable  from  the  analogous 
situation  in  regard  to  goods,  auprii, 
(56S. 

■■  Bee  supra,  (  823. 

■•Eastern  R.  R.  Co.  v.  Benedict,  10 
Gray,  212;  Kubns  v.  Gates,  92  Ind. 
66;  Wallace  e.  Long,  105  Ind.  S22, 
S26,  5  N.  E.  666,  55  Am.  Rep.  222; 
Weir  V.  Hudnut,  115  Ind.  625,  18  N. 
E.  24;  Howe  p.  Jonas,  57  Iowa,  130; 
Drigs)  p.  Bush,  162  Mich.  53,  116 
N.  W.  985,  15  L.  R.  A.  (N.  S.)  651, 
125  Am.  8L  Rep.  389;  Burton  n.  Gage, 
85  Minn.  355,  88  N.  W.  997;  Dow  v. 
Wortben,  37  Vt.  108;  Sharp  ».  Carroll, 
66Wi8.62,  27N.  W.  832. 

9  (2).    Williston  on  Sales, 


(166. 

"  Weir 
N.  E.  24. 
"Wallace 


Hudnut,  116  Ind.  525,  18 
Long,  106  Ind.  622, 
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ever,  the  requiremeat  of  the  statute  would  aeem  not  to  be 
satined  by  n^otiable  paper  given  for  the  price  until  the  p^>er 
is  paid  or  unless  it  was  taken  in  absolute  payment."  The 
buyer's  note  '*  or  check  "  not  generally  being  taken  in  absolute 
payment  will,  therefore,  generally  not  be  sufBcient.  But  a 
negotiable  instrument  given  as  absolute  payment  is  sufficient; " 
and  so  is  the  return  to  the  seller  of  a  note  previously  made  by 
him."  A  detriment  incurred  in  reliance  on  the  oral  contract, 
but  not  part  of  the  price  is  obviously  insufficient."  The  most 
difficult  question  of  part  payment  is  where  the  seller  is  indebted 
to  the  buyer  on  a  previous  account  and  contracts  to  sdl,  ot 

536,  5  N.  E.  666,  55  Am.  Rep.  222;       beig  v.  Wdah,  147  N.  Y.  S.  44,  tbe 


White  ».  Drew,  56  How.  Pr. 
Drig^  p.  Bush,  152  Mich.  53,  116 
N.  W.  985,  15  L.  R  A.  (N.  8.)  654, 
125  Am.  St.  R^.  389,  the  defoidaiit 
agreed  to  ad]  and  the  plaintjff  to  buy 
certain  hay  at  SIO  a  toD.  Thehaywaa 
to  be  baled  by  the  [d&intiff  and  then 
tnuuport«d  by  the  defendant  to  an 
adjoining  town.  Tbe  plaintiff  aeiat 
men  to  the  defendant's  premiBra  who 
with  hiB  ament  baled  the  hay,  and  the 
plaintiff  paid  th«n  for  the  work.  Tbe 
defendant  afterward  refused  to  earry 
out  the  conti«ct.  It  was  held  that  the 
propraty  had  not  passed  to  the  buyer, 
and  that,  therdore,  the  baling  of  the 
bay  inured  to  the  benefit  ot  the  defend- 
ant, and  that  this  benefit  received  in 
accordance  with  the  contract  was  a 
part  payment  taking  the  case  out  of  the 
statute. 

"  A  che<^  drawn  by  the  buyer  and 
aft«rwanl  paid  by  the  bank  was  held 
to  satisfy  the  statute  in  Hunter  v. 
Wetsdl,  84  N.  Y.  549,  38  Am.  Rep. 
644.  And  in  Parker  ■>.  Criq),  [1919]  1 
K.  B,  481;  McLure  v.  Sherman,  70 
Fed.  190,  and  Logan  v.  CanoU,  72 
Mo.  App.  613,  a  cheek,  thou^  not 
cashed,  was  held  to  suffice.  See  also 
Rohrbach  o.  HammiU,  IVa  la.  131,  143 
N.  W.  872,  whwe  a  check  was  held  a 
payment  of  purchase  money  sufficient 
to  take  a  contract  for  the  sale  of 
kuid  out  of  the  statute;  but  in  Heea- 


oourt  hdd  a  check  cm  which  payment 
was  sto|^>ed  not  part  paymoit  in  tbe 
afaaenoe  of  proof  that  the  check  itself 
was  agreed  upon  aa  paymokt,  lather 
than  a  means  of  payment 

xKrohn  p.  Bants,  68  Ind.  277; 
Ireland  p.  Johnson,  18  Abb.  Pr.  392. 

"  Groomer  p.  McMillan,  143  Mo. 
App.  S12,  128  S.  W.  285;  Bates  p. 
Dwindl,  101  Neb.  712,  164  N.  W.  722. 
Cnie  buyer  returned  the  check  with- 
out jH^eenting  it.)  Cf.  MoLuie  v. 
Sherman,  70  Fed.  190,  and  cases 
supra,  in  note  33.  A  fortiori  an  order 
which  is  not  a  negoti^le  bill  of  ex< 
change  is  not  part  payment.  Johnson 
p.  McOTiBon,  163  Mich.  322,  128  N.  W. 
243. 

"  Combe  v.  Bateman,  10  Barb.  573; 
and  where  a  check  is  the  agreed  mode 
of  payment,  even  thou^  not  strictly 
absdute  payment,  it  seems  Buffioi«at. 
Wood,  131  Ark.  345,  196 


"  Norton  p.  Simonds,  124  Mas. 
IQ. 

"Where  plaintiff  orally  contracted 
to  buy  defendant's  stock  and  def^id- 
ant  agreed  to  employ  i^aintifl,  that 
plaintiff  gave  up  his  position  to  go  to 
work  for  defendant  was  not  earnest 
ot  "part  payment."  Hewson  p.  PMer- 
man  Mfg.  Co.,  76  Wash.  600,  136  Pac 
1158,  51  L.  R.  A.  (N.  &}  398,  Aon. 
Caa.  1916  D.  346. 
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sells,  goods,  in  satisfaction  of  the  claim  in  whole  or  in  part. 
The  leading  case  upon  this  point  is  Walker  v.  Nussey,**  where 
the  goods  were  not  delivered  and  the  court  held  that  by  the 
tenns  of  the  bargain  the  old  claim  was  not  to  be  extinguished 
until  the  goods  should  be  deUvered  and  that,  therefore,  there 
was  no  payment.  Pollock,  C.  B.,  said,  however:  "Had  these 
parties  positively  agreed  to  extinguish  the  debt  of  £4  odd,  and 
receive  the  plaintiff's  goods  pro  tanio  instead  of  it,  the  law 
might  have  been  satisfied  without  the  ceremony  of  paying  it 
to  the  defendant  and  repaying  it  by  him.  But  the  actual  con- 
tract did  not  amount  to  that,  and  there  has  been  no  part  pay- 
ment within  the  statute. "  There  seems  no  reason  on  principle 
to  question  tiie  correctness  of  this  dictum.  It  has  been  approved 
in  Vennont "  and  finds  support  elsewhere.*^  But  generally 
it  has  either  been  overlooked  or  not  proved  convincing  in 
subsequent  decisions,  for  the  courts  decide,  or  at  least  say  for 
the  most  part,  that  a  mere  agreement  that  the  old  account 
should  be  canceled  is  not  enou^.*'  This  leads  to  the  rather 
cmious  result  that  thou^  as  a  matter  of  common  law  the 
whole  price  has  been  paid  by  the  cancellation  of  an  indebted- 
ness, there  has  not  been  any  part  payment  within  the  statute, 
because  the  satisfaction  of  the  price  is  effected  wholly  by 
parol.    The  statute  puts  no  limitation  on  the  way  that  the 

"  16  M.  A  W.  302.  Young  e.  Ingolsbe,  13S  K.  Y.  App.  Div. 

•  Dow  B.  Worthen,  37  Vt,  108.  587,  122  N.  Y.  S.  707  (r^xjrted  in  sub- 

"Peake  r.  Coolan,  43  lom,  297;  sequent  stogee,   161  N.  Y.  App.  D. 

Howe  c  Jones,  S7  Iowa,  130,  8  N.  W.  37S,  135  N.  Y.  S.  039,  208  N.  Y.  508, 

461,  10  N.  W.  299;  CotteriU  v.  Stev-  102  N.  E.  590);  Miloa  v.  Covaoevioh, 

ma,  10  Wifl.  422.     In  the  case  last  40  Or.  239,  66  Pac.  914.     In  many 

dted  the  arrangonent  was  triangular,  of  these  cases,  as  in  Walker  v.  Nussej, 

the  buys  agreeing  to  assume  a  debt  then  was  mwely  an   agreemoit  to 

of  the  sdler'a  to  a  third  person  who  extinguish  the  debt  later.    Lord  Hal»- 

assented  to  the  ttansaction.  This  nova-  buiy  in  Morton  r.  Davison,  uses  lan- 

tion  was  held  to  amount  to  payment  guage  similar  to  that  in  Shindler  v. 

within  the  statute.  Houston,  1  N.  Y.  261,  49  Am.  Dec.  316, 

"Norton  p.  Davison,  11899]  1  that  mere  words  are  insutBcient  to 
Q.  B.  401;  Galbraith  v.  Hohnea,  IS  satisfy  the  statut«,  thot^h  it  is  per- 
iod. App.  34,  43  N.  E.  675;  Gorman  c.  fectly  settled  in  England  that  mere 
Bronard,  120  Mich.  611,  79  N.  W.  words  may  be  su£Scient,  e.  g.,  where 
903;  Matthieesen  f.  McMahon's  Adm.,  the  goods  are  already  in  the  poeses- 
38  N.  J.  L.  536;  Artcher  v.  Zeh,  6  mon  of  the  buyer  or  when  the  sdler 
HQl,  200;  Walrath  o.  Richie,  6  I^ns.  becomes  bailee  for  the  buyer.  Supra, 
382;  Brabin  v.  Hyde,  32  N.  Y.  519;-  {$90,91. 
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price  should  be  pud  and  It  seems  an  unneceesaiy  piece  of 
judicial  l^slation  for  courts  to  make  the  requirements  of  the 
statute  more  stringent  than  the  L^islature  has  done.  This 
might  be  exp&ited,  however,  in  New  York,  in  view  of  the  rule 
laid  down  by  the  courts  of  that  State  in  regard  to  acceptance 
and  receipt,"  and  in  other  jurisdictions  which  have  followed 
New  York,  in  that  matter.  Even  thoiigh  a  mere  oral  agreement 
to  cancel  a  debt  is  held  insufficient,  the  surrend^  of  a  note 
representing  the  buyer's  claim  is  sufficiently  tangible  to  amount 
to  part  payment;*^  as  is  indorsement  upon  a  note,*'  or  an  entry 
on  books  of  account."  Payment  to  a  third  person,  in  accord- 
ance with  an  agreement  made  with  the  seller  that  the  price 
shall  be  so  paid,  is  enough,*'  and  of  course  payment  to  the 
seller's  agent  is  enough;  **  if  the  agent  was  authorized  to  recdve 
it,  or  if  the  principal  knowing  the  facts  took  the  bene£t  of  it.* 
lluB  has  been  so  held  even  though  a  local  statute  reqiiired  that 
authority  to  enter  into  a  contract  required  in  law  to  be  in 
writing  can  only  be  given  in  writing.^  Payment  to  an  agent 
for  several  sellers  who  were  entitled  to  share  the  money  paid 
satisfies  the  statute  as  to  each  of  the  sales.^*  So  payments 
made  on  a  general  account  and  appUcable  to  the  price  of  several 
lots  of  goods  take  all  the  transactions  out  of  the  statute.'* 


•■Seetupro,f  6S3. 

*•  Norbm  b.  Simonds,  124  Maai.  19; 
Sbup  ■>.  CuTt^,  06  Wh.  e2,  28  N.  W. 
832. 

»  Dieckmuk  ir.  Younb  87  Mo.  Ai^. 
530. 

"Norwegiaii  Flou^  Co.  v.  Hui- 
thorn,  71  Wis.  529,  37  N.  W.  826. 

<rJohiiBon  v.  T&bor,  101  Mm.  78, 
67  So.  366;  Brady  if.  Hunhy,  21  V.  C. 
Q.  B.  340.  See  alao  Stoddud  v.  Gra- 
ham, 23  Bow.  Pr.  618. 

•Hairiey  p.  Keder,  63  N.  Y.  114. 
Hie  limitation  which  thi«  osm  aeekB 
to  impooe  on  the  appointment  of  an 
agent  by  requiring  that  the  agency 
ahaU  not  Biiaa  from  the  same  parol 
agreemmtt  irttioh  it  ia  sought  to  val^ 
idate  baa  been  previoualjr  critidaed. 
See  {  81. 


**  But  not  otimwiae.  Qty  Drag  Co. 
>,  AmMiean  Soda  Fountain  Co.,  13 
G&.  App.  485,  79  B.  E.  376. 

"Coae  V.  Kramer,  34  Hont.  142, 
85  Fao.  878.  In  this  case,  an  agent 
orally  mtployed  to  sell  oattle  was  in- 
atrueted  to  require  a  part  paymoit  of 
the  purohaae  i»ioe.  The  agent  jro- 
oured  a  purchaser  who  made  a  partial 
payment.  It  wae  hdd,  that  the  ccmi- 
tract  was  valid  notwithstanding  Civ. 
Code,  {  3086,  dacUring  that  author- 
ity to  ent«r  into  a  contract  required 
by  law  to  be  in  writing  can  only  be 
^ven  in  writing. 

"  Burhaos  d.  Corey,  17  Mitii. 
282. 

"  Berwin  v.  BoUes,  183  Has.  310, 
67  N.  E.  323. 
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But  payment  for  a  past  purchase,  though  made  as  an  induce- 
ment for  making  a  present  one,  is  insufficient."* 


§  666.  Time  of  payment 

Under  the  English  statute  and  similar  American  statutes 
(including  the  Unifonn  Sales  Act),  it  makes  no  difference  when 
the  payment  is  made  with  reference  to  the  oral  bai^ain.'^ 
In  some  States,  however,  the  statute  expressly  inserts  the 
words  "  at  the  time/' "  Under  a  statute  in  this  form  it  is 
necessary,  in  order  .to  make  a  subsequent  payment  operate  as 
a  satisfaction  of  the  statute,  that  there  should  be  at  least  a 
restatonent  or  recognition  of  the  essential  terms  of  the  con- 
tract when  the  payment  is  made.^ 


•>  Or^n  ».  Stewart,  60  N.  Y.  413. 

"Davis  0.  Moore,  13  Me.  424; 
Thranpoon  v.  Alger,  12  Met.  428, 
436;  DallKvo  v.  Richardaon,  134 
Mioh.  826,  96  N.  W.  20;  Oault  v. 
Brown,  4S  N.  H.  1S3,  2  Am.  Rep. 
210. 

"TTie  wcnls  were  formerly  in  the 
statutes  of  Minnesota,  New  York, 
North  Dakota,  Utah,  Wisconsin,  and 
Wyoming;  but  must  be  regarded  as 
repealed  in  those  States  by  the  pas- 
sage of  the  Unifonn  Sales  Act. 

•*  See  Raymond  u.  Colton,  104  Fed. 
219,  43  C.  C.  A.  fiOl;  Koewing  v. 
mUer,  128  Fbd.  fifiS,  63  C.  C.  A. 


186;  Franklin  p.  Matoa  Qold  Min. 
Co.,  168  Fed.  941,  88  C.  C.  A.  145; 
Bissell  0.  Baloom,  39  N.  Y.  27S;  Haw- 
ley  t>.  Keeler,  53  N.  Y.  114;  Hunter  v. 
Weteeli,  57  N.  Y.  375,  16  Am.  Rep. 
608;  a.  c.,  84  N.  Y.  549,  38  Am.  Rep. 
544;  Jackson  n.  Tupper,  101  ^f.  Y. 
515,  5  N.  £.  65;  Miloa  v.  Covocevich, 
40  Or.  239,  242,  66  Fac.  914;  Batw  v. 
Cheaebro,  32  Wis.  594,  36  Wis.  636; 
Paine  p.  Fulton,  34  Wis.  83;  Kerkhof 
v.  Atlas  Paper  Co.,  68  Wis.  674,  32 
N.  W.  766;  Hanson  v.  RoCer,  64  Wis. 
622,  25  N.  W.  530;  Crosby  Hardwood 
Co.  p.  Trater,  90  Wis.  412,  63  N.  W. 
10S7. 
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any  clause  of  the  iomih  section  of  the  statute  and  is  a  per- 
missible way  of  satisfying  the  seventeenth  section.  Conse- 
quently, in  determining  the  sufSciency  of  a  memorandum  in 
writing,  decisions  under  one  clause  or  section  are  generally  in 
point  for  the  decision  of  similar  questions  und^  any  other 
clause  or  section.  'The  wording  of  any  section  under  which  a 
case  comes  up  should,  however,  be  observed,  for  many  of  the 
statutes  in  regard  to  agreements  concermi^  land  and  other 
matters  within  the  statute,  require  tiie  "contract"  to  be  in 
writing  in  order  to  be  ^orceable,  while  sections  relating  to  the 
s^e  of  goods,  with  almost  perfect  uniformity,  are  satisfied  by 
a  "note  or  memorandum."  ^  The  difference  between  a  con- 
tract in  writing  and  a  memorandum  of  a  parol  contract  is 
important.  Thus  a  note  or  memorandum  may  be  made  at  any 
time  prior  to  the  beginning  of  the  action  *  and  as  will  appear 
from  subsequent  discussion,  need  not  be  made  with  the  intent 
of  malfing  a  memorandum.  The  parol  evidence  rule  also  affects 
differently  a  contract  in  writing  from  a  memorandum  in  writing. 
The  former  is  necessarily  the  only  complete  statement  of  the 
contract  and  the  only  evidence  in  regard  to  it,  but  a  written 
memorandiun  may  be  shown  by  parol  to  be  inaccurate  or 
Inadequate,  and  hence  not  a  compliance  with  the  statute.* 

■The  Statute  of  Gec^pa  (Code  of 
1915),  (3222,  requires  the  "promiae" 
to  be  ia  writing,  but  the  Supreme 
Court  of  Georgia  seems  to  1^  no 
stress  on  this  difference  from  the 
wdinai;  form  <^  the  statute.  See 
EVMttt  0.  Leeper,  20  Ga.  294;  Phiilips 
tr.  Ocmu]«ee  Mills,  fi6  Ga.  633.     In 


quently  to  an  oral  bai^ain,  and  in  the 
former  case  in  the  nature  of  an  ad- 
minon  at  a  past  contract  rather  than 
an  exprenion  of  a  present  promise, 
weni  held  sufficient.  See,  however, 
Jackson  ti.  Strowger  Tel^hone  Ex- 
change, 108  Ga.  646,  34  S.  E.  207. 

>  See  gapra,  {  538. 

'See  the  distinction  taken  in  cases 
where  the  "oontiact"  was  required  to 
be  in  writing.  Halsdl  v.  Renfrow,  202 
U.  S.  287, 26  a  a.  610,  SO  L.  Ed.  1032; 


r,  164  Ind. 
466.  Also  in  cBsea  where  some  "note 
or  memorarkdum"  only  was  necessary. 
Ingraham  ir.  Strong;  41  Dl.  Aj^.  46; 
Catterlin  c  Bush,  39  Or.  496,  SQ  Fac. 
706,  65  Pac.  1064.  In  the  htt«r  case 
the  court  said:  "  The  maoorandum  and 
the  contract  or  agreement  are  mt  to 
be  confounded  as  one  and  the  some 
thing.  The  memorandum  is  under- 
stood to  ba  a  uot«  or  minute  inform- 
ally made  of  the  agreeuMit,  which  may 
have  but  a  verbal  enstence,  expressing 
briefly  the  essential  terms,  and  was 
never  intended  to  stand  as  and  for 
the  agreement  itself.  The  necenary 
elemoits  are  that  it  must  contain  the 
essential  terms  of  the  contract,  ex- 
pressed with  such  a  degree  of  certainty 
that  it  may  be  undentood  without  re- 
oouise  to  parol  evidence  to  show  the 
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§  668.  Fonn  of  menuffandnm. 

The  monorandum  may  be  in  any  fmnn,  and  an  enumeratitHi 
of  particular  cases  that  have  arisen  is  not  ezcluave,  but  merely 
illustrative.  The  memorandum  may  of  course  be  in  the  form 
of  a  carefully  prepared  written  contract,  but  it  may  also  be, 
in  whole  or  in  part,  in  the  form  of  a  letter  or  letters,*  receipts/ 
an  invoice  or  statement  of  account,'  a  bill  or  note,'  an  un- 
delivered deed,'  a  will  delivered  by  the  maker  to  one  to  whom 
he  had  promised  a  devise,*  a  revoked  and  unddivered  will," 
a  bill  in  equity,"  an  advotisement,"  records  of  municipal 
officers,"  or  of  a  private  corporation,'*  entries  in  books  of 
account  '*  or  memorandum  books  of  any  kind."  Tel^rams 
intentions  of  the  parties.  Mwe  fonnal  '  See  ir^ra,  {  579. 
OT  tumenential  terms  will  be  imj^ed,  *  N&ylor  d.  Sheltoo,  102  Ark.  30, 
but  the  elements  necewHy  to  a  com-  143  S.  W.  117;  Brinltner  b.  Brinkna-,  7 
Pa.  S3,  55;  Torgeraon  v.  Hauge,  34 
N.  Dak.  616, 159  N.  W.  6. 

»/n  «  McGinleya  Ert.,  257  Pfc. 

478,    101   Ad.    807.      Qf.    Watkins   r 

Watkins,  82  N.  J.  Eq.  483,  89  AU.  253. 

"  Thomas  J.  Baird  Co.  ■>.  Hanii, 

209  Fed.  20,  126  C.  C.  A.  217. 

"  Kdly  c  Fischer,  263  IIL  184,  105 
N.  E.  21;  lAforme  v.  Bradley,  77  N.  H. 
128,  88  Atl.  1000. 

"  Bouiiand  v.  Pacma  County  10 
DI.  538;  Grimes  t>.  Hamilton  County, 
37  lowB,  290;  McMKnuBD.  Boston,  171 
Man.  152,  50  N.  E.  607;  Stevens  *. 
Muskegon,  111  Mich.  72,  69  N.  W. 
227,  36  L.  R.  A.  777;  CurtiB  o.  Porta- 
mouth,  67  a.  H.  506,  39  AU.  439  (all 
theM  dBDMoDs  related  to  contracts 
conc^ning  land);  Argus  Co.  ir.  Albany, 
55  N.  Y.  495,  14  Am.  Rep.  296  (not  to 
be  poformed  within  a  year). 

"Leunkin  v.  Baldwin  Mfg.  Co.,  72 
Conn.  57,  43  Atl.  503,  1042,  44  L.  R. 
A.  786  (land  and  g(>ods};  Tufts  v. 
Plymouth  Mining  Co.,  14  Allen,  407 
(not  to  be  performed  within  a  year). 
Cf.  Asbury  o.  Mauney,  173  N.  C.  464, 
92  S.  E.  287. 

■>Sari  p.  BourdiUon,  1  C.  B.  (N.  S.) 
188  (goods);  Newell  tr.  Radfoid,  L.  R. 
3  C.  P.  52  (goods). 

"  Champion  v.  Plummer,  1  B.  A  P. 


pleted  contract  must  be  intelligently 
ezprened,  though  ever  so  briefly." 

*Many  cases  of  this  bcmI  may  be 
found  in  foUowing  aections,  and  see 
C.  W.  Hull  Co.  0.  Marquette  Conent 
Mfg.  Co.,  208  Fed.  260,  125  C.  C.  A. 
460.  So,  Dewar  v.  Mintoft,  U912)  2 
K.  B.  373;  Niokerson  v.  Bridges,  216 
Mass.  416,  103  N.  £.  939;  Harvey  p. 
Broas,  216  Maw.  57,  104  N.  E.  350; 
Herman  v.  Wacker,  96  Neb.  102,  147 
N.  W.  127;  Croghan  i>.  Worthingtmi 
Hardware  Co.,  115  Va.  497,  79  S.  E. 
1039. 

•  Evans  v.  Prothero,  1  De  G.  M.  A 
G.  572;  Williams  o.  Morris,  95  U.  S. 
444,  24  L.  Ed.  360;  Littell  v.  Jones,  56 
Ark.  139,  19  a.  W.  497;  Eppich  o.  Clif- 
ford, 6  Colo.  493;  Ellis  o.  Bray,  79 
Mo.  227;  Kidder  v.  Flanders,  73  N.  H. 
345,  61  AU.  675;  Gordon  v.  Collett,  102 
N.  C.  632,  9  S.  E.  486.  AU  these  deci- 
nons  related  to  contracts  to  sell  land. 

*  Barry  v.  Coombe,  1  Pet.  640,  7 
L.  Ed.  295  (land);  linton  v.  Williams, 
25  Ga.  391  (goods). 

'Reynolds  c.  Kirk,  105  Ala.  446, 
17  So.  95  aand);  PhiUipe  t>.  Oomul- 
eee  Mills,  55  Ga.  633  (goods);  Work  e. 
Cowhick,  81  111.  317  (land);  LitUe 
V.  Pearson,  7  ?iok.  301,  19  Am.  Deo. 
289  (land). 
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also  are  sufficient."  The  only  difficulty  in  regard  to  tele^ams 
relates  to  the  agency  of  the  telegraph  operator  who  actually 
writes  and  signs  the  messages  as  deUvered.  Statutes  in  some 
States  expressly  provide  that  such  telegrams  are  to  be  treated 
as  the  writings  of  the  sender,  but  the  result  seems  to  be  the 
same  in  the  absence  of  such  a  statute."  The  memorandum 
may  be  written  in  pencil." 

§  689.  Contents  of  memonmdum — ^Parties. 

It  is  essential  that  the  memorandum  state  the  substance  of 
the  transaction  to  which  it  relates.  It  is  necessary,  therefore, 
that  the  memorandum  state  the  name  of  both  parties  to  the 
bargain.*^  It  is  essential,  too,  if  the  contract  is  for  a  sale  that 
it  shall  appear  which  party  is  buyer  and  which  is  seller.*'   But 


(N.  R.)  252  (gooda);  Coddiogtoa  v. 
Goddaid,  10  Gray,  436  (gpoda);  Wie- 
ner V.  Whipple,  63  Wis.  298,  10  N.  W. 
433, 40  Am.  Rep.  775  (goods). 

"  little  V.  Dougherty,  11  Colo.  103 
(Dot  to  be  ptaSortaed  within  a  year); 
Soa%  ■>.  R«bori  Fruit  Co.,  162  Mo. 
App.  195,  144  8.  W.  138;  lYevor  t>. 
Wood,  30  H.  Y.  307,  93  Am.  Deo.  511 
(goods);  Atwood  *.  Rose,  32  Old.  355, 
122  Pac.  926. 

"See  oaaee  dted  in  the  iweoeding 

"Meiritt  V.  Claaon,  12  Johns.  102, 
7  Am.  Deo.  286  (goods);  aason  d. 
BaUey,  14  Johns.  484  (goodB);  Diaper 
p.  Pattina,  2  Speera,  292  (goods);  Mo- 
DoweU  K.  Chambers,  1  Strobh.  £q.  347, 
47  Am.  Dao.  539  (land). 

"  Champion  n.  Plummer,  1  B.  ft  P. 
(N.  R.)  2S2  (goods);  Vandenbergh 
p.  Spoonar,  L.  R.  1  Ex.  316  (gootki); 
Grafton  «.  Cummin^  99  U.  S.  100, 
3S  L.  Ed.  366  (land);  Kmedey  s. 
Sidmoht,  92  Me.  23,  42  Atl.  249,  69 
Am.  St.  Rep.  486  (land);  MoEh«y  v. 
Seeiy,  61  Md.  389,  48  Am.  Rep.  110 
(goods);  Clampet,  tr.  Bells,  39  Mimi. 
272,  39  N.  W.  495;  Coddington  v. 
Gktddard,  16  Gray,  436;  Lewis  o. 
Wood.  153  Man.  321,  26  N.  E.  862,  11 


L.  R.  A.  143  (land);  Maita  o.  New- 
witter,  122  N.  Y.  491,  494,  25  N.  E. 
1044,  11  L.  R.  A.  97,  )g  Am.  St.  Rep. 
514;  Ward  v.  Hubrouck,  169  N.  Y. 
407,  62  N.  E.  434;  Frahm  c.  Metcalf, 
75  Neb.  241,  106  N.  W.  227  (land); 
Di  Santis  e.  Cannata  (R.  I.),  105  Atl. 
561  (land). 

"  Frank  p.  Eltringham,  66  Miss. 
281,  3  So.  665  (goods).  In  Vanden- 
ber^  f.  Spooner,  L.  R.  1  Ex.  316, 
the  following  memorandum  was  held, 
insufficient  for  this  reason: "  D.  Spowier 
agrees  to  buy  the  whole  of  the  lots  of 
marble  purchased  by  Mr.  VaikdMi- 
bogh,  now  lying  at  the  Lyme  Cobb,  at 
Is.  per  foot.  (Signed)  D.  Spooner." 
So  in  Bailey  v.  Ogden,  3  Johns.  399, 
the  statute  was  held  not  to  be  satisfied 
by  the  following  memorandum: 

14  Dbcbubbr 
J.  Ogden  and  0>.    Bailey  &  Bo^rt. 

^■'^]«.^«,^. 

Debraiture  part  pay. 
In  Dewar  c  Mintcrft,  [1912]  2  K.  B. 
373,  the  name  of  the  buyer  at  an  au&- 
tiou  sale  of  land  and  the  prioe  bad 
been  written  by  the  auctioneer  on  ths 
margin  of  a  writing  containing  a  de- 
scription of  the  property  and  the  terms 
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though  a  memorandum  might  not  indicate  to  a  person  un- 
acquainted with  trade  usages  which  party  was  buyer  and  which 
seller,  yet  if  a  person  cognizant  of  such  usages  would  be  able 
to  determine  the  relation  of  the  parties,  parol  evidence  is 
admissible  to  show  this  and  the  memorandum  is  sufficient.** 
The  names  of  the  parties  need  not  necessarily  appear  in  the 
body  of  the  memorandum.  A  signature  may  eerve  not  only  as 
an  authentication,  but  as  a  description ;  **  and  an  address  on  a 
letter  may  supply  a  defect  in  the  letter  iteelf  as  a  memo- 
randum." The  name  of  one  or  both  of  the  contracting  parties 
may  be  that  of  an  agent,  and  such  a  memorandum  will  bind 
the  principals."  But  it  is  essential  that  by  the  terms  of  the 
memorandtmi  ^ther  the  [vincipal  or  the  agent  be  named  as  a 
party.  If  the  agent  by  the  terms  of  die  memorandum  is  con- 
tracting in  such  t/enm  as  exclude  him  from  personal  liar 
bility,**  the  monorandum  is  insufficient.*^ 


of  sale.  Hus  wu  bdd  iii8uffi<tient 
since  the  name  on  the  muffn  woa  not 
etated  to  be  that  of  the  buyer. 

"TTius  in  Newdl  v.  Radford,  L.  R. 
3  C.  P.  62,  the  following  memorao- 
dum  waa  held  Buffident: 
Mr.  Newdl,  32  saclca  oulaaao  at  39s., 
280  Iba.,  to  wait  Mxlera. 
JuNB  8.  John  Wiujaiis. 

And  in  Salmon  Falls  Mfg.  Co.  v.  God- 
dard,  14  How.  446,  14  L.  Ed.  4B3,  the 
following  waa  hdd  sufBcient: 
Sept.  19,— W.  W.  Ooddard,  12  moa. 

300  bales  S.  F.  dnllB     ...     7^ 

100  cases  blue  do 8% 

Credit  to  commenoe  when  ship  sails; 

not  after  Deor.  1  —  delivered  free 

oi  charge  for  truckage. 
Tike  blues,  if  ctdor  satisfactory  to  pur- 
idiBseiB.  R.  M.  M. 

W.  W.  G. 

**  See,  e.  g.,  cases  in  the  preceding 

"  Pearoe  ■>.  Gardner,  [1897]  1  Q.  B. 

ess. 

**  "If  a  mitten  oontract  is  made  in 
this  form,  'A.  B.  agrees  to  sell  Black- 
aore  to  C.  D.  for  1000 1.'  then  E.  F.  the 
prindpal  of  A.  B.  can  sue  G.  H.  the 


principal  of  C.  D.  on  that  omtiact." 
Commina  v.  Soott,  L.  R.  20  Eq.  11, 
15,  by  Jesell,  M.  R.,  quoted  with  ap- 
tvoval  in  Filby  v.  Hounadl,  {1896]  2 
Cb.  737,  by  Romer,  J.  See  also  infm, 
S577. 

«  See  mpta,  j  285. 

"Potter  V.  DuSeld,  L.  R.  18  Eq. 
4.  A  menuHandiim  signed  by  B  "on 
bdialf  of  the  voidor"  was  fadd  in- 
sufficient for  not  naming  the  vendw. 
To  the  same  effect  is  Jarrett  s.  Hunter, 
34  Oh.  D.  182.  If  B  had  signed  bis 
name  without  more  the  memorandum 
would  have  been  good.  See  (upro, 
n.  25;  and  infra,  i  577.  &Bfton  t. 
Cummings,  99  U.  S.  100,  25  L.  Ed 
366,  must  be  ezfriained  on  the  same 
ground  as  the  Fjigli^h  cases  cited 
above,  though  the  court  does  not  dte 
the  cases  holding  memoranda  suffidest 
which  contain  merdy  the  aunt's 
name  (see  infra,  {  677),  and  does  uot 
consider  the  poadbihty  of  the  words 
"auctioneer  and  agent"  i^ipended  to 
the  agent's  signature  beiog  treated 
merdy  as  descripCto  perxma.  See 
aupro,  {296. 
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§  570.  Contents  of  memorandimt — Consideratioa. 

In  a  case  decided  near  the  begmning  of  the  nineteenth 
centuiy,"  the  Court  of  Kings  Bench  held  that  a  promise  to 
pay  a  debt  of  another  could  not  be  enforced  when  the  memo- 
randum simply  stated  the  promise  but  did  not  state  its  con- 
sideration, though  the  consideration  was  fully  executed.  Lord 
Ellenborough  rested  the  decision  mainly  on  a  distinction  which 
he  took  between  the  word  "agreement"  as  used  in  the  fourth 
section  of  the  statute,  and  the  word  "promise."  A  memo- 
randum of  the  "agreement"  he  said  required  a  statement  of 
what  the  promisee  was  to  do,  or  had  done,  as  well  as  what  the 
promisor  was  to  do.  This  distinction  was,  however,  not  much 
insisted  on  in  later  English  cases,  and  it  is  probable  that  the 
words  "agreement,"  "contract,"  "promise,"  are  used  too 
loosely  both  in  Engliah  and  American  statutes  to  justify 
inferences  of  I^islative  intent."  Nevertheless  the  early 
decision  was  foUowed,  though  rested  on  another  ground,  namely, 
that  the  memorandum  should  contain  all  the  terms  of  the 
bargain  necessary  for  a  complete  cause  of  action  without  the 
aid  of  parol  evidence.'"  It  was  suggested  in  one  of  the  early 
cases,"  that  the  Statute  of  Frauds  in  requiring  a  statement 
of  consideration  was  merely  following  a  rule  of  the  common 
law,  generally  appUcable  to  writings.    Best,  C.  J.,  said:   "When 


>  Wun  t>.  WartUTB,  5  Eaat,  10. 

**  The  fourth  section  of  the  En^ish 
statute  provides  a^iiut  the  bringing 
of  an  action,  (1)  to  ch&ige  aa  executor 
on  his  "special  promiae,"  or  (2)  a  giiai- 
aaUx  on  his  "special  promise,"  or  (3) 
a  person  on  "any  agreement,"  in  con- 
sideration of  marriage,  or  (4)  on  any 
"contract  or  aale"  of  lands,  or  (4) 
upon  "any  agreement"  not  to  be  pei^ 
formed  within    a  year,    "unless   the 


or  note  tberecf "  is  in  a  signed  writ- 

In  commenting  on  this  language, 
Abbott,  C.  J.,  said  in  Saunders  v. 
Wakefield,  4  B.  ft  Aid.  595,  590:— 
"  Now  in  the  former  part  of  the  section, 
we  find  the  words,  special  promise, 
agreement,  contract,  or  sole.    I  read. 


therrf(M«,  the  latt«r  part  of  the  dauae, 
as  if  all  those  precedent  words  were 
incorporated  in  it,  together  with  the 
word  Bgroement,  and  then  it  would 
stand  thus,  "uolew  the  agreement, 
special  promise,  contract,  or  sale,  upon 
which  such  action  sliall  be  brought,  or 
some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed,"  etc. 
Also  see  the  remarks  in  Whitby  ». 
Whitby,  4  Sneed,  473. 

»  Saunders  v.  Wakefidd,  4  B.  &.  AR 
S95;  Morby  u.  Boothby,  3  Bing.  107; 
Hawes  v.  Armstrong,  1  Bing.  (N.  C.) 
761 ;  Jenkins  v.  Reynolds,  3  Brod.  &  B. 
14;  Jamas  v.  Williams,  5  B.  A  Ad.  1109; 
Raikes  v.  Todd,  8  Ad.  &  El.  846;  Price 
*.  Richardson,  15  M.  &  W.  539. 

"  Morley  p.  Boothby,  3  Bing.  107, 
112. 
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the  statute  of  Frauds  declared  that  no  person  should  be  chaiged 
with  the  debt  of  another  exc^t  on  an  agreement  in  writing, 
if  the  clause  in  the  statute  had  not  espressed  (as  I  think  it 
doBB)  that  the  whole  agreement  should  be  in  writing,  the  law 
of  evidence  would  have  rendered  it  necessary  the  whole  should 
have  been  in  writing,  by  declaring,  aa  it  uniformly  has  done, 
that  nothing  could  be  added  to  the  terms  caressed  in  writing 
by  parol  testimony.  Applying  the  principres  of  common  law 
to  the  statute,  which  is  a  safe  mode  of  constniii^;  acts  of 
the  legislature,  t  say,  as  I  said  in  Saunders  v.  Wakefield,  f^t 
if  I  had  never  heanl  of  Wain  v.  Walters  I  should  h&ve  held, 
that  a  consideration  must  appear  on  the  face  of  the  written 
instrument."  No  authority  is  cited,  however,  for  the  state- 
ment that  executed  consideration  for  a  written  contract  could 
not  be  proved  at  common  law,  and  there  seems  to  be  no  au- 
thority warranting  such  a  conclusion.  It  is  clear  enough  at  the 
present  day  at  any  rate  that  though  such  consideration  for  a 
written  contract  not  within  the  Statute  of  Frauds  is  not  stated 
or  is  misstated  in  the  writing,  it  may  be  proved  without 
violating  the  parol  evidence  rule.'* 

In  1856  a  statute  repealed  in  E]i^;land  the  requirement  that 
consideration  must  be  stated  in  a  memorandum  of  a  guar^ 
anty."  Except  in  this  case,  howevw,  it  is  still  said  to  be  the 
rule  of  the  Ei^Ush  law  that  the  memorandum  must  show  the 
consideration  for  the  contract.'*  This  statement  must,  how- 
ever, be  accepted  with  some  qualification.  A  memorandum 
which  states  all  the  tenns  of  a  bargain  which  were  agreed  upon 
expressly,  need  not  state  those  which  are  impUed  in  fact;  whete 
an  agreement  to  buy  or  sell  is  made  without  a  fixed  price,  the 
memorandum  need  not  state  that  the  contract  was  for  a 
reasonable  price,  though  that  is  the  legal  effect  of  the  agree- 
ment." 

In  the  United  States  some  courts  have  followed  the  doctrine 
of  Warn  V.  Walters.* 

"Sttpra,   {116-  ■*  6  £ut,  10;  Drovera' D^xwit  Nat. 

"  Mercantile  Iaw  Amandment  Act,  Bonk  v.  l^chehor,  200  Fed.  318  (gu&r- 

19  4, 20  Vlo.  o.  97.  anty);  DiUworth  *.  Holmoi  Furniture 

"  7  Hafabuir'BlAws  of  England,  374.  ix.  Co.  (Ala.  App.),  73  So.  2S8  (guar- 

"  Hoadley  v.  M'Laine,  10  Bing.  482.  anty);  GUtson  o.  Jackaon  Water  Co., 
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In  the  greater  number  of  juriBdictiona,  however,  the  courts 
have  declined  to  follow  the  English  rule,  sometimes  on  the 
groimd  that  the  local  statute  in  question  did  not  use  the 
word  "agreement";  sometimes  on  other  grounds.''"  In  some 


12  Cal.  642;  Weldin  v.  Porter,  4  Houst. 
236;  Buckley  v.  BeanUee,  2  South. 
670,  8  Am.  Deo.  620;  Kerr  b.  Shaw,  13 
Johns.  236  (ynmnty  of  quiet  enjoy- 
ment); HargroTee  v.  Cooke,  16  Gft. 
321  (gUEiranty),  (but  aee  Turner  c. 
Lorillard  Co.,  100  Ge..  645,  2S  S.  £. 
383,  sale  of  goDds);  Patmore  v.  Hag- 
gnrd,  78  lU.  607,  (s&le  of  Und.  Be- 
cause the  statute  required  "oontract " 
to  be  in  writing.  The  court  heM  a 
menKHandum  of  a  guaranty  need  not 
state  condderation,  because  statute 
tmd  the  word  "promise"  in  that  con- 
nection); Ordeman  d.  Lawson,  49  Md. 
139  (guaranty);  Emerson  t>.  Aultm&n, 
69  Md.  126,  14  Atl.  671;  Nichols  e. 
ABen,  23  Minn.  542;  Kemers  v.  Sie- 
mm,  66  Minn.  104,  67  N.  W.  802,  60 
Am.  St.  Rep.  430  (promise  in  considoa- 
tkin  d  marriage).  (See  ako  Alger  v. 
Minnesota  L.  A:  T.  Co.,  135  Minn. 
236,  15B  N.  W.  666,  160  N.  W.  765, 
guaran^);  O'Bannon  v.  Chumasero, 
3  Mtrnt.  419;  Drake  v.  Seaman,  07 
N.  r.  230  (guannty);  Codey  p.  Lob- 
ddl,  82  Hun,  98,  31  N.  Y.  8.  202, 
153  N.  Y.  696,  600,  47  N.  E.  783; 
Union  Nat.  Bonk  c  Leary,  77  N.  Y. 
J^p.  D.  332,  79  N.  Y.  3.  217  (guar- 
anty); Stephem  u.  Winn,  2  Nott  & 
McC.  L.  372  (guaranty);  Parry  v. 
^likes,  49  Wis.  384,  6  N.  W.  794,  35 
Am.  Rep.  7S2  (guaranty  indorsed  on 
note);  Commercial  Nat.  Bank  v. 
&uith,  107  Wis.  574,  83  N.  W.  766 
(guaranty  indoraed  on  iHtxnisBory 
note);  Klee  v.  Stephenson,  130  Wis. 
606,  110  N.  W.  479;  Palsgrave  v.  Mm- 
phy,  14  U.  Can.  C.  P,  163. 

■*■  Violen  IT.  Patton,  6  Cranch,  142, 3 
L.  Ed.  6t  (indorsemokt  of  note,  court 
rdies  on  the  statute;  also  on  the  fact 
that  note  stated  it  was  "for  value  re- 


cdved);  Dunlap  v.  Hopkins,  96  Fed. 
231,  37  C.  C.  A.  52  (guaranty  under 
Illinois  statute);  Rigby  v.  Ncawood,  34 
Ala.  129  (guaranty  indorsed  on  note); 
WMtmordand  p.  Porter,  75  Ala.  462, 
457  (guaranty);  Sage  v.  Wilcox,  6 
Conn.  81  (guaranty  indoraed  on  note); 
McCtmnick  n.  Boylan,  83  Cona.  686, 
688,  ra  AU.  336,  Ann.  Cas.  1912  A. 
882  (guaranty) ;  Dorman  e.  Bigeiow,  1 
Fla.  281  (guaranty);  Davis  f.  Tift,  70 
Ga.  52;  Ritmor  t>.  Hagptrd,  78  HI. 
607  (guai&nty);  Hamlin  v.  Piser,  163 
ni.  App.  53  (guaranty);  Ratliff  v. 
IVout,  6  J.  J.  Marsh.  606  (sale  of  land); 
Ewing  V.  Stanley,  24  Ky.  L.  Rep.  633, 
69  S.  W.  724  (sale  of  land);  Gilli^iai) 
V.  Boardman,  29  Me.  79  (guaranty); 
Williams  v.  Robinson,  73  Me.  186  (sale 
of  goods),  40  Am.  Rep.  352;  Packard 
t.  Richardson,  17  Mass.  122, 9  Am.  Dee. 
123  (guaranty  on  prominoiy  note); 
DeCamp  v.  Scofield,  75  Mich.  449,  43 
N.  W.  962  (guinanty);  Wren  t>.  Peuce, 
12  Miss.  91  (guaranty);  Halsa  v.  Halsa, 
6  Mo.  303  (sale  of  land);  Ellis  o.  Bray, 
79  Mo.  227;  Rusicka  s.  Hotovy,  72 
Neb.  680, 101  N.  W.  328  (sale  of  land); 
Goodnow  t>.  Bond,  59  N.  H.  150  (guar- 
anty); Brown  V.  Fowler,  70  N.  H.  634, 
47  Atl.  412  (guaranty);  [cf.  Carpenter 
t.  "Hnglof,  76  N.  H.  454,  S4  AU.  51 
(sale  of  land)];  Ashford  v.  Robinson,  8 
Irod.  114  (guaranty);  Thomburg  o. 
Hasten,  88  N.  C.  293  (sate  of  land); 
Reed  IT.  Evans,  17  Ohio,  128  (guaranty) ; 
Shively  v.  Black,  46  Pa.  345  (guar- 
anty); Hopldnaon  o.  Davis,  6  Phila. 
147  ^(uaranty);  Sholavits  b.  Noori- 
gian  (R.  I.),  107  Atl.  94  (sale  of  land); 
Fulton  If.  Robinson,  55  Tex.  401;  Dyer 
V.  Winston.  33  Tes.  Civ.  App.  412,  77 
8.  W.  227  (sale  of  land);  Gregory  ». 
Gleed,  33  Vt.  405;  Colgin  ■>.  Henley,  6 
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States  the  matter  has  been  settled  by  statutes  some  of  which 
enact  that  consideration  must  be  stated.*'  Others  enact 
either  broadly  that  it  need  not  be  stated,  or  more  commonly, 
specifically  that  it  need  not  be  stated  in  case  of  a  guaranty." 
An  examination  of  the  matter  on  principle  will  help  to  a 
proper  conclu^on  as  to  the  meaning  and  the  merits  of  the 
conflicting  rules. 


§  S71.  How  far  a  statement  of  tlie  consideration  should  on 
principle  be  included  in  tlie  memorandum. 

The  matter  may  be  considered  either  from  the  standpoint 
of  the  technical  language  of  the  statute,  or  from  the  standpoint 
of  practical  desirabihty.  Doubtless  if  the  langu^;e  of  the 
statute  has  a  clear  meaning,  it  must  control  even  if  the  results 
reached  by  following  that  reasoning  are  xmfortunate.  But 
if  the  words  of  the  statute  are  open  to  more  than  one  con- 
struction, that  possible  construction  which  effects  the  general 


Leigh,  8£,  100, 103;  Saundera  o.  Bank  of 
Mecklenburg,  112  Va.  443,  71  S.  E. 
714,  Ann.  Caa.  1913  B.  982. 

"  Undaay  v.  McRae,  116  Ala.  542, 
22  So.  868;  Eppich  v.  Clifford,  6  Co]. 
493  (sale  of  Uad);  Sackett  t>.  Palmer, 
25  Barb.  179  (guaranty);  CasUe  o. 
Beardaley,  10  Hun,  343  (guaranty); 
Cnie  New  Ywk  statute  was  repealed, 
but  the  Bame  result  is  still  reached 
because  the  court  holds  this  to  be  in 
accordance  with  the  oommon  law. 
Unicn  Nat.  Bank  v.  Leary,  77  N.  Y. 
App.  D.  332,  79  N.  Y.  S.  217);  Boffffd 
V.  Barhan,  56  Ore«.  269,  108  Pac.  214; 
Taggart  v.  Hunter,  78  Oreg.  139,  152 
Pao.  871,  Ann.  Cas.  1918  A.  128; 
Parks  s.  Elmore,  59  Wash.  584,  110 
Pao.  381  (sale  of  goods  under  Oregon 
statute).  Stimson's  American  Statute 
Law,  Sec.  4142,  ^vm  Alabama,  Ne- 
vada, and  Oregon,  aa  having  this  staU 
utory  requisite.  See  also  Twohy  Mer- 
oautile  Co.  v.  Ryan  Drug  Co.,  94 
Wis.  319,  68  N.  W.  963   (guaranty). 

■  Beid  v.  Diamond  Hate  Glam  Co., 
85  Fed.  193,  29  C.  C.  A.  110  (Michigan; 


sale  of  goods);  UUsperger  d.  M^er, 
217  lU.  262,  264,  75  N.  B.  482,  2  L.  R. 
A.  (N.  S.)  221,  3  Ann.  Cas.  1032; 
Knapp  V.  Be«ch,  52  Ind.  App.  573, 
101  N.  E.  37  (sale  of  goods);  Canip  e. 
Moreman,  84  Ky.  635,  2  S.  W.  179 
(sale  of  land);  Campbdl  ■>.  Preece,  133 
Ky.  572,  118  S.  W.  373  (sale  of  land); 
Haskell  v.  Tukesbury,  92  Me.  551,  554, 
43  Atl.  500  (guaranty);  Hieston  e. 
National  City  Bank,  132  Md.  389, 
104  Atl.  281;  Hayes  v.  Jackson,  159 
Mass.  451,  34  N.  E.  683  (sale  of  land); 
Desmarais  d.  Taft,  210  Mass.  660,  97 
N.  B.  96  (sale  of  laod);  Ruzicka  >. 
Hotovy,  72  Neb.  689,  101  N.  W.  328 
(sale  of  land).  Stimson's  American 
Statute  IsMT  gives  the  following  States 
as  having  statutory  provisicns  that 
the  memorandum  need  not  mention 
the  consideration:  Illinois,  Lidiana, 
Kentucky,  Maine,  Massachusetts, 
Michigan,  New  Jersey,  Virgiaia. 
lliese  statutes  do  not  in  all  tases, 
however,  include  all  kinds  of  contract 
wfaieh  are  within  the  statute. 
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purpose  of  the  statute  and  which  produces  the  best  practical 
result  should  be  accepted.  The  English  statute  uses  the 
several  words  "contract"  "promise"  and  "agreement,"  with 
reference  to  the  bargains  which  are  within  the  terms  of  the 
statute;  and  the  American  statutes  likewise  use  one  or  more 
of  these  words.  It  is  a  memorandum  of  one  of  these  things 
which  is  necessary.  The  word  "promise"  normally  is  con- 
fined in  its  meaning  to  an  expression  of  what  the  promisor 
has  undertaken  to  do  in  the  future;  such  a  statement  is 
properly  called  a  promise,  although  it  makes  no  mention  of 
why  the  promise  was  made  or  what,  if  anything,  was  paid  for 
it.  A  memorandum  which  stated  that  something  had  been  paid 
as  consideration  for  the  promise  is  stating  somethii^  addi- 
tional to  the  promise.  A  "contract"  means  more  than  a 
promise,  for  a  contract  certainly  may  include  several  promises 
on  one  or  both  sides  of  the  bargain;  and  here  a  possible  am- 
biguity arises.  Wholly  executed  consensual  agre^nents  have 
not  infrequently  been  called  contracts,  but  the  modem  use 
of  the  term  confines  it  to  executory  obligations." 

The  lack  of  apparent  reason  for  the  varyii^  use  of  this 
word  and  the  word  "  promise  "  in  the  Statute  of  Frauds  makes 
it  undesirable  to  exaggerate  any  distinction  between  the  two, 
but  certainly  a  memorandtmi  of  a  contract  should  contain, 
if  the  natural  meaning  is  given  to  the  word  contract,  a  state- 
ment of  all  the  promises  of  both  parties  to  the  baigain. 
"Agreement"  though  natm^y  a  word  of  wider  import  than 
"contract"  ^  seems  to  mean  the  same  thing  as  used  in  the 
Statute  of  Frauds.  Frequently  in  common  speech  the  word 
is  so  used.  If  the  word  "promise"  was  held  to  require  no 
statement  of  any  executory  performance  due  from  the  other 
party  to  the  bargain,  certainly  a  great  difference  would  have 
to  be  taken  between  a  statutory  requirement  of  a  written 
memorandum  of  a  "contract"  and  of  a  "promise."  But 
even  the  word  promise  certainly  includes  in  its  meanii^  not 
simply  a  statement  of  the  performance  which  the  promisor 
was  to  render,  but  of  the  conditions  on  which  he  was  to  render 
such  performance.  If  A  promises  to  pay  $5,000  on  the  con- 
veyance to  him  of  Blackacre,  his  promise  cannot  be  accurately 

"  See  •upra,  it  1, 14.  *  See  mpra,  {  2. 
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stated  merely  as  a  promise  to  pay  $5,000.  It  Is  indeed  too 
clear  for  argument  that  an  express  condition  which  qualifies 
a  promise  is  itself  part  of  the  promise.  Even  tiiough  a  promise 
is  subject  to  no  express  condition,  the  promisor's  obtigatitm 
may  be  qualified  by  an  implied  condition.  If  A  promises 
$5,000  in  consideration  of  B's  promise  to  convey  Blackacre, 
A  is  no  more  bound  to  pay  the  price  until  he  receives  the 
conv^ance  than  if  he  had  qualified  his  promise  by  an  express 
condition.*'  It  is  therefore  fair  to  construe  a  provision  that 
a  promise  shall  not  be  enforceable  without  a  written  memo- 
randum  as  requiring  the  memorandum  to  contain  a  statement 
of  all  conditions,  implied,  as  well  as  express,  qualifying  the 
promise.  The  result  of  such  a  rule  will  be  t^t  generally 
executoiy  performance  due  from  the  plaintiff  as  well  as  that 
due  from  tixe  defendant  must  be  stated  in  the  memorandum; 
not  as  consideration,  however,  but  as  condition.  The  distinc- 
tion is  illustrated  in  a  leading  case."  Tlie  memorandum  there 
was — "We  agree  to  give  E  19  d.  per  lb.  for  30  bales  of  Smyrna 
cotton  customary  allowance,  cash  3%,  as  soon  as  our  survey 
is  complete. "  This  was  ^gned  by  the  defendant.  It  will  be 
observed  that  this  memorandum  does  not  state  any  counter 
promise  to  sell.  It  does,  however,  state  the  proposed  price  or 
consideration  for  the  defendant's  performance.  If  the  state- 
ment of  the  consideration  for  the  defendant's  promise  is 
essential,  the  memorandum  is  inadequate.  Nor  can  it  be 
inferred  from  the  memorandum  what  the  consideration  was, 
or,  indeed,  that  there  was  any  consideration  for  the  promise. 
It  is  equally  possible  to  suppose  that  the  paper  was  evidence 
of  an  option  for  which  E  had  given  cash  consideration,  or  that 
E  had  made  a  counter  promise  to  sell,  or  that  the  paper  was 
an  offer  without  present  consideration.  The  full  terms  of  the 
bargain,  therefore,  were  not  stated;  but  the  defendant's 
promise  is  stated  in  full  with  the  condition  which  qualifies 
it  of  payment  of  a  certain  price.  Not  only  is  executed  con- 
sideration no  part  of  a  "promise,"  but  it  seems  that  such 
consideration  is  not  part  of  a  "contract"  or  "agreement." 
When  an  offer  for  a  unilateral  contract  is  made,  the  offer  is 
conditional  on  performance  of  the  act  requested  as  consider- 

"SeeW«>S836.  •*  Egerbm  v.  Mathews,  6  East,  307. 
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atiOQ,  but  when  that  act  has  been  performed  the  contract 
and  the  promise  of  the  obligor  are  absolute  and  a  memo- 
randum m^  expKBB  the  whole  contract,  though  it  makes  no 
mention  of  tke  consideration.  The  same  principle  may  be 
applicable  in  a  bUateral  contract  after  performance  on  one 
side;  for  a  transaction  wliich  was  origiDally  bilateral  may  be- 
come a  unilateral  contract  by  the  acceptance  of  full  per- 
formance by  one  side.**  Accordingly,  here  too,  a  memorandum 
of  the  promise  which  stated  it  in  absolute  terms  would  be  an 
accurate  statement  of  the  promise  in  the  second  or  unilateral 
contract,  though  it  would  not  be  an  accurate  statement  of  the 
prcnnise  in  the  first  or  bilateral  contract.  The  memorandum, 
it  is  true,  is  made  before  the  unilateral  contract  arises,  but  it 
is  no  valid  objection  to  a  memorandum  that  it  was  made 
before  the  contract.**  The  result  therefore  is  that  it  is  a 
reasonable  construction  of  the  language  of  the  statute  to 
conclude  that  the  executory  performance  wliich  will  be  due 
from  each  party  must  be  stated  in  the  memorandum,  but  that 
so  much  of  tJie  bargain  as  has  been  fully  executed  need  not  be 
stated.  This  result  is  supported  by  the  weight  of  authority 
in  the  United  States,  as  shown  by  the  decisions  cited  in  the 
preceding  section.  It  seems  too,  that  this  result  is  practically 
Uie  most  dearable.  Where  performance  on  one  side  has  been 
rendered  there  is  a  double  reason,  aside  from  the  technical 
words  of  the  statute,  why  no  statement  of  the  performance 
should  be  necessary  in  the  memorandum.  In  the  first  place, 
something  has  been  done;  not  merely  said.  The  transaction 
does  not  rest  wholly  in  parol.*'    In  the  second  place,  the  in- 

"Seewpni,  tS^i  106.  only  to  identify  the  parties  and  tbo 
"  Thus  a  written  offeir  is  g/eaetaHy  land,  but  abo  the  price,  without  a  re- 
held  a  sufficient  memorandum.  See  aart  to  parol  evidenoe;  and  that  while 
irrfra,  f  579.  it  may  be  presumed  that  the  deed  states 
"  In  Andown  tr.  Young,  74  N.  H.  a  cousideTatioD  and  acknoirieilgGS  its 
42S,  69  AlL  122,  a  deed  which  waa  in-  receipt,  such  a  statement  is  not  a  state- 
effectual  to  paas  title  was  used  as  a  ment  of  the  agreed  (nice  and  as  such 
memtorandum  though  the  oonaidera-  conclunve  upon  the  parties.  An  ob- 
ticm  for  the  tzvuta  did  not  appear  in  jectioa  nmilai  to  this  was  interposed 
the  deed.  The  court  said  (at  p.  431):  in  the  case  of  Fugste  v.  Hansford,  3 
"The  defendant  further  contends  that  Litt^,  282,  where  the  memorandum 
the  memonndum  required  by  the  stat-  did  not  atat«  the  price,  but  contained 
ute  d  frauds  must  be  sufficient  not  a  statement  acknowledging  that  the 
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justice  of  the  situation  created  is  serious  if  a  party  who  has 
fully  performed  cannot  recover.  This  injustice  is  so  obvious 
that  in  the  seventeenth  section,  the  statute  expressly  provides 
that  either  part  payment  of  the  price,  or  part  delivery  of  the 
goods,  satisfies  the  statute;  while  under  the  founh  section  of 
the  statute,  equity  has  elaborated  a  doctrine  for  the  ^orce- 
ment  of  oral  contracts  for  the  sale  of  land  where  there  has  been 
part  performance;^  and  in  contracts  not  to  be  performed 
within  a  year,  many  courts  have  held  the  statute  inapplicable 
where  there  has  be«i  full  performance  on  one  side.^^ 

In  such  cases  as  are  not  covered  by  these  doctrines,  where 
there  has  been  part  performance  and  the  contract  is  unenforce- 
able because  of  the  Statute  of  Frauds,  recovery  is  general^ 
allowed  on  the  theory  of  quasi-contract."  None  of  these 
principles,  however,  help  one  who  has  advanced  money  or 
goods  on  the  faith  of  a  guaranty.  His  performance  is  not 
sufficient  to  make  the  contract  enforceable,  nor  can  he  get 
quasi-contractual  reUef  against  the  guarantor,  since  the  latter 
has  derived  no  benefit  from  the  advance,  though  he  himself 
has  incurred  a  detriment  at  the  guarantor's  request.  It  is 
for  this  reason  l^t  a  rule  requiring  a  statement  of  executed 

vendor  had 'received  T&lue  in  full,' and      think  th&t  the  statute  constitut«B  & 


the  court  in  anawer  to  the  t^jeotioa 
BEud:  'Where  the  contract  ia  executory 
on  both  aidea,  it  is  doubtleee  neceesuy 
that  the  land  sold  and  the  price  should 
be  both  evidenced  by  aome  memoran' 
dum  in  writing  and  signed  by  the  party 
to  be  charged,  as  the  atatute  requires; 
but  where  the  oontract  ia  executed  on 
the  part  of  the  purchaser,  by  the  pay- 
ment  of  the  price,  and  that  fact  is 
evinced  by  written  evidence,  as  in  this 
case,  it  would  seem,  according  to  the 
reaaon  of  the  thing,  sufBdeot,  without 
stating  the  precise  price.  Tliere  ia  in 
such  a  caae  nothing  to  be  aaoertained 
by  parol  proof,  for  the  purpoae  of  en- 
forcing such  a  contract;  and,  lA  course, 
the  danger  of  frauds  and  perjuries  in 
setting  up  parol  agreements,  to  guard 
against  which  was  the  object  of  the 
statute,  ia  not  in  auch  a  case  to  be  ap- 
We    cannot,    therefore. 


good  defence,"  To  the^  same  effect 
see:  Sayward  f.  Gardno',  S  Wash.  247, 
255,  31  Pac.  761,  2  Raed  St  f^uds,  a. 
593,  20  Cyc.  269,  note  62. 

In  Carpent«r  ».  Tingjof,  76  N.  H. 
454,  84  Atl.  51,  the  court  in  denying 
vaUdity  as  a  memorandum  to  a  recdpt 
stating  that  S50  had  been  reoeivEd  as 
part  payment  for  a  certain  estate,  aaid 
that  a  Btatemeut  of  the  coosidoation 
was  neceMary  in  the  memorandum  "ex- 
cept when  the  oonaideration  has  been 
paid,  and  the  writing  oontaina  an  ac- 
knowledgment that  payment  haa  been 
made  in  full."  It  would  aemi  that  if 
payment  baa  in  fact  been  made  in  full, 
the  memorandum  should  be  suffideot 
though  it  does  not  ao  state. 

"  See  tupra,  f  504. 

-  See  mipro.  {J  534-637;  Woodwanl, 
Quasi-contracts,  H  93-108. 
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consideration  in  the  memorandum  works  peculiar  hardship 
in  case  of  guaranties.  This  is  the  only  case  within  the  statute 
where  a  plaintiff  who  has  fully  performed  Uie  consideration, 
is  wholly  without  relief,  if  the  mCTiorandxun  of  his  contract 
is  held  insufficient.  It  is  not  surprising,  therefore,  that  most 
of  the  cases  involving  the  requirement  of  a  statanent  of  consid- 
eration relate  to  contracts  of  guaranty.  A  subsidiary  question 
arises  where  statutes  have  been  passed  as  they  have  in  some 
States,"  expressly  providing  that  the  conmderation  need  not 
be  stated  in  the  memorandum.  Should  such  statutes  be 
construed  as  enacting  that  the  consideration  as  such  need  not 
be  stated,  but  that  the  defendant's  promise  must  be  accurately 
stated  with  all  its  express  or  implied  qualifications,  even  though 
these  involve  to  some  ^ctent  a  statement  of  the  consideration; 
or  should  such  a  statute  be  held  to  mean  that  the  consideration 
need  not  be  stated  either  as  such  or  as  a  term  or  condition  of 
the  defendant's  promise?  Having  in  mind  the  state  of  the  law 
which  led  to  the  enactment  of  these  statutes,  it  seems  a  rea^ 
sonable  construction  of  them  to  hold  that  where  a  proposed 
contract  is  unilateral,  only  the  promisor's  promise  need  be 
stated;  but  where  the  proposed  agreement  is  bilateral,  even 
though  the  performance  of  one  promise  is  not  expressly  con- 
ditiooal  on  the  performance  of  the  other,  the  memorandum 
must  contain  a  sufficient  statement  of  what  the  plaintiff  as 
well  as  what  the  defendant  was  to  do,  since  the  plaintiff's 
obligation  to  perform  in  a  greater  or  less  d^ree  qualifies  the 
defendant's  promise.* 

§  S72.  Contents  of  the  memorandum.  Consideration  if  not 
necessary  may  be  inaccurately  stated. 
The  difficulties  in  regard  to  excusing  the  statement  of  the 
consideration  are  accentuated  if  the  consideration  is  stated 
erroneously.  It  may  be  urged  that  if  the  consideration  need 
not  be  stated  at  all,  there  is  no  objection  to  stating  it  in- 

*  See  the  preceding  section.  Am.  R«p.  3K.     A  ooatrair  deeisifMi 

••■Hub  reault  haa  betn  readied  in —  is  Hayes  v.  Jackson,  ISO  Mass.  4fil, 

Had  V.  Diamond  Plate  GlaaB  Co.,  85  34  N.  E.  083.     The  matter  is  then 

Fed.  193,  28  C.  C.  A.  110,  and  Wil-  fully  disouned  in  majority  and  minnity 

lianM  V.   Bobinaon,  73   He.   186,  40  opiniona.    See  infm,  i  £74,  n.  71. 
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accurately  since  the  statement  will  be  mere  suiplusage.  TIob 
has  indeed  been  so  held.'*  If  the  misstatement  of  the  con- 
sideration involves  a  misstatement  of  Uie  defendant's  obliga- 
tion, as  it  is  Ukely  to,  if  the  consideration  is  exeeutoiy,  the 
result  is  an  xmfortunate  one,  since  the  defendant  is  held  upon 
promise  which  does  not  correctly  state  his  legal  duty,  and  the 
whole  object  of  the  statute  seems  in  great  measure  frus- 
trated." Yet  even  where  consideration  is  said  to  be  necessary, 
a  statement  of  a  fictitious  and  formal  consideration  has  been 
held  su£Scient."  Such  decisions  in  effect  hold  that  though  a 
statement  of  consideration  is  necessary,  the  statement  need 
not  be  an  accurate  one. 

§  073.  What  Is  a  sufficient  statement  of  the  consideratioii. 

No  sooner  had  it  been  decided  in  England  that  a  statement 
of  consideration  in  the  memorandum  was  essential,  than  the 
courts  were  called  upon  to  decide  what  was  a  suiEeieut  state- 
ment; and  it  was  held  there  and  has  been  held  in  the  United 
States  that  an  express  statement  is  unnecessary  if  by  a  neces- 
sary or  even  probable  inference  of  fact  the  memorandum 
indicates  the  consideration.  Thus  a  written  offer  statjng  the 
consideration  which  is  to  be  given  is  a  sufficient  memoran- 
dum.** A  writing  which  warrants  the  inference  that  the  con- 
sideration for  the  defendant's  promise  was  a  mutual  promise 
by  the  plaintiff,  sufficiently  expresses  consideration  though  the 

"  Hayoi  V.  Jaokaon,  ICO  Maas.  4fil,  So.  m;  Raxgnv^  c  Cook,  IS  Ga.  321; 

34  N.  E.  eS3.    See  also  CampbeU  v.  Button  c.  Padgett,  26  Md.  22S;  Chui«h 

Preeoe,  133 Ky. 572, 1188. W, 373.  v.  Brown,  21  N.  Y.  315;  Qty  Bank*. 

"See  dissenting  opinioa,  Hayes  u.  Phelps,  86 N.Y.  484;  Balfour c.Kni^t, 

Jackson,  159  Mam.  451,  34  N.  E.  683.  86  Oreg.  165,  167  Pac.  484;  Young  b. 

Also  compare  the  application  of  the  Brown,  63  Wis.  333,  10  N.  W.  394; 

parol  evidence  rule  to  statements  of  Coxa  ».  Milbrath,  110  Wis.  499,  88 

consideration  in  oontracto  in  writing  N.  W.  174;  Miami  County  Kat.  Bank 

which  are  not  within  the  sUtute.    Bee  v.  Goldberg  133  Wis.  17^  113  N.  W. 

supra,  S  115.  39t;  Nash  v.  Hartland,  2  Ir.  L.  190. 

"  See  the  following  section.  See  abo  infixi,  i  579.    In  Quaka  Oats 

'•Stadt    V.   LiU,   9  East,   348   ("I  Co.  v.  North,  102  N.  Y.  Misc.  108,  168 

guarantee  the  payment  of  any  goods  N.  V.  S.  145,  a  lequeot  to  forbear  was 

which    J.    S.    delivers    to    J.    N.").  held  suffidenUy  imfdied  in  a  written 

Choate  0.  HoogBtraat,  106  Fed.  713,  46  promise  of  guanu.ty,  thou^  not  ex- 

C.C.  A.  174  (under  Wisowisin  statute);  praned. 
McDonald  e.  Wood,  118  Ala.  589,  24 
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plaintiff's  promise  is  not  stated  in  terms; "  and  in  other  cases 
a  memorandum  was  upheld  which  left  the  nature  of  the  con- 
sideration to  inference  rather  than  expressly  stated  it  in  the 
writing."*  On  the  other  hand,  the  inference  from  a  writing 
guaranteeing  a  preexisting  debt  that  the  consideration  was  a 
requested  forbearance  has  been  thought  too  uncertain  to  make 
the  writing  a  valid  memorandum.^^ 

In  construing  a  memorandum  in  order  to  determine  whether 
it  sufficiently  states  the  consideration  in  jmisdictions  where 
such  a  statement  is  nec^sary,  evidence  of  surroimding  circum- 
stances may  be  introduced  as  an  aid  to  the  interpretation  of 
a  writing.  Thus,  a  promise  reading:  "  I  hereby  guarantee  B/s 
account  with  A.,"  might  mean  tiie  account  which  B.  owed  at 
the  time  of  the  promise,  or  an  account  which  B.  was  expected 
to  owe.  In  the  latter  event  the  contract  and  the  memorandum 
of  it  would  be  good.  Parol  evidence  was  introduced  to  show 
that  there  was  an  existing  account,  and  the  memorandum  was 
held  invalid.*^  Unless  forbearance  or  further  advances  were 
requested,  the  difficulty  indeed  would  be  deeper  than  one  of 
the  Statute  of  Frauds;  there  would  be  no  contract.  So  a 
memorandum  reading  "In  consideration .  of  your  being  in 
advance  to  L  in  the  sum  of  ten  thousand  pounds,  ...  I  do 
hereby  give  you  my  guaranty  for  that  amoimt,"  was  held 
vahd  on  proof  by  parol  that  when  the  memorandum  was  made 

**  Bowers  v.  Ocean  AcddNit,  etc.,  "to    renuin    with    Mrs.    Lees,    .  .  . 

Corp.,  110  N.  Y.  App.  D.  691, 97  N.  Y.  for  2  yeare  from  the  date  hereof  for  .the 

S.  485,  affd.  187  N.  Y.  £61,  SO  N.  E.  purpone  of  leaning  Om  busineBs  of  a    . 

HOG.  dressmaker,"  was  hdd  insufficient  as 

**  In  Newbety  n.  Armstrong,  Moody  not    warranting    the   inference    of    a 

&  M.  38G,    a  written   Buarant«e    to  jvomise  to  teach,  or  oiiter  oonrndan- 

an  employer  guaranteeing  the  latter  tion.     See  also  Sykes  u.  Dixon,  9  A. 

against   loss   of   any   Bums   which   he  A  E.  693,  097. 

might  entrust  to  an  employee  to  the         "  James?.  WiIliamB,SB.&Ad.  1109; 

amount  of  £50,  was  held  suffioienUy  Emmott  v.  Kearns,  5  Bing.  N.  C.  550; 

to  indicate  that  the  consideration  for  Smith  v.  Ivee,  15  Wend.  182;  Becker 

the  promise  was  taking  the  employee  v.  Kruik,  62  N.  Y.  App.  Div.  514,  71 

into  the  employer's  services.    To  the  N.  Y.  S.  78.    But  see  Heelaon  v.  San- 

Bonie  effect  is:  I^de  v.  Curtis,  8  Dowl,  borne,  2  N.  H.  413,  9  Am.  Deo.  108; 

&  R.  62;  Kennawsy  v.  Treleavaa,  5  Unipn  Nat.  Bank  v.  Leary,  77  N.  Y. 

M.  &  W.  MB;  Wrfdin  v.  Port«r,  4  Am».  Div.  332,  79  N.  Y.  S.  217. 
Houst.  236.    Cf.  LecB  r.  Whit«omb,  5         ■*  AUnutt  v.  Ashotden,  S  M.  dt  Q. 

Bing.  34,  where  a  promise  in  writing  392. 
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no  debt  had  been  incurred  to  the  promisee."  The  principle 
which  is  thus  apphed  is  not  diiferent  from  that  imiversally 
applicable  in  the  construction  of  written  documents."* 

A  desire  to  account  satisfactorily  for  the  enforcemokt  of 
promises  on  n^otiable  paper  to  answer  for  the  debt  of  another 
seems  responsible  for  a  line  of  decisions  holding  that  the  words 
"for  value  received"  are  a  sufficient  statement  of  condderation 
in  a  memorandum  of  guaranty  in  jurisdictioos  where  a  state- 
ment of  the  consideration  is  required.  So  far  as  coaceros  the 
recognized  negotiable  secondary  obligations  on  negotiable 
instruments  these  decisions  themselves  would  not  be  trouble- 
some, for  such  obligations  by  the  custom  of  merchants  are 
withdrawn  from  the  operation  of  the  Statute  of  Frauds." 
But  the  statement  in  such  cases  of  the  sufficiency  of  the  words 
"for  value  received"  has  been  upheld  by  decisions  not  only 
relating  to  guaranties  written  on  n^otiable  paper,'*  thou^ 
such  a  guaranty  is  not  negotiable,  but  even  guaranties  on  a 
separate  paper  or  of  a  non-negotiable  debt  have  been  sustained 
in  the  same  way.**  Such  decisions  are  of  course  absurd.  If  a 
statement  of  the  consideration  is  necessary  at  all  it  is  necessary 
in  order  to  indicate  the  exact  terms  of  the  agreement, — to 
furnish  written  evidence  of  those  terms  in  order  to  « 


u  Haigh  ■>.  Broolm,  10  A.  &  E.  309. 

"For  illustrationa  of  the  admiBsioa 
of  pftTol  eridence  to  indicate  whether 
words  in  a  memorandum  rekted  to  & 
future  OT  past  tmuaactionB  see — 
Butcher  v.  Stouart,  11  M.  Jl  W.  867; 
Goldahede  v.  Swan,  1  Exch.  154; 
Lysa^t  e.  Walker,  6  Bligh  (N.  S.},  1, 
27i  Bainbridge  «.  Wade,  16  Q.  B.  89; 
D'Wolf  V.  Rabaud,  1  Pet.  476,  7  L. 
Ed.  227;  Walrath  if.  Thompson,  4  Hill, 
200.  In  Union  Nat.  Bank  v.  Leary, 
77  N.  Y.  ^p.  Div.  332,  79  N.  Y.  S. 
217,  parol  evidence  was  admitted  and 
held  to  show  that  a  memorandum  of 
guanmty  stating  no  consideration,  was 
in  fact  given  for  forbeamnce. 

"  See  «upra,  {  468. 

**  MceeB  f.  IdiwKnce  County  Bank, 
149  U.  8.  298,  37  L.  Ed.  743;  Dill- 
worth  V.  Hdmes  Furniture  Ac.   Co. 


(Ala.  App.),  73  So.  28f 
Morgan,  1  Harr.  (Del.)  1 
e.  Aultmon,  69  Md.  12S,  14  Atl.  671; 
Osbome  v.  Baker,  34  Minn.  307,  25 
N.  W.  606,  67  Am.  Kep.  65;  Connecti- 
out  Mut.  L.  Ins.  Co.  v.  Qevdand  &e. 
R.  Co.,  41  Barb.  9;  Miller  s.  Cook,  23 
N.  Y.  496;  Day  v.  Ehnore,  4  Wis.  19D. 
See  alao  Janaeii  v.  Kueniie,  146  Wis. 
473,  130  N.  W.  450,  Ana.  Cas.  1912  A. 
1241. 

"  Flowers  v.  Steiner,  108  Ala.  440, 
19  So.  321  (aasignmoit  of  stock  as 
eecurity);  Smith  o.  Nortirup,  80  Hun, 
65,  29  N.  Y.  S.  S51  (a  guaian^  vt  a 
mortgage  debt  on  a  separato  pi^iO'); 
Dahhnan  v.  Hammd,  45  Wa.  466  (a 
guaranty  of  several  promiaaory  notes 
on  a  separate  paper);  Chotey  e.  Cook, 
7  Wis.  413,  423  (oontnct  for  sale  cf 
laud). 
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the  plaintiff's  caae,  and  such  general  words  stating  considera- 
tion are  of  as  little  use  for  this  purpose  aa  words  of  like  gener- 
ality woxild  be  if  contained  in  the  promise.  A  memorandum 
that  "for  value  received  the  undersigned  promises  to  return 
value, "  would  certainly  not  be  acceptable."  Not  only  has  a 
general  statement  that  considmBtion  has  been  received  been 
held  suflScient,  but  an  erroneous  statement  of  a  fictitious 
consideration  has  also  been  held  raiou^  to  satisfy  a  require- 
ment that  the  consideration  must  be  stated."  These  deci- 
sions seem  to  rest  in  part  at  least  on  the  idea  that  the  maker 
of  a  written  instrument  is  estopped  to  show  the  true  considera- 
tion in  contradiction  of  one  recited  in  the  instrument.  This 
view  has  been  previously  criticized."  That  such  a  fiction 
should  be  resorted  to  in  order  to  escape  from  a  general  rule  that 
consideration  must  be  stated  in  the  memorandum  certainly 
tends  at  least  to  show  that  any  requirement  where  considera- 
tion is  executed,  that  it  should  be  stated  in  the  memorandum, 
is  undesirable.  In  spite  of  these  cases,  it  is  impossible  to 
'  suppose  that  any  general  rule  can  be  accepted  that  the  in- 
sertion io  a  memorandum  of  any  fictitious  or  erroneous  con- 
sideration will  satisfy  a  local  requirement  that  consideration 
must  be  stated.  Certainly  if  the  consideration  agreed  upon  is 
executory,  it  must  be  accurately  stated." 

§  671.  Contents  of  memorandum — ^Price. 

It  might  seem  that  price  was  the  equivalent  of  consideration, 

**  In  Osborne  v.  Baker,  34  Minn.  307,  a  compLiuice  with  the  requiremeats 

308,  25  N.  W.  606,  57  Am.  R^.  55,  of  the  statute."    See  olao  Day  d.  EU- 

MitcheU,  J.,  Baid:  "If  this  was  a  new  more,  4  Wis.  190,  196. 
question,  we  have  not  much  doubt  but  **  Lawrence  v.  McColmont,  2  How. 

that  we  would  hold  with  the  reepon-  426,  II  L.  Ed.  326;  Happe  v.  Stout, 

dent  that  the  words 'for  value  received,'  2  Cal.  460;  Boiling  t>.  Munchus,  65 

which    acknowledge    the    receipt    of  Ala.  658;  Cbilds  v.  Bamuin,  11  Batb. 

consideration,  do  not  eicpress  lh«  con-  14. 
sideration.    But  we  think  that,  under  "  See  tupra,  $  115. 

the  authorities,  the  question  is  fore-         "  In  Raikes  v.  Todd,  3  A.  A  E.  846, 

closed,  and  is  really  no  longer  an  open  a  memorandum  was  held  insufficient 

one.    So  far  aa  the  question  has  ever  because  the  actual  consideration  whit^ 

been  passed  upon  by  the  oourta  of  this  was  proved  by  parol  was  something 

country,  it  has  been  invariably  held,  different  from  that  which  might  have 

so  far  as  we  can  ascertain,  that  the  been  inferred  from  the  Dtianomndum 

words  'for  value  received'  sufficiently  itself. 
oipresB  the  oonaidoation  to  amount  to 
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and  that  what  has  beeu  said  in  regard  to  the  necessity  of 
stating  the  consideration  states  sufficiently  the  requisite  in 
regard  to  price.  This  is  not  wholly  true,  however.  The  price 
is  a  word  ordinarily  used  with  reference  only  to  sales  of  land 
or  personal  property;  but  the  wages  or  salaiy  paid  under  a 
contract  of  employment  are  in  effect  a  price,  and  in  a  broad 
sense  the  term  may  be  used  for  any  exchange  given  or  agreed 
to  be  given  on  one  side  for  the  performance  on  the  other.  But 
consideration  is  not  primarily  the  price  for  performance,  but 
the  price  of  the  promise,  lite  consideration  of  most  unilat- 
eral contracts  is  indeed  not  only  pay  for  the  promise,  but  is 
the  contemplated  exchange  for  the  performance  of  the  promise." 
In  bilateral  contracts,  however,  the  consideration  on  each 
side  is  always  a  promise  while  the  price  for  peiformance  on 
one  side  is  not  the  promise  on  tlie  ol^er  side,  but  its  perform- 
ance. Generally  the  obligation  on  one  side  will  be  expressly 
or  impliedly  conditional  on  performance  of  the  other  side  of 
the  contract.  Accordingly  it  will  generally  be  impossible  to 
state  accurately  the  obligation  of  one  party  to  the  contact* 
without  stating  the  price  to  be  paid  on  the  other  side.  How 
far  a  requirement  that  the  promise  with  all  its  qualifications 
express  or  implied  must  be  stated  may  be  inconsistent  with  a 
rule  which  denies  that  consideration  need  be  stated  in  the 
memorandum  has  ab-eady  been  discussed.  The  only  satis- 
factory solution  if  consideration  need  not  be  stated,  seems  to 
be  that  if  the  price  has  been  paid  it  need  not  be  stated  in  the 
memorandum;  but  that  otherwise  the  requirement  of  an  exact 
statement  of  the  defendant's  obligation  will  require  a  state- 
ment of  the  price  or  exchange  for  the  defendant's  periormauce. 
In  contracts  for  the  sale  of  goods,  as  payment  of  the  price,  or 
any  part  of  it,  is  an  alternative  method  of  satisfying  tiie  statute 
there  is  no  necessity  in  any  jurisdiction  for  stating  a  price  which 
has  already  been  paid  under  such  a  contract.    If,  however,  a 

■*  This  is  true  if  the  pramiae  in  the  exchange  for  the  horae,  but  if  B  paid 

unilateral    contract  ia  unconditional.  SlOO  for  a  proraise  to  insure  hia  houae, 

When  B  gives  S  SIOO  as  consideration  or  to  guarantee  claims  due  him,  or  for 

for  S's  promise  to  sell  a  horse,  the  SlOO  an  option  on  property,   the  money, 

is  not  only  consideration  for  the  prom-  though  consideration  for  the  promiae, 

iae  but  it  is  the  price  which  the  parties  would  not  be  the  price  or  exdttnge 

have  agreed  upon  as  the  equivalent  or  for  the  performance  ot  the  ptomin. 
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oontract  to  sell  is  executory  on  both  sides  it  is  generally  re- 
quire^  that  the  price  be  stated.**  If  the  agreement  in  fact  did 
not  include  a  fixed  price,  none  need  be  mentioned  in  the  memo- 
randum; the  law  will  imply  an  obligation  to  pay  a  reasonable 
price  and  the  memorandum  need  be  no  more  definite  than  the 
contract  itself  was.  The  law  will  make  the  same  implication 
in  regard  to  ihe  memorandum  that  it  does  in  r^ard  to  the 
promise.™ 

Most  of  the  decisions  make  no  intimation  of  any  possible 
conflict  between  the  rule  requiring  statement  of  the  price,  and 
the  rule  existing  in  some  jurisdictions  that  consideration  need 
not  be  Btated.^^ 


tion  and  went  to  miike  up  the  aum  of 
$14,140.  A  majority  of  the  court  held 
the  oontraot  eoforoeable,  holding  that 
Pub.  Sta.  c.  7S,  i  2,  making  any  state- 
ment of  the  consideration  unDeceesary, 
made  an  wroneous  statement  unimpor- 
tant. Hohnes,  J.,  ddivering  the  opinion 
of  the  majority,  Bud.'"Of  oouTseit  may 
be  mid  that,  in  a  bilat«ral  contract  like 
the  present,  the  contemporaneous  pay- 
ment of  the  price  is  a  oondition  of  the 
iwomise,  and,  therefore,  that  the  prom- 
iae  cannot  be  set  forth  truly  unless  the 
consideration  is  stated.  But  the  lan- 
guage of  the  section  is  general,  and 
should  be  read  as  no  doubt  it  was 
meant.  The  only  ^ect  is  that  a  prom- 
ise set  forth  as  nbsolute  may  be  sub- 
jeot  to  an  implied  condition  of  perform- 
ance on  the  other  mde.  When  such 
an  implied  oondition  ensts  it  will  be 
be  construed  into  the  writdng,  and 
knowledge  of  the  law  gives  notice  at 
its  possible  existenoe.  In  some  eases 
it  has  been  hdd  unnecessary  to  state 
the  consideration,  even  when  there  is 
no  provision  Uka  our  section  2,  althou^ 
the  consideration  was  executory. 
Thomburg  d.  Masten,  68  N.  C.  293; 
Miller  v.  Irvine,  I  Dev.  A  Bat.  103; 
EUis  i>.  Bray,  79  Mo.  227;  Violett  ir. 
Pattoo,  S  Cranch,  142,  3  L.  £d.  61; 
Camp  V.  Moreman,  84  Ky.  63S,  2  S.  W. 
179.    In  Howe  n.  Walker,  4  Gray,  318, 


I,  fi  B.  &  C. 
683;  Aoebal  t>.  Levy,  10  Bing.  376; 
Goodman  v.  Griffiths,  1  Hurl.  &  N.  574; 
Reid  V.  Diamond  Hate  Glass  Co.,  85 
Fed.  193,  29  C.  C.  A.  110;  Turner  p. 
Lorillard  Co.,  100  Ga.  046,  28  S.  £. 
383,  62  Am.  St.  Rep.  345;  Waterman  tr. 
Mei^,  4  Cush.  497;  Aahcroft  e.  Butt«gv 
worth,  136  Mass.  611;  Jamee  v.  Muir, 
33  Mich.  223;  Hanson  v.  Marsh,  40 
Minn.  I,  40  N.  W,  841;  Stone  i>.  Brown- 
ing, 68  N.  Y.  698,  604;  HoU  v.  Misen- 
bamfst,  137  N.  C.  183,  49  8.  E.  104, 
107  Am.  St.  Rep.  474;  Ide  v.  Stanton,  15 
Vt.  685,  40  Am.  Dec  698;  Soott  t>.  Mel- 
ady,  27  Oot.  App.  193.  But  see  Gh»> 
gow  Milling  Co.  v.  Burgher,  122  Mo. 
App.  14,  99  S.  W.  960.  See  also  Tag- 
gart  D.  Hunter,  78  Oreg.  139,  152  Pae. 
871,  Ann.  Cas.  1918  A.  128. 

"Hoadly  v.  M'Uine,  10  Bing.  482; 
Valpy  ».  Giboon,  4  C.  B.  837;  CNeil 
B.  Grain,  67  Mo.  250;  Moses  Land  Co. 
t>.  Stack-Gibbs  Lumber  Co.,  66  Wash. 
S29,  106  I^.  207. 

'1  See,  however,  Hayes  tr.  Jackson, 
160  Man.  4St,  34  N.  E.  683.  This  was 
an  action  upon  a  contract  ftr  the  aale 
ctf  land,  the  only  m^norandum  of  the 
sale  stated  the  sale  to  be  "for  the  sum 
of  $14,140,  subject  to  a  mort^kge  <rf 
tS,OO0."  It  was  agreed  by  both  parties 
at  the  trial  that  the  assumption  of  the 
mort^ige  was  part  of  the  considera' 
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In  contracts  within  the  statute  other  than  those  for  ihe 
sale  of  goods,  the  rule  coDceming  the  statement  of  considera- 
tion, whatever  that  may  locally  be,  must  be  appUcable  to 


ThomsB,  J.,  pl&inly  indicated  the  opia- 
ion  that  section  2  of  the  statute  ap- 
plies in  all  cases,  pointing  out  that  this 
does  not  mean  tiiat  when  the  parties 
are  reversed  the  oral  apeement  will 
be  sufficient  to  sustain  an  action." 
Field,  C.  J.,  witb  whom  Knowltan,  J., 
concurred,  wrot«  an  elaborate  dia- 
soiting  opinion,  saying  in  part:  "I 
do  not  know  whether  the  majority  of 
the  court  intoid  to  make  a  distinction 
between  contracts  of  sale  described 
in  the  first  section  of  Pub.  Sta.  c.  78 
[land],  and  contracts  of  sale  described  in 
the  fifth  section  [goods,  wares,  aikd  mu- 
chandise].  .  .  .  Wboi  the  whole  con- 
tract or  promise  of  the  defendant  is  to 
do  a  certain  thing,  and  this  is  an  ab- 
solute promise  resting  i^Ktn  a  consid- 
eration which  has  been  executed,  there 
is  some  reason  in  saying  that  the  mem- 
orandum ragned  by  the  defendant  need 
not  contain  the  consideration  or  induce- 
ment of  the  contract  or  promise.  But 
in  a  contract  executory  on  both  aides, 
where  the  promises  are  mutual,  and 
each  is  the  consideration  of  the  other, 
the  promiees  are  conditional,  and  one 
party  agrees  to  perform  his  part  of  the 
contract  only  on  condition  that  the 
other  will  perform  bie  part,  and  it 
cannot  be  known  what  the  promise  of 
the  one  m  without  knowing  the  exprera 
or  implied  promise  of  the  otlker.  A 
promise  to  convey  land  because  t^e 
promisor  has  actually  leoeived  S1,000 
is  not  the  same  aa  a  promise  to  convey 
land  if  the  promisee  will  pay  SI,000  on 
receiving  the  conveyance,  and  a  prom- 
ise to  convey  land  for  S1,000  to  be  paid 
on  delivery  of  the  deed  ib  not  the  same 
as  a  promise  to  convey  land  for  $10,000 
to  be  paid  on  the  delivery  of  the  deed. 
Ilie  conditions  on  which  the  vendor 
agrees  to  convey  are  often  many  and 
complicated,  and  involve  the.assmnp- 


tion  of  mortgages  and  the  perform- 
ance of  oth^  acta.  If  a  mere  acknowl- 
edgment in  writing  by  tiw  vendor 
that  he  has  agreed  to  convey  specific 
land  to  the  vendee  on  terms  which  are 
not  expressed  is  sufficient  to  satisfy  the 
Statute  of  Frauds,  then  it  is  open  to 
the  vendee  to  prove  by  oral  testimony 
the  [Mice  to  be  paid,  and  all  the  other 
terms  of  the  contract  to  be  performed 
by  him,  and  the  statute  will  no  lor;^ 
prevent  frauds  and  perjuriee.  If  it  is 
a  condition  of  the  promise  of  the  v&a- 
dor  that  it  is  not  to  be  performed  un- 
XeBB  at  the  time  of  the  performanoe  the 
vendee  pays  money  and  gives  or  as- 
nimee  mortgage,  the  condition  quali- 
fies the  promise  and  is  a  part  of  it,  and 
the  writing  ^ould  contain  all  that  is 
CBsential  to  show  what  the  promise  or 
contract  on  the  pejt  of  the  vendor  in 
fact  was.  The  decision  of  the  court 
seems  to  me  in  part  great  to  nullify 
the  statute."  The  rule  which  the  ma- 
jority of  the  courts  here  enforce  has 
been  applied  in  contracts  for  the  sale 
of  land  in  Nebraska  and  Texas.  Rus- 
icka  V.  Hotovy,  72  Neb.  589,  101 
N.  W.  328;  Dyra-  v.  Winston,  33  Tex. 
Civ.  App.  412,  77  8.  W.  227,  on  the 
ground  that  a  memorandum  need  not 
contain  all  the  terms  of  the  bargain 
between  the  parties.  See  supra,  5  675, 
n.  ad  fin.  But  in  New  York  after  the 
lepeal  of  a  statutory  requir^nent  that 
the  consideration  must  be  exprcased 
in  the  memorandum,  the  court  said, 
in  dealing  with  a  bilateral  contract  to 
employ  and  to  serve:  ""nie  agrennent 
of  the  defendants  in  this  case  waa  not 
merely  to  pay  so  much  money  to 
plaintiff.  It  waa  to  pay  him  that  money 
for  his  services  as  salesman  to  be  there- 
after rendered.  For  what  the  payment 
was  to  be  made  constituted  a  material 
and  eeeeatial  element  of  the  agreranent 
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unilateral  contracts  where  the  price  is  the  exchange  for  the 
perfonnance  of  the  promise.  In  bilateral  contracts  it  is  possi- 
ble to  hold,  and  would  doubtless  generally  be  held,  that  even 
though  a  statement  of  the  plaintiff's  promise  is  not  necessary, 
a  statement  of  the  performance  which  the  plaintiff  was  to  give 
in  exchange  for  the  defendant's  performance  must  be  stated, 
since  the  giving  of  the  plaintiff's  performance  qualifies  the 
defendant's  obligation. 


§  67S.  Contents  of  memorandiim — Other  tenns  of  the  con- 
tract 

The  property  to  which  a  sale,  or  contract  to  sell,  relates, 
must  be  described  in  the  memorandum.'*  So,  although  the 
contract  appearing  in  the  memorandum  seems  to  be  complete 
upon  its  face,  if,  in  fact,  there  were  additional  terms,  the 
memorandum    is   insufficient.'*     Thus,   if    there  is   a*  war- 


on  the  part  of  the  defendants;  an  im- 
portvnt  condition  of  the  contract  on 
their  Bide.  Their  agreement  was  not 
absolute  to  pay  the  money.  It  waa  ood- 
ditioned  upon  the  rendition  of  the  stip- 
ulated services.  Any  memoiandum 
which  omita  the  condition  falsiBes  the 
agreement  they  actually  made  and  rep- 
menta  them  aa  agreeing  to  pay  the 
money  abaolutely  when  they  did  not 
ao  Dontn^t.  It  is  no  answer  that  the 
omitted  condition,  coupled  with  the 
other  party's  promise  of  perfonnance, 
constituted  a  consideration  for  his 
own  agreement,  and  bo  need  not  be 
expre»ed."  Drake  v.  Seaman,  97  N.  Y. 
230,  23fi.  In  New  York  it  is  to  be  ob- 
served  that  at  least  no  statute  pro- 
viding that  the  conaideration  need  not 
be  expreaaed  embananed  the  court. 
In  Michigan,  however,  though  con- 
struing the  statute  of  that  State  as 
oiacting  that  the  consideration  in  a 
contract  for  the  sale  of  goods  need  not 
be  expressed,  the  Circuit  Court  of 
Appeals,  neverthelesB,  held  that  the 
price,  if  agreed  upon  by  the  parties, 
must  be  stated.  Beid  v.  Diamond 
PlaUi   Olass    Co.,   86   Fed.    1»3,    29 


C.  C.  A.  110.  See  alao  Kelly  i-.  Hol- 
biook,  191  MasB.  566,  77  N.  E.  1037, 
where  the  court  held  that  a  mem- 
orandum signed  by  an  auctioneer 
which  misstated  the  price  was 
good,  because  the  auctioneer  was 
authoriied  to  sign  such  a  memoraodi 

"  Peoria  Grape  Sugar  Co.  v.  Bab- 
cock,  67  Fed.  S92;  Waterman 
Meiga,  4  Cush,  497;  Wilkerson 
Patton  Ac.  Co.,  10  Ga.  App.  697,  73 
S.  E.  1088;  May  v.  Ward,  134  Maas. 
127;  New  England  Wool  Co.  v.  S 
ard  Worsted  Co.,  165  Mass.  328,  43 
N.  E.  112,  52  Am.  St.  Rep.  616;  Paul 
V.  Graham,  193  Mich.  447,  160  N.  W. 
616  (contract  for  real  estate  oom- 
miasiona);  Leeeley  v.  A.  Rebori  Fruit 
Co.,  162  Mo.  App.  195,  144  8.  W.  138; 
Llewellyn  v.  Siumyside  Coal  Co.,  242 
Pa.  517,  89  Atl.  676.  And  see  casea 
cited  in  the  following  section. 

"Thomas  J.  Baird  Inc.  Co.  f. 
Harris,  209  Fed.  291,  126  C.  C.  A. 
217  (land);  St«wart  v.  Cook,  118  Ga. 
541,  45  S.  E.  398.  The  contract  in 
the  latter  cose  referred  to  square  and 
round  bake  tA  cotton.  The  court 
said;  "If  noUiing  more  ^>peared,  it 
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ranty/*  or  a  condition  of  approval  by  the  buyer/'  or  a  term  of 
oredit.or  8ecurity,"  or  if  the  place  or  time  of  delivery  is  agreed 
upon,  these  must  be  included  in  the  memorandum."  But  if  no 
time  is  agreed  upon  the  law  will  imply  a  reasonable  time  and 
the  memorandum  need  cont^n  no  reference  to  time ; "  and  simi- 


mi^t  be  th&t  evidenoe  oould  have  been 
introduoed  to  show  wh&t  wse  the  at&nd- 
aid  weight  tnd  trade  meaning  of  square 
bale  and  round  bale.  Pol.  Code, 
H  (4);  CivU  Code,  (3676(2).  But  the 
petition  shows  that  the  partiee  them- 
sdves  agreed  that  the  bales  should  be 
of  a  particular  weight.  It,  therefore, 
appeals  that  there  was  a  parol  agree- 
ment, when  the  law  requirea  that  the 
contract  of  sale  shall  be  in  writing 
(Ovil  Code,  i  2693,  par.  7);  by  which 
it  of  course  means  the  entire  contract, 
with  aU  atipulatioQB  and  provisionB 
which  have  been  assented  to  by  the 
parties  at  the  time  of  the  sale."  See 
also  Hamby  o.  IVuitt,  14  Ga.  App.  5tS, 
81  8.  £.  S93.  So  in  another  Georf^a 
dedsion  the  writing  stated  a  oontmot 
for  the  sale  lA  a  given  number  of 
pounds  of  "ribe."  The  evidence 
showed  that  the  term  "ribe"  is  am- 
biguous, there  being  aeveial  distinct 
kinds  of  "ribe"  knovm  to  the  trade, 
and  the  plaintiff  understood  from  the 
parol  agteement  that  the  ribe  referred 
to  were  of  a  particular  kind  aitd  of 
average  weight.  It  waa  hdd  the 
writing  did  not  sufficiently  identify  its 
subject-matter,  nor  contain  the  entire 
agreement.  Borum  v.  Swift  &  Co.,  126 
Ga,  198,  53  S.  B.  608.  See  also  Wsg- 
niere  d.  Bunnell,  20  R.  I.  580,  73  Atl. 
309,  and  the  oaaea  in  the  fallowing 

"  Hsher  u.  Andrews,  94  Md.  46,  60 
AU.  407. 

"Boardman  «.  Spooner,  13  Allen, 
3S3. 

"Lesta  «.  Heidt,  86  Oa.  226,  12 
a  E.  214,  10  L.  R.  A.  108  (land); 
Norris  c.  Blair,  39  Ind.  90,  10  Am. 
S«p.    136;    Fisher    e.    Andrews,    94 


Md.  46,  SO  Atl.  407;  Morton  *.  Dean, 
13  Met.  385  (land);  Ebert  *.  Cullen, 
165  Mich.  75,  130  N.  W.  185,  33  L.  R. 
A.  (N.  S.)  84  Oand);  Nichols  v.  Bur- 
oham,  177  Mich,  601,  143  N.  W.  647; 
Davis  E>.  Shields,  26  Wend.  341;  Soles 
D.  Hickman,  20  Pa.  St.  180  (laud). 
The  terms  "regular"  and  "net,"  at- 
tached to  the  prices  named  in  a  mem- 
orandum, may  be  given  a  "'"pning 
by  parol  evidence.  Olaou  c.  Siatplev, 
53  Minn.  91,  55  N.  W.  125. 

"  Mistier  V.  Andrews,  94  Md.  46,  SO 
Atl.  407;  Kriete  v.  Myer,  61  Md. 
668;  Gault  p.  Sbormont,  61  Mi<^ 
636,  17  N.  W.  214  (land);  Smith  «. 
SheU,  82  Mo.  215,  62  Am.  Rep.  366; 
Lehenbeuter  Co.  tr.  McCwd,  65  Mo. 
App.  607;  Kidder  e.  nand^s,  72  N. 
H.  346,  61  AU.  675;  Davw  e.  Shidcb, 
26  Wend.  341.  In  Willis  d.  Ellia,  98 
Mi».  197,  63  So.  498,  the  court  emme- 
ously  held  a  memorandum  of  a  ooa- 
tract  for  the  sale  of  goods  sufficient, 
which  incorrectly  stated  the  place  of 
ddiveiy,  saying:  "The  statute  only 
requires  that  the  contract  for  the  sale 
be  evidenced  by  writing,  and  in  ordai 
to  make  a  perfect  contnct  of  sak^ 
within  the  meaning  of  the  statute,  no 
plaoe  of  delivery  need  be  stated 
therein,  nnoe  in  the  absmoe  of  such 
stipulation,  the  law  fixes  a  place  of 
delivery.  This  being  true,  the  [daoe 
of  ddivery  is  not  an  cmenUal  feature 
of  a  contract  of  sale." 

"McClu/g  p.  Crawford,  209  FkL 
340,  126  C.  C.  A.  266;  Albion  Lumber 
Co.  D.  Lowell,  20  Cal.  App.  782,  130 
Pae.  868,  864;  Nickcvsan  ■.  Bridgesi 
216  Mass.  416,  103  N.  E.  939;  Kidder 
p.  Ftandm,  73  N.  H.  346,  61  AU.  675. 
See  also  caaea  in  the  preceding  notes. 
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larly  if  no  place  is  agreed  upon.^  Any  other  terms  are  subject 
to  the  same  rule.*"  But  a  separate  bargain,  though  made  at 
the  same  time  as  that  in  question,  need  not  be  meationed  in 
the  memorandum.'^ 

Especially  in  regard  to  contracts  for  the  sale  of  land  some 
modification  may  occasionally  be  found  of  the  requirement 
that  all  the  terms  of  the  contract  should  be  in  writing,  where 
a  fraud  would  otherwise  be  perpetuated,'*  and  in  a  few  States, 
the  requirement  that  a  monorandum  shall  state  all  the  essen- 
tial terms  of  the  contract  though  generally,  and  it  seems  rightly 
upheld,  is  more  extensively  denied." 

"Willis  p.  Ellis,  98  Mia.  197,  53      Bwridge,  L.  R.  8  Ch.  361;  Fry,  Sp. 
So.  498;  LaMley  g.  A.  Rebori  Fruit      Ferfoe.,  {{  66S,  809. 
Co.,  162  Mo.  App.    IBS,  144  i 


"Kinedey  v.  Siebrecht,  92  Me.  23, 
42  Atl.  249,  69  Am.  St.. Rep.  486 
(land);  Bieat  v.  Verateeg  Shoe  Co.,  97 
Mo.  Afp.  137,  70  S.  W.  1061  (uontract 
not  to  be  poformed  within  &  yew). 

"Coddington  v.  Goddard,  16  Gi»y, 
436.  In  this  case  the  court  gaJd:  "Nor 
doa  it  alFeot  the  validity  ot  the 
memorandum  that  the  brok^  did  not 
include  in  it  the  stipulation  made  by 
the  drfmdant  that  he  should  have  the 
right  to  add  to  the  sale  100,000  pounds 
of  coKKT  the  next  day.  This  was  a 
wholly  separat«  and  independent  agree- 
moit  which  in  no  way  affected  the  sate 
actually  nuule."  It  may  perhaps  be 
questioaed  whethw  the  court  did  not 
go  too  far.  See  also  Agnew  p.  Baldwin, 
138  Wis.  163,  216  N.  W.  641. 

■*In  1  Williams  on  Vendor  and 
Fundiasw,  2d  ed.,  p.  12,  it  is  said: 
"If  one  be  induced  to  sign  a  written 
contract  for  the  sale  or  purchase  of 
land  on  the  faith  of  some  variation 
bong  made  in  the  terms  of  the  written 
sgreement  or  of  the  pofonnance  of 
some  collated  stipulation,  oral  evi- 
da>ce  of  the  variatim  or  stipulatjon  so 
agreed  upon  will  not  be  excluded  by 
reason  of  the  Statute."  Citing:  Pno- 
ba  p.  Mathers,  1  Bro.  C.  C.  S2; 
Cbrke  p.  Grant,  14  Ves.  519;  Jcrvis  v. 


In  Canadian  Qeneral  Securities  Co., 
Ltd.,  p.  George,  43  D.  L.  R.  20,  22,  the 
court  aftw  quoting  the  forgoing  ex- 
tract from  Williams,  added:  "And  the 
party  malring  the  oollateral  promise 
will  not  be  allowed  to  enforce  the 
promises  made  h>  him  in  the  contract 
without  being  bound  by  his  own  {Hom- 
ise:  Fembo-  v.  Mathers,  1  Bro.  C.  C. 
52,  2  Dick.  550;  Pearson  p.  Fearson,  27 
Ch.  D.  146,  148." 

•■  In  Morrison  v.  Dailey  [Tex.),  6 
8.  W.  426,  the  court  said  at  page  427: 
"The  weight  of  authority  seems  to  be 
in  favor  of  the  rule  that  all  the  material 
terms  of  the  contract  should  appear  in 
the  writing.  Riley  v.  Famsworth,  116 
Mass.  223;  Grane  v.  Deuison,  114  Moss. 
16;  Drake  p.  Seaman,  97  N.  Y.  230; 
Gault  c  Stormont,  51  Mich.  636,  17 
N.  W.  214;  Mintum  p.  Baylis,  33  Cal. 
129;  Solw  V.  Hickman,  20  Pa.  St.  180. 
But  the  contrary  rule  is  not  without 
authority  to  support  it;  Ellis  p.  Bisy, 
79  Mo.  227;  O'Neil  p.  Grain,  87  Mo. 
251;  Holmon  p.  Bonk,  12  Ala.  369; 
Johnson  V.  Ronald's  Adm.,  4  Munf.  77; 
1  Reed,  St.  Frauds,  !  419.  The  courts 
which  hold  the  affirmative  of  the  ques- 
tion seem  to  base  their  oonelusion  upon 
the  ground  that,  by  the  use  of  the  word 
'agreement'  <»-  of  the  word  'con- 
tract,' the  statute  means  all  stipub- 
tioDS  sgreed  to  by  the  parties.    On  the 
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§  678.  Certain^  of  description— General  principle. 

The  question  often  arises  whether  a  memorandum  states 
with  sufficient  certainty  the  bai^ain  to  which  it  relates.  Even 
though  ail  the  terms  are  included,  they  may  be  written  in  such 
an  abbreviated  way  or  with  such  brief  description  of  the 
property  that  it  is  not  apparent  to  an  uninstructed  person 
what  the  meaning  of  the  writing  may  be.  The  question  in- 
volved is  the  same  whether  the  abbreviated  description  is  of 
the  parties,  the  goods,  or  other  terms  of  the  bai^ain.  The 
general  rule  applicable  to  such  cases  was  thus  stated  in  a 
decision  in  Massachusetts:"  "While  parol  evidence  is  not 
competent  to  contradict  or  vary  the  terms  of  such  a  memo- 
randum to  show  what  is  intended,  we  are  of  opinion  that  the 
utuation  of  the  parties  and  the  surrounding  circumstances  at 
the  time  when  the  contract  was  made  may  be  shown  to  apply 
the  contract  to  the  subject-matter."  It  has  been  further  held 
that  abbreviations  used  by  the  parties  or  a  private  code  could 
be  translated  and  the  meaning  of  them  shown  by  parol  evi- 
dence.'^ A  memorandum  of  a  contract  to  answer  for  the  debt 


other  h&nd,  it  is  considered  by  some  of 
the  authorities  that  the  object  of  the 
statute,  ao  f ar  as  lands  are  oonomied, 
WB8  to  abro^te  parol  titles,  and  that 
this  was  sufficiently  accomplished  by  a 
memorandum  of  the  promise  to  convey 
the  land,  to  be  signed  by  the  vendor, 
without  requiring  the  other  terras  of 
the  agreement  to  be  stated.  We  need 
not  decide  which  is  the  better  reason, 
for  we  regard  it  as  now  settled,  in  this 
state,  that  all  the  terms  of  tike  con- 
tract need  not  appear  in  the  memoran- 
dum." 

In  Alabama  it  is  now  requisite  that 
tiie  memorandum  shall  state  the  terms 
of  tlie  bargain  including  the  exact 
teems  of  paymrait.  Nelson  v.  Shelby, 
96  Ala.  515,  11  So.  695,  38  Am.  St. 
Rep.  116.  The  Missouri  dccisiona 
cited  by  the  Texas  court  have  been  also 
overruled.  Ringer  o.  Holtzclaw,  112 
Mo.  ei9,  20  S.  W.  800;  Bieat  b.  Vet^ 
st«%  Shoe  Co.,  97  Mo.  App.  137,  155, 
70  8.  W.  1081. 


In  Nebradca,  however,  it  has  beoi 
held,  following  the  authority  of  the 
Texas  cases,  4hat  a  memorandum  of 
the  sale  of  land  was  valid  though  it 
failed  to  specify  which  quarter  of  a 
named  section  of  land  was  intended; 
and  though  it  did  not  state  the  terms 
and  conditions  on  which  payment  of 
the  price  was  to  be  made.  Ruiicka  ». 
Hotovy,  72  Neb.  589,  101  N,  W.  328. 
In  North  v.  Loomes,  [1919]  1  K.  B. 
378,  385,  Youngo-,  J.,  exiwessed  the 
opinion  that  in  a  suit  for  epedSc  per- 
formance the  d^endant  could  not 
successfully  set  up  the  statute  where 
the  memorandum  omitted  a  term  of 
the  bargain  which  was  wholly  for  the 
plaintiff's  advantage,  and  which  he  was 
willing  to  give  up. 

"  New  Eafdand  Wool  Co.  d.  Stand- 
ard Worsted  Co.,  165  Man.  328,  332, 
43  N.  E.  112,  52  Am.  St.  Rep.  516. 

"  The  leading  case  upon  this  point 
is  Salmon  Falls  Mfg.  Co.  d.  Guddard, 
14  How.  446,  14  L.  Ed.  493.    In  tittt 
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or  defaiilt  of  another  must  describe  the  debt  guaranteed  with 
sufficient  certainty  to  enable  it  to  be  identified;"  but 
need  not  state  all  the  terms  of  the  contract  with  the  principal 
debtor  performance  of  which  is  guaranteed,  even  though  that 
contract  is  oral.  It  is  sufficient  if  that  contract  can  be  iden- 
tified from  the  writing  when  applied  to  existing  facts."    A 

3  tbe  following  memoraudum  was      caaea  M,  B.  corn"  waa  held  a  sufficient 


bdd  sufficient: 

Sept.  19,— W.  W.  Goddard,  12  mos. 

300  bales  S.  F.  drills 7K 

100  CBaea  blue  drills S^ 

Credit  to  commence  when  ship  soils; 

not  after  Dec.  1 — delivered  free  of 

charge  for  truckage. 

R.  M.  M. 
W.  W.  G. 

The  blues,  if  color  is  satisfactory 
to  purchaaer. 

So  in  Bibb  v.  Allen,  149  U.  S.  481, 
37  Ir.  Ed.  819,  tbe  memoraikdum  relied 
on  was  made  up  of  sUp  contracts. 
Tbe  court  said:  "It  is  oo  valid  objec- 
tion to  the«e  'slip  oontiacts,'  executed 
in  duphcate,  that  tbe  sales  purported 
to  be  made  on  account  of  'Albert,' 
'Alfred,'  'Alexander,'  'Amanda,'  and 
'Winston,'  etc.,  which  names  were 
adopted  by  the  defendanta,  and  which 
represented  them  and  their  account. 
Parol  evidence  was  clearly  competent 
to  show  that  these  fictitious  names, 
which  defendaDts  had  adopted,  reiKw- 
■ented  them  as  the  parties  for  whose 
ftccount  the  sales  were  made."  And  in 
Newell  t>.  Radford,  L.  R.  3  C.  P.  52; 
American  Mfg.  Co.  v.  Midland  Steel 
Co.,  101  Fed.  200;  Sanborn  e.  Flag- 
In,  9  Allen,  474,  initials  used  to  de- 
■ignate  the  parties  were  held  suf- 
fidmt.  In  HaekeU  v.  Tukeebury,  92 
Me.  551,  43  Atl.  500,  60  Am.  St.  Rep. 
^9  (guarantee),  "Friend  Geo."  and 
"Pop  Dyer"  were  held  suffident 
deajgnationa.  So  in  Lee  c.  Cherry,  85 
Tenn.  707,  4  S.  W.  835,  4  Am.  St. 
Rep.  800  (land),  "Mr.  Lee"  was  held 
to  be  sufficimt  descriptioa  of  one  of 
the  parties.  In  E^Fron  v.  Armsby, 
61  Mich.  605,  28  N.  W.  672,  "300 


description.  In  New  Elnglaud  Wool 
Co.  V.  Standard  Worsted  Co.,  16S  Mass. 
328,  43  N.  E.  112,  52  Am.  St.  Rep.  516, 
"F.  C."  was  held  a  sufficient  de- 
scription of  a  certain  kind  of  wool. 
In  Maurin  o.  Lyon,  60  Minn.  257,  72 
N.  W.  72,  65  Am.  St.  Rep.  668,  a 
memorandum  reading  "St.  Cloud,  7-6- 
96,  sold  Maurien  Bnw.  Cold  Spring 
5,000,  1-0  Jul,,  Del.  09  C.  Duluth"  was 
upheld.  On  the  other  hand  in  North  n. 
Mendel,  73  Ga.  400,  the  court  refused 
to  allow  proof  that  "Mendel"  meant 
the  firm  of  M.  Mendel  ft  Bro.  This 
decision  seems  hard  to  reconcile  with 
others  previously  cited,  although  it  is 
to  be  observed  that  not  only  waa  Men- 
del an  incomplete  designation  of  the 
firm  intended,  but  also  naturally 
meant  an  individual  member  of  the 
firm.  The  deciaon  seems  too  strict. 
See  also  Frank  v.  Miller,  38  Md.  450; 
Flash  0.  Rossiter,  110  N.  Y.  App. 
Div.  880,  102  N.  Y.  S.  449;  Luig- 
Htroth  r.  J.  C.  Turner  Lumber  Co., 
162  N.  Y.  App.  D.  818,  148  N.  Y.  S. 
224;  Flegel  v.  Dowling,  54  Ore.  40,  102 
Pac.  178,  135  Am.  St.  Rep.  812. 
Whether  a  memorandum  in  ciphM' 
agreed  upon  oraUy  by  the  parties  and, 
tberefore,  wholly  untranslatable  with- 
out parol  evidence  of  one  of  tbem  is  a 
good  memorandum  has  not  as  yet 
perhaps  been  settled. 

"  Pearce  v.  R.  T.  Stone  Tobacco  Co., 
125  Ga.  444,  64  S.  E.  103;  Hamlin  ». 
Piser,  163  01.  App.  61;  Myers  v.  Mun- 
son,  65  la.  423,  21  N.  W.  759;  Lee 
V.  Butler,  167  Mass.  426,  46  N.  B. 
62. 
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memorandum  of  a  contract  of  employment  is  not  insufficient 
for  failing  to  describe  the  nature  of  the  employee's  duties,  if  it 
provides  that  the  existing  arrai^em^it  shall  "continue  in 
force."  "  On  the  other  hand,  reference  in  the  memorandmn  to 
an  oral  bargain  between  the  parties  to  the  transaction  is  not 
sufficient  to  justify  proof  of  the  terms  of  that  bai^ain  in  order 
to  complete  deficiencies  in  the  writii^." 


§  677.  Certainty  of  description  of  parties. 

It  is  within  the  principle  allowing  definition  of  terms,  that 
if  a  memorandum  names  A  as  one  of  the  parties  to  the  trans- 
action, though  A  can  be  held  personally  liable,""  it  may,  if 
desired,  be  shown  by  parol  that  A  was  agent  for  B  in  an  action 
brought  either  by  B  or  against  him.'^    The  same  doctrine  is 


»  MarkB  f.  Cowdin,  226  N.  Y.  138, 
123  N.  E.  139. 

••  People'B  Outfitting  Co.  v.  Wheeling 
Matttew  Co.,  [Ind.  App.]  118  N.  E. 
S27;  Howard  v.  Inaee,  263  Pa.  £63,  98 
At].761^Markst'.Cowdin2a6K.Y.13S, 
123  N.  £.  I3ft,  HI.  In  Lipschiti  n. 
Grace,  101  N.  Y.  Misc.  65, 171  N.  Y.  S. 
330,  a  memcrandum  of  sale  after  Btat- 
ing  the  partiee,  the  goods  and  the  price 
added,  "Terms  as  had"  presumably 
meaning  the  same  credit  was  to  be 
given  as  in  a  previous  traoaaction.  The 
meiuOTandum  was  held  bad. 

*>  HiggiDa  E>.  Senior,  8  M.  A  W.  834; 
Meyer  o.  Redmond,  205  N.  Y.  478,  98 
N.  E.  906,  41  L.  R.  A.  (N.  S.),  675, 
affg.  141  N.  Y.  App.  Div.  123,  126 
N.  Y.  S.  1062. 

"Wilson  B.  Hart,  7  Taunt.  296; 
Trueman  p.  Loder,  11  A.  i,  E.  589; 
Sahnon  Falls  Mfg.  Co.  v.  Goddard, 
14  How.  446,  14  L.  Ed.  493;  Haekell 
V.  Tuknbuiy,  92  Me.  561,  43  AU. 
SCO,  69  Am.  St.  Rep.  529;  Kingsley 
V.  Siebrecht,  92  Me.  23,  42  AU.  249, 
69  Am,  St.  Rep.  486;  WUliama  t>. 
BacoD,  2  Gray,  387;  White  i;.  Dahl- 
quist  Mfg.  Co.,  179  Mass.  427;  Tobin 
t>.  I^kin,  183  Mass.  389,  67  N.  E. 
340;  Haubelt  v.  Rea  &  Page  Co.,  77 


Mo.  App.  672;  Dykecs  ».  Townsend,  / 
24  [sT.  Y.  57;  lAugstroth  o.  J.  C.  Turner  I 
Lumber  Co.,  162  N.  Y.  App.  D.  818, 
148  N.  V.  S.  224;  Wellman  ».  Horn,  \ 
167  N.  C.  170,  72  S.  E.  1010;  ITiayer 
V.  Luce,  22  Ohio  St.  62;  Brodhead  v. 
Reinbold,  200  Pa.  St.  618,  623,  50  AtL 
229,  86  Am.  St.  Rep.  736.  But  see 
Ward  D.  Hasbrouck,  169  N.  Y.  407,  62 
N.  E.  434.  In  Hlby  ■>.  HounaeU, 
[18961  2  Ch.  737,  740.  Romer,  J.,  said: 
"And  true  it  is  that  the  plaintiff's  name 
as  vendor  does  not  ^pear  in  the  offo" 
of  purchase  of  September  24,  1895, 
signed  by  the  defendant,  and  that  you 
cannot  gather  who  the  vendor  is  from 
the  auction  form  of  coatract  or  partio- 
ulan  whidi  are  sufficiently  refored  to 
for  identification  in  the  offer.  But 
the  offer  does  contain  the  namea  of  the 
contracting  parties.  The  off^  ia  to 
Prank  JoUy  A  Co.,  and  I  think  it 
makes  no  difference  that  the  c^er  is 
made  to  them  aa  ag^ita  for  an  undis- 
closed principal.  For  the  pucpoee  of 
satisfying  the  Statute  of  PVauds  it  i^>- 
pears  to  me  suffidont,  so  far  as  partin 
are  ooncemed,  that  the  written  ocHt- 
tract  should  show  who  the  contracting 
parties  are,  although  they  or  one  cf 
than  may  be  agents  or  agent  for  otben^ 
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applicable  even  thou^  ihe  memoraadum  discloses  the  agent 
is  an  agent,  provided  the  form  of  the  contract  purports  to  bind 


ftod  it  makes  no  diCerenoe  whether  70U 
can  pther  the  fewt  of  agency  from  the 
written  document  or  not.  Who  the 
prindpAb  ftre  may  be  proved  by  pwd. 
That  is  w^  Battled.  That  waa  pointed 
out  in  Wood,  V.-C.,  in  Morris  v.  Wilson, 
fi  Jur.  (N.  S.)  168;  and  by  Sir  George 
Jemel  in  C(Hnmins  v.  Soott,  L.  R.  20 
Eq.  11,  15,  where  he  says:  'Th«e  can 
be  no  doubt  that  if  a  written  contract  is 
made  in  this  form,  "A.  B.  agrees  to 
aeli  Blackacre  to  C.  D.  for  1000£."  then 
E.  F.,  the  principal  of  A.  B.,  can  sue 
G.  H.,  the  imncipal  of  C.  D.,  on  that 
contract.' 

"Tlie  offer,  then,  in  the  ease  before 
me  signed  by  the  drfend&nt  does,  in 
my  opinion,  sufBdently  give  the  names 
erf  the  contracting  parties.  If  titot  be 
BO,  then  the  statute  is  ntisfied  in  that 
reqieot,  for  it  ia  settled  law  that  a 
sigDed  offer  in  writing  which  Bufficieotly 
seta  forth  particulars  may  be  accepted 
by  parol,  and  that  the  signed  offer 
simply  aooepted  by  parol  sufficiently 
complies  wiUl  the  statute.  See  Warner 
».  WiUington,  3  Drew.  S23,  and  Rmiss 
t>.  I^cksley,  L.  B.  1  Ez.  342.  Now,  for 
the  purpose  of  the  point  I  am  now 
cousideriBg,  the  defendant's  offff  was 
aeoqtted,  and  it  is  not  neoessary  that 
he  should  have  reoogniied  that  ac- 
ceptance in  writing.  Nor  does  it 
appear  to  me  material  that  the  ao- 
ceptanoe  disclosed  the  name  and  was 
on  bdltalf  of  the  vendor,  the  previously 
undiBoIcaed  principal.  A  simple  ac- 
ceptance by  Frank  Jolly  A  Co.  would 
be  clearly  sufficient,  and,  later  on,  they 
mi^t  have  disclosed  the  fact  that  they 
accq>t«d  on  beJialf  of  their  principal. 
And  I  cannot  see  tliat  it  mi^ee  any 
differmce  that  they  disclose  at  the 
time  of  acceptance  the  name  of  the 
prindpsl  or  accept  directJy  on  bdialf 
of  the  principal  instead  <rf  first  simply 
acoqitii^  it  and  then  stating  who  the 


principal  is.  I  therefore  hold  that  this 
objectitm  fails.  And,  indeed,  I  do  not 
think  the  point  is  novd.  Substantially 
the  same  point  was  decided  by  Wood, 
V.-C„  in  Morris  v.  Wilson,  6  Jur.  (N. 
S.)  168,  mentioned  above,  in  accord- 
ance witli  the  view  I  have  expressed. 
And  the  caacs  relied  upon  by  the  de- 
fendant are  distinguisbable.  In  Potter 
V.  Duffield,  L.  B.  18  Eq.  4,  you  oould 
not  Bother  from  anything  npied  by 
the  defendant's  agent  who  the  cmi- 
tracting  parties  were.  The  ddmd- 
ant's  agent  was  not  mentioiiBd  as  a 
contracting  ^arty.  There  was  no 
offer  of  any  kind  in  writing  to  him  as 
agent  for  the  vendor  or  otherwise. 
And  the  same  observations  api^  to 
Ck>mminB  v.  Soott,  L.  R.  20  Eq.  11,  so 
far  as  relates  to  the  first  point  tak«i 
by  counsel  on  behalf  of  the  plaintiffs  in 
that  case,  and  decided  against  them 
by  Sir  George  Jessel.  In  Williams  v. 
Jordan,  6  Ch.  D.  S17,  the  offer  to 
take  a  lease  was  only  addrened  '^,' 
and  yon  could  not  pther  from  it  to 
whom  the  offer  was  addresed.  It 
certainly  was  not  addressed  to  the 
person  who  Buboequently  purported 
to  accept  it  on  bdialf  of  the  lessor. 
Lastly,  in  the  case  of  Jarrett  v.  Hunter, 
34  Ch.  D.  182,  though  that  ^ves  rise 
to  more  difficulty,  the  contract  did  not 
shew  who  the  vendor  was  or  who  were 
the  contracting  parties.  I  ^ther  that 
the  solicitor  for  the  vendor,  who  signed, 
did  not  purport  to  sign  as  a  contracting 
party  or  on  behalf  of  his  undisclosed 
principal.  And  the  point  that  the 
writing  signed  could  or  mi^t  be  taken 
as  a  contract  between  the  purchaser 
sod  the  sohcitor  as  agent  for  the  undis- 
dosed  principal  vendor  was  ai^wrently 
not  taken  on  b^ialf  of  the  counsel  for 
the  plaintiffs  or  considered  by  the 
judge  who  decided  the  case." 
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him  personally.''  If,  however,  the  agent's  name  appears  on 
the  paper,  not  as  that  of  a  contracting  party,  his  name  will  not 
serve  as  a  substitute  for  the  name  of  his  principal  as  a  party 
to  the  contract.'* 

So,  a  misnomer  of  a  party  in  a  memorandum  is  not  fatal  if 
it  can  be  proved  who  was  really  intended.'*  Instead  of  naming 
the  parties  they  are  sometimes  described,  and  if  the  descrip- 
tion is  sufficiently  definite,  the  memorandum  is  good.'*  1X)n 
the  other  hand,  it  is  obvious  that  this  principle  must  have  some 
limitation.  A  description  of  the  sellers  by  the  word  "sellers," 
or  "vendors,"  is  obviously  insufficient."  So  such  a  descrip- 
tion asH  "and  those  associated  with  him,  "'^  or  the  "clients" 


oTobin  If.  lATkiD,  183  Man.  389, 
67  N.  E.  340.    See  ntpra,  {  285. 

*>  PoU£x  V.  Duffield,  L.  R.  18  Eq.  4; 
LoTesey  v.  Palmer,  11916]  2  Ch.  233; 
GTofton  D.  CummingB,  99  U.  S.  100, 
25  L.  ad.  306;  Nichols  c.  Johnson,  10 
Conn.  102;  O'Sullivan  v.  Ovoloa, 
56  Conn.  102,  14  Atl.  300;  MoGovem 
V.  Hem,  153  Mass.  308,  26  N.  £.  861, 
10  L.  R.  A.  816,  25  Am.  St.  Rep. 
632;  Sherbume  v.  Shaw,  1  N.  H.  157, 
8  Am.  Dec.  47.  All  the  caaes  juat 
cit«d  related  to  aalea  at  auction,  and 
it  was  held  that  the  auctioneer's  name 
appearing  as  that  of  the  auctioneer 
waa  insufficient  to  supply  Uie  place  of 
the  name  of  his  principal.  Tbo  doc- 
trine waa  thus  exprened  in  MoOovem 
II.  Hem,  Biipra:  "The  trouble  with  the 
manorandum  in  the  case  before  us  is 
that  the  seller  is  not  named  nor  do- 
scribed.  Sullivan  Bros,  were  indicated 
in  one  comer  of  the  paper  aa  the  auc- 
tioneetB,  and  it  canot  be  fairly  con- 
sidered that  they  were  anything  dse. 
Their  function  as  auctioneers  was 
recogniied  in  the  memorandum,  as 
something  distinct  from  that  of  parties 
contracting  for  unnamed  prindpalB." 

"  Allen  V.  Burnett,  92  S.  C.  95,  75 
S.E.368. 

"  Sale  B.  Lambert,  L.  R.  18  Eq.  1; 
Rosaiter  f.  Miller,  5  Ch.  D.  648.  In 
these    cases    the    word    "proi^etor" 


waa  held  auffictent.  Catling  v.  TfinR 
6  Ch.  D.  660.  In  this  case,  "Trua- 
tee  selling  under  a  trust  for  sale," 
waa  held  sufficient.  In  Carr  d.  Lyndi, 
[19001  1  Ch.  613,  the  words  "In  coa- 
sideration  of  you  this  day  having  paid 
me  the  sum  of  £50,"  was  held  to 
furnish  su£Soient  description  of  the 
buyer  as  it  furnished  means  of  identi- 
fying him.  Tlie  court  saying:  "It  is 
quite  plain  that  the  person  who  paid 
Uie  50£  ia  the  person  who  is  to  get  the 
further  tease,  and  it  is  not  disputed 
that  it  waa  Jayne  who  paid  the  money." 
Compare  with  these  decisionB  the  caw 
of  Selby  n.  Sdby,  3  Meriv.  2,  wha« 
the  aignature  to  a  letter  "your  af- 
fectionate mother,"  was  held  an  in- 
sufficient signature.  This  dedsion  is 
oriticised  by  Browne,  Statute  of 
Frauds,  i  362.  The  quntion  whatbtr 
such  words  are  a  sufficient  signature  is 
not  precisely  the  same  queatioa  as 
whether  the  description  of  a  party  to 
the  bargain  ia  sufficient  to  make  the 
monorandum  a  complete  statement  of 
all  the  terms  of  the  transaction. 

••  Catling  f.  King,  5  Ch.  D.  065;  Mc- 
Govem  tr.  Hem,  153  Mass.  30S,  26 
N.  E.  861,  10  L.  R.  A.  815,  25  Am. 
St.  Rep.  632. 

"Seymour  v.  Cuahway,  100  Via. 
580,  76  N.  W.  769,  69  Am.  St.  Rep. 
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or  "  client "  of  A."  These  descriptions  are  absolutely  accurate, 
and  if  parol  evidence  of  all  stirrounding  circumstances  were 
admitted,  it  would  probably  be  evident  what  the  meaning  of 
the  description  was.  But  this  is  not  sufficient.  The  descrip- 
tion in  the  writing  itself  is  too  general.'* 


§  678.  Certainty  of  descripti<»i  of  property. 

The  same  kind  of  question  arises  in  r^ard  to  a  description 
of  the  property  sold.  The  land  or  goods  to  be  sold,  or  also  the 
debt  to  be  guaranteed,  must  be  sufficiently  described  for  reason- 
able identification.  A  distinction  should  be  noticed  between 
sales  ot  ccmtracts  to  sell  specific  goods,  and  contracts  to  sell 
goods  of  a  certain  kind.  In  a  contract  cd  the  latter  sort,  a 
memorandum  need  be  no  more  definite  than  the  contract.  If 
the  contract  is  definite  enough  to  be  enforced,  a  memorandum 
which  states  the  contract  as  it  was  made  will  be  sufficient,' 
and,  on  the  other  hand,  if  the  memorandum  is  more  general 
than  the  actual  contract,  the  memorandum  will  be  insufficient, 
though  seeming  good  on  its  face  because  not  fully  stating  the 
contiact  the  parties  made.^  Where,  however,  the  sale  or  con- 
to  find  out  who  ia  vendor,  client,  or 
friend,  you  must  go  into  evidenoe  on 
which  there  might  possibly,  as  in 
Potter  V.  Duffield,  be  a  oonflict,  and 
that,  says  the  late  Master  of  the 
Rcdls  in  Uie  last-named  case,  'is  exactly 
what  the  Act  says  shall  not  be  decided 
by  parol  evidence.'  'I  should  be 
thrown,'  he  oontintiee,  'on  parol 
decide  who  sold  the  ffitate, 


"Lovesey  p.  RJmer,  11916)  2  Ch. 
233;  Newbmy  o.  Brown,  20  Dom.  L.  R. 
896.  Cf.  Andrews  v.  Calwi,  38  Can. 
S.  C.  688. 

M  In  Jarrett  v.  Hunter,  34  Ch.  D. 
182,  184,  Kay,  J,,  said:  "Tbe  law 
on  this  Bubjeot  at  preeoat  is  this:  If  the 
vendor  is  described  in  the  contract  as 
'proprietor,'  'ownM,'  'mortgagee,'  or 
the  like,  the  description  is  sufficioit, 
although  he  is  not  named;  but  if  he  ia 
described  as  'vendor,'  or  as  'client'  or 
'friend'  of  a  named  agent,  that  is  not 
suffitnent;  the  reason  given  being,  in  the 
language  of  Lord  Cairns,  that  Uie 
former  description  'is  a  statement  of 
matter  of  fact,  as  to  which  th»«  can 
be  perfect  certainty,  and  none  of  the 
dangos  struck  at  by  the  Statute  of 
Ruuds  can  arise;'  Rosaiter  v.  Miller, 
3  App.  Cas.  1124,  1141;  Sale  t>.  Unv- 
bert,  L.  R.  18  Eq.  1;  Potter  o.  Duffield, 
L.  R.  18  £q.  4,  8,  the  reason  against  the 
latter  dwcription  being  that,  in  order 


who  was  the  party  to  the  contract,  the 
Act  requiring  that  fact  to  be  in  wriU 
ing.'" 

'Thus  a  writing  stating  that  the 
signer  released  "all  claim  under  tbe 
will"  of  K  is  a  sufficient  memorandum 
of  a  contract  to  that  effect,  whatevw 
ui1«re6t  in  real  or  personal  property  is 
thereby  aCFecled.  Koenig  v.  Koenig,  92 
Kana.  761,  142  Pac.  261.  See  also 
Frost  t>.  Alward,  176  Cal.  691, 169  Pac. 
379. 
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tract  relates  to  specific  property,  ihsK  can  be  no  question  about 
lack  of  definiteneee  in  the  contract  itself  ao  far  as  concerns  the 
property  to  which  the  bargain  relates;  the  question  is  wholly 
whether  the  memorandum  sufficiently  describes  this  property. 
This  question  has  risen  more  frequently  in  regard  to  sales  of 
real  estate  than  in  regard  to  sales  of  personal  properly;  still 
there  are  a  few  decisions  in  regard  to  goods.*  It  will  be  seen 
from  the  decisions  cited  below  that  the  American  courts  have 
required  greater  particularity  in  descriptions  of  real  estate  than 
in  descriptions  of  goods.  In  the  cases  relating  to  real  estate  it 
may  be  that  too  great  stress  is  laid  upon  a  deecripticm  that  wiH 
identify  b^ond  possibility  of  doubt  tiie  subjectrnmtter  of  the 
sale.  "John  Smith"  in  a  memorandum  does  not  identify, 
bey<»id  a  peradventiire,  a  parly  so  deedgnatedi  but  it  is  a  suffi- 

Fed.  Rep.  200,  where  billeta  "4  x  5  or  you  nuLjr  <I«8ir«  to  sell,"  were  4tdd  & 
5  X  G"  wBa  hdd  Buffident  deeorip-  ouffident  desoriptios  t^  iron  on  the 
premises  of  the  plaintiff's  mill.  In 
Brewer  v.  HoTBt-Lachmund  Co.,  127 
Oa.  643,  00  Pm.  418,  fiO  L.  R.  A. 
240,  the  mibjeot-Dutter  <rf  the  sale 
was  a.  certain  lot  of  bopa.  Samfdea 
had  bew  givm  from  tbeae  hope  and, 
in  aooordanee  with  a  custom  in  the 
bwie,  8anq>leB  wwe  designated  by  a 
niunbo^ — in  tiiia  case^  "  13."  "Hie 
refer«ice  to  the  goods  in  a  tdegram 
as  "13"  was  held  a  sufficient  deeorip- 
tion  of  tiiem.  A  more  exb«nie  eass 
is  Maodonald  v.  Lon^)ottom,  1  E.  ft 
E.  977,  where  evidence  was  admitt«d 
to  show  that  the  words,  "your  wool," 
referred  to  eotain  particular  wool 
which  the  plaintiff  had  under  his 
oontiol  at  tiie  time  of  the  contract.  In 
aianllow  V.  Cottcndl,  20  Ch.  D.  90 
(C.  A.),  Lush,  L.  J.,  said  (at  p.  97): 
"Suppose  a  honedealer  having  a  great 
number  of  horses  offers  one  d  than  for 
•ale;  tbo  horse  is  trotted  out  and  »p- 
prov«d  of,  but  the  parties  differ  i^Mut 
the  imoe.  Suppcoe  the  next  day  the 
sdler  writes  and  says,  'I  will  let  yoa 
have  that  horse  for  £E0,'  and  the  buyer 
writes  to  acc^t  the  offer,  would  not 
parol  evidence  be  ■^'"iifitjlff  to  ghow 
what  hone  was  meuitT'' 


>  New  Ekigland  Wool  Co.  v.  Stand- 
aid  Worsted  Co.,  166  Man.  328,  43 
N.  E.  112.  In  this  case  the  property 
described  was  "about  2,000  to  2,600 
lbs.  F.  C."  Tlie  i»operty  in  re^wd 
to  which  the  parties  were  barKainicg 
wss  in  fact,  2,443  lbs.  of  "F.  C." 
wool.  The  court  hdd  the  desenp- 
tion  BuSdemt  because  when  it  was 
shown  "who  and  where  the  partiee 
were  at  the  time  of  m«lring  the  con- 
tract, and  what  jaopetty  the  plain- 
tiff had  on  hand  of  the  kind  described, 
it  is  clear  without  more  that  the 
memorandum  referred  to  the  2,443 
lbs.  of  wool  on  hand."  No  doubt  the 
court  is  right  in  saying  that  it  was 
poenble  to  translate  the  memoran- 
dum when  the  surrounding  drcunn 
stances  and  the  time  and  {dace  of 
the  bargain  was  shown  tnit  that 
would  also  be  true  of  a  nmnorandum 
which  read:  "I  have  sidd  you  the 
goods  you  looked  at,  at  the  usual 
IHice,"  but  it  may  be  doubt«d  whether 
this  memorandum  would  be  suffident. 
In  Burgees  Sulphite  Fibre  Co.  v. 
Broomfield,  180  Mue.  283,  62  N.  E. 
367,  the  words,  "all  your  iron  which 
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oioLt  descriptioii  of  a  person  of  that  name  intended.  It  may 
perhaps  be  questioned  whether  "Estate  6n  Congress  Street, 
owned  by  Sarah  A.  Hill,"  is  not  a  sufficient  descriptioa  of  the 
estate  the  parties  w&c  bargaining  about,  although  the  descrip- 
tion may  be  applicable  to  another  piece  of  property  also.*   The 


*  This  dewxiinoD  was  held  insufficient 
in  Dohvty  v.  Hill,  144  Mass.  46G,  11 
N.  E.  681.  Bee  dedsions  atat«d  in 
Wood  on  the  Statute  of  Frauds,  {  353. 
In  Mead  n.  Parker,  US  Man.  413,  it 
was  held,  folloning  Hurley  v.  Brown, 
98  Mass.  545,  that  in  a  memorandum 
of  aaJe,  dated  at  Boston,  tiie  words  "a 
bouae  on  Church  street"  sufficiently 
descnibed  the  property.  Wella,  J., 
in  ddivering  the  opinion  of  the  oourt, 
said:  "llie  most  q)ecific  and  precise 
description  of  the  propoty  intended 
requires  V)me  parol  proof  to  complete 
its  identification.  A  more  general  de- 
BCription  requires  more.  When  all 
the  ciroiunatiuiaea  of  posBcsion,  ownei^ 
Mp,  situation  of  the  parties,  and  of 
thdr  rdation  to  each  other  and  to  the 
property,  as  they  were  when  the  nego- 
tiations and  the  writing  was  made,  ore 
disclosed,  if  the  meaning  and  applica- 
tion  of  the  writing,  read  in  the  light 
of  tJvne  oiroumstances,  are  certain 
and  [dun,  the  parties  will  be  bound 
by  it  as  a  suffioient  written  oontract  or 
memorandum  of  their  agreement. 
Mead  v.  Porker  was  followed  by  Slater 
e.  Smith,  117  Mass.  96."  In  Hinee  t>. 
Copeland,  23  Cal.  App.  36,  136  Pao. 
728,  the  description  "49  atvce"  nas 
hdd  insufficient  whra«  the  seller  owned 
6  lots,  aggr^ating  120  acres.  To  simi- 
lar effect  is  BobertB  v.  BetmeU,  166 
^.  588,  179  S.  W.  605,  L.  R.  A.  1916 
C.  1098;  Mecamec  &c.  Material  Co. 
9.  Kreis,  261  Mo.  160,  168  S.  W.  1148; 
Hannon  v.  Scanlon,  158  Wis.  357,  148 
N.  W.  1082.  In  Hodges  p.  Kowing,  68 
Conn.  12,  18  Atl.  079,  7  L.  R.  A.  87, 
"his  [daoe  in  Stratford  containing 
about  fifteen  acres"  was  held  sufficient, 
but  in  Andrew  b.  Baboock,  63  Conn. 


10ft,  26  Atl.  716,  "a  tract  of  land  with 
all  the  buildings  thereon,  adjoining 
the  New  Haven  and  Derby  R.  R.,  in 
the  town  of  Orange,  and  containing 
some  twenty  acres  more  or  leas"  was 
said  to  be  insufficient,  though  appar- 
ently  the  seller  owned  no  other  prop- 
erty anwering  the  deMiription.  In 
HaU  V.  Cotton,  167  Ky.  464,  ISO  S.  W. 
776,  L.  R.  A.  1916  C.  1124,  "  their  fum 
of  63i*/ii  acres"  without  a  statement  of 
the  place  where  the  farm  was  situated 
or  of  the  previous  owner  or  any  other 
means  of  identifictaion  was  held  insuf- 
ficient. In  Forteaque  v.  Crawford,  105 
N.  C.  29,  10  S.  E.  910,  "his  land"  was 
held  "too  vague  and  indefinite  tA  admit 
parol  evidence  to  locate  tlie  land." 
In  Foils  of  Neuse  Mfg.  Co.  v.  Hen- 
dricks, 106  N.  C.  485,  II S.  E.  568,  "his 
land  where  he  now  lives"  was  hdd  suf- 
ficient if  susceptible  of  identificatitm 
by  extrinsic  evidence.  In  Lowe  d. 
Harris,  112  N.  C.  472,  17  S.  E.  639, 
22  L.  R.  A.  379,  the  desonption  was 
also  "his  land,"  but  since  the  earlier 
cases  and  since  the  cause  of  action  arorn 
in  this  case,  the  Legislatura  had  en- 
acted that  parol  teetimony  might  be 
introduced  to  identify  the  land.  Ibe 
description  was  held  insufficient,  a 
mai<Hity  of  the  court  holding  that  the 
act  oDuld  not  operate  retroactivdy. 
In  Nims  d.  Gillis,  19  Oa.  App.  53, 
SO  S.  E.  1036,  "his  land  aocording  to 
my  tax  returns  "  was  held  insuffioieat 
as  the  tax  books  did  not  describe  the 
taxed  lands  in  such  a  way  as  to  fix  Ukeir 
boundaries.  In  Jones  v.  Tye,  93  Ky. 
390,  20  S.  W.  388,  "land  adioining  tbe 
McKeUy  land"  was  bdd  insuf- 
fident,  the  adkr  having  two  parods 
answering  that  description.    In  Holmea 
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Englifih  cases  seem  to  require 
th&n  the  American.'  Even  in 
V.  Evans,  48  Min.  247,  12  Am.  Rep. 
372,  "a  piece  of  pH^>erty  on  the  coma: 
of  Main  and  Pearl  etreets,  city  of  Nat- 
chei,  oounty  of  Adams,  State  of  Mia- 
Btasippi,"  was  held  inaufficient,  be- 
oauae  there  was  no  reference  in  the 
memorandum  itadi  to  anything  ex- 
trinsic that  would  define  which  comer 
was  intended.  The  court  said,  how- 
ever: "Extraneous  evidence  ao  referred 
to,  and  any  other  evidence  in  conneo- 
tion  with  it,  which  may  serve  to  iden- 
tify  and  £x  the  limits  of  the  land  in- 
tended is  adminible  and  proper.  There 
would  appear  to  be  no  Umit  in  that 
direction  except  what  is  to  be  found 
in  the  general  reference  of  the  contract. 
For  example,  if  a  contract  purports 
to  embrace  all  the  land  owned  1^  the 
vendor  in  a  certain  oounty,  it  would 
be  admissible  to  prove  any  and  all  the 
land  owned  by  him  in  that  county." 
In  Mellon  v.  Davison,  123  Pa.  St. 
298,  16  Atl.  431,  "a  lot  of  ground  front- 
ing about  190  feet  on  the  P.  R.  R.  in 
the  2lBt  ward,  Pittsburgh,  Pa.,"  was 
held  insufficient,  though  the  seller 
owned  but  one  piece  of  land  in  the 
ward  named.  See  also  Rineer  v.  Col- 
lins, 156  Pa.  St.  342,  27  Atl.  28.  In 
Thompson  e.  New  South  Coal  Co., 
13S  Ala.  630, 34  So.  31, 62  L.  R.  A.  551, 
93  Am.  St,  Rep.  49,  "coal  lands," 
was  held  an  insufficient  description. 
See  also  Ryan  v.  United  States,  136 
U.  S.  68,  34  L.  Ed.  447;  Roberts  v. 
Bennett,  166  Ky.  588,  179  S.  W.  605, 
L.  R.  A.  1916  C.  1098;  Daniels  u. 
Rogers,  108  N.  Y.  App.  Div.  338,  96 
N.  Y.  S.  642;  Penshom  v.  Kunkel 
(Tex.  Civ.  App.),  90  8.  W.  719.  On 
tiie  other  hand— in  Campbell  v.  Preece, 
133  Ky.  572,  118  S.  W.  373,  the  court 
held  a  description  sufficient  which 
described  the  land  in  quoetion  merely 
as  the  lands  which  the  buyer  bad  pre- 
viouely  sold  to  the  seller.  Cf.  Howard 
V.  Innes,  253  Pa.  593,  98  Atl.  761. 


less  definiteaess  of  deecription 
the  United  States,  "Descrip- 

In  Henderson  v.  Perkins,  94  Ky.  307, 
14  Ky.  L.  Rep.  782,  21 S.  W.  1035,  "my 
home  place  and  storehouse "  was  hdd 
sufficient.  See  also  Bates  p.  Harris, 
144  Ky.  400;  Mathtriey  t>.  Wri^t,  171 
Ky.  264,  188  S.  W.  385;  Harvey  e. 
Bron,  216  Man.  S7,  104  N.  E.  360; 
Anderson  t>.  Hall,  273  Mo.  300,  188 
S.  W.  79;  Beaton  o.  Pusaell  (Tex.  Civ. 
App.),  166  S.  W.  458;  Spaulding  b. 
Smith  (Tex.  Qv.  App.),  16»  S.  W.  KT. 

•In  Ofplvie  v.  Foljambe,  3  Meiiv. 
53,  the  description  "Mr.  (^phrie's 
house"  was  thought  to  be  suffideit. 
In  Bleakley  v.  Smith,  1 1  Sim.  150, "  The 
property  in  Cable  St."  was  held  to  be 
sufficient.  In  Shardlow  v.  Cotterdl, 
20  Ch.  D.  90,  (C.  A.),  tliere  was  ao 
auction  sale,  and  the  memorandum 
WSB  contained  in  the  following  re- 
ceipt signed  by  the  auctioneer:  "Re- 
ceived of  Mr.  A.  Shardlow  the  sum  of 
£21  as  deposit  on  property  purchased 
at  £420  at  Sun  Inn,  Pinxton,  chi  the 
above  date.  Mr.  George  Cottodl, 
Pinxton,  owner." 

Jesel,  M.  R.,  said:  "I  consider 
that  any  two  specific  terms  are  enough 
to  point  out  sufficiently  what  is  sold. 
For  instance,  'the  estate  of  A.  B.  in 
the  county  of  Cor  'theeetateof  A.  B. 
which  he  bou^t  of  C.  D.,'  or  'the  es- 
tate of  A.  B.  which  was  devised  to  him 
by  C.  D.,'  would  be  sufficiently  ef>ecifie. 
If  90,  why  should  not  'the  propoty 
which  A.  B.  bou^t  of  C.  D,  on  the 
29th  of  March,  1880,'  be  sufficientT 
Would  anybody  doubt  that  in  a  will 
'the  property  which  I  bou^t  of  C.  D. 
on  the  29th  of  Maii!h  1880,'  would  be 
a  suffident  deeaription?  If  it  is  se 
in  a  wiU  why  not  in  a  contract?  I  am 
at  a  loss  to  understand  tlie  reasoning 
on  which  the  learned  Judge  in  the  Court 
below  proceeded. 

Let  us  look  at  the  words  in  the  pres- 
ent case.  'Property  purdiased  st 
£420  at  the  Sun  Inn,  Pinxtwi,  on  the 
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tions  of  real  property,  omittii^  the  town,  county,  or  state  where 
the  property  is  situated,  have  been  hdd  eufficiait  where  the 
deed  or  writing  provides  other  means  of  identification."  '  The 
particularity  of  description  essential  in  a  memorandum  muBt 
ultimately  resolve  itself  into  one  of  decree.  This  has  been  so 
well  expressed  by  an  English  writer  that  his  remarks  are  quoted 
belowJ 


above  date'  (that  is  the  29Ui  <^  March, 
ISSO),  'Mr.  George  Cotterell,  Finxton, 
owner.'  There  are  here  not  two,  but 
three  specific  terma,  that  on  a  given 
day  it  waa  sold  at  a  given  place,  and 
that  it  belonged  to  Mr.  George  Cotter- 
ell. It  appears  to  me  that  tliia  ia  an 
amply  sufficient  deeoription.  Tuie 
there  way  be  a  dispute  about  what  the 
property  was,  but  bo  there  always  may 
be.  It  is  admitted  that  the  word 
'house'  would  have  been  sufficient, 
but  tbat  term  would  no  more  have  ex- 
cluded a  dispute  thou  the  word  'prop- 
erty.' I  am  of  the  opinion,  therefore, 
that  the  receipt  alone  contains  enough 
to  determine  wbat  the  thing  sold  waa." 

*Iilegd  V.  Dawling,  54  Ore.  40,. 46, 
KB  Pac.  178,  citing:  Crotty  v.  Effler, 
60  W.  Va.  26S,  54  S.  E.  34S;  Hawkins 
tr.  Hudaon,  45  Ala.  483^  Webb  ».  Mul- 
Una,  78  Ala.  Ill;  Gard^  aty  Sand 
Co.  ».  MillOT,  167  HI.  226,  41  N.  E. 
753;  lioyd  v.  Bunee,  41  Iowa,  eeO; 
Mee  V.  Botedict,  98  Mich.  260,  57 
N.  W.  176,  22  L.  R.  A.  641,  39  Am.  St. 
Rc^.  643;  Norfleet  p.  Ruasetl,  64  Mo. 
176;  McCullough  ir.  Olds,  IDS  Cal.  629, 
41  Pac.  420;  Tewakbuiy  v.  Howard,  138 
Ind.  103,  37  N.  E.  355;  Robeson  v. 
Uombaker,  3  N.  J.  £q.  60;  Quioti  t>. 
Champagne,  38  Minn.  322,  37  N.  W. 
461. 

In  Crotty  v.  Effler,  60  W.  Va.  268, 
64  8.  E.  345,  it  is  said  (at  p.  ^3): 
"Although  tiM  state,  oounty,  and  dis- 
trict may  be  omitted  from  the  de- 
scription, it  is  enential  that  the  land 
agreed  te  be  sold  be  so  described  as  to 
be  capeiAe  of  being  distinguished  from 
other  laodft.    It  is  not  oeoenaty  that 


the  contract  should  oont^  euch  a 
deecriptian  aa,  without  the  aid  of  ex- 
trinsic testimony,  to  ascolain  pro> 
ojaely  what  was  agreed  to  be  sold." 
'  F.  Vaughan  Hawkins,  Esq.,  <m 
tlie  Prindides  of  Legal  Interpreta- 
tion with  Reference  Especially  to  the 
Interpretation  of  Wills,  2  Judicial 
Soo.  PapMs,  298  (pp.  326  rf  seg.) :  "The 
other  limit  of  interpretation  of  which 
I  have  spoken  is  the  result  of  the  neces- 
sity of  there  being  a  sufficient  written 
expreeaion;  the  meaning  of  the  words 
cannot  be  added  to  or  oorrected  be- 
yond a  oertain  point,  or  the  words 
OBBSB  to  be  capable  of  bcAring  the  inter- 
pretation to  be  put  upon  them;  and 
though  the  intent  may  be  known,  there 
is  no  expreaeion  in  which  it  can  clothe 
itself.  It  cannot  be  too  often  repeated 
that  legal  interpretation  is  not  a  mere 
ascertaining  of  the  intuit;  it  acts  only 
by  putting  a  meaning  consistent  with 
the  intent,  upon  the  words.  And  the 
answer  to  the  question,  What  is  a  auf- 
ficient  written  expreesionT  will  very 
largely  with  different  classes  of  writing 
and  under  different  systems  of  juria- 
prudenoe.  In  thia  reapeet  it  ia  mani- 
feet  that  private  documents  must  be 
intopreted  more  strictly  than  public, 
A  deed  or  will  made  by  a  private  person 
is  made  with  the  knowledge  of  the  com- 
mand of  the  law,  which  requires  the  ' 
writer  to  ezpreea  himself  fuUy  and 
completely,  and  gives  validity  to  the 
instrument  only  on  the  condition  of 
reasonable  compliance  with  the  de- 
mand which  it  has  impoeed.  On  the 
other  hand  a  document,  such  as  a 
treaty,  which  as  to  its  form  is  almost 
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§  679.  Intent  to  make  a  memorandum  Is  not  requisite. 

As  the  puiX)ose  of  the  statute  is  to  require  a  formality  of 
proof  in  order  to  make  a  contract  enforceable,  not  to  impoee  a 


wholly  indepeodent  of  ererything  but 
the  trill  (rf  the  coatraoting  pftHics, 
leaves  the  amouat  of  the  expreHaion 
muob  leOB  determiuate;  and,  although 
an  iutoktion  must  fail  of  effect  which 
has  DO  oorrespondiog  exptttaaa  g< 
any  land  in  the  document,  yet  tin 
interpreter  must  raort  very  much  to 
the  inferred  will  of  the  pnrtue  than-' 
sdvee  for  t,  orit^Dn  of  suffidency  (^ 
txpneaoa,  which  thus  becomes  al- 
moet  wholly  merged  in  the  geenral  in- 
quiry after  the  {sobably  intention, — 
meejiing  aa  I  do,  by  irtteniion,  wherever 
it  occurs  in  this  paper,  not  a  mere  in- 
choate act  of  the  mind,  that  which  a 
person  intended  to  do,  but  took  no 
step  toward  doing,  but  something 
which  as  a  mental  act  was  complete, 
and  which  the  writer  endeavored  to 
exprtes  by  the  words  he  made  use  of, 
although  those  words  in  fact  expren 
his  meaning  more  or  lees  imperfectly. 
In  the  interpretation  of  writings  where 
the  latitude  allowed  to  the  interiR«ter 
is  considerable,  and  paTticuIarly  when 
direct  evidence  of  intention  not  con- 
tained in  the  writing  is  admitted,  the 
question  of  what  is  a  sufficient  writ- 
ten expreeaion  becomes  evidently  of 
great  practical  importsnoe.  If  a  per- 
fectly definite  intent  can  be  collected 
by  the  aid  only  <rf  collateral  evidence 
of  it,  coupled  with  the  meaning  of  the 
worda,  it  is  probable  that  the  latter  ele- 
ment, that  of  the  meaning  of  the  words, 
bears  a  sufficiently  great  proportion  to 
the  former,  to  assure  the  interpreter 
that  the  words  will  bear  the  meaning 
and  express  it  sufficiently.  But  this 
security  does  not  exist  where  parol 
declarations  of  intention,  for  example, 
aie  admissible.  The  undoubted  fact 
that  no  general  definition  of  what  is  in 
su^  cases  a  sufficittkt  exprenion  can 
be  fixed  upon  beforehand  is  made  use 


of  by  Sir  Junes  Wigmin  as  a  constant 
airgument  a^Linst  admitting  evidence 
o!  intention  generally.  'Once  admit,' 
says  he  (p.  128),  'that  the  poson  or 
thing  intended  by  tba  testatcr  need 
not  be  adequately  dcsoribed  in  lbs 
will,  and  it  is  impossible  to  stop  short 
of  the  conclusion  that  a  men  mark  will 
in  every  case  supply  the  plaoe  of  a 
proper  description.'  Surely  there  is 
no  impossibility  such  as  here  contended. 
It  is  reosonaUe  to  say  that  if  a  testator, 
for  instance,  describes  a  poson  by  his 
surname  and  Christun  name,  that  is 
a  sufficient  description  to  satirfy  the 
letter  of  the  law,  though  it  may  in  fact 
be  insufficient  complete  to  idoktify 
the  person  intended.  If ,  on  the  other 
hand,  a  testator  should  say,  'I  give 
so  and  so  to  my  aoa,'  when  he  has  nine 
BODS,  it  would  probably  be  ri^t  to 
dedde  that  such  a  deeoriptian  was  not 
a  Bufficiokt  one,  sinoe  it  was  one  which 
the  writer  must  have  known  or  ou^t 
to  have  known,  would  prove  ambig- 
uouB,  and  to  allow  of  an  addition  to 
which  by  parol  totimony  would  be  to 
offer  a  great  temptation  to  pwjury. 
It  is  evident  that  a  Une  must  be  diami 
somewhere,  and  when  netemry  it  will 
doubtles  be  drawn  in  pnwitice;  but  as 
yet  the  boundary  of  testamentary  in- 
terpretation on  this  wde  is  somewhat 
imperfect,  and  there  is  no  rule  forbid- 
ding the  introduction  of  parol  tati- 
mony  of  intention  to  fill  up  evm  sudi 
a  manifntly  inadequate  description 
as  that  I  have  lost  supposed.  Many 
queetions  on  the  sufficiency  of  cqires- 
sion  arise  upon  the  interiM«tation  of 
informal  writing  as,  for  instance, 
oontracts;  what  part  of  a  contract  re-~ 
quiied  by  law  to  be  in  writing  need  bo 
exf^esaed  in  the  writing;  how  far  usapa 
and  customs  of  trade  may  be  imported, 
and  the  like.    In  fact  all  Ute  most  dif- 
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new  rule  of  law  as  to  what  ccmstitutes  a  valid  contract,  it  is 
inunaterial  with  what  purpose  the  requirement  of  the  statute 
is  fulBlled.    In  thia  connection,  however,  it  is  especially  im- 


ficult  probtons  of  intorpretatioD  ariae 
upon  the  limibi  of  it,  upon  the  extent 
to  whioh  the  meaning  of  words  may  be 
modified  by  other  aigns  of  the  intent; 
upon  the  contest  in  ah<vt,  as  it  is  often 
termed,  between  the  letter  and  the 
spirit.  Into  the  I^indidee  which  que»- 
tioDB  d  this  nature  inv^dve,  I  will  not 
at  present  enter  more  minutely;  they 
will  Buggeat  themadTes  in  rektioa  to 
the  different  nlnmm  of  legal  writings 
to  fu^  one  who  clearly  appreciates 
the  real  nature  of  the  process  of  what 
I  have  called  inferential  interpretation, 
a  process  in  reality  simpte,  and  which, 
like  reasoning,  is  practiced  ocareetly 
every  day  by  persons  who  hare  never 
oomidered  what  it  is  tbey  do,  irtien 
th^  perform  it,  but  whidt  can  never 
be  understood  so  long  u  it  in  con- 
founded with  the  mere  grammar  and 
diotiooary  operation  of  uoertaining 
the  meaning  of  words.  One  ooruridertt- 
tion,  however,  I  will  iu>t  pass  over: 
I  mean  the  great  diSerencee  which 
eziat  in  the  measure  of  interpretation 
as  applied  undtf  different  judicial  sys- 
tems and  by  differoit  judicial  minds, 
and  the  oonsequoit  necessity  for  ao- 
fumulating  a  cartaiu  mass  of  decisions, 
in  order  to  aupi^y  a  uniform  statidard, 
and  to  fix  the  ikearest  apiMoach  to  ab- 
solute  correctnass  by  striking  an  aver- 
age of  opinions  through  a  long  series 
of  years.  It  is  sometimes  siud,  in  rela- 
tion particularly  to  teatameutary  in- 
terjRvtation,  that  authoritiee  can  be  of 
BO  service,  that  to  quote  eases  ia  to 
ooDstrue  one  man's  nonaenae  by  an- 
other man's  nonsense,  and  that  all  a 
judge  has  to  do  is  to  read  the  writing 
and  eitdeavor  to  make  out  from  it  the 
meaning  trf  the  testator.  Now,  if  in- 
terpretation were,  like  the  deteinuna- 
tion  of  the  meaning  of  words  whose 
rignification  is  fixed,  something  that 


can  be  done  with  absolute  certainty,  in 
whioh  one  man  would  oome  to  the  sanH 
conclusion  as  another,  and  which  ia, 
so  ia  speak,  the  same  all  the  worid 
over,  the  study  of  previous  authorities 
mi^t  indeed  be  unnecessary.  But, 
in  truth,  it  would  be  as  reaaonaUe  to 
say  that  no  authorities  were  to  be  con- 
sulted on  a  queation  of  equity;  tlist  a 
judge  ought  to  act  upon  his  own  notions 
of  what  waa  equitable;  and  that  as 
droumstanoes  are  infinitely  various, 
(Mie  ease  could  never  show  what  it  was 
right  to  do  in  another.  Experience 
ahowB  that  the  limits  of  interpretation 
will  be  fixed  at  very  different  points  by 
different  persona;  luid  there  ia  perhaps 
no  legal  subject  which  brin^  out  pecu- 
liarities  of  iodividual  bias  and  diaposir 
tion  more  stron^y  than  difficult  prob- 
lems of  oonstruction.  By  the  combined 
result  of  the  decisions  of  a  succession 
<rf'  judges,  each  bringing  his  mind  to 
bear  on  the  views  □(  those  who  pre- 
ceded him,  a  system  of  interpretation 
is  built  up,  which  ia  likdy  to  secure  a 
much  nearer  approach  to  perfect  justice 
than  if  each  interpreter  were  left  to 
set  up  his  own  standard  of  how  far  it 
was  right  to  go  in  supplying  the  defec- 
tive expresaion,  or  of  «4iat  amounted 
to  a  conviction  of  the  intent  as  dis- 
tinguished from  mere  speculative  oon- 
jecture.  RuUi  of  construction  ars 
mattera,  the  e:q»ediency  of  which  may 
be  more  doubtful;  but  that  principlei  of 
construction  there  must  be  in  every 
nystem  of  rational  interpretation,  and 
that  these  are  only  to  be  ^tbered  by 
a  comparison  of  a  large  number  of 
important  cases,  and  by  striking  the 
avmage  of  a  large  numbo'  of  individual 
minda,  will  not,  I  think,  be  denied  by 
any  one  who  considers  interpretation 
to  be,  as  I  have  described  it,  a  proaesa 
of  rsaaoning  from  prttebilities,  a  pcoo- 


(ibvGoOt^lc 


1116 


WILLISTON  ON  CONTRACTS 


§579 


portant  to  distinguish  decisioits  under  statutes  which  require  the 
"contract"  to  be  in  writing."  Such  statutes  can  hardly  be  sat- 
isfied unless  the  writing  was  made  by  the  parties  as  the  exprw- 
sion  of  the  contract,  but  the  requirement  of  a  "note  or  memo- 
randum "  is  satisfied  by  a  letter  in  which,  the  writer  after  stating 
the  bargain,  repudiates  it,"  or  refuses  to  enter  into  a  written 
contract."  So  a  letter  written  by  the  party  to  be  charged  to 
his  own  agent,  or  any  other  third  person,  is  enough  if  it  con- 
tains the  terms  of  the  baigain."   It  should  follow  that  a  docu- 


es  of  remedying:,  by  a  sort  of  equi- 
table jurisdiction,  the  imperfectioiiB  of 
human  language  and  powers  of  using 
language,  a  [Mooeea  whose  limits  are 
neoeeBarily  indefinite  and  yet  oontin- 
uaUy  requiring  to  be  pnwtically  detw- 
mined, — and  not,  as  it  is  not,  a  mere 
operation  requiring  the  use  of  gram- 
mars and  dictionaries,  a  mere  inquiry 
into  the  meaning  <rf  words." 

■The  statutes  relating  to  the  sale 
of  gooHJa  do  sot  use  this  word,  bat  a 
number  of  statutw  relating  to  agree- 
muitB  in  regard  to  land  do.  Seeiupra, 
SG67. 

•Welford  tr.  Beasely,  2  Atk.  503; 
Bailey  v.  Sweeting,  9  C.  B.  (N.  S.) 
843;  Wilkinson  p.  Evana,  L.  a  1  C.  P. 
407;  Buxton  p.  Ruat,  L.  R  7  Ex.  1, 27fl; 
EaUott  V.  Dean,  Cab.  &  E.  283;  Dewar 
V.  Mintoft,  [1912]  2  K.  B.  373;  Drury  v. 
Young,  58  Md.  546,  42  Am.  Rep.  343; 
Hoideman  ■>.  WoUst«in,  12  Mo.  App. 
30tt;  Cash  r.  Clark,  01  Mo.  App.  636; 
Spenoer-Tumer  Co.  v.  Robinson,  55 
N.  Y.  Misc.  280,  105  N.  Y.  S.  98;  Poel 
r.  Brunswick-Balke-CoUender  Co.,  169 
App.  Div.  365;  144  N.  Y.  8.  72fi,  Spiegd 
V.  Lowanstdn,  162  N.  Y.  App.  D.  443, 
147  N.  Y.  S.  655;  Willis  v.  Imperial 
Underwear  Co.,  169  N.  Y.  S.  729; 
Louisville  Varnish  Co.  ir.  Lorick,  29 
S.  C.  633,  8  S.  B.  8;  Martin  ■>.  Haub- 
ner,  26  Can.  S.  C.  142.  See  West- 
moreland V.  C&twn,  7Q  Tex.  619,  13 
8.  W.  559. 

"  Grant  v.  New  Departure  Mfg.  Co., 
85    Conn.    421,    83    Atl.    312    (con- 


tnct  not  to  be  performed  within  a 
year). 

>>  Moore  o.  Hart,  1  Vem.  110;  Ay- 
liffe  0.  Tracy,  2  P.  Wms.  65;  Owm 
Thwnas,  3  Myl.  A  K.  353;  Gibson 
Holland,  L.  R.  I.  C.  P  1;  Beckwith 
Clark,  188  Fed.  171,  HO  C.  C.  A.  207; 
Woodruff  Oil  Ac.  Co.  v.  Portsmouth  Ac. 
Co.,  248  Fed.  376,  158  C.  C.  A. 
Moss  D.  Atkinson,  44  Cal.  3;  JacobsMi 
V.  Hewlricks,  83  Conn.  120,  75  AtL 
85;  Spangler  v.  Danforth,  66  III.  162; 
Wood  V.  Davis,  82  III.  311;  Gaiata  b. 
McAdam,  79  III.  App.  201;  Fu^te  >. 
Hansford's  Ex.,  2  litt.  262;  Kleemau 
t>.  Collins,  9  Bush,  460;  Dnuy  v. 
Young,  58  Md.  546,  552,  42  Am.  Bqx 
343;  Townaend  c  Hargraves,  118  Ha^ 
325,  335;  Moore  v.  Mounteastle,  61 
Mo.  424;  Tniskett  v.  Rice  Bros.  live 
Stock,  etc.,  Co.  {Mo.  App.),  180  S.  W. 
1048;  Cunningham  v.  Williains,  43 
Mo.  App.  629;  Cash  v.  Clark,  61  id. 
636;  Marks  v.  Cowdin,  226  N.  Y.  138, 
123  N.  E.  139,  141;  Mixdl  n.  Burnett, 
4  Jones  L.  249;  Nicholson  ir.  Dover,  145 
N.  C.  18,  68  S.  E.  444,  13  L.  R.  A.  (N. 
S.)  167;  Lee  o.  Cherry,  85  Tenn.  707,  4 
S.  W.  835,  4  Am.  St.  Rep.  800;  Kouby 
V.  Hopkint,,  14  Tex.  Civ.  App.  166,  36 
S.  W.  506;  Sin^eton  v.  Hill,  91  Wk. 
51,  64  N.  W.  588.  But  see  the  con- 
trary deciHionB:  First  Bank  t>.  SowUs, 
46  Fed.  Rep.  731;  Sted  d.  Fife,  48  Iowa, 
99, 30  Am.  Rep.  388;  Morrow  n.  Moore, 
96  Me.  373, 57  Ati.  81,  99  Am.  St.  Rep. 
410;  Kinkwh  c  Savage,  Speera'  Eq. 
464;  Buck  f.  PiokweU,  27  Vt.  167. 167. 
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ment  retained  wholly  within  the  control  of  the  party  to  be 
charged  may  also  be  a  good  memorandum.  By  hypothesis  the 
bargain  at  common  law  is  complete,  and  written  evidence  of 
it  alone  is  necessary.  There  seems  no  reason  for  doubting  the 
sufficiency  of  an  tmdelivered  writii^  for  this  purpose  and  this 
view  finds  support  in  many  cases."  It  has,  however,  been  held 
in  a  nmnber  of  cases  most  of  which  relate  to  real  estate,  that 
a  document  remunii^  wholly  unpublished  in  the  possession  of 
the  writer  could  not  be  used  as  a  memorandum."   A  somewhat 


"  AUord  t>.  Wilson,  95  Ky.  506,  28 
8.  W. 539  (land);  AU«i  v.  Stailey  (Ky,), 
119  8.  W.  755  (land);  Dnuy  e.  Young, 
68  Md.  546,  42  Am.  Rep.  343  (gooda) ; 
Johnson  V.  HcCue,  34  Fa.  St.  180 
(agre^uent  to  devise.)  See  also  Wit- 
man  c.  Reading,  191  Pa.  St.  134,  43 
Atl.  140  (land).  An  undelivered  deed 
under  tbio  rule  has  been  held  a  bu£B- 
dmt  memorandum.  Jenkins  v.  Har- 
rison, 66  Ala.  345;  Johnson  v.  Jones, 
85  Ala.  286,  4  So.  748;  Grid  r.  Lomax, 
89  AU.  «iO,  6  So.  741;  Rydw  ir.  John- 
aoa,  153  Ala.  482,  46  So.  181;  Shelinsky 
V.  Foster,  87  Conn.  90, 87  Arl.  36;  Ames 
».  Ames,  46  Ind.  App.  597,  91  N.  E. 
609  (land);  Cannon  t>.  Handley,  72 
Calif.  133,  144,  13  Fac.  316  (cf. 
Holland  t>.  McCarthy,  173  CaUf.  697, 
100  Pac.  1069);  Hart  ■>.  CarroU,  85 
Pa.  St.  606;  Bowles  ■>.  Woodson,  6 
Gratt.  78;  F&rrill  n.  McKinley,  9 
Giatt.  1,  53  Am.  Dec.  212.  See  also 
Barr  t>.  Johnson,  102  Ark.  377,  144 
S.  W.  627;  Kopp  p.  Reiter,  146  lU. 
437,  34  N.  E.  942,  22  L.  R.  A.  273,  37 
Am.  St.  Rep.  166;  Sahneider  v.  Ander- 
son, 76  Kans.  11,  88  Pac.  626,  121  Am. 
St.  3S6;  T1iay«'  v.  Luce,  22  Ohio  St. 
62;  Coopw  t>.  Thomason,  30  Or.  161, 
174,  46  Pac.  296;  Campbell  ■>.  Thomas, 
42  Wis.  437,  24  Am.  Rep.  427;  Popp 
p.  Swanke,  68  Wis.  364,  31  N.  W.  916. 
See  abo  Lithograph  BIdg.  Co.  v.  Watt, 
06  Ohio  St.  74, 117  N.  £.  25;  or  a  letter 
of  aoo^tanoe,  mailed  but  never  re- 
ceived. Van  Boekerck  ■>.  Torbert,  1S4 
Fed.  419,  107  C.  C.  A.  383.    Sec  also 


decisions  holding  corporation  reoorda 
sufficient,  supra,  {  668.  But  if  a  deed 
is  made  to  an  assignee  of  the  promisee 
at  the  latter's  request  it  is  insufficient 
to  render  enforceable  the  contract  be- 
tween promisor  and  promisee.  Barr  o. 
Johnson,  102  Ark.  477,  144  S.  W.  527. 
u  Remington  v.  linthicum,  14  Pet. 
S4,  93,  10  L.  Ed.  364;  Steel  t>.  Fife, 
48  Iowa,  99,  30  Am.  Rep.  388;  New- 
bui«er  B.  Adams,  92  Ky.  26,  17  S.  W. 
1S2  (but  see  McBrayer  a.  Cohen,  92 
Ky.  479,  18  8.  W.  123;  Alford  u. 
Wilson,  96  Ky.  606,  26  S.  W.  639); 
Dickinson  ».  Wright,  56  Mich.  42,  22 
N,  W.  312;  Cheoebrough  v.  Pingree, 
72  Mich.  438,  40  N.  W.  747;  Johnson 
e.  Brook,  31  Miss.  17,  66  Am.  Dec. 
647;  Montauk  Assoc.  t>.  Daly,  SS  N. 
Y.  App.  Div.  101,  afid.,  without  oirin- 
ion,  171  N.  Y.  659,  63  N.  E.  1119; 
Grant  c.  Leran,  4  Fa.  St.  3S3.  See  also 
Callanan  v.  Chapin,  168  Mass.  113, 
117,  32  N.  E.  941.  Accordin^y  in 
such  jurisdictions  an  undelivu^d  deed 
is  insuffident,  not  only  as  a  conveyance, 
but  as  a  memorandum  of  a  contract 
to  convey.  Freeland  v.  Charaley,  80 
Ind.  132,  134;  Steel  d.  Fife,  48  Iowa,  99, 
30  Am.  Rep.  388;  Lo^on  v.  Newton, 
54  Iowa,  448,  6  N.  W.  715;  Richardson 
v.  Isaacs  (Ky.),  1183.  W.  1003; Morrow 
tr.  Moore,  98  Me.  373,  57  Atl.  81,  99 
Am.  St.  Rep.  410;  Merriam  v.  Leonard, 
Gush.  151;  Parker  s.  Parka-,  I  Gray, 
409;  Duoett  r.  Wolf,  81  Mich.  311,  45 
N.  W.  820;  Kroll  v.  Diamond  Match 
Co.,  113  Mich.  196,  71  N.  W.  630; 
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Bimilar  question  arises  in  r^^ard  to  the  sufficiency  of  a  writtoi 
offer  to  constitute  a  memorandum,  for  at  the  time  that  such 
a  writing  is  made,  the  writer  does  not  deliver  the  writing  as 
then  binding  him.  The  obligation  does  not  arise  until  the  offer 
is  accepted.  The  writing,  therefore,  cannot  have  been  delivered 
as  a  memorandtmi  of  a  contract;  but  it  is  generally  held  that 
such  an  offer,  thou^  accepted  orally,  satisfies  the  statute." 


Comer  d.  Baldwin,  16  Minn.  172;  John- 
son V.  Brook,  31  Miss.  17,  66  Am.  Deo. 
547;  Wier  t>.  Batdorf,  24  Neb.  83,  38 
N.  W.  22;  Soward  0.  Mom,  59  Neb.  71, 
80  N.  W.  268;  Schneider  «.  Vo^tr 
(Neb.),  97  N.  W.  1018;  Brown  v.  Brown, 
33  N.  J.  Eq.  650;  Cagger  t>.  r^ansing, 
43  N.  Y.  550;  Allebach  e.  GodshKlk, 
116  P&.  St.  320,  B  Atl.  444.  See  also 
Hendenon  c.  Beard,  51  Ark.  4S3,  11 
S.  W.  796;  Swain  v.  Bumette,  89  Cti. 
664,  aePac.  1093;  SuIKvmi  p.  O'Noal,  69 
Tax.  433,  1  S.  W.  186.  So  an  unde- 
liveradwiU.  /n  re  McQinley's  Ebt.,  257 
Ph.  478,  101  AU.  807. 

In  Lowther  e.  Potter,  197  Fed.  196, 
the  court,  while  oonoeding  that  an 
undelivBred  writing  might  be  a  valid 
memorandwn,  held  that  an  undelivered 
deed  which  contained  no  recital  of  a 
[devious  contract,  could  not  be.  If 
a  deed  ia  delivered  in  eeorow,  the 
terms  of  the  dohvery  may  everywhere 
be  ahown  by  parol.  Manning  v.  Foster, 
49  Wash.  641,  96  Pac.  233, 18  L.  R.  A. 
(N.  S.)  337  and  note.  Moore  t>.  Ward, 
71  W.  Va.  393, 76  S.  E.  807, 43  L.  R.  A. 
(N.a.)3flO. 

<•  Egerton  o.  MathewB,  6  Bast,  307 
(goods) ;  Hoadly  i>.  M'Lune,  10  Bing. 
482  (goods);  Reuas  t>.  Pickaley,  L.  R. 
1  Ex.  342  (promiae  not  to  be  per- 
formed within  year);  Stewart  v.  Ed- 
doweB,  L.  R.  9  C.  P.  211  (goods); 
Oradle  v.  Warner,  140  111.  123,  29 
N.E.  1118  (land);Schsferti.  Whitbam, 
146  la.  64,  124  N.  W.  793  (goods); 
Doherty  v.  Hill,  144  Mass.  465, 11  N.  E. 
681  (land) ;  Lydig  v.  Braman,  177  Mass. 
212,  218,  68  N.  E.  696  (goods);  Howe 
».  Wataon,  179  Man.  30,  60  N.  E.  415 


(promise  to  will  property);  Austrian 
V.  Springs,  94  Mich.  343,  54  N.  W. 
60,  34  Am.  St.  Kep-  350  (goods); 
EmbIo-  ■>.  ftnith,  42  Minn.  494,  44 
N.  W.  794  (goods);  Waul  p.  Kirkmaa, 

27  Mis.  823  (iHomise  to  pay  debt  of 
another);  TTdlis  c  Ellis,  98  Miss.  197, 
63  So.  498;  lAah  d.  Pariin,  78  Mo.  391 
(goods);  McAusland  v.  Rieaer,  S2  N.  J. 
Eq.  614,  90  Atl.  261;  Argus  Co.  e. 
Albany,  55  N.  Y.  495,  14  Am.  Rep. 
290  ([Homiae  not  hi  be  performed 
within  a  year);  Mason  v.  Deokra-,  72 
N.  Y.  696,  28  Am.  Rep.  190  (goods); 
Bristol  c.  Mente,  79  N.  Y.  App.  Div. 
67  (spoda);  Fox  v.  Hawkins,  ISO  N.  Y. 
App.  Div.  801, 135  N.  Y.  S.  245  (land); 
'Htayo'  0.  Luce,  22  Ohio  St.  62  (land); 
Smrod  Co.  ■>.  Qeveland  Co.,  22  Ohio 
St.  451  (promise  not  to  be  p»formed 
within  a  year);  Cameron  Coal  A  Mer- 
cantile Co.  B.  Uruversal  Metal  Co.,  3« 
Okl.  Q15,  110  Pac.  720,  31  L.  R.  A. 
(N.  S.)  018;  fWendly  v.  Eawwt,  67 
Or.  599, 105  Pac.  404;  Lee  t>.  Cheny,  85 
Tenn.  707,  4  S.  W.  835,  4  Am.  St. 
Rep.  800  (knd);  Btuley  v.  Leishman,  32 
Utah,  123,  89  Pao.  78  (goods);  Lotrber 
V.  Counit,  36  Wis.  176  (Ituid);  Hawkin- 
BOO  11.  Harmon,  69  Wis,  551,  35  N.  W. 

28  (goods).  But  see  eontra.  Banks 
o.  Harris  Mfg.  Co.,  20  Fed.  967 
(goods);  Cable  Co.  e.  Hancock,  2 
Ga.  App.  73,  5S  S.  E.  319  (goods); 
Wilknaon  v.  Patton  Saah,  etc.,  Co.  10 
Ga.  App.  697,  73  S.  E.  1088;  McOhee 
Cotton  Co.  0.  Herrine,  10  Ga.  App.  700, 
74  S.  E.  06;  American  Leather  Co.  f. 
Porter,  94  Iowa,  117,  62  N.  W.  658 
(goods).  Even  a  lapsed  written  offer 
vrtiiah  had  been  onlly  renewed  was 
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Under  statutes  which  require  the  "contract"  to  be  in  writing, 
a  written  offer  has  been  held  in  some  cases,  not  without  reason, 
insu£5cient."  A  written  instruction  to  an  agent  to  make  an 
offer  is  not  a  sufficient  memorandum  of  an  oral  contract  which 
the  agent  thereafter  makes  in  accordance  with  the  instruction." 
The  question  already  considered  of  acceptance  and  receipt  made 
under  a  mistake  may  also  be  referred  to  for  analogy  in  connec- 
tion with  the  questions  dealt  with  in  this  section.'^ 

§  080.  Separate  documents — ^Physical  attachment. 

A  memorandum  need  not  be  contained  in  one  writing;  any 
number  may  be  taken  together  to  make  out  the  necessary 
written  expression  of  the  terms  of  the  bargain  provided  there 
is  sufficient  connection  made  out  betwe^i  the  papers  without 
the  aid  of  parol  evidence  further  than  to  identify  papers  to 
which  reference  is  made.  This  connection  may  be  made  out 
eilJier  from  the  physical  attachment  "  of  the  different  papers 


trcAted  M  suSdent  in  Morrell  d. 
Studd,  [19131  2  Ch.  548,  commented 
on  in  30  L.  Qii.  Rev.  4. 

1'  Hartm  e.  M(»Tia  (Ind.  App.)>  123 
N.  E.  23;  Newlin  n.  Hoyt,  91  Minn. 
409,  98  N.  W.  333;  Kingman  v.  Davis, 
63  Neb.  S78,  88  N.  W.  777;  Speiwe  d. 
Apl«ry  (Neb.),  M  N.  W.  109;  Mon- 
tftuk  Aenoc.  tr.  Daly,  62  N.  Y.  Aiq>. 
IMt.  101,  70  N.  Y.  8.  861,  affd.,  with- 
out opuiion,  171  N.  Y.  659,  63  N.  E. 
111ft.  All  tbwe  deciaons  relate  to 
land..  In  Lewis  p.  Johnson,  123  Minn. 
409,  143  N.  W.  1217,  1128,  L.  R.  A. 
1915  D.  ISO,  the  court  said:  "A  parol 
agre«nent  to  deal  oa  thb  buis  of  a  re- 
jected [wiitt«n|  offer  is  of  no  avail. 
After  the  o(»traot  had  once  expired,  it 
oould  not  be  resuscitated  by  parol,  any 
toon  than  it  oould  have  been  ori^naliy 
crested  by  parol.  This  position  would 
be  too  clear  to  admit  of  question  if, 
tnat«ad  of  a  few  daya,  a  few  years  had 
ntterveoed  between  tlie  expiration  of 
the  writtm  contract  and  the  attempt 
to  revive  it.  Upon  princiide,  however, 
it  is  evident  that  the  length  of  time 
iriiioh  had  dapsed  can  make  no  differ- 


ence in  this  rapect.  Davis  v.  Parish. 
Litt.  Sel.  Caa.  (Ky.)  153,  12  Am.  Deo, 
287."  It  may  be  supposed,  howevw 
that  even  if  several  years  had  inter- 
vened parties  might  expressly  adopt 
a  prior  writing  aa  a  present  taemataa.- 
dum,  and  that  the  writing  would  be 
sufficient,  but  the  mere  foot  that  the 
new  parol  agreement  was  in  terms 
identical  with  the  previous  writing 
would  not  make  the  writing  a  memo- 
randum of  the  lat«r  agreement. 

"Fletcher  o.  Underwood,  240  111. 
554,  88  N.  E.  1030;  Caiskaddon  p. 
South  Bend,  141  Ind.  696,  30  N.  B. 
667,  41  N.  E.  1;  Haw  v.  American  Nwl 
Co.,  89  Iowa,  745,  66  N.  W.  601.  This 
was  so  bdd  even  though  the  subs^ 
quent  purchaser  (the  plaintiff)  wrota 
an  acceptance  on  the  written  instruo- 
tion.  Luaky  v.  Keiser,  128  Tenn.  705, 
164  S.  W.  777,  L.  R.  A.  1916  C. 
400. 

"  See  •upra,  {  660. 

"F^er  ■>.  Kuhn,  54  Mis.  480, 
483  (land);  Coe  v.  Tough,  116  N.  Y. 
273,  277,  22  N.  E.  550  (goods);  and 
cases  cit«d  in  the  foUowing  not«a. 
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at  the  time  of  signature,  or  by  reference.  Thus,  if  docum^te 
are  pinned  together  it  is  enough."  So  a  letter  and  the  envelope 
in  which  it  was  sent  may  be  taken  together  and  the  envelope 
used  to  show  the  name  of  the  person  to  whom  the  letter  was  ad- 
dressed when  that  name  did  not  appear  in  the  letter  itself.''*  So 
a  memorandmn  in  a  book  which  does  not  contain  the  name  of  the 
seller  is  sufficiently  connected  with  a  leather  cover  upon  which 
the  seller's  name  is  stamped,  to  allow  the  name  to  be  treated 
as  part  of  the  memorimdum.'*  So  a  writing  indorsed  upon  the 
back  of  another  may  be  taken  as  part  of  it.^*  A  more  rartreme 
case  is  suggested  in  an  English  decision;  '*  a  signature  to  one 
of  several  sheets  which  are  together  at  the  time  but  not  in  any 
way  united.  It  seems  doubtful  whether  both  papers  could  be 
used  in  such  a  case,  though  if  both  sheets  were  put  in  one  envel- 
ope possibly  that  would  be  a  sufficient  connection  between  them. 


I'Tallman  u.  Franklin,  14  N.  Y. 
fiS4  (land).  See  also  Busch  v.  Hart, 
62  Ark.  330,  35  S.  W.  534  (writtoi 
ooDtntct  not  within  statute). 

••  Pearee  p.  Gardner,  [1897]  1  Q.  B. 
688.  In  Coe  u.  Tough,  116  N.  Y.  273, 
however,  where  two  documents  ww« 
put  in  the  same  envelope  the  oourt, 
though  holding  the  papers  could  be 
read  togetbw  because  of  reference  of 
one  to  the  other,  did  not  mention  the 
induaion  of  the  papen  in  the  same 
envelope  as  a  reason  for  its  holding. 

"  Jonee  p.  Joyner,  82  L.  T.  (N.  S.) 
76S. 

"Jdks  D.  Barrett,  52  Miss.  315 
(land).  See  alao  Gage  v.  Cameron, 
212  Ul.  146,  172,  72  N.  E.  204.  The 
contrary  was  decided  in  Wilatach  ^. 
Heyd,  122  Ind.  574,  23  N.  E.  963,  fol- 
lowing Bidgway  v.  Ingram,  50  Ind. 
145,  19  Am.  Rep.  706.  In  these  In- 
diana cases  the  face  of  the  memoran- 
dum contained  no  description  of  the 
propwty,  but  a  description  was  in- 
dorsed on  the  back.  Hiis  was  held 
insufficient  on  the  ground  that  an 
indoraement  was  no  better  than  a 
separate  paper,  and  if  it  contained  no 
reference  to  the  face  oould  not  be  used. 


Tlie  decisiona  seem  clearly  wrong.  Of 
course,  if  a  signed  indorsement  refer 
to  the  face  of  tbe  documrait  there  con 
be  no  difficulty  in  reading  the  two  to- 
gether, nowers  t>.  Steiner,  108  Ala. 
440,  19  So.  321  (contract  of  married 
woman);  Thomas  v.  Drennen,  112 
Ala.  670,  20  So.  848  (land);  Coming 
V.  Loomis,  111  Mich.  23,  69  N.  W. 
85  (land);  TunstoU  v.  Cobb,  109  N.  C. 
316,  14  8.  £.  28  (land). 

"  Kenworthy  p.  Schofield,  2  B.  4  C. 
915.  "It  occmred  to  me  at  first  that 
this  mt^t  be  likened  to  the  case  of  a 
will  consisting  of  several  detadied 
sheets,  when  a  signature  of  the  hut, 
the  whote  being  on  the  table  at  the 
time,  would  be  considered  a  signing 
of  the  whole;  but  tbwe  the  sheet 
signed  is  a  port  of  the  whole."  Ilie 
ease  decided  that  the  signature  of  an 
auctioneer  in  his  book  was  not  suffi- 
ciently connected  with  'the  conditions 
of  the  sale  contained  in  another  docu- 
ment, and  being  in  the  same  room, 
since  there  was  no  reference  in  the 
book  to  the  memorandum.  See  eonba 
(erroneously),  iicBnyerv.  Cohen,  92 
Ky.  479,  18  8.  W.  123. 
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§  681.  Separate  documents — Incorporation  by  reference. 

Where  there  are  several  documents  not  physically  attached 
to  each  other,  it  may  be  supposed  either  that  all  the  documents 
which  it  is  desired  to  use  are  signed  by  the  party  to  be  charged 
or  that  some  are  imsigned  by  him.  In  the  former  case  the  rule 
seems  to  be  that  all  the  papers  which  show  by  their  contents  a 
connection  with  the  bargain  sought  to  be  enforced  may  be 
taken  together  though  the  writings  do  not  refer  to  each  other.** 
Parol  evidence  is  not  admissible,  however,  to  show  that  even 
signed  writings  relate  to  the  same  transaction.*'  Where  some 
of  the  papers  which  it  is  sought  to  include  are  unfdgned,  it  is 
sometimes  said  that  one  paper  must  refer  to  the  other,  or  that 
there  must  be  mutual  reference,**  but  this  is  inaccurate.  What 
is  essential  is  that  the  signature  of  the  party  to  be  charged 
shall  authenticate  the  whole  of  the  writii^.  It  is,  tha^fore, 
necessary  to  incorporate  all  the  documents  into  a  writii^ 
signed  by  him.  It  will  not  be  enough  to  incorporate  all  into 
an  unsigned  writing,  or  into  a  writing  signed  by  the  plaintifT 
and,  consequently,  it  is  insufiScient  and  immaterial  that  such 
a  writiog  refers  to  a  writing  signed  by  the  defendant.  What 
is  necessary,  then,  is  that  a  writing  so  signed  refer  to  all  writings 
not  so  signed  that  are  sought  to  be  made  a  part  of  the  memo- 
randum.*'   It  is  not  important  in  what  language,  reference  is 

"Studda  D.  Watoon,  28  Ch.  D.  305  ■•TtKFmaBJ.^rdlnT.Co.i'.Harria, 

OADd};  OUTer  v.  Hunting,  44  Ch.  D.  209  Fed.  291,  295,  126  C.  C.  A.  217 

206    (UDd);    Brewer   v.    Horat-lAch-  (land);  Devine  ii.  Warner,  76  Conn, 

mund  Co.,  127  C&l.  643,  fiO  Fao.  418,  229,  56  Atl.  562. 

60  L.  R.  A.   240   (goods);    Biest  ».  »Dewar  v.  Mintoft,  11912]  2  K.  B. 

V«fst«eg  Shoe  Co.,  97  Mo.  App.  137,  373;   ThomaB  J.    Bttird  Inv.   Co.   v. 

156,  70  S.  W.  1081  (oontTftct  not  to  HsrriB,  209  Fod.  291,  295, 126  C.  C.  A. 

be  p^ormed  within  a  year);  Boeck-  217;  Weymouth  v.  Goodwin,  105  Me. 

elw  0.  McGowon,  12  Mo.  App.  507  510,  75  Atl.  61;  WillunBon  v.  Taylor 

(land);Markai>.Cowdin,228N.Y.138,  Mfg.  Co.,  67  Misa.  231,  7  So.  366; 

123    N.   E.   130;   Levin   v.   DieU,   48  Donovan  v.  Schoenhofon  Brewing  Co., 

N.  Y.  Miao.  693,  96  N.  Y.  S.  468;  92  Mo.  App.  341,  348;  Johnson  v.  Budc, 

'  jThayer  v.  Luce,  23  Ohio  St.  62  (land);  35  N.  J.  L.  338,  10  Am.  Rep.  243;  Coo 

Browne,  Statute  of  Frauds,  {  348.  v.  Tough,    116  N.   Y.  273,  277,  22 

« Jacob  v.  Kirk,  2  M.  &  R.  221  N.  E.  550;  Thayer  v.  Luce,  22  Ohio 

^oods);   Potter  c.   Peters,   64  L.   J.  St.  62.    The  caae  last  cited  was  a  suit 

Ch.    (N.    S.)    357    (land);    Rahm   v.  for  specific  perfommnce  of  a  contract 

Klerner,  99  Va.  10,  37  S.  E.  292  (con-  to  sell  land.    The  original  memoran- 

tract  not  to  be  pnfocmed  within  a  dum  contained  no  description  of  the 

year).  property,  and  the  plaintiS  relied  also 
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made;  it  is  certainly  enough  if  a  plain  reference  is  made  by  a 
document  signed  by  the  party  to  be  charged,  whatever  its 
nature,  to  any  other  writing."  What  certainty  of  reference 
ia  necessary,  and  how  far  parol  evidence  may  be  used  to 
identify  a  document  referred  to  in  a  signed  writing,  present 
questions  entirely  analogous  to  those  discussed  previously  *" 
in  r^^ard  to  the  necessary  certainty  of  description  of  the  parties, 
subject-matter,  and  terms  of  the  contract.  While  ocasionally 
expressions  may  be  foimd  that  parol  evidence  is  not  admissible 
to  identify  a  document  so  referred  to,  this  is  erroneous  both  on 


on  a  dead  which  wsb  aigDed  but  not 
delivered.  Mollviune,  J.,  in  delivering 
the  opinion  of  ibe  court,  eaid:  "That 
sevM^  writingB,  though  executed  at 
different  timee,  may  be  construed  to- 
gether, for  the  purpose  of  asoertaining 
the  terms  of  a  contract  and  for  the 
purpMe  of  taking  an  action  founded 
Uieraon  out  of  the  operation  of  the 
Statute  of  Frauds,  is  fully  settled.  3 
Taunt.  169;  1  Bing.  8;  3  Myl.  AK.  353; 
14  How.  (U.  S.)  447;  14  N.  Y.  684.  In 
Huch  cues,  however,  the  mutual  rela-- 
tion  of  the  aeveral  writing  to  the  same 
traiuaction  must  ^ipear  in  the  writing 
themselvea,  parol  evidence  being  iaad~ 
missible  for  the  purpose  of  showing  tbdr 
Qonnection.  If  one  only  of  such  papeni 
be  signed  by  the  party  to  be  charged  in 
the  action,  the  rule  seans  fa)  be  that 
special  reference  must  be  made  therein 
to  those  papers  that  are  not  so  signed; 
but  if  the  asvfral  papeiB  relied  on  be 
signed  by  such  party,  it  is  sufficient  if 
their  connection  and  relation  to  the 
same  transaction  can  be  ascertained 
and  determined  by  inspection  and 
comparison.  In  this  case,  upon  in- 
Bfiection  and  comparison  of  the  mem- 
'  orandum  and  the  deed,  although  no 
reference  ia  made  in  either  to  the  other, 
we  find  with  reasonable  certainty  that 
they  do  relate  to  the  same  transaction, 
and  contain  fully  the  terms  of  a  con- 
tract of  bargain  and  sale  between  the 
portiea.     The  coinddencea  of  names. 


datcB,  amount  of  purchase  money,  and 
reference  to  and  deacription  (d  frao- 
tional  lota,  are  quite  sufBcient.  But 
when  these  coincidences  are  oonsida«d 
in  connection  with  the  avwmente  and 
admissions  in  the  [deadinga,  and  the 
res  geala,  we  arrive  at  a  degree  of  oa- 
tainty  far  beyond  that  whidi  ia  re- 
quired in  determining  civil  issues." 

"Griffiths  Cycle  Co.  p.  Humber, 
[IS99]  2  Q.  B.  414;  Drovws  Bank  >. 
Albany  Bank,  44  Fed.  R^.  183  (guar- 
antee); Woodruff  If.  Butlw,  75  Conn. 
679,  &S  AU.  167  (land);  Tippina  i<. 
Phillips,  123  Ga.  415,  51  S.  E.  410 
(land);  Turner  v.  LorUlard  Co.,  100 
Ga.  645,  28  S.  E.  383,  62  Am.  St. 
Rep.  345  (goods);  North  v.  Mendd, 
73  Ga.  400,  54  Am.  Kep.  879  (goods); 
Wills  V.  Roes,  77  Ind.  1,  40  Am.  R^. 
279  (guarantee);  Savage  v.  Kotniieon, 
93  Me.  262,  44  AU.  920  (guarantee); 
Obon  V.  Sharplees,  53  Minn.  91,  65 
N.  W.  125  (goods);  Swallow  b.  Strong, 
83  Minn.  87,  85  N.  W.  942  (kod); 
Waul  E>.  Kirkman,  27  Miss.  283  (laod); 
Fishes-  V.  Kuhn,  64  Mis.  480,  483; 
Meek  r.  Hurst,  (Mo  .1916),  191  8.  W. 
68;  Fowler  £levat<»'  Co.  v.  Cottr«Jl,  38 
Neb.  612,  57  N.  W.  Id  (goods);  Hiekey 
a.  TkAo,  66  N.  H.  336,  31  AU.  900,  49 
Am.  St.  Rep.  614  (land);  Lafonne  v. 
Bradley,  77  N.  H.  128,  88  Atl.  1000 
(land);  Beury  t>.  Fay,  73  W.  Va.  460, 
80  S.  E.  777. 

«•  i  576. 
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principle  and  authority.*"  It  has  been  decided  "  that  a  refer- 
ence to  a  paper  hereafter  to  be  made  was  sufficient  to  incor- 
porate the  paper  when  thereafter  made  before  the  brin^g  of 
the  action.  It  may  be  doubted,  however,  whether  the  «>urt 
80  deciding  did  not  place  its  decision  upon  too  broad  a  ground. 
Certainly  a  memorandum  signed  by  the  party  to  be  charged  to 
thiseffect:  "I,  A,  will  sell  B  the  goods  we  may  write  on  a  paper 
to-morrow,  at  the  prices  we  shall  thereto  affix, "  should  not  be 
good.  Assuming  ^e  subsequent  paper  to  be  made,  it  is  not 
authenticated  by  the  signature  of  A,  and  this  is  a  requirement 
of  the  statute. '*    It  should  be  further  noticed  that  even  if  a 


MQauman  e.  James,  L.  R.  3  Ch. 
MS;  Long  v.  Millar  (C.  A.),  4  C.  P.  D. 
450;  OUver  p.  Hunling,  44  Ch.  D.  206; 
Dewar  r.  Miatoft,  [1912]  2  K.  B.  373; 
Beckwitii  .t>.  Talbot,  96  V.  S.  289,  24 
L.  Ed.  496;  Tumei  t>.  Lorillard  Co., 
100  Ga.  046,  28  S.  E.  383,  62  Am.  St. 
lUp.  346;  ADBley  t>.  Qrmi,  82  Oa. 
181,  7  8.  £.  921;  Wilkinson  v.  Taylor 
Mfg.  Co.,  67  Miss.  231,  7  So.  356; 
Gough  B.  Williainson,  62  N.  J.  Eq. 
626,  SO  AU.  333.  In  Beokwith  i>. 
Talbot,  Mr.  Justice  Bradley  sttid: 
"It  is  undoubtodly  a  gt^neral  rule 
that  collatraal  papaa  adduced  to  sup- 
ply the  defect  of  signature  of  a  writ- 
ten agreemeot  under  the  Statute  d 
Frauds  should  on  their  f&ce  suffi- 
doiUy  danoastrate  thor  ref  awkoe  to 
Budi  agreenMnt  without  the  aid  of 
paiol  proof.  But  the  rule  is  not  abeo- 
hife.  Johnson  v.  Dodgson,  2  M.  &  W. 
663;  SahDon  Falls  Mfg.  Co.  v.  Goddard, 
14  How.  446,  14  L.  Ed.  493.  There 
may  be  cobcb  in  which  it  would  be  a 
vioUtioa  of  reason  and  common  sense 
to  ignore  a  reference  which  derires  its 
eienificance  from  such  proof.  If  there 
IB  ground  for  any  doubt  in  the  matter, 
the  Beneral  rule  should  be  enforced. 
But  where  there  is  no  ground  for  doubt, 
Its  raforcement  would  aid,  instead  of 
discouraging  fraud.  Buj^xwe  an  agree- 
ment be  made  out  and  signed  by  one 
of  the  parties,  the  other  being  absent. 


On  the  following  d^,  the  latter  writes 
to  the  party  who  signed  it  as  follows: 
'My  son  ii^orms  me  that  you  yester- 
day executed  our  proposed  agreement, 
as  prepared  by  J.  S.  I  write  this  to 
let  you  know  that  I  recogniie  and 
adopt  it."  Would  not  tlue  be  a  sufiS- 
dent  recognition,  especially  if  the 
parties  should  act  under  the  agree- 
ment? And  yet  parol  proof  would  bo 
required  to  show  what  agreement  was 
meant." 

•■  Freeland  e>.  Riti,  164  Mass.  267, 
28  N.  £.  226,  12  L.  R.  A.  561,  26  Am. 
St.  Rep.  244  (knd).  See  also  Nicker- 
Bon  D.  Wdd,  204  Mass.  346,  90  N.  E. 
589;  Cole  V.  New  York,  etc.,  R.  Co.,  37 
Hun,  394. 

"See  Fletcher  v.  Underwood,  240 
HI.  564, 88  N.  E.  1030;  Lusky  t>.  Keiser, 
128  Tenn.  705,  164  8.  W.  777,  L.  R.  A. 
1915  C.  400.  In  fYeeland  v.  Hits, 
dted  in  the  preceding  not«,  the  de- 
fendant aiTeed  to  take  a  tease  of  a 
portion  of  a  building  from  the  plaintiff 
who  was  to  receiTe,  but  had  not  yet 
reodved,  a  lease  of  the  whole  building 
from  its  owner,  a  third  person.  The 
defendant  agreed  to  take  a  lease  of  the 
portion  of  the  building  for  which  he  ma 
bargaining,  eubject  to  the  terms  and 
conditions  of  the  lease  thereafter  to  be 
made  to  the  plaintiff.  It  is  submitted 
that  this  memmuidum  of  the  defCTd- 
ant  would  have  been  good  if  it  had 
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signed  paper  does  refer  to  an  unsigned  paper  it  may  do  so  in 
such  a  way  as  will  not  incorporate  the  contents  of  the  lattw 
under  the  signature  of  the  former.  Thus  A's  letter  may  refer 
to  B  's  which  contains  an  accurate  statement  of  tiie  contract, 
but  if  A's  letter  repudiates  B's  statement  of  the  contract  A 
has  certainly  not  signed  a  memorandum  which  will  bind  him. 
To  have  this  effect,  A's  letter  must  not  only  refer  to  B's,  but 
by  imphcation  at  least  indicate  assent  to  the  accuracy  of  B's 
statement."  It  may  be  supposed,  however,  that  the  statement 
in  B's  letter  is  inaccurate,  and  a  correction  of  it  In  A's  r^ly  is 
in  accordance  with  the  facts.  Here  A's  letter  is  a  suffici^t 
m^norandum  to  charge  him  and  such  statements  in  B's  letter 
as  A  did  not  contradict  m  his  reply  will  be  incorporated  in  the 
reply." 

§  082.  Separate  documuits — Incorporation  by  necessaiy  in- 
ference. 

Until  comparatively  rec^itly  the  authorities  did  not  extend 
the  right  to  make  out  a  memorandum  from  separate  documents, 
some  of  which  were  unsigned  by  the  defendant,  beyond  the 
case  of  reference  by  a  document  so  signed  to  one  not  so  signed. 
Both  in  England  and  in  the  United  States,  however,  an  erten^on 
has  been  made  by  some  decisions.  The  basis  of  these  decisions 
is  either  that  the  documents  on  being  placed  together  nec- 
essarily indicate  that  they  relate  to  the  same  transaction,  or 

rrierred  to  a  future  oral  bargain  be-  v.  Ocean  Accident,  etc,  Corp.,  110  N. 

tween  the  plaintifF  and  a  third  persoD.  Y.  App.  Div.  691,  691,  97  N.  Y.  S, 

Suppose  A.  agrees  to  buy  goods  of  B.  485.     In  the  supposititious  case  put 

at  the  price  whidi  B.  has  to  pay  C.  in  the  text,  on  the  othfr  hand,  the 

for  them,  or  on  the  same  tams  and  parties  bad  not  come  to  a  full  agree- 

conditions  that  B.  has  to  make  with  ment  when  the  party  to  be  charged 

C.    Such  a  memorandum  contains  the  signed.    In  such  a  case  it  seems  hard  to 

whole  of  the  bargun  between  A.  and  see  how  the  signature,  unleea  newly 

B.,  and  ought  to  satisfy  the  Stototo  adopted  in  some  way,  cfm  authenticato 

at  Frauds,  irreq>ective  of  whether  B.'s  the  subsequent  writing. 

arrangement    with    C.    was    oral    or  ■*  Wilson  v.  Lewiston  Mill  Co.,  150 

written.    In  the  case  just  put  as  wdl  N.  Y.  314,  44  N.  E.  959,  55  Am.  St 

as  in  the  Masacbusett«  decision,  the  Rep.  6S0;  Harby  v.  Wilson  (S.  Car.), 

parties  had  made  a  contract  and  had  90  S.  E.  183. 

made  a  full  memorandum  (tf  all  its  "Willis  v.  Ellis,  03  Miss.  197,  S3 

terms;  there  was  nothing  for  further  So.  498.                           ' 
agreement  between  them.    See  Bowas 
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that  tb^  each  contain  an  express  reference  to  a  specific  con- 
tract or  sale  although  not  to  each  other.  The  leading  case  for 
the  former  doctrine  is  Lemed  v.  WannemachCT."  This  decision 
may  be  taken  as  a  type  of  all.  There  were  two  documents 
nearly  identical,  one  signed  by  each  party.  The  copy  signed 
by  the  defendant,  however,  did  not  contain  the  name  of  the 
'plaintiff,  and  the  other  had  a  special  stipulation  afterward 
written  and  signed  by  the  plaintiff.  The  court  held  that  as  the 
documents  evidently  related  to  the  same  transaction,  the  sig- 
nature of  the  defendant  would  be  taken  as  appUcable  to  both. 
This  case  has  been  followed  by  others  to  the  same  effect,  **  and 
the  doctrine  has  been  apphed  especially  to  correspondence 
between  the  parties.  It  seems  to  be  supposed  by  many  courts 
that  where  parties  have  a  correspondence  in  regard  to  any 
matter  that  the  whole  correspondence,  including  the  letters 
of  both  parties,  can  necessarily  be  made  use  of  in  order  to  make 
out  a  memorandum,  at  least  if  the  letters  relate  to  the  same 
subject-matter.*^    In  the  case  of  letters,  reference  is  generally 


ug  Allen,  412. 

"White  V.  Breen,  106  Ala.  169,  19 
8o.  SO,  32  L.  R.  A.  127  QAod);  Strouae 
V.  Elting,  no  Ala.  132,  20  So.  123 
(guaAntee);  McBrayer  v.  Cohen,  92 
Ky.  479,  18  S.  W.  123  (land);  Smith  v. 
Colby,  136  Maaa.  662  (goods);  Free- 
land  p.  Riti,  154  Mam.  257,  28  N.  E. 
228,  12  L.  R.  A.  561,  26  Am.  St.  Rep. 
244  Oand);  Louisville  Vamish  Co.  v. 
Lorick,  29  S.  C.  633,  8  8.  E.  8  (goods). 
See  also  Niekerson  e.  WcM,  204  Mass. 
346,  90  N.  E.  589  (land);  Leeeley  o.  A. 
Rebori  FVuit  Co.,  162  Mo.  App.  195, 
144  S.  W.  138  (goodd);  FI^  o. 
Do\ding,  64  Ore.  40,  102  Pac.  178 
(land) ;  Leonard  v.  Woodruff,  23  Utah, 
494,  66  Pac.  199  (land);  Hummer  ir. 
McGee,  141  Wis.  216,  124  N.  W.  302 
(land). 

"  Ryan  v.  United  Statae,  136  U.  S. 
68,  83,  10  S.  Ct.  913,  34  L.  Ed.  447; 
CiTstal  Flouring  Co.  c.  Butterfield,  15 
Colo.  App.  246,  61  Pac.  479  (goods); 
Elbert  0.  Loe  Angelee  Gas  Co.,  97  Cal. 
244,  32  Pac.  9  (contract  not  to  be 


performed  within  a  year);  Austin  t>. 
Davis,  128  Ind.  472,  476,  26  N.  E. 
890,  12  L.  R.  A.  120,  25  Am.  St.  R«p. 
466  (contract  to  make  will);  Thames 
Trust  Co.  V.  Bevilie,  100  Ind.  309 
(land);  Swallow  v.  Strong,  83  Minn. 
87,  86  N.  W.  942  (land);  Trevw  v. 
Wood,  36  N.  Y.  307,  93  Am.  Dec.  511 
(goods);  Peay  v.  Seigler,  48  S.  C.  496, 
26  8.  E.  886,  59  Am.  St.  Rep.  731; 
Watson  V.  Baker,  71  Tex.  739,  9  S.  W. 
867  (land) ;  Cobb  «.  Glenn  Lumber  Co., 
57  W.  Va.  49,  49  S.  E.  1005,  110  Am. 
St.  Rep.  734.  Most  of  these  decisions 
were  doubtless  correct  upon  their  facts, 
because  the  letters  of  the  defeudsiits 
referred  to  the  lett^s  of  the  plaintiffs, 
which  it  was  sought  to  incorporate 
with  them.  In  Wataon  v.  Bske^,  71 
Tex.  739,  9  S.  W.  867,  however,  this 
was  clearly  not  the  case.  The  only 
lett«r  which  contained  a  description  of 
the  property,  though  it  did  not  contain 
the  ultimate  bargain  of  the  parties,  was 
neither  written  by  the  party  sought 
to  be  charged  nor  referred  to  in  any 
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made  by  each  succeeding  letter  to  the  preceding,  but  this  is 
not  invariably  the  case,  and  in  a  tel^raphic  correspond^ice  it 
is  perhaps  not  common,"  It  seema  impossible  to  justify  this 
extension  of  the  doctrine  in  r^jard  to  several  documents.  Tbexe 
is  no  difficulty  in  making  out  a  written  memorandum,  all  evi- 
dently relating  to  the  same  transaction,  but  the  memorandum 
is  not  signed  by  the  party  to  be  chained.  A  simple  illustration 
will  indicate  this.  A  writes  a  letter  to  B,  saying:  "I  will  adi 
you  the  property  of  which  we  spoke  yesterday  for  $5,000  cash. " 
B  replies : "  I  understand  that  you  will  sell  me  the  following  de- 
scribed property  of  which  we  spoke  yesterday  (describing  the 
property)  at  $5,000  cash.  I  hereby  accept  your  proposition." 
According  to  the  doctrine  here  criticized  B's  reply  could  be 
read  with  A's  letter  to  char^  A;  they  evidently  refer  to  the 
same  transaction,  and  the  description  of  the  property  contained 
in  B's  letter  could  be  incorporated  in  A's  writing.  But  it  is 
obvious  that  A  has  never  authenticated  the  description  by  his 
signature,  and  to  allow  the  description  written  by  B  to  be  used 
by  B  in  enforcing  the  contract  against  A,  is  nothing  other 
than  to  allow  B  to  write  an  essential  term  of  the  memorandum 
himself  and  charge  A  with  it  as  written."  It  is,  however,  per- 
missible to  use  so  many  of  the  letters  of  the  party  to  be  cluu^ed 
as  evidently  relate  to  the  same  transaction,  irrespective  of  any 
reference  in  them  to  one  another,  provided  th^  are  all  signed." 
It  is  not  enough,  therefore,  that  there  be  a  continuous  corre- 
spondence between  the  parties.  It  is  essential  to  examine 
specifically  the  papers  not  signed  by  the  parties  to  be  charged, 
which  it  is  sought  to  incorporate  with  the  paper  or  papers  that 
are  so  signed,  and  determine  whether  the  unsigned  papers  have 
been  adopted  by  the  signed  papers.**    The  only  extension  of 

of  his  Bubeequent  correBpondenoe,  yet  Am.  St.  Bep.  734,  and  niaoy  dedsioDS 
the  court  admitted  it  as  part  (rf  the  ooliected  in  SO  L.  R.  A.  240,  note. 
correepondonce,  saying  broadly:  "It  "This  case  ia  auesBBted  by  the  de- 
is  suffidont  if  the  contract  can  be  cision  of  Wataon  c.  Baker,  71  Tex. 
plainly  made  out  in  all  ita  terms  from  739,  9  S.  W.  S67.  Compare  the  tot- 
ally writing  of  the  party  or  from  hia  rect  decision  of  Wilson  p.  LewiatMi 
coTr«q>andence."  Milia  Co.,  150  N.  Y.  314,  44  N.  E. 

**8ee   Brewo-  t>.    Horat-Lachmund  9fi9. 
Co.,  127  Cal.  643,  60  Pac.  418,  50  •Seentpni,  {581. 
L.  R.  A.  240;  Cobb  v.  Glenn  Lumber  "  This  doctrine  is  upbdd  by  Vow- 
Co.,  67  W.  Va.  49,  49  S.  E.  1006,  110  lor  Blevstor  Co.  e.  CotbeU,  38  Neb. 
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the  doctrine  requiring  an  express  reference  in  the  fflgned  papers 
that  seems  pennissible  is  where  the  signed  paper  at  the  time 
of  the  signature  can  be  shown  from  its  contents  to  be  based  on 
an  adoption  of  a  then  existing  unsigned  paper.** 


§  683.  Separate  doctunents — Reference  to  the  same  trans- 
action. 

Recent  "Rngliah  cases  have  adopted  a  doctrine  going  quite  as 
far  as  the  doctrine  criticized  in  the  preceding  section.  Where 
a  signed  document  refers  to  the  transaction  in  question  an  un- 
signed memorandum  describing  the  transaction  has  been 
treated  as  incorporated  therewith.^'  One  or  two  similar  deci- 
sions have  been  made  in  the  United  States.**    Such  decisions  go 


612,  SI  IT.  W.  19  (gooda);  Brown  t>. 
Wliipple,  58  N.  H.  22B;  Wilsoo  v. 
LewisUm  MiU  Co.,  160  N.  Y.  314,  44 
N.  E.  B50;  Daiiing  s.  Gumming,  92 
Va.  521,  23  S.  E.  S80.  Devine  ». 
Warner,  76  Conn.  229,  56  Att.  562, 
alao  supports  the  requirements  aug- 
geeted  by  the  text  but  goes  stUI 
further  (without  jmitification)  in  re- 
quiring a  mutual  reference  between 
the  papers. 

•>  This  is  well  illustiHted  by  a  New 
J«fley  decision,  Baldwin  o.  TtoW' 
bridge,  62  N.'  J.  Eq.  46S,  60  Atl. 
494,  where  a  check  signed  b^  the 
defendant  was  held  to  eetablish  a 
memorandum  of  a  trust.  The  amount 
of  the  check  was  taken  from  entries 
in  an  account-book  kept  by  the  book- 
keeper of  the  defendant,  the  party  to 
be  charged,  and  the  entries  contained 
the  data  necessary  for  a  memorandum. 
It  is  reasonably  clear  that  the  maker  of 
a  check  by  m'\l'i"e  it  for  the  amount 
indicated  in  the  account-book  authen- 
ticated with  his  signature  the  entries 
iu  the  book. 

"  Long  It.  MiUar  (C.  A.),  4  C.  P,  D. 
460.  The  defendant  si^ied  the  fol- 
knring  receipt:  "Received  of  Mr. 
Qeorge  Long  the  sum  of  thirty-one 
pounds  as  a  deposit  an  the  punfiate 


of  tliree  ptots  oi  land  at  Hammer- 
smith. £31  0  0.  Chaa.  W.  Millar." 
The  pUintiS  was  allowed  to  treat  as 
incorporated  in  this  receipt  a  memo- 
randum of  the  purchase  which  hod 
been  signed  by  him  on  the  same  day, 
and  which  contained  the  full  terms  of 
the  baigain.  It  will  be  noticed  that 
the  receipt  does  not  rrfer  to  a  docu- 
ment at  all,  but  refers  to  a  tnmsao- 
tion.  See  also  Studda  v.  Watson,  2S 
Ch.  D.  306;  OUver  tr.  Huntii^  44 
Ch.  D.  206,  whore,  however,  both 
papers  were  signed  by  the  partias  to 
be  charged. 

"Smith  V.  Colby,  136  Mas.  562. 
In  this  case  these  words  in  the  paper 
signed  by  the  di^endant,  "Upon  the 
terms  agreed  upon  when  at  your  iriaoe," 
were  held  sufficient  to  enable  the 
plaintiff  to  make  use  of  a  memoran- 
dum of  those  terms.  Compare  Beck- 
with  V.  Talbot,  96  U.  S.  289,  24  L.  Ed. 
496.  In  this  caae  a  signed  paper  re- 
ferred to  a  previous  "agreement."  It 
was  held  that  a  previously  written 
agreement  was  thereby  incorporated 
by  the  signed  paper.  This  decision 
seems  sound  for  the  word  "  agreement " 
seems  to  have  referred  to  this  writing 
rather  than  to  the  oral  agreement  of 
which  the  writing  was  the  evidonoe. 
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beyond  what  aeema  penniBsible,  for  the  signature  of  the  part^ 
to  be  charged  does  not  authenticate  an  unsigned  memonmdum 
of  the  purchase  merely  because  the  signed  paper  makes  some 
reference  to  the  purchase.  The  signature  vouches  for  the  fact 
that  there  was  a  purchase,  but  it  does  not  vouch  for  the  tenns 
of  the  pxirchaae  as  described  in  the  unsigned  paper." 

§  684.  Consistency  of  separate  documents. 

It  b  sometimes  said  tliat  separate  p{^>ers  constitutii^  a 
memorandum  must  be  consistent  with  each  other  in  order  to 
be  used.^  Reflection  shows  that  there  are  obvious  limits  to 
any  such  principle.  In  the  first  place  it  is  oecessaty  to  distin- 
guish between  a  written  contract  and  a  memorandum  of  an 
oral  contract.  If  each  of  two  inconsistent  writings  purports 
to  be  a  written  contract  a  difficulty  arises  which  has  no  relation 
to  the  Statute  of  Frauds,  but  has  to  do  either  with  lack  of  mutual 
assent  or  a  mistaken  expression  thereof.  If  there  was  lack  of 
mutual  assent,  which  would  happen  if  without  fault  on  either 
Mde  one  party  intended  one  form  and  so  ejqiressed  himself, 
and  the  other  party  another  form  and  so  ei^ressed  himself, 
there  is  no  bai^in.^  If  on  the  other  hand  one  form  of  e^qires- 
sion  was  that  which  the  parties  intended  "  and  the  oth^  fonn 
was  due  to  mistake,  the  case  is  one  for  equitable  reformation 
of  the  incorrect  instrument  and  as  a  court  of  law  could  reach 
the  same  result  by  giving  effect  to  the  accurately  expressed 
writing  and  disr^arding  the  other,  it  is  possible  that  it  would 
do  so.    If,  however,  writings  which  are  merely  memoranda  of 

MoBraj'w  t>.  Cohoi,  92  Ky.  479,  18  «•  Benjanun,   Sales   (5th  ed.),   244; 

8.  W.   123,  is  BtUl  more  opm  to  the  Mechem,  8b1^  {  427. 

eriticiBm  made  in  the  t«xt.  "  'niomton  t.  Kempeto',  5  Twint. 

It  This  view  IB  supported  by  Uewel-  786.  Seentpra,  {94. 

lyn  u.  Sunnymde  Coal  Co.,  242  Pa.  'In  Meyer  v.  Redmond,  206  N.  Y. 

517,  89  AU.  575,  and  by  Wrif^t  v.  478,  98  N.  E.  906,  affg.  141  M.  Y.  App. 

HarriHon,  137  Tenn.  157,  192  S.  W.  Div.  123,  125  N.  Y.  3.  1052,  an  mm- 

716;  Darling  u.  Gumming,  92  Vo.  521,  tiones  sigDed  a  contract  for  goods  sold 

23  S.  £.  880.    In  the  caae  last  cif«d  the  by  him  without  discloaiiig  his  piino- 

words  "according  to  an  mid^fitanding  pal.     In  hia  Bales  book,  he  made  a 

between  us"  were  held  an  inauffieioit  memorandum   nmnjng   the   prinr^jal. 

rrferenoe  to  an  unsigned  paper  oon-  It  was  held  this  did  not  rdiere  him 

taioinft:  a  statement  of  the  bargain  from  UalHlity  on  the  paper  ddivend  to 

between  the  parties.  Uwpurchaser. 
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the  contract  are  inconsisteiit,  no  such  difficulty  ariBes.  If  erne 
or  more  papers  express  accurately  the  oral  bargain  of  the 
parties,  it  is  obviously  no  valid  ground  of  objection  that  there 
are  other  papers  in  existence  which  express  the  bargain  in- 
accurately. The  statute  requires  nothing  more  than  one  ac- 
curate memorandum;  if  that  exists  the  statute  is  satisfied.** 
As  parol  evidence  is  always  admissible  to  show  that  a  memo- 
randum, which  is  not  a  written  contract,  does  not  accurately 
e:q>ress  the  bai^ain,'^  it  must  be  equally  admissible  to  show 
that  a  writing  is  an  accurate  memorandum.  The  dedsiona 
which  are  cited  in  ^laitport  of  the  requirement  of  consistency 
for  the  most '  ^^  lequ^^^rther  than  this.  A  signed  paper,  in- 
complete iii''^*joJui  tiijs%saing  to  incorporate  into  itself  an- 
other P^Pii^d^viemt^  *'*'  *^^^*  ^  itself,  must  incorporate  Qie 
lattCT  pads,  1  +^17  dBVW-**"  *°  ■  Jf  this  will  result  in  a  writing 
repugn»o  *  th!^''  ^  ««rf  dmo»  "^  ^^®  '^*®®^  ^®'**  insufficient." 
^^^  ^^.^Laed  "^iSo™^""""*  '^°*  ^  admitted  as  a  general 
rule.ioiMj  j™^-',ifg.  c  white  *''*f^^^  tie  party  to  be  charged 
refp  1*  y^,  i*  jeanon.  *J^^  tva  terms  of  a  contract  accept 
0D^i''"l  ««er,9Aiien,  ^^^^V^^t  V  paper  states  accurately  and 
1  Jrrijbs;  Waiiut  p  %  ft  ■  "^  ^  *■  There  is  here  a  sufficient 
Sitot  bJ  *  ^-  ^-  **•■*  '*'  *'iL,     ^  *•'  *ie  second  writing.'* 

''kiBiiiB  rf'Mumey.lICuslbioi*?  i^ 
,,  toe.  ^.  Surrey.  1  M. ;  «■  B°S""th«  «' 

■«(iL.j3Mmiv.2,  Qi^DyiEormsijW^^^^^sh  and  American  statutes, 


reqS;^  V^J^*''^t  ^-"'.r^.H''  held  that  this  did  not  mean  a 
signature  atJieOTd  of  the  writing,  and  there  is  no  doubt-Hjat  a 
fidgnature  may  be  put  at  any  place  in  the  writing  unless  t^*^*^  '■«t- 

-Seo  Morton  e.  Clark,  181  Man.      "--  '     '-     '^-   -  '"       -**  '  • 
134,  es  N.  E.  409;  b.  c,  184  Mam. 
666,  60  N.  E.  309;  Willie  c  Ellis,  9S 
MiB.  197,  53  So.  498. 

■•  See  tuprv,  i  576. 

•■  In  Coop^  t>.  Smith,  16  East,  103, 
a  letter  of  the  defendants  was  sought 
to  be  used  in  oonnection  with  an  entry 
in  the  plaintifF's  books,  but  the  letter 
was  inoonsistent  with  the  books.  In 
Uiis  cMe  neither  document  was  a  com- 
plete memorandum  and  the  letter  did 
not  adopt  and  incorponte  the  «itry  in 


w  p.  VaiV^  .. 
^*T441  S.  W.  496,  37  L.  R.  A.  (N.  S.) 
^Bp(goods);  Cavanaugb  v.  Casselman, 
*^^  pal.  543,  26  Pac.  516  (land);  Easton 
"**Iontgomery,  90  Cal.  307,  27  Pac 
'■'  26  Am.  St.  Rep.  123  (land); 
**■  ^er  B.  Gddschmidt,  156  Cal.  246, 
v:.  461,  28  L.  R.  A.  (N.  S.)  089 
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ute  expressly  requires  subscription."  Some  of  these  deciaona 
have  gone  vray  far  in  holding  a  name  written  in  the  memo- 
randum to  be  a  signature  when  there  seemed  little  to  indicate 
that  the  name  was  written  for  the  purpose  of  signing  or  authen- 
ticating the  writing,  and  the  English  court,  following  such  ded- 
aions  to  their  logical  conclusion,  has  held  "that  a  mgnature  to 
a  document  which  contains  the  terms  of  a  contract  is  availaUe 
for  the  purpose  of  satisfying  the  statute  though  put  alio  intuitu 
and  not  in  order  to  attest  or  verify  the  contract."  ^*  No  deci- 
sions in  the  United  States  have  gone  to  this  extreme  length." 
In  New  York  and  some  other  States  the  statute  has  been 
changed  from  the  English  model  so  far  as  to  it  -e  that  the  sig- 
nature be  "subscribed."  Und^  a  statute  form  tbnae 
can  be  no  doubt  that  tiie  signature  must  bi  .  .  -end  of  the 
writing. "   The  signature  may  be  in  an  abbi{ .  ,  x~^ tq.  as  by 


"Lemajne  v.  Stanley,  3  Lev.  1; 
Knight  IT.  Crockford,  1  Esp.  190; 
Holmea  v.  MockraU,  3  C.  B.  (N.  S.) 
789;  Bfcrry  n.  Coombe,  1  Pet.  MO,  7 
L.  Ed.  295;  Nichols  ».  Johoaon,  10 
Conn.  1B2;  Kilday  v.  Schancupp,  91 
Conn.  29,  98  AU.  335,  L.  R.  A.  1917  A. 
Ifil;  McConneU  t>.  BriUhart,  17  111. 
3H,  65  Am.  Dec.  061;  De  Vares  p. 
Corea,  202  lU.  App.  465;  Dnuy  e. 
Young,  6S  Md.  646,  42  Am.  Rep.  343; 
Penniman  v.  Hartahom,  13  Mass.  S7; 
Hawldns  e.  Chace,  19  Pick.  502;  Tray- 
lor  0.  CabaiiD^,  8  Mo.  App.  131;  Met- 
ritt  p.  ClasoD,  12  Johue.  102, 7  Am.  Deo. 
286;  Wpi'man  d.  Horn,  167  N.  0.  170, 
1010;  Burrifls  o.  Starr,  166 


McBiayer  i.  -,' 


;.  929,  Ann.  Gas.  1914 


a.  W.  123,  Ih  £  RrfUnrfuun  Qo 
oriticiBm  made  in  tlR^lr*^       ^_ 
-Thiaviewis^ippor^^^O^ 
lyn  P.  Sunnyaide  Coal^  |.7      -   * 
517,  89  Atl.  575,  w  '^  ^.  ^«^I 
HarriBon,  137  Tenn.  'M7,''l92  8.  f  ■ 
716;  Darling  t).  Cummiog,  92  Va.  53^ 
23  S.  E.  SSO.    In  the  case  last  cited  '^ 
words  "according  to  an  understan  *  ' 
between  us"  ynn  held  an  insuffi 
referenoe  to  as  unngned  P«W>W|i 
taining  a  statement  of  the  'i^_,  ' 
between  the  partus.  ^ 


hichhasno  ' 
ing  of  the  pui/with  lack  of  .■a  a  date 
on  the  bill  anijf  there  was  B«>8l''« 
at  some  timej^^j^,.  j^^j^  ^^  w«e 
m  their  poos  .    Vawa 

when  or  for*  expressed  hmi»^ 
done,  did  no  expressed  himafc-d 
IS^SbL^"^  one  form  of  expii 
the  intent  to""  ^^d  the  other  form 
So  in  Klin^uitable  reformation 
86.  100,  61  rt  of  law  could  rea<V' 
"No  special  -^ 

of  the  writin 
as  beld  in  Ander 

399,  it  is  signed  for  the  puipose  of 
giriog  it  authenticity  as  an  agreement.'' 
In  Lee  f.  V&ughan  Seed  Store,  101 
Ark.  68,  HI  S.  W.  496,  37  L.  R.  A. 
(S.  S.)  352;  a  printed  name  at  the  top 
of  an  order  was  held  insufficient,  the 
court  saying:  "A  signature  consiats 
both  of  the  act  of  writing  one's  name, 
and  of  the  intention  tha^jy,  finally 
to  authenticate  the  instrument."  See 
also  Sutherlmd  e.  Munsey,  119  Va. 
791,89S.E.SS2. 

••  Coon  u.  Rigdea,  4  Oslo.  275;  Davis 
v.  Shields,  26  Weod.  341;  Jamn  ». 
Ritten,  6  N.  Y.  9,  65  Am.  Dec.  376; 
Doughty  V.  Manhattan  Brass  Co.,  101 


Andenftbl^tbroM'/'-OOIiio, 
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ihe  uae  of  initials,"  or  the  first-Dame  only.^  The  aigDature 
may  be  by  mark,''  or  any  code  s^  which  may  be  adopted  by 
the  writer.*  The  signature  may  be  made  in  pencil,**  by  rubber 
atamp,"  or  by  typewriter; "  or  a  printed  signature  ahea<^  on 
the  paper  may  be  adopted.'*  There  seems  no  reason  to  doubt 
tiie  sufficiency  of  a  description  of  the  party  to  be  charged  if  it 
is  writtai  with  intent  to  attest  or  verify  tJie  writing."*  The 
case  of  a  signature  in  blank  coupled  with  authority,  afterward 
exercised,  to  fill  in  over  the  signature  a  contract  within  the 
Statute  of  Frauds,  has  been  discussed  in  a  few  cases  not  wholly 
hannonious.**  On  principle  it  seems  clear  that  as  a  party  may 
N.  Y.  644, 4  N.  E.  74"'  The  New  York  ber  &  Mfg.  Co.,  160  Wis.  341, 136  N.  W. 
Btatute  which  reo'il^  Bubecription 
has  berai  repealedrce^uniably,  as  to 
saJes  of  goods,  {  fjjie  enactment  of 
tie  Uniform  &■  .rTjftt,  which  follows 
tie  English  ^  "^  requiring  mecdy 
signature,     jignecf 

"  Salnw^  j™^  Jrffg.  Co,  r.  God- 
dajd,   14  J^G,  14  L.  Ed.  493; 

Baahoj^j  ^er,  9  Allen,  474. 

"^f'B^eiirf  B^^>  71  Ind.  136,  36 
Am  ^  T™fl3;  Walker  tr.  Walker,  176. 
^kimt  bf  66  N.  E.  601.  See  alao 
^fcieAiia  VT'  Mii»ey,  1 1  Cuah.  127. 

,1^  2e  V.  Smrey,  1  M.  4  M.  516; 
Ba^t'V^^^K'  8  A.  A  K  94;  Selby 
*.  8dL^  3  Heriv.  2,  6;  Dyas  ■>.  Btaf- 
tori,  eo..  R.  Ii-  MO;  Foye  o.  Patch, 
132  MaaB-  i^i  Smmennan  ir.  Sale,  3 
Rich.  76;  Brown  d.  McOanahaa,  9 
Baxt.  347. 

*>  Brown  o.  Butchers'  Bank,  6  Hill, 
443,  4t  Am.  Dec.  755.  In  this  case, 
the  figures  "1,  2,  8,"  were  written 


147. 

"Schneidar  v.  Norria,  2  M.  4  8. 
286;  SumderaOD  s.  Jackson,  2  B.  A  P. 
338;  Drury  v.  Young,  58  Md.  646,  42 
Am.  Rep.  343;  Oiieb  v.  Cole,  60  Mich. 
397,  27  N.  W.  579,  1  Am,  St.  Rep. 
533;  GtJdowJU  r.  Kupfer,  80  N.  Y. 
Misc.  487, 141  N.  Y.  S.  631. 

••  In  Selby  t>.  Selby,  3  Meriv.  2,  a 
signature  to  a  letter  in  the  words 
"your  affedtionate  mother,"  was  held 
to  be  insufficient,  but  the  case  seems 
rightly  criticised  in  Brown  on  the 
Sututa  of  Frauds,  f  3^.  The  words 
were  undoubtedly  written  with  the 
intent  of  signing  the  letter,  and  the 
description  is  far  more  adequate  f(» 
the  purpose  of  identifying  the  writer 
than  initials  or  morics  used  as  a  prixf>$e 

••  In  Ulen  v.  Kittredge,  7  Mat  jk;''188 
it  waa  held  that  a  gii-A.  'AiT  (land); 


the  back  <A  a  bill,  and  held  sufficient      sory  i,  S  .9  9 


to  bind  the  writer  as  an  indoraer. 

"Geary  b.  Physic,  6  B.  4  G.  234; 
Memtt  r.  Oason,  12  Johns.  102,  7 
Am.  Dec  286;  Claaon  d.  Bailey,  14 
Johns.  484;  Draper  d.  Pattina,  2 
Speet8,2g2. 

•>  Bomett  B.  Brumfitt,  L.  R.  3  C.  P. 
28;  Deep  Kiw  Bank's  App.,  73  Conn. 
341,  47  Atl.  675;  I^nddur  v.  Bank,  71 
N.  Y.  Misc.  817,  130  N.  Y.  8.  780. 

•>  Carton  Toy  Co.  v.  Buawell  Lum- 


defet  Ala:^  g  9 
ouma,  Co.,  i-  *g 
do,  a^  0.  Vaugna 
BO  wr441  8.  W.  496,  37  L.  R.  A.  {N.  S.) 
was  a?(goods);  Cavanaugh  v.  Casselman, 
madeDsl.  643,  26  Pac.  516  (land);EaBton 
Dl.  2iaontgomery,  90  Cal.  307,  27  Pao. 
Jones  25  Am.  8t.  Rep.  123  (land); 
with  tiker  n.  Goldschmidt,  166  Cal.  246, 
psntor'ac.  451,  28  L.  R.  A.  (N.  S.)  689 
agent  by 
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authorize  an  agent  to  make  a  memorandum  entirely  and  ago 
it  either  with  the  principal's  name  or  with  the  agent's,  that  he 
may  also  authorize  an  agent  to  make  a  portion  of  a  memo- 
randum, that  is,  to  fill  in  blanks.  After  the  agent  has  thus 
exercised  his  authority  the  memorandum  should  certainly  be 
as  effectual  as  if  he  had  made  it  altogether.  The  principal  ia 
not  willing  to  trust  him  to  the  eictent  of  tiie  whole  memoran- 
dum but  directs  him  to  make  use  for  the  purpose  of  a  specified 
signature  and  perhaps  other  written  portions  of  a  memo- 
randum." Where  attempt  is  made  to  authorize  the  other  parly 
to  tiie  contract  to  fill  in  the  blanks  an  insuperable  difficulty 
arises.  As  will  be  seen,"  one  party  to  a  o<»^*^ct  cannot  make 
the  other  his  agent  to  execute  a  memoit^^*n.  An  agency 
to  fill  in  blanks  seems  in  effect  the  same '  ^^t,  \^  yjg  time 
the  signature  is  made  it  does  not  autheni',<^^  ^^e  memoran- 
dum and  unless  the  blanks  are  filled  in  byF-^^™*'kie,  hims^ 
capable  of  signing  the  document  effectually,  ^^  ^  wshif*  ado{v 
tion  of  the  signature  already  there  may  be  re^^^^t  Oi  a  sign- 
ing at  that  time,  there  can  be  no  signed  memL^!]^  ^  VHie 
question  in  r^ard  to  the  correction  of  a  m£moran<{^  «■  hi  Ami- 
lar.  Anybody  but  the  other  party  to  the  conto',^  e^^fcbe 
authorized  to  correct  an  existing  memorandum,  bir^,'^  ^&IF 
party  on  principle  may  not.*  Oootnati.  ' 

that  by  the  ^i,y,  ^maas 


gnatee.  It  wu  held  that  while  this 
dooumeot  when  ddirered  by  the  agent 
was  not  a  good  oonTeyanoe,  it  was  a 
good  memorandum  of  a  oootmct  to 
oaawy.  On  the  other  band,  in  Hodg- 
Mobtaj  Bond,  1  N.  H.  284,  287,  it  was 
8.  W.  128,  is'ijaiantee  written  over  a 
oriUcism  n^Jain  tJLjl»«  t»ack  of  a  p-im- 
"'S'S  _^^V^&ke  a  goorfUfiJan- 

517,  kt  P  a  g,  ^  B'  7j.'„ri«h'-d  W 
Harriwn,  137  reiii^'i67,'*192  S.'*"** 
716;  Darling  v.  Cumming,  92  Va.'  ^^ 
23  8.  E.  880.  In  the  caae  last  dtet. 
ww^  "according  to  an  imderataD  • 
between  us"  were  hdd  an  insuffi^  P"" 
reference  to  an  uiudgned  paper,  °'" 


between  the  parties. 


the  authority  of  an  agent  i  i^^xmv^ 
land  must  be  in  writing.  - 

••  8ee  infra,  {  5S7. 

••In  Bluck  ■>.  Gomperti,  7  ExA. 
802,  869,  a  memorandum  of  guarantee 
(rf  two  bills  for  £200  and  £146,  re- 
spectivdy,  had  been  signed  by  the 
defemdant.  It  was  later  found  that  the 
amount  for  which  the  second  bill 
^ould  be  drawn  was  £150,  and  it  was 
80  drawn.  The  bills  were  delivered 
by  the  guarantor  to  the  creditor  (who 
lat«  became  idaintdfF  in  the  case),  and 
upon  deLvering  them  the  guarantor 
wrote  Boross  the  face  of  his  guarantee 
for  the  plaintiff's  ognature  an  aoknowl- 
edgment  of  the  reoupt  of  "the  two 
drafts  (one  being  for  £150  instead  <jt 
£146,  there  being  an  error  in  tiw  in- 
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§  S86.  "  By  the  party  to  be  charged." 

The  seventeenth  section  of  the  original  English  statute  reads 
"parties  to  be  charged,"  while  the  fourth  section  uses  the  sin- 
gular "party."  The  latt^  form  has  been  generally  used  in  the 
United  States,  and  in  the  English  Sale  of  Goods  Act  in  reSnact- 
ing  the  seventeenth  section  the  ^gular  also  is  used,  as  it  has 
been  in  the  American  Uniform  Sales  Act.  Little  stress  seems  to 
have  been  laid  by  the  courts,  however,  on  whether  the  singular 
or  plural  mmiber  was  used."  The  words  "to  be  charged  "  might 
as  an  original  question  have  fair^  been  construed  as  meaning 
"to  be  bound  by  the  contract."  On  such  a  construction,  if 
the  contract  was  unilateral,  only  the  promisor  need  sign;  if  the 
contract  was  bilateral,  both  would  have  to  sign  or  the  contract 
could  be  enforced  against  neither.  But  it  is  well  settled  in  most 
jurisdictions  that  the  words  in  question  mean  "sought  to  be 
charged  in  the  action,"  and,  therefore,  that  the  memorandum 
need  be  signed  only  by  thedefendant,  and  must  be  signed  t^  him 
without  regard  to  which  part  of  the  contract  he  is  to  perfonn.'' 


voice  of  £4}."  Tba  plaintiff  eigiMd 
this<roeeipt.  It  was  held  that  the  vorda 
<rf  the  reodpt  written  by  the  defendant 
might  be  regarded  as  authenticated 
ky  his  preriouB  signature  of  the  guar- 
antee,  although  the  words  of  the  re- 
ceipt were  not  written  with  the  intent 
of  being  agned  by  the  defendant.  Hie 
dedaion  Eaems  BOtmd,  for  there  is  no 
doubt  that  the  words  of  the  recdpt 
weie  written  by  the  defendant  on  tiie 
guarantee  itaelf,  at  least  in  part  for 
the  puipoae  of  malrjng  s  oorreotion  in 
the  earlier  writing,  which  he  himself 
had  signed.  In  Lewis  v.  Johnson,  123 
Minn.  409,  143  N.  W.  1127,  L.  R.  A. 
1916  D.  ISO,  the  court  seema  to  deny 
the  ponibtlity  of  pond  adoption  of  a 
former  writing;  but  the  Minnesota 
statute  requires  "the  contract"  to  be 
in  writing. 

"SeeZSL.  R.  A.  {N.  S.)  685n. 

TiHatton  v.  Gray,  2  Ch.  Caa.  164 
Qand);  Cotton  v.  Lee,  cited  in  2  Bro. 
Ch.  564  (land);  Seton  v.  Slade,  7  Ves. 
366  (land);  Fowle  f.  Freeman,  9  Ves. 


361  (land);  Baokhouse  tr.  Mobun,  3 
Swanat.  434  n.  (land);  Allen  if.  Bennet, 
3  Taunt.  169  (goods);  Thornton  d. 
Kempster,  5  Taunt.  786,  789  (goods); 
Laythoarp  u.  Bryant,  2  Bing.  N.  C.  735 
(land);  Smith  «.  Neale,  2  C.  B.  (N.  S.) 
67  (contract  not  to  be  performed 
within  a  year) ;  Reun  n.  Pioksley,  L.  R. 
1  Ex.  342  (contract  not  to  be  per- 
formed within  a  year);  Butcher  v, 
Naah,  51  L.  T.  (N.  8.)  72;  Re  Neff,  lfi7 
Fed.  £7,  S4  C.  C.  A.  XI,  28  L.  B.  A. 
(N.  S.)  349;  Beckwith  v.  CUrk,  ISS 
Fed.  171,  no  C.  C.  A.  207  (land); 
WilliauiB  V.  De  goto  Oil  Co.,  213  Fed. 
194,  129  C.  C.  A.  S3S;  Heflin  e>.  MUton, 
69  Ala.  354;  Ohver  r.  Alabama  &a. 
Ins.  Co.,  82  AU.  417,  2  So.  445  (rent); 
Lee  t>.  Vaughan  Seed  Store,  101  Arit. 
68.  141  8.  W.  496,  37  L.  R.  A.  (N.  S.) 

362  (goods);  Cavanaugh  v.  Casednun, 
88  Cal.  543,  26  Pae.  519  (land);  Eaaton 
0.  Montgomery,  90  CaL  307,  27  Pae. 
280,  25  Am.  St.  R^.  123  (land); 
Harper  v.  Goldschmidt,  1S6  Cal.  246, 
104  Pae.  461,  28  L.  R.  A.  (N.  8.)  688 
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A  contrary  rule,  however,  exists  in  some  States  in  r^^ard  to 
contracts  for  the  sale  of  land-  Either  because  of  spedal  lan- 
guage in  the  statute,  or  because  of  the  rather  extraordinary 
view  that  "party  to  be  char^"  necessarily  means  the  ven- 
dor ,^^  these  courts  hold  not  only  that  the  vendor  must  sign  the 

<Iaad);Hodge8P.  Kowing,  SSCoan.  12,  N,  Y.  493,  1  Am.  Reip.  576  (goods); 
IS  AU.  97S,  7  L.  R.  A.  87  (Und);      Mason  u.  Decker,  72  N.  Y.  595,  28 


Matthia  c.  Weir  (Del.  ChO,  84  Atl.  878; 
Perkins  v.  HadseU,  SO  lU.  216  (land); 
UUspetgcr  «.  Meyer,  217  111.  262,  76 
N.  E.  482  (land) ;  First  Preebyt.  Church 
u.  Swansoo,  100  ID.  App.  39  (oontract 
not  to  be  pwformed  within  &  fear); 
Shirley  v.  Shirlejr,  7  BUokf.  (Ind.)  452 
(land);  Burke  f.  Mead,  IS9  Ind.  2S2, 
64  N.  E.  880  (land);  Knapp  v.  Beaoh, 
52  Ind.  App.  573, 101  N.  E.  37;  Schtefw 
V.  Whitman,  146  la.  64,  67,  124  N.  W. 
763  (gooda);  Wiley  v.  Hdlen,  83  Kan. 
544,  112  Fao.  158  (land);  Smith  0. 
Theobald,  86  Ky.  141,  5  S.  W.  304 
(contract  not  to  be  performed  within  a 
year);  Engler  tr.  Garrett,  100  Md.  387, 
59  AU.  648  (land);  Williams  v.  Bobin- 
son,  73  Me.  186,  40  Am.  Sep.  362 
(goods);  CHd  Colony  R.  R.  Corp.  t>. 
Evans,  6  Gny,  25,  66  Am.  Dec.  394 
(land);  BookloverH*  library  v.  Bogi- 
gion,  193  Man.  444,  79  N.  E.  769 
(land);Nickeisonp.  Bridges,  216  Man. 
416, 103  N.  E.  939;  Morin  v.  Marts,  13 
Minn.  191  (goods);  Peevey  v.  Hough- 
ton, 72  MisB.  fllS,  17  So.  378,  18  So. 
357,  48  Am.  St.  592;  Ivory  0.  Murphy, 
36  Mo.  534  (land);  Cunningham  v. 
Williams,  43  Mo.  A^i.  629  (goods); 
Moore  b.  Thompson,  93  Mo.  App.  336, 
348,  67  S.  W.  680  (contract  not  to  be 
performed  within  a  year);  T^acy  «. 
Bwridge,  180  Mo.  App.  220,  167  S.  W. 
1176  (goods);  GartrdI  v.  Stafford,  12 
Neb.  645,  U  N.  W.  732,  41  Am.  Rep. 
767  (land);  Sabre  o.  Smith,  62  N.  H. 
663  (goods) ;  Houghwout  b.  Boiaaubin, 
IS  N.  J.  Eq.  316;  StMigel  v.  Sergeant, 
74  N.  J.  Eq.  20,  68  AU.  1106  (land); 
Cksono.  Bailey,  14  Johns.  484  (goods); 
MoCr«a  V.  Purmort,  16  Wend.  460,  30 
Am.  Deo.   103;  Justioe  p.  lAng,   42 


Am.  Rep.  190  (goods);  Lord  v.  CrootD, 
154  N.  Y.  172,  47  N.  E.  1088  (land); 
Marks  r.  Cowdln,  228  N.  Y.  138, 123  K. 
E.  139  (contract  not  to  be  performed 
within  a  year);  Bniwn  v.  Robbs,  154 
N.  C.  644, 70  S.  E.  906;  Caae  Threshing 
Machine  Co.  f.  Smith,  16  Or.  381,  18 
Pao.  641  (goods);  Toggart  p.  Hunts, 
78  Oreg.  139,  152  Pac.  871,  Ann.  Caa. 
1918  A  128  (employment  of  agent  to 
aeU  realty);  Davis  v.  Martin,  146  N.  C. 
281,  69  S.  E.  700  (land);  Himrod  Pur- 
oace  Co.  e.  Cleveland  Ac.  Co.,  22  Ohio 
St.  461  (contract  not  to  be  performed 
within  a  year);  Flegel  v.  Dowling,  54 
Greg.  40,  102  Pac.  178,  135  Am.  SL 
Rep.  812  (land) ;  Douglas  c.  apmm,  2 
Nott  &  McC.  207,  10  Am.  Dec.  588 
(goods);  Peay  v.  Seigler,  48  8.  C.  496, 
26  S.  E.  885,  59  Am.  St.  731  (land); 
ShilUnglaw  v.  Sima,  86  8.  Car.  76,  67 
S.  £.  906;  McPheiaon  s.  Fargo,  10 
S.  Dak.  611,  74  N.  W.  1057,  66  Am. 
St.  723  (land);  I>yer  v.  Winaton  (Tez. 
Civ.  App.),  77  S.  W.  227  (land);  Black 
p.  Hans  (Tex.),  146  S.  W.  309;  Bail^ 
p.  Leishman,  32  Utah,  123,  89  Pac.  78 
(goods) ;  Western  Timbw  Co.  p.  Kalama 
River  Lumbw  Co.,  42  Wash.  620,  86 
Pac.  338,  6  L.  R.  A.  (N,  S.)  397,  114 
Am.  St.  137  (land);  Monongah  Ac.  Co. 
p.  Heming,  42  W.  Va.  638,  26  S.  B.  301 
(land);  Armstrong  «.  Maryland  Coal 
Co.,  67  W.  Va.  589,  69  S.  E.  195.  In 
Idaho,  however,  althou^  the  statute 
reads  "party  charged"  it  is  held  that 
the  m«nor&ndum  must  be  signed  by 
both  parties.  Houaer  v.  Hobart,  32 
Ida.  735,  127  Pac.  997  (gooda);  Ksr>. 
Finch,  25  Ida.  34,  136  Pac  116G 
(goods). 
'■  l^iis  view  seems  to  have  originated 
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contract  whoever  is  defendant  in  the  siiit,  but  also  that  the 
vendor's  signature  is  sufficient  to  bind  the  vendee.^*  How  far 
this  may  involve  the  consequence  that  the  vendor  can  ^orce 
an  oral  executory  contract  against  the  purchaser,  because  of 
his  ability  to  write  a  memorandum  of  the  bargain  and  sign  it 
himself  is  not  always  made  clear;  but  probably  it  would  gen- 
erally, if  not  universally,  be  necessary  that  the  purchaser 
should  have  indicated  his  assent  to  the  writing  either  by  accept- 
ing it  or  otherwise.  It  has  been  suggested  that  even  though 
a  memorandum  with  the  signature  of  the  defendant  makes  a 
contract  enforceable  at  law,  specific  performance  should  not 
be  given  because  of  lack  of  mutualty;  '*  but  the  law  is  uniformly 
settled  that  if  the  memorandum  would  bind  the  defendant  at 
law,  equity  will  not  refuse  to  enforce  the  contract  merely  be- 
cause the  contract  could  not  have  been  enforced  against  the 
plaintiff/^  It  should  be  observed  that  the  requirement  of  the 
signature  of  the  defendant  has  nothing  to  do  with  the  questions 
previously  considered,"  whether  the  names  of  both  parties  to 


in  aome  miaimdaBtaiidinga  id  early 
Nev  York  dedsioiis.  See  ttoget  v. 
Menitt,  2  Caiitee,  120;  Ballard  v. 
Walker,  3  Johns.  Cas.  60;  Oale  ■*. 
Nimn,  6  Cow.  445;  WMrall  r.  Munn, 
S  N.  Y.  220,  5S  Am.  Dec.  330. 

"Soott  v.  Glenn,  08  Cal.  168,  32 
I^.  OSS;  Murray  r.  Crawford,  138 
Ky.  25,  127  S.  W.  40*,  28  L.  R.  A. 
(N,  8.)  680;  Evans  o.  Strotton,  142 
Ky.  61S,  134  S.  W.  1154,  34  L.  R.  A. 
(N.  S.)  393;  Henty  b.  Smmt,  153  Ky. 
8,  154  S.  W.  371;  Kaiaer  v.  Jones,  167 
Ky.  607,  163  S.  W.  741;  MiUl  v.  Smith, 
132  Mich.  618,  94  N.  W.  183  (statu- 
tory); Smith  V.  Mathis,  174  Mich.  262, 
140  N.  W.  648  (statutory};  Gregory 
Co.  p.  Shapiro,  125  Minn.  81,  145 
N.  W.  791  (statutory);  Krohn  ». 
Duslin,  (Minn.  1919),  172  N.  W.  213 
(statutory);  Ide  v.  Leiser,  10  Mont.  5, 
24  Pao.  095,  24  Am.  St.  Rep.  17; 
Gardds  e.  Kloke,  36  Neb.  493,  64  N.  W. 
834;  lake  o.  lake,  95  Neb.  603,  146 
N.  W.  018;  Worrall  ».  Munn,  5  N.  Y. 
229,   66  Am.    Dec  330   ^tutory); 


Dykers  v.  Townaend,  24  N,  Y.  57 
(statutory);  De  Beersld  v.  Paige,  47 
Barb.  172  (statutory);  Bofdily  b. 
Mansing,  52  N.  Y.  Misc.  382,  102 
N.  Y.  8.  171  (statutory);  Tripp  v. 
Bishop,  56  Pa.  424;  Smith  ft  Fleck's 
Appeal,  60  Pa.  474;  Brodhead  ■>. 
Rdnbold,  200  Pa.  618,  50  AU.  229,  86 
Am.  St.  735;  McPheraon  b.  Fargo,  10 
8.  Dak.  611,  74  N.  W.  1057;  Lee  v. 
Cherry,  86  Tenn.  707,  4  S.  W.  836,  4 
Am.  St.  800;  Lusky  e.  Keiaer,  128 
Tenn.  705,  164  S.  W.  777,  L.  R.  A. 
1016  G.  400;  Dodge  p.  Hopkins,  14 
Wis.  630;  Hubbaid  b.  Mar^haU,  50 
Wis.  322,  6  N.  W.  407  (statutory). 

1*  lAwrenaon  b.  Butler,  1  Sch.  & 
Lrfroy,  13,  per  Lord  Redesdale.  And 
gee  dicta  <rf  Qianoellor  Kent  in  Clsson 
V.  BaUey,  14  Johns.  485,  and  Gibson, 
C.  J.,  in  WilsDo  e.  CUrfce,  1  W.  A  8. 
664. 

"See  infra,  i  1437,  and  also  cases 
of  contracts  rating  to  land  in  this 
section,  n.  71. 

**  See  »pra,  JS  660  ft  Mj. 


(ibvGoOt^lc 


1 136  WILUSTON  ON  CONTOACTS  §  5S7 

the  bargain  must  appear  or  whether  the  coDsderation  fiimiahed 
by  the  plaintiff  either  by  way  of  counter  promise  or  executed 
ooDsidenttion  must  be  stated  in  the  memorandum." 

§  587.  Or  hli  agent  in  that  behalf. 

The  original  statute  allowed  signature  by  an  agent  and  this 
has  been  universally  followed  in  this  (x>untiy.  Who  may  be  an 
agent  and  how  his  authority  may  be  shown  depend  upon  the 
principles  of  the  law  of  agency,  but  some  special  applications 
of  that  law  may  be  mentioned  here.  Conceivably  the  agent 
may  sign  either  his  principal's  name  without  mentioning  his 
own;  he  may  edgn  his  principal's  name  stating  that  the  sig- 
nature of  the  principal  is  made  by  him  as  ag^it;  he  may  sign 
his  own  name  op  agent  for  a  specified  principal;  he  may  sign  his 
own  name  as  agent,  but  without  mentioning  for  whom;  or, 
finally,  he  may  sign  Us  own  name  without  mentioning  any 
agency.  Though  it  is  more  proper  generally  for  an  agent  to 
disclose  upon  the  memorandum  for  whom  he  is  acting,  the  prin- 
cipal, if  in  fact  he  authorized  the  agent,  will  be  bound  by  a 
memorandum  signed  even  in  the  last  fonn  stated.'*  It  must 
be  remembered,  however,  that  the  requirement  of  signature 
is  a  different  thing  from  the  requirement  that  the  parties  to 
the  transaction  be  named,  and  though  a  signature  often  fulfils 
the  double  purpose  of  naming  a  party  and  of  authenticating 
the  writing,  and  though  the  name  of  the  agent  will  serve  as  a 
substitute  for  the  name  of  the  principal  if  the  writing  is  in  such 
a  form  as  to  amount  to  a  personal  promise  of  the  agent,  yet 
if  the  agent  by  the  writing  purports  clearly  to  contract  on  be- 
half of  another  who  is  not  named,  the  memorandum  is  insuffi- 
cient."   One  person  may  act  as  agent  for  both  parties,  so  far 

"  Tbeee  questiona  were  oonfused  in  voidaUe  or  imenf  oroeable  pnunias  m 

the  case  of  WilldnBan  c  Heavemidi,  BuflBdeat  oonHderatioa  far  a  oonnter- 

68  Mich.  S74,  26  N.  W.  130,  56  Am.  ivomiBe,  tfaou^  «  void  promise  is  not 

Rep.  70S,  and  the  court  there  also  See   wpm,    {  105.      And    units    the 

raised  ui  additional  difficulty  in  re-  Statute   of   PYouda   thera   are   many 

gard  to  oonaideration,  suggeeting  that  dedsiona  involving  the  same  queetian. 

as  the  contract  ootdd  not  be  enforoed  See  cases  in  this  section,  note  71,  and 

against   the   plaintiff,    there   was   no  supra,  f  lOfi. 

oonsideration  for  the  defendant's  prom-  "  Bee  supra,  H  285,  296,  577. 

ise.    This  suggeetion  is  unsound.     A  "  See  ntpta,  { 677. 
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as  mftlring  the  memorandum  is  concerned,  though  it  will  ordi- 
narily be  impossible  for  the  agent  to  represent  both  parties  in 
entering  into  the  transaction  of  which  the  memorandmn  is  the 
record."'  It  ia,  however,  well  settled  that  one  party  to  the  trans- 
action cannot  be  the  agent  for  the  other  to  sign  a  memoran- 
dum." If  one  person  is  specifically  appointed  to  sign  a  memo- 
randum as  agent,  the  authority  cannot  be  delegated,'*  but  a 
signature  made  in  the  presence  and  under  the  immediate  di- 
ection  of  the  authorized  agent  might  perhaps  be  distinguished 
on  the  ground  that  in  such  a  case  the  agent  was  merely  TnaVing 
use  of  the  hand  of  the  subordinate  for  the  purpose  of  eanying 
out  his  own  authority." 


$  688.  Auction  sales. 

In  parii  at  least,  from  the  necessity  of  the  case  rather  than 
from  evidence  of  actual  authority,  it  has  from  early  timee  been 
continuoiisly  held  that  the  auctioneer  at  an  auction  sale  is  not 
only  tiie  ag^it  of  the  seller,  but  is  also  the  agent  of  the  buyer 
for  the  purpose  of  making  and  signing  a  memorandum."   The 

"Hw  deoiflions  in  regard  to  auo- 
tioneera  and  brolcera  referred  to  in  the 
following  wotions  suffidently  indicate 
the  pOHobility  of  one  penon  being 
agent  fnr  both  in  ™«fci''g  a  maooran- 
ditm.  Ae  to  the  limitations  of  the 
power  of  one  person  to  be  agent  for 
two  partieB  to  the  same  transactiini  in 
goMral,  see  Meohon,  Agat<y  C2d  edOi 

H 1206,  isgo. 

•>  Wri^t  D.  Dannah,  2  Campb.  203; 
Farebrotfaer  *.  Snunona,  5  B.  &  Aid. 
333;  Shannan  p.  Brandt,  L.  R.  6 
Q.  B.  720;  Hopp  Broa.  Co.  «.  Hunter 
Mfg.  &c.  Co.,  14fi  Ga.  836,  90  S.  E.  ei; 
Bent  B.  Cobb,  0  Gray,  397, 69  Am.  Deo. 
296;  Boardman  v.  Spooner,  13  Allen, 
3S3, 90  Am.  Deo.  196;  TuU  o.  David,  45 
Mo.  444,  100  Am.  Dec.  385;  Dunham 
p.  Hartmui,  153  Mo.  625,  65  S.  W. 
233,  77  Am.  St.  Rep.  741;  Johnmn  v. 
Buck,  35  N.  J.  L.  338, 10  Am.  Bep.  243; 
Wibon  0.  Lewiaton  Mill  Co.,  150  N.  Y. 
314,  44  N.  E.  959,  55  Am.  St.  Rep. 
680;  Adama  t>.  Scalai,  1  Baxt.  337,  25 


Am.  Rep.  772;  Strong  ».  Dodd^  47 
Vt.  348.  Compare  Bird  v.  Boulter, 
4  B.  &  Ad.  443;  Munriiy  v.  Boeae, 
L.  R.  10  Ex.  126;  Snydw  t>.  WoUord, 
33  Minn.  17^  22  N.  W.  254,  53  Am. 
Rep.  22;  Brent  d.  Green,  6  Leigh,  16. 

■■HoKlerson  v.  Bamewall,  1  ¥.  A 
J.  387. 

"Bee  Williama  b.  Woods,  16  Md. 
220. 

'  Simon  e.  Metivier,  1  W.  Bl.  599; 
Hedis,  2  Taunt.  38; 
White  V.  Proctor,  4  Taunt.  20S;  Bird 
V.  Boulter,  4  B.  &  Ad.  443;  Mewa  b. 
Can-,  1  E.  &  N.  484;  Sima  u.  'Uadiay, 
63  L.  J.  Ch.  635;  White  ■>.  Farley,  SI 
Ala.  563,  8  So.  215;  Craig  v.  Godfroy, 
1  Cal.  416,  S4  Am.  Deo.  299;  Ansley 
V.  Green,  82  Oa.  181,  7  S.  E.  921;  Duty 
■>.  Wilder,  16  m.  407, 60  Am.  Deo.  766; 
Jones  P.  Kokomo  Aasoc.,  77  Ind.  340; 
Iliomas  B.  Kerr,  3  Bush,  619,  96  Am. 
Deo.  2ea;  McBrayer  v.  CkAnea,  92 
Ky.  479,  18  S.  W.  123;  Garth  o.  Davis, 
120  Ky.  106, 86  S.  W.  692;  ODonndl  e. 
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signature  by  the  auctioneer  muBt,  however,  be  made  immedi- 
ately or  it  will  not  be  binding,  so  temporary  is  his  authority,** 
and  between  the  fall  of  the  hammer  and  the  writing  of  the  mem- 
orandum, the  bidder  has  a  locua  penitentup  and  may  withdraw 
his  bid,^  or  the  owner  of  the  property  may  revoke  the  auction- 
eer's authority."  If  the  auctioneer  is  himself  interested  as  a 
seller,  he  cannot  by  his  «gnature  bind  the  buyer,**  even  thou^ 
the  buyer  was  aware  of  the  auctioneM-'s  personal  interest  and 
expressly  assented  to  his  signing  the  mraaorandum.  The  diffi- 
culty is  insuperable  of  one  party  to  a  transaction  signing  a  mem- 
orandum as  ^fent  for  the  other.**  Hie  authority  of  the  auction- 
eer to  sign  a  memorandum  extends  to  his  clerk,**  and  the  clerk 
is  not  subject  to  the  limitation  upon  the  auctioneer,  for  if  the 
auctioneer's  goods  are  sold  to  a  third  person,  the  clerk  can 
bind  both  the  auctioneer  and  the  buyer  by  his  signature  to  the 
memorandum.*' 

S  S89.  Brokers*  notes. 

There  have  been  numraoua  English  decisions  in  regard  to 
contracts  made  by  brokers  upon  the  question  of  memoranda 
under  the  Statute  of  Frauds.    The  English  practice  is  for  a 

Am.  Deo.  2W;  Hortoa  e.  McCarty,  63 
Me.  394,  398;  QiU  tr.  fiiolmdl,  2  Cuah. 
366,  36S;  Jelbs  v.  Barrett,  S2  Min. 
315;  Schmidt  ».  QiuokI,  56  N.  J.  Bq. 
792;  Hicks  v.  Whitmore,  12  Wend.  548; 
Wright  P.  Haninn,  137  Tmn.  157,  198 
S.  W.  716. 

••  Pike  tr.  Baloh,  38  Me.  302,  311, 
61  Am.  Deo.  248;  Dunham  v.  Haiimaii, 
163  Mo.  626,  65  S.  W.  233,  77  Am. 
St.  Rep.  741;  Gwathney  v.  Coaen,  74 
N.  C.  6, 21  Am.  Rap.  484. 

"  Byrne  v.  Fremont  Realty  Co.,  120 
N.  Y.  App.  DiT.  692,  105  N.  Y.  S.  83S. 

"Beat  V.  Cobb,  9  Gray,  397,  69 
Am.  Dec.  295;  TuU  ir.  Da^  45  Mo. 
444,  100  Am.  Dec.  385;  Johnsni  v. 
Buck,  35  N.  J.  L.  338,  10  Am.  RtfK 


1,  43  Me.  168, 160,  69  Am.  Deo. 
54;  Ijame  v.  HofFmaa,  I  Md.  423;  Bent 
t>.  Cobb,  9  Gray,  397, 69  Am.  Dec  296; 
Springer  v.  Kleinsorge,  83  Mo.  1S2; 
Johnaon  v.  Buck,  35  N.  J.  L.  338,  10 
Am.  Rep.  243;  MoComb  v.  Wright,  4 
Johna.  Ch.  669;  Menti  o.  Newnitter, 
122  N.  Y.  491,  494,  25  N.  E.  1044,  II 
L.  R.  A.  97, 19  Am.  St.  Rep.  614;  Pu^ 
o.  Cb«mddin^  11  Ohio,  109,  37  Am. 
Deo.  414;  Meadows  v.  Meadows,  3 
MoCord,  468, 15  Am.  Dec.  646;  Wright 
0.  HarriaoD,  137  Tenn.  167,  192  S.  W. 
716;  Harvey  v.  Sterene,  43  Vt.  653; 
Walker  b.  Hwring,  21  Gratt.  678,  8 
Am.  R^.  616;  Atkinson  c.  Wariiii^ton 
ft  Jeffeison  College,  H  W.  Va.  32,  39, 
and  casee  cited.  But  aee  Dunham  v. 
Hartman,  163  Mo.  626,  65  S.  W.  233,  77 
Am.  St.  R«p.  741;  Adams  u.  Scales,  I 
Bart.  337, 25  Am.  Rep.  772. 

"Smith  V.  Arnold,  6  Maaon,  414, 
419;  Craig  v.  Godfrey,  1  Cal.  416,  54 


•Seempro,  S687,n.8l. 
*°  See  casea  cited,  aupm,  note. 
•■  Johnaon  v.  Buck,  35  K.  J.  L.  338, 
10  Am.  Rep.  243. 


(ibvGoOt^lc 


§  5^        BATIBFACnON  BT  MHMOBANDTJM  IN  WRITING  1139 

broker  employed  to  make  a  purchase  or  sale,  to  enter  the  bar- 
gain when  made  in  a  private  memorandum  book,  and  imme- 
diateb^  to  send  to  the  respective  principals  in  the  transaction 
a  bought  note  and  a  sold  note.  In  this  country  there  are  few 
decisioDs  in  regard  to  the  matter  and  probably  it  is  more  comr 
mon  here  than  in  England  for  brokers  to  contract  as  principals. 
Moreover,  in  bargains  made  on  Exchanges  the  rules  of  the 
Exchange  often  require  arbitration  and  forbid  setting  up  the 
Statute  of  Frauds.  The  various  forms  in  which  the  brokers' 
notes  may  be  made  have  been  thus  summarized: 

"The  first  is  where  on  the  face  of  the  notes  the  broker  pro- 
fesaee  to  act  for  both  the  parties  whose  names  are  disclosed  in 
the  note.  The  sold  note  then  in  substance  says:  'Sold  for  A.  B. 
to  C.  D.,'  and  sets  out  the  terms  of  the  bargain;  the  bought 
note  bc^;iiiB;  'Bought  for  C.  D.  of  A.  B.' or  equivalent  language, 
and  sets  out  the  same  terms  as  the  sold  note,  and  both  are 
signed  by  the  broker.'*    ' 

"The  second  form  is  where  the  broker  does  not  disclose  in  the 
bought  note  the  name  of  the  seller,  nor  in  the  sold  note  the 
name  of  the  buyer,  but  still  shows  that  he  is  acting  as  broker, 
not  principal.  The  form  then  is  simply:  'Bought  for  C.  D.; ' 
and 'Sold  for  A.  B.' 

"The  third  form  is  where  the  brok^,  on  the  face  of  the  note, 
appears  to  be  the  principal,  though  he  is  really  only  an  agent. 
Instead  of  giving  to  the  buyer  a  note:  'Bought  for  you  by  me,' 
he  gives  it  in  this  form:  'Sold  to  you  by  me.'  By  so  doing  he 
assumes  the  obligation  of  a  principal,  and  cannot  escape  respon- 
aibility  by  parol  proof,  that  he  was  only  acting  as  broker 
for  another,  although  the  party  to  whom  he  gives  such  a  note 
is  at  Uberty  to  show  that  there  was  an  uimamed  principal,  and 
to  make  this  principal  responsible. 

"The  foxirth  form  is  where  the  broker  professes  to  sign  as  a 
broker,  but  is  really  a  principal,  in  which  case  his  signature  does 
not  bind  the  other  party,  and  he  cannot  sue  on  the  contract."  '* 
The  English  law  framerly  required  that  a  broker  in  the  city  of 

•>  Bee  Eiim^B.HoTwiti  (Conn.),  lOS  Pope  MetaJa  Co.  c.  Sadek,  149  Wis. 

Atl.  438;  Brooke  o.  Cunningham,  19  394,  135  N.  W.  851. 

Qa.App.21,90S.E.  1037.    See  Roach  •>  Benjamin,   Sale    (5ti)   £kig.   «d.}, 

V.  Une,  226  Man.  598, 114  tf.  £■  470;  286,  286. 
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London  should  make  an  entry  in  a  book  k^t  fear  the  puipoae. 
Largely  because  of  this  statutory  requirement  the  entiy  in  the 
book  was  regarded  as  the  written  contract  between  the  parties,'* 
but  since  this  requirement  no  longer  exists,  tiie  question  seems 
to  be,  Was  any  writii^  intended  as  ihs  definite  expression  of 
tiie  bai^ain  between  the  parties  and,  if  so,  what  was  that  writ- 
ing? If  the  entry  in  ihe  broker's  book  and  the  two  notes  are 
harmonious  in  their  terms  and  each  contains  the  full  terms  of 
the  bargain,  no  difficulty  under  the  Statute  of  Frauds  can 
arise.  Sometimes,  however,  the  notes  differ  from  the  entry  in 
the  book,  and  sometimes  from  each  oth^.  It  seems  probable 
tiiat  if  either  of  the  notes  or  the  entry  in  the  books  could  be 
shown  to  represent  the  actual  contract  of  the  parties  in  all  its 
terms,  it  would  be  sufficient.*'  Where,  however,  the  terms  of 
the  contract  cannot  be  made  out  without  resort  to  more  than 
one  writing,  and  the  writings  are  inconsistent,  or  if  the  t^iok^s 
notes  are  to  be  r^;arded  as  intended  to  constitute  a  written 
contract,  and  th^  are  inconsistent,  no  recovery  seems  possible 
unless  it  be  possible  to  reform  the  written  expression  of  the 
bargain."  The  bought  and  sold  notes  are  regarded  in  the  cases 
as  a  single  document."  If  both  are  signed  this  doctrine  seems 
sound.''  Authority  to  make  a  contract  is  sufficient  to  indicate 
that  a  broker  has  authority  to  make  and  sign  a  memorandum 

"Benjuoin,   Sale   (Sth  Eng.    ed.), 


HRowe  V.  Osbcme,  1  Stark,  140^ 
Moore  V.  Campbell,  10  Ex.  323;  Hey- 
worth  P.  Kni^t,  17  C.  B.  (N.  8.) 
2Q6.  In  the  caae  Uat  cited  the  bought 
and  aold  notee  varied  from  each  other 
and  the  court  allowed  the  contract  to 
be  shown  by  the  coirespondenoe  be- 
tweoi  the  parties.  See  also  Parton  v. 
Crofta,  16  C.  B.  (N.  8.)  11,  where  the 
court  allowed  the  oootract  to  be  proved 
by  one  note,  the  other  not  being  jwo- 
duoed.  The  oourt  hdd  that  the  two 
would  be  preaumed  to  be  alike.  Bee 
abo  Hobart  t>.  Lubaraky,  215  Man. 
628,  102  N.  R  036,  where  Lc»ing,  J., 
dietinguishee  between  a  memorandum 
and  a  writt«ai  oontiaot,  holding  diat 
a  broker  aa  such  has  authority  to  sign 


a  manomndum  of  an  oral  conbaet 
agreed  to  by  tJie  prindpala,  but  not 
to  eoter  into  a  writtoi  contract. 

••  Grant  v.  Fletcher,  6  B.  &  C.  436; 
Gregson  v.  Ruck,  4  Q.  B.  737.  By  the 
majority  of  the  court  in  Sevemi^ 
Archibald,  17  Q.  B.  103,  disscntiiib 
Erie,  J.;  per  Willes,  J.,  in  Caerleon  Hn- 
Plata  Co.  c.  Hughes,  65  L.  T.  118, 119; 
PelUer  *.  CoUina,  3  Wend.  450,  20  Am. 
Deo.  711;  Suydam  p.  Clark,  2  Sandf. 
133;  Bacon  v.  Ecdes,  43  Wis.  227. 

"  Grant  V.  Fletcher,  6  B.  ft  C.  436; 
Ooom  p.  Aflalo,  6  B.  ft  C.  117;  Sem- 
wri^t  0.  AnhibaM,  17  Q.  B.  103; 
Bibb  0.  Allm,  140  V.  8.  481,  405,  13 
8.  Ct.  050,  37  L.  £d.  810.  Theprind- 
I^e  runs  through  all  the  caaes. 

"Seempra,  £581. 
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of  the  contract,**  but  a  broker  idioae  only  employment  is  to 
bring  the  parties  together  has  no  such  implied  authority.^  As 
in  case  of  auctioneers,  the  authority  of  the  broker  to  sign  may 
be  revoked  at  any  time  before  the  memorandum  is  actual^ 
made  out.* 

§  690.  Time  of  making  the  memorandum. 

It  is  commonly  said  tJiat  a  memorandum  may  be  made  at 
any  time  subsequent  to  the  mftVing  of  a  contract,  and  prior  to 
the  brinong  of  an  action.  It  may,  however,  be  made  even  be- 
fore the  contract  is  made,  as  the  cases  previously  cited  *  to 
the  effect  that  a  written  offer  is  sufficient  memorandum  in- 
dicate. That  the  memorandum  need  not  be  closely  contem- 
poraneous with  the  transaction  to  which  it  relates  is  shown  by 
many  of  the  cases  cited  in  the  previous  section.*  It  may  be 
made  after  breach  of  the  contract,'  or  after  the  destruction  of 
goods  to  which  the  memorandum  relates.*  According  to  the 
weight  of  authority  tiie  memorandimi  cannot  be  made  after 
action  brought  so  as  to  enable  that  action  to  be  sustained.' 
The  memorandum  is  often  said  to  relate  back  to  the  time  when 
the  oral  contract  was  made,  but  it  is  not  necessary  to  resort  to 


■•EiimeT  tr.  H<n-(rit>  (Conn.),  105 
Atl.  438;  Coddington  i>.  Godduij,  16 
Gray,  436;  Hobart  n.  Lubaraky,  215 
Han.  £28,  102  N.  E.  936;  Roach  v. 
lone,  226  Man.  598,  116  N.  E.  470; 
Pope,  Metak  Co.  ».  Sadek,  149  Wis. 
304,  136  N.  W.  851. 

>  Aguine  •.  ADoi,  10  Barb.  74. 

■Farmer  c.  RolnnaQn,  2  Campb. 
339,  note;  Waiwiok  o.  Slad^  3  Campb. 
127. 

*  See  nipra,  |  679. 

«See  abo  Carringbm  v.  Smith,  26 
Col.  App.  460,  147  Pac.  225;  CampbeU 
v.  Praem,  133  Ky.  572,  575,  U8  8.  W. 
373;  Gate  City  Bank  a.  ElUott,  (Mo. 
1919),  181  S.  W.  25;  Magee  e.  Blank- 
euhip,  96  N.  C.  663;  Winslow  c 
White,  103  N.  C.  29,  79  8.  E.  268; 
Puffer  B.  Bradley,  (Ocg.  1919),  181 
Pao.  I;  Ide  ■>.  Stanton,  15  Vt.  685,  40 
Am.  Dec  696;  Muir  v.  Kane,  S6  Wa^. 


131,  104  Pac.  153,  26  L.  R.  A.  (N.  8.) 
619, 19  Ann.  Cos.  1180. 

•Bird  K.  Munroe,  B6  Me.  337,  22 
Am.  Rep.  571  (gooda);  Hagee  v. 
BlankmBhip,  95  N.  C.  563  (land).  See 
atoo  Spiegel  v.  Blankenahip,  102  N.  Y. 
App.  443,  147  N.  Y.  S.  655. 

•  nulUpa  V.  Ocmulgee  Mills,  S5  Gft. 
633.  See  aim  decisions  holding  that 
acceptance  and  actual  receipt  of  part 
ot  the  goods,  after  the  destruction  <tf 
the  remainder,  is  a  satiAotios  of  the 
statute,  ntpm,  (  561 . 

'Bill  v.  Bament,  9  M.  A  W.  36; 
Lucas  p.  Dison,  22  Q.  B.  D.  357; 
Oaina  ■>.  MoAdam,  79  111.  App.  201; 
Bird  V.  Munroe,  66  Me.  337,  347,  22 
Am.  R^.  671.  A  contrary  decision 
under  the  section  of  the  statute  re- 
lating to  larkd  is  Remington  p.  Linthi- 
eum,  14  Pet.  84,  10  L.  Ed.  364.  See 
abo  Cash  e.  Clark,  61  Mo.  An>.  636. 
See  also  MQira,  S  527. 
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the  fiction  of  a  relation  to  explain  the  Bituation.  It  is  the  oral 
contract  which  is  enforced,  but  it  can  be  enforced  only  when 
the  statute  has  been  satisfied.  The  statute  does  not  require 
the  satisfaction  to  be  simultaneous  with  the  bargain,  and  it  is 
unnecessary  to  make  the  fictitioiis  assumption  that  it  is  in  fact 
simultaneous  in  a  case  where  it  is  not.  Satisfaction  of  the  stat- 
ute does,  however,  result  in  an  oral  bargain  theretofore  un- 
enforceable becoming  binding  as  of  the  date  of  oral  contract,  and 
there  seems  to  be  no  limit,  except  that  imposed  by  the  Statute 
of  limitations,  upon  the  power  of  a  party  to  an  oral  contract  at 
any  time  to  make  a  memorandum  binding  upon  himself." 
Justice  forbids,  however,  that  after  third  parties  have  acquired 
property  in  good  faith  on  the  assumption  that  a  certain  person 
is  the  owner,  that  this  person  should  thereafter  invalidate  their 
title  by  maldng  a  memorandum  which  for  the  first  time  makes 
effective  a  prior  oral  transfer.  Doubtless  the  memorandum 
will  bind  the  maker  of  it,  but  it  will  not  affect  the  title  of  a 
tiiird  person  to  the  property.  This  principle  is  generally  ex- 
pressed by  saying,  in  analogy  with  the  law  of  ratification  of  an 
unauthorized  agency,  that  the  memorandum  has  no  retroactive 
effect  as  to  third  persons.  However  the  principle  be  expressed, 
its  effect  is  evident.' 

§  S91.  Written  ccmtracts  may  be  nried  by  subsequent  oral 
i^eenmt 
"By  the  general  rules  of  the  common  law,  if  there  be  a  con- 
tract [not  within  the  Statute  of  Frauds]  which  has  been  reduced 

*See    Emery   v.    Baaton    TenniinnI  the  oral  bargain,  sued  the  auetumeo- 

Co.,  178  MuB.  172,  SQ  N.  E.  763,  86  for  coDTeraion,  and  it  was  held  that  be 

Am.  8t.  Rep.  473.  could  not  roooTO'.    See  to  the  amne  ef- 

•The  leading  oaae  is  Felthouae  tr.  feet  Krd  «.  Munroe,  66  Mk.  337,  22 

Bindk^,  11  C.  B.   (N.  S.)  889.     In  Am.  Bep.  S7I;  Bmeryt).  Beaton  Teim> 

that  case  tlw  adlw  of  a  horae  hy  an  inal  Co.,  ITS  Maas.    172,  69  N.  E. 

onl  sale  put  up  property,  including  763,  86  Am.  St.  Rep.  473.    It  would 

botse  in  question,  at  auction,  and  the  seem  in  Felthouae  v.  Bindley,  the  plsin- 

horae,  together  with  the  othw  prop-  tiff  might  have  succenf ully  maintained 

erty,  was  sold  by  tiie  auctioneer.    Sub-  action  agaiast  the  seller,  thougb  be 

sequently  the  sdlec  wrote  a  letttf  to  the  could  not  sue  the  auctioneer;  nor,  the 

first  buyer  which  was  assumed  by  tbe  buyer  at  the  auctioa  sale.    Kielton  r 

court  to  be  a  suffident  memorandum  of  lltompson,  96  Mo.  App.  327,  70  S.  W. 

tbe  oral  bai^n.    Tbe  buyer,  under  256.  See  further,  nipro,  {  S39. 
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into  writing,  it  is  competent  to  the  parties,  at  any  time  before 
breach  of  it,  by  a  new  contract  not  in  writing,  either  altogether 
to  waive,  diseolve,  or  annul  the  former  ^resnent,  or  in  ai^ 
manner  to  add  to,  or  subtract  from,  or  vary,  or  quahfy  the 
terms  of  it,  and  thus  to  make  a  new  contract,  which  is  to  be 
proved,  partly  by  the  written  ^reement,  and  partly  by  the 
subsequent  verbal  terms  ei^rafted  upon  what  will  be  thus 
left  of  the  written  ^reement."  ">  It  is  also  true  that  if  the 
i^reement  to  dischai^  or  vary  a  contract  is  made  after  its 
breach,  it  is  equally  immaterial  whether  the  original  bargain 
was  or  was  not  in  writii^.  The  latter  i^reement  is  an  accord, 
and  if  tiie  parties  so  intend  will  operate  at  once  without  per- 
ftnmance  to  dischai^  the  liability  for  breach  of  the  original 
contract." 

S  S92.  Rescission  of  contracts  within  the  Statute  of  Frauds. 

If  an  executory  contract  ia  within  the  Statute  of  Frauds  and 
is  in  writing  or  a  proper  written  memorandum  has  at  some 
time  been  made,  a  subsequent  oral  agreement  to  rescind  the 
contract  is  effectual  if  the  oral  ^reement  fulfills  the  requisites 
of  a  contract  at  conunon  law.  The  Statute  of  Frauds  does 
not  mention  contracts  of  rescission  or  discharge  and  such  con- 
tracts are,  therefore,  not  affected  by  its  tenns.*^  It  should  be 
noticed,  however,  that  if  a  contract  has  been  partly  executed 
by  the  transfer  of  either  real  or  personal  property,  an  agreement 
of  reecisdon  which  contemplates  not  simply  a  discharge  of  un- 
CQiecuted  oblations  but  a  retransfer  of  the  property  must 
certainly  be  within  the  section  of  the  statute  relating  to  sales 
of  land  or  tiiat  relating  to  sales  of  goods."  Whether  a  mere 
executory  written  contract  to  buy  and  sell  real  estate  creates 
such  an  interest  in  the  property  on  the  part  of  the  buyer,  and 
a  rescission  of  the  contract  such  a  retransfer  as  to  require  a 

■*Gom  p.  Lord  Nugent,  6  B.  ft  Ad.  68  Wash.  321,  123  P&c.  462,  466,  Uutt 

68,  64.    See  furUier,  it^ra,  {  1828,  oontracta  required  to  be  ia  writing  can 

>'  See  vifra,  f  1848.  only  be  rescinded  or  modified  by  & 

"  Oow  0.  Lord  Nugent,  6  B.  A  Ad.  writing.    In  fact  the  contract  in  que»< 

88,66;  Morris  D.  Baron,  [19181  A.  C.1;  tion    related    to    land.     See   'atipra, 

Wubchner  v.  Ward,  US  Ind.  219,  17  fi  491. 

K.  E.  273.     It  is,  however,  broadly  "  Wubchner  p.  Ward,  115  Ind.  219, 

aUted  in  Gerard-£lUio  Co.  e.  MoNair,  17  N.  E.  273. 
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writing  has  berai  previously  considered.^*  Even  thoi^  per- 
sonal properly  has  been  transferred  to  the  buyer,  yet  if  the 
agreement  to  rescind  was  paid  for  with  anything  other  than 
an  executory  promise,  or  if  anything  was  done  in  accordance 
with  the  agreement  which  could  operate  as  an  accord  and 
satisfaction,  the  original  ^reement  doubtless  would  be  effec- 
tually discharged.'^  But  if  an  interest  in  real  property  is 
transferred  to  the  buyer,  as  the  section  of  the  statute  relating 
to  such  property  provides  for  no  other  way  of  making  the 
agreement  ^orceable  except  by  a  writu^,  the  contract  of 
rescission  would  seem  imenforceable  unless  in  writing  or  imless 
there  was  such  part  performance,  tmder  the  equitable  doctrine 
which  goes  by  that  name,  as  to  validate  an  oral  agreement.** 

§  693.  VariatiMi  of  contract  within  the  Statute  of  Fiaods — 
General  doctrine. 

More  difficult  questions  are  presented  when  the  subsequoit 
oral  agreranent  does  not  purport  totally  to  rescind  but  only 
to  vary  some  of  the  terms  of  an  original  bai^ain,  which  was 
within  the  Statute  of  Frauds  and  of  which  a  memorandum  had 
been  made.  It  seems  clear  on  principle  that  no  r^t  of  action 
can  lie  for  breach  of  tiie  second  agreement  unless  the  second 
agreement  is  a  complete  contract  itself  and  not  within  Uie 
statute."  Fat  instance,  the  ordinal  contract  may  have  been 
not  perfonnable  within  a  year,  but  the  subsequent  oral  ^ree- 
ment  may  relate  to  a  matter  which  can  be  performed  within  a 
year." 

An  action  on  the  first  and  second  agreemi^ts  combined  is 

"  Svpra,  i  491,  ad  fin.  Bottling  &  Extr&ota  Co.,  {Ma».  1919), 

"  Bums  V.  Fidelity  Real  Estate  Co.,  122  N.  E.  299,  and  see  eaax  cited 

£2  Minn.  31,  36,  53  N.  W.  1017;  War-  it^fra,  n.  19. 

Ten  D.  Mayer  Mfg.  Co.,  161  Mo.  112,  "Williams  v.  Moss*  Empirea,  Ltd., 

122,  61  8.  W.  6«;  Long  ir.  Hartwell,  [1915]  3  K.  B.  242;  Blake  d.  J.  Ndh 

34  N.  J.  L.  118;  Miller  p.  Fierce,  104  Lumber  Co.,  Ill  Minn.  513,  127  N.  W. 

N.   C.   389,    10   S.   E.   654;   Jonoi   v.  450.    See  also  Blumoithal  o.  Blooming 

Booth,   38  Ohio  St.   405;   Phdpa  n.  dale,  100  N.  Y.  55S,  3  N.  E.  202.    Hie 

Seelj',  22  Gmtt.  573;  Jordan  v.  KaU,  criticism  in  Morris  v.  Baron,  [1918! 

89  Va.  628,  630,  IS  S.  E.  806.  A.  C.  1,  25,  26,  of  the  decision  of  this 

K  See  supra,  $494.  point  ia  WUliams  c  Mobb'  Hknpin^ 

"  Odell  t>.  Barton,  249  Fed.  604,  161  Ltd.,  Baems  ill  founded. 
C.  C.  A.  630;  Rosenfeld  e.  Standaid 
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open  to  ihs  same  objection  as  an  action  on  the  second  ^ree- 
ment  alone.  To  allow  a  right  of  action  in  either  case  would 
be  to  enforce  a  contract  within  the  statute  when  some  tenns 
at  least  of  the  contract  were  oral."  On  the  other  hand,  if  the 
i^reenient  as  orally  modified  has  been  performed,  such  po 
formance  operates  (subject  to  the  requirements  of  conuder^ 
ation,  applicable  to  all  agreements  of  accord  and  satisfaction), 
as  a  satisfaction  of  the  liabiUty  on  the  ordinal  contract.  The 
Statute  d  Frauds  does  not  apply  to  fully  executed  contracts, 
so  that  when  the  oral  agreement  has  been  performed  its  per- 
formance has  the  effect  which  the  parties  agreed  it  should 
have.*"  If  the  varied  agreement  has  been  partly  performed, 
the  question  must  be  asked  whether  the  remaining  perfonnance 
is  within  the  statute  and  if  so  whether  the  part  perfonnance 
which  has  taken  place  will  satisfy  the  statute.  If  Uiese  quea- 
tions  can  be  answered  in  the  affirmative  there  is  no  difficulty.** 

Hay  Co.  (Minn),  172  N.  W.  891]; 
Ruoker  t>.  Harrington,  62  Mo.  App. 
481;  Wainn  v.  Majrer  Mfg.  Co.,  161 
Mo.  112,  61  S.  W.  644;  Blood  n.  Good- 
rich, g  Wend.  68,  24  Am.  Deo.  121; 
Ladd  v.  King,  1  R.  I.  224,  SI  Am.  Dm. 
624;  Dana  ».  Hanoodc,  30  Vt.  616; 
Thompaon  v.  Robinson,  6S  W.  Va.  60^ 
64  S.  E.  718;  ETanson  v.  Gundenon,  96 
Wis.  613,  70  N.  W.  827.  Aa  to  ooa- 
tracts  not  to  be  performed  within  a 
year,  see  rapra,  S  SOS. 

"  Moore  D.  Campbell,  10  Ex.  323; 
Leather  Cloth  Co.  v.  Hieronimus,  L.  R. 
IQ  Q.  B.  140;  Swain  v.  Seamena,  9 
WaU.  264,  19  L.  Ed.  644;  Blake  v.  J. 
Ncila  Lumber  Co.,  Ill  Minn.  613,  137 
N.  W.  460;  Long  t>.  Hartwell,  34  N.  3. 
L.  118,  127;  Jackson  t>.  litch,  62  Pa. 
St.  461;  Udd  d.  King,  1  R.  I.  224,  231, 
61  Am.  Dao.  024.  Cf.  Dana  t>.  Han- 
cock, 30  Vt.  610. 

*>  Thus  in  a  oontract  for  the  sale  of 
goods  if  there  has  been  part  payment  or 
acceptance  and  actual  receipt  of  part 
of  the  soods  after  an  oral  variation  of  a 
written  agrecmoit,  the  whcJe  agree- 
ment in  ita  varied  form  is  enforoeaUe. 
Kribs  P.  Jtaus,  44  Md.  396;  Sedio 


»Stoad  V.  Dawber,  10  A.  &  E.  67 
(ovemiling  Cuff  c.  Penn,  1  M.  A  8. 21} ; 
Marshall  tr.  Lynn,  6  M.  A  W.  109; 
Noble  p.  Ward,  L.  R.  1  Ex.  117;  Morris 
p.  BaroD,  [1918]  A.  C.  1;  Emerstm  p. 
aater,  22  How.  2S,  42,  16  L.  Ed.  360; 
Swain  p.  Seamens,  9  Wall.  254,  272,  10 
L.  Ed.  554;  PeaiaaU  v.  Heniy,  153  Cal. 
314,  96  Pac.  154;  Jarman  p.  Westbrook, 
134  Ga.  19,  67  S.  E.  403;  Caipent«  p. 
Galkrway,  73  Ind.  418;  Bradley  p. 
Barta,  156  Ind.  499,  60  N.  E.  139; 
Williams  p.  Robinson,  73  Me.  186,  40 
Am.  Rep.  362;  Walter  p.  Victor  G. 
Uoede  Co.,  94  Md.  80,  50  Atl.  433; 
Cummin^  p.  Arnold,  3  Mete.  486,  491, 
87  Am.  Dec  155;  King  v.  Faiat,  101 
Mass.  449,  450,  37  N.  E.  456;  Abel  v. 
MunBon,  18  Mich.  300,  100  Am.  Dec. 
165;  Brown  e.  SanbcMn,  21  Minn.  402; 
Hdaley  p.  Swanstrom,  40  Minn.  190, 
41  N.  W.  1029;  Bums  p.  PideUty  Real 
firt»te  Co.,  62  Minn.  31, 63  N.  W.  1017; 
Thompson  p.  Thompson,  78  Minn. 
379,  81  N.  W.  204,  643;  Grand  Forks 
Lumber  Co.  p.  McCIure  Loggins  Co., 
103  Minn.  471,  115  N.  W.  406;  BUke 
p.  J.  Neils  Lumber  Co.,  HI  Minn.  613, 
127  N.  W.  460;  li^.  McDonald  p.  Union 
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If  the  terms  of  the  oral  agreement  have  not  been  performed, 
the  origmal  contract  generally  at  least  must  be  held  to  ronain 
in  force.  Thoi^  an  oral  agreanent  to  rescind  without  more 
would  be  effectual  (unless  the  original  contract  created  an 
interest  in  land)  **  where  the  reecisBion  is  to  be  efifected  only 
as  part  of  an  entire  ^reement  to  substitute  a  new  contract 
differis^  in  some  of  its  terms  from  the  old  one,  there  can  be 
no  rescission  if  the  f^reement  as  a  whole  is  invahd.*'  It  is  true 
that  the  House  d  Lords  on  elaborate  con^deration  has  reached 
a  different  conclusion  **  qualifying  what  had  been  generally 
r^arded  as  the  ^ect  of  a  previous  deci^on.**  A  written 
agreement  signed  by  one  party  only  was  agreed  upon,  as  the 
court  found,  as  full  satisfaction  of  claims  under  a  previous 
written  contract  for  the  sale  of  goods,  signed  by  both  parties. 
The  new  agreement,  tiiou^  unenforceable  by  tiie  party  who 
had  signed  it  was  held  to  bar  any  clajnu  by  him  on  the  ordinal 
contract.  In  the  opinions  of  the  several  Lords  the  idea  seems 
predominant  Uiat  the  second  agreement  was  a  valid  contract 
thoi^  unenforceable  by  action  and  therefore  had  the  intended 
effect  of  rescinding  the  origioal  contract.  It  may  be  admitted 
tiiat  the  second  agreement  was  merely  unenforceable,  but  the 
parties  can  hardly  be  supposed  to  have  intended  to  suirends' 
their  ordinal  rights  except  on  the  a^umption  that  Uie  new 
agreement  was  enforceable.  It  may  be  said  that  this  was 
merely  a  mistake  of  law  and  should  be  disr^arded;  but  tiie 
law  should  not  allow  advantage  to  be  taken  of  such  a  mistake 
to  enforce  in  effect  (though  not  by  action)  merely  a  part  of  an 
entire  conlxact.  li  the  ordinal  contract  was  to  guarantee  a 
certain  debt,  and  the  subsequent  oral  variation  was  to  guar- 
antee another  debt  instead  of  that  to  which  the  written  memo- 
randum related,  can  it  be  admitted  that  thereby  the  promisee 
is  deprived  of  any  guarantee? 

Veneer  Co.  o.  Kwapil,  62  Wash.  386,  See  aba  Olley  tr.  Fisher,  34  CSi.  D.  367. 

113  Fao.  1100.    So  if  there  has  been  "  See  tupra,  U  401,  Gd2. 

put  payment.    Packer  e.  Steward,  34  "  Noble  p.  Ward,  L.  R.  2  Ex.  135; 

Vt.  127.    In  Dawson  v.  Yatea,  1  Beav.  Hasbrouck  v.  Tappen,  IS  Johns.  20D; 

361,  payment  for  an  extension  of  time  Barton  r.  Gray,  67  Mich.  622,  632,  34 

DTHlly  agreed  upon  aa  a  variation  of  N.  W.  638. 

written  contract  for  the  sale  of  land  *'  Morrie  v.  Baron,  [1918]  A.  C.  1. 

was  held  to   preclude  forfeiture  ao-  "  NoUe  «.  Ward,  L.  R.  2  £z.  136. 

cording  to  the  terms  of  the  writing. 
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§  694.  Amount  of  variatioii. 

No  distinctioii  is  t^en  in  the  cases  between  large  changes 
from  the  original  agreemeot  and  sl^t  ones,  such  as  the 
extension  for  a  bri^  period  of  the  time  for  perfcomance.  The 
validily  of  such  a  distinction  has  berai  e^Ucitly  denied.** 
"Every  part  of  the  contract  in  r^^rd  to  which  the  parties  are 
stipulatii:^  must  be  taken  to  be  material. "  " 

§  1S9S.  Non-peiformanciB  of  provisions  of  a  written  memo- 
randum caused  by  a  party  is  excused. 
Thoi^  no  other  contract  can  be  enforced  except  that  which 
is  represented  by  the  written  memorandum,  subsequent  oral 
agreement  varying  the  terms  of  the  contract  may  not  be  without 
effect.  Admitting,  as  a  court  must  admit,  that  the  writing  proves 
the  only  contract  which  can  be  enforced,  any  defence  in  pais  to 
that  contract  can  be  shown  which  ia  not  based  on  the  enforce- 
ment of  a  parol  agreement  as  such.  It  would  be  a  defence  to 
an  action  by  A  against  B  for  breach  of  a  contract  evidenced  by 
a  memorandum  that  A  refused  to  accept  performance;  and  in 
a  cross  suit  by  B  against  A,  even  thot^^  by  the  terms  of  the- 
memorandum,  A's  obUgation  to  perform  on  his  part  was  ex- 
pressly conditional  on  the  receipt  by  him  of  fi's  performance 
\rtuch  he  had  refused,  A  would  not  be  allowed  to  insist  on  B's 
failure  to  perform  the  condition.  If  instead  of  refusing  to  re- 
ceive performance,  A  had  requested  B  to  delay  performance  or 
had  simply  said  he  did  not  care  for  it  at  once,  and  had  thereby 
caused  B  to  fail  to  perform  a  condition,  A  for  the  same  reason 
as  before,  would  not  be  permitted  to  insist  on  B's  failure  to  per- 
form the  condition.  One  who  has  caused  a  certain  situation 
cannot  rely  upon  it  as  an  excuse  for  his  failure  to  perform  his 
own  obligations."'  It  seems  immaterial  whether  A  had  caused 
the  situation  by  a  positive  oral  agreement  that  B  need  not  per- 
form as  the  written  memorandum  specified,  or  had  only  re- 
quested or  even  permitted  the  changed  performance  without 
attempting  to  contract.^    If  an  oral  agreement  were  made  it 

>Goflstr.  LordNugeot,  5  B.  A  Ad.  'Per  P&rke,  B.,  MushaU  v.  Lynn, 

67;  Harvey  ir.  Grabham,  6  A.  4  E.  74;  6  M.  dt  W.  116,  117. 

Morebal  o.  Lynn,  6  M.  &  W.  118.    But  ""'  See  ii\fra,  U  67li  rf  >eq. 

we  McKiii.  e.  Baron,  [19181  A.  C.  1,  26.  '  The  Eogliah  deciaioas  lutve  in  aonie 
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would  not  be  enforceable  as  a  contract,  but  might  nevertheless 
operate  as  a  continuing  cause  for  non-performance  of  the  writ- 
ten agreement.  It  seems  essential,  however,  that  B  could,  and 
presumably  would  have  performed  tlie  condition  or  obligation 
on  his  part,  had  it  not  been  for  A's  action.  Otherwise  A  has 
not  caused  B's  failure  to  perform.    Whether  it  be  supposed 

(1)  That  the  plaintiff  is  seeking  to  enforce  the  contract  and 
the  defendant  sets  up  as  a  defence  that  the  plaintiff  has  not 
performed  according  to  the  terms  of  the  original  written  memo- 
randum; or,  as  less  commonly  happens, 

(2)  Tliat  the  plaintiff  is  seeking  to  enforce  the  contract  and 
the  defendant  to  excuse  himself  from  liability  sets  up  an  oral 
agreement  or  statement  by  which  the  performance  for  which 
the  plaintiff  sues  was  prevented,  the  principle  is  tiie  same: — 

To  the  extent  that  a  failure  to  perform  has  been  caused  by 
either  party  he  cannot  take  advantage  of  the  non-perform- 
ance. He  may  have  caused  merely  temporary  failiu^  to  per- 
form, or  he  may  have  caused  a  permanent  failure.  GeneraUy 
it  will  be  only  a  temporary  delay  in  performance  which  will  be 
.  caused.  One  who  requested  or  prevented  performance  when 
due  may  withdraw  his  request  or  cease  his  prevention,  and  on 
so  doing,  or  in  a  reasonable  time  thereafter,  the  other  party 
must  give  the  performance  promised  by  him  unless  the  delay 
has  operated  to  make  performance  impossible,  or  materially 
more  bimiensome." 

oaasB  relied  <m  a  euppoaed  diatinctimi.  ready  and  willing  to  perform  the  omh 

In  Ogle  V.  Vane,  L.  R.  2  Q.  B.  275,  L.  tract  at  the  time  when  petformance 

R.  3  Q.  B.  272,  Blackburn,  J.,  said:  was    due    acci»tijng    to    the    wiittMi 

"The  diSerencfl  la  between  writing  and  memonuidum.    Reliance  was  pUoed  to 

binding  one'a  aelf  to  wait."    See  also  some  extent  on  the  fact  that  Uiere  was 

the  following  note.  no  agreement  to  f<wbear,  but  merdy  a 

"  In  fflplmiMi  It.  Haynee,  L.  R.  10  Toluntory  forbearance,  but  it  is  hard 

C  P.  59S,  the  pluntiff  had  a^eed  to  to  see  that  a  mutual  agreemmt,  which 

sell  and  the  defendant  to  buy  iron  in  was  unenforoeable,  would  have  alt»«d 

the  future.     The  defendant  had  re-  the  decision.     The  court  held   that 

quMtad,  before  the  time  for  pwform-  having  induced  the  plaintiff  to  with- 

ance,  an  enlargement  of  the  time  for  hold  delivery  when  it  was  due,  the 

taking  ddlivery.    This  was  granted,  but  defendant  could  not  insist  afterwanfa 

the  defendant  ultimately  refuaed  al-  that  prompt  delivery  was  a  condition 

together  to  take  the  iron.    In  an  action  precedent,    though  before   that   time 

on  the  contract  the  defendant  set  up  either  party  could  have  changed  his 

that    the   plaintiff   was   not   himself  mind  and  required  the  other  to  per- 
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§  696.  Damages. 

The  question  may  be  important  not  only  with  reference  to  the 
right  of  recovery  but  with  reference  to  the  amount  of  damages. 


form  the  oontraot  aocording  to  its 
original  tenna.  Perhtipe  this  should 
be  qualified  if  the  change  of  mind  was 
so  oeor  the  time  for  perfonuance  as  to 
make  performanoe  eztronely  difficult 
for  the  other  paity.  See  Tyeis  v. 
Roeedale  Co.,  L.  R.  8  Ex.  306,  L.  R. 
10  Ex.  195.  So  in  Scheerachmidt  t. 
Smith,  74  Minn.  224,  228, 77  N.  W.  34, 
the  court  said:  '"niis  oral  extension  of 
the  time  erf  payment  became  no  part 
of  the  contract  so  as  to  bind  the  partieB. 
Because  it  was  not  in  writing,  aa  wdl 
as  becauae  there  was  no  oonsideration 
for  it,  defendant  might  have  repudiated 
it  and  demanded  payment  at  any  time. 
But  in  such  ease  he  oould  not  declare 
the  contract  forfeited  for  nonpayment 
until  the  plaintiff  had  a  reasonable 
time  theieafter  in  which  to  make  pay- 
ment, because  the  failure  to  pay  on 
due  day  was  caused  by  the  defend- 
ant's own  oonduct."  Bee  also  White 
Oak  Fuel  Co.  ti.  Carter,  267  Fed.;  S4 
Hirsch  Rolling  Mill  Co.  v.  Milwaukee 
Ac.  R.  Co.,  165  Wis.  220,  161  N.  W. 
741.  In  Thomaon  v.  Poor,  147  N.  Y. 
402,  42  N.  E.  13,  the  court  aaid:  "We 
know  of  no  principle  of  law  which  will 
peimit  a  party  to  a  contract,  who  is 
entitied  to  demand  the  performance 
by  the  other  party  of  aoma  act  within 
a  specified  time,  and  who  has  oon- 
Bented  to  the  postponement  of  the 
perframance  to  a  time  subsequent  to 
that  fixed  by  the  contract,  and  where 
the  other  party  has  acted  upon  such 
consult,  and  in  idiance  thereon  has 
permitted  the  contnct  time  to  pan 
without  perffMinance,  to  Bubaequently 
recall  such  oonsent  and  treat  the  non- 
performance within  the  original  time 
asabreachof  theoontract."  In  Marsh 
v.  Bdlew,  45  Wm.  36,  52;  it  is  there 
mid:  "We  are  of  the  opinion  that  the 
waiver  d  payment  at  the  time  fixed 


in  a  contract  for  the  solo  of  real  estate, 
or  the  extension  of  the  time  for  such 
payment,  is  not  such  a  variation  of  the 
twms  of  the  written  oonti'act  aa  to 
exclude  it  from  being  recdved  in 
evidence  in  a  court  of  equity;  and  that 
in  all  oases  where  such  waiver  or  exten- 
sion <rf  time  has  been  given,  either  by 
parol  or  otherwise,  and  the  purchaser 
has  acted  upon  the  faith  of  such  exten- 
sion or  waiver,  the  courts  have  held 
the  vendor  bound  by  his  contract." 
In  Neppach  v.  Oregon  A  Cal.  R.  R.  Co., 
46  Or.  374,  395,  80  Pac.  482,  the  court 
said:  "Conceding  the  law  to  be  as  con- 
tended for  by  the  defendant,  and  that 
the  oral  extension  agreement  or  con- 
tract was  invalid  as  an  executory 
contract,  and  did  not  change  or  modify 
the  terms  of  the  written  agreement, 
it  waa,  neverthaleaa,  acted  upon  by  the 
plaintiff  and  Himpel,  and  Uie  defend* 
ant  cannot  now  asert  ita  invaUdity 
to  their  injury,"  and  in  the  same  case 
(46  Oreg.  374,  397)  "A  party  to  a  con- 
tract for  the  sole  of  land  who  knowingly 
consents  or  agrees  to  a  postponement 
of  the  performance  by  the  other  at  the 
time  specified  of  some  stipulation  for  his 
benefit,  cannot,  after  the  other  has 
acted  upon  such  consent,  avail  himself 
of  the  default,  and  treat  the  contract  as 
forfeited,  although  the  performance  d 
the  stipulation  at  the  time  specified 
may  have  been  made  of  the  essence  of 
the  contract,"  citing:  Smiley  v.  Barker, 
83  Fed.  684,  28  C.  C.  A.  9;  Longfellow 
V.  Moore,  102  lU.  289;  Missouri,  K.  ft 
T.  R.  Co.  V.  Pratt,  64  Kan.  118,  67 
Pac.  464;  Steams  v.  Hall,  9  Cush.  31; 
Scheerachmidt  v.  Smith,  74  Minn.  224, 
77  K.  W.  34;  Sheridan  v.  Nation,  159 
Mo.  27,  69  S.  W.  972;  Long  p.  Hart- 
well,  34  N.  J.  L.  116;  Dodge  o.  Well- 
man,  1  Abb.  Dec.  512;  Fleming  v. 
Gilbert,  3  Johns.  528;  Wilbw  o.  Paine. 
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In  O^e  V.  Vane  "  it  was  held  that  the  plaintiff  who  had  con- 
tracted to  buy  iron  from  tiie  defendant  in  July,  and  who,  after 
waiting  at  the  defendant's  request  till  the  following  February, 
then  bought  in  the  market,  could  charge  Hie  defendant  for 
damages  based  on  tiie  price  in  February,  though  the  price  was 
higher  then  than  in  July.  The  court  relied  to  some  extent  on 
the  fact  that  though  there  was  forbearance  at  the  defendant's 
request  there  was  no  agreement  to  forbear,  but  it  seems  an 
agreement  would  have  made  no  difference,  for  the  agreement 
would  neither  have  rescinded  the  original  contract  nor  have  had 
any  effect  itself  except  in  so  far  as  it  caused  the  plaintiff  to 
delay  tendering  perfwmanoe. 

§  097.  Pleading. 

The  difficulty  in  dealing  with  the  situation  aeesna  generally 
to  have  arisen  from  the  pleading.  If  the  plaintiff  sues  on  the 
oral  contract  or  on  the  written  and  oral  contracts  combined, 
he  cannot  prove  the  case  upon  which  he. has  declared.  He 
must  therefore  declare  on  the  written  contract.  It  follows 
that  the  defendant  can  never  be  held  liable  for  failing  to  do 
anything  except  what  he  undertook  by  promises  stated  in  the 
written  memorandum,  though  performance  of  what  dth^  of 
tiie  parties  so  promised  may  be  excused  by  matter  in  pais. 
The  time  of  performance,  however,  is  not  regarded  as  a  part 
of  tiie  description  of  the  thing  promised,  even  though  time  is 
material.  An  excuse  for  performing  on  time  doee  not  ex- 
cuse altogether."  Therefore,  a  defendant  who  promised  in 
writing  to  convey  Blackacre  on  April  1st  and  who  from  one 
cause  or  another  is  excused  from  performing  during  that  month 
may  be  held  liable  on  his  promise  if  he  fails  to  convey  on  May 
Ist.  Accordingly,  if  when  sued  on  the  promise  as  written,  the 
defendant  pleads  the  plaintiff's  failure  to  pay  or  tender  on 
April  1st,  the  plaintiff  may  reply  that  he  would  have  made 
such  payment  or  tender  had  not  the  defendant  caiiaed  him  to 
delay  in  so  doing  until  May  1,  on  which  day  he  made  tender. 

W«etbrook,   134  Ga.   19,   87  a  E. 

403. 

Soott  t>.  Hubbard.  67  Or.  498, 136  I^.         "1^11.20.6.  276,  L.R.3Q.B. 
653;  Whiting  v.  Doughton,  31  Waah.      272. 
327,  71  F&o.  1026.    But  see  J&rman  v.         "  See  itrfra,  {  845. 
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$  698.  Parol  variation  no  protection  to  one  who  would  not 
oflierwise  have  peifonned. 
Where  the  extension  of  time  or  other  variation  of  the  con- 
tract is  requested  by  one  party  because  of  hia  inability  to  per- 
fonn  ihe  contract  according  to  its  teims,  or  in  any  case  where 
he  would  have  been  thus  unable,  an  agreement  by  the  other 
party  permitting  an  extension  or  variation  cannot  be  said  to 
be  the  cause  of  the  failure  to  perform  the  contract  according 
to  its  oiigiual  terms.  Here,  if  the  party  guilty  of  non-perform- 
ance is  allowed  to  recover  or  is  protected  from  liabiUty  on  the 
original  obligation  because  of  his  readiness  and  willingness  to 
perform  tiie  extended  or  varied  contract,  he  is  relying  merdy 
on  a  voluntary  permission  or  on  an  oral  contract  within  the 
statute.  There  is  no  equity  forbidding  the  statute  to  be  set  up 
under  these  circumstances."  The  situation  is  not  different  in 
its  hardship  from  that  which  arises  when  an  oral  contract 
within  the  statute  is  denied  enforcement. 

§  699.  Variation  of  contracts  within  the  statute — Massachu- 
setts doctrine. 
A  few  decisions  go  beyond  the  principles  stated  in  the  pre- 
ceding sections,  and  give  effect  to  an  oral  variation  of  a  writtoi 
contract  within  the  statute  although  one  party  by  means  of 
the  oral  agreement  may  not  have  been  the  cause  of  the  other 
party's  failure  to  perform  the  contract  as  written.  In  an  ear^ 
case,"  the  Supreme  Court  of  Masstichusetts  adopted  a  di»< 
Unction  that  was  suggested  by  Lord  EUenborough  in  an  Eng- 

»Stawril  e.  RobinBoo,  3  Bing.  N.  C.  470,  24  N.  K  703;  CUrk  ■>.  Guett,  S4 

928;  Noble  v.  Ward,  L.  E.  2  Ex.  136;  Ohio  St.  298,  43  N.  E.  862;  Ttorapewi 

IlOTiDS  c.  Downing,  1  C.  P.  D.  220;  e.  R^^muboq,  65  W.  Va.  S06,  64  S.  E. 

Smut  s.  Seunens,  9  WaU.  254,  271,  718.    See  also  Dana  v.  Hanooek,  30 

10  L.  Ed.  S54;  Lawyer  ■>.  Post,  109  Vt.  616,  and  infra,  i  690. 
Fed.  012,  47  C.  C.  A.  491;  Piatt  ■>.  ••  Cumminga  v.  Arnold,  3  Mete.  480, 

Butcher,  112  Cal.  634,  44  Pac.  1060;  37  Am.  Dec.  155,    The  defendant  had 

Bradl^  t>.  Harter,  156  Ind,  499,  60  agreed  to  sdl  gooda  on  eight  months' 

N.  E.  139;  Walter  v.  Victor  G.  Bloede  credit  and  a  written  memwandum  WM 

Co.,  94Md.  80,  SOAtl.  433;  Ruckerp.  made.     Subsequently    them   was  an 

Harrington,  52  Mo.  App.  481;  Warren  oral  agreerooit  that  the  gooda  should 

IT.  Maya-  Mfg.  Co.,  ISl  Mo.  112,  61  be  paid  for  in  caah.    The  defendant 

8.  W.  644;  Baabrouek  v.  T^ppen,  16  thereafter  refused  to  deliver  (m  credit, 

Johna.  200;  Clark  v.  Fey,  121  N.  Y.  and  on  being  sued  was  held  justified. 
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lish  decision  '*  which  was  soon  thereafter  repudiated  in  Eng- 
land," between  the  contract  and  its  performance.  "ITie 
statute,"  Wilde,  J.,  said,  "requires  a  memorandum  of  the  bar- 
gain to  be  in  writing,  tiiat  it  may  be  made  certain;  but  it  does 
not  undertake  to  r^ulate  its  perionnwice."  The  court  then 
proceeded  to  argue  that  as  a  substituted  performance  would 
operate  as  a  satisfaction  of  the  original  contract,  and  that  as 
tender  is  equivalent  to  performance,  the  plaintiff  could  sue  on 
the  ori^nal  contract  and  prove  in  support  of  it  an  offer  to  per- 
form with  the  alterations  later  agreed  upon.  But  the  sounder 
view  even  in  the  case  of  a  binding  contract  of  accord,  is  that 
tender  is  not  equivalent  to  performance,  and  t^ere  is  no  satisfac- 
tion even  if  the  tender  is  wrongfully  refused."  However  this 
may  be,  a  tender  where  there  is  no  obligation  to  acc^t  it  can- 
not poBubly  have  the  effect  of  performance.  "Die  learned 
author  of  the  leadii^  text-book  on  the  subject "  gives  his 
approval  to  the  decision,  but  the  current  of  authority  seems 
strongly  against  it. 

§  600.  Conflict  of  laws. 

As  most  provisions  of  the  Statutes  of  Frauds  prevailii%  in 
different  States  of  the  Union  are  identical  in  the  several  juris- 
dictions, questions  of  the  conflict  of  laws  arise  less  frequently 
on  most  clauses  of  the  statute  than  otherwise  mi^t  be  the 
case;  but  the  fact  that  a  large  number  of  States  have  no  pro- 
vision corresponding  to  the  seventeenth  section  of  the  Ei^lish 
Statute  of  Frauds  makes 'it  peculiarly  easy  for  questions  to 
arise  in  the  sale  of  goods  involving  the  conflict  of  laws.  It  was 
decided  in  England  in  the  oft^i-cited  case  of  Leroux  v.  Brown  ** 

'•  Cuff  V.  Penn,  1  M.  A  S.  21.  ling  &  Extracts  Co.  (Mam.),  122  N.  E. 

"  Stead  V.  Oawber,  10  A.  A  E.  57,  299.    In  Nebraska  it  aeeme  to  be  held 

and  Marshall  v.  Lynn,  0  M.  ft  W.  that  the  agreement  as  ondljr  varied  is 

109,  valid  if  there  ia  oonsiderotion  fcv  the 

,       »  See  irrfra,  {  1843.  variation.    Bowman  c,  Wright,  65  Neb. 

'      "  Browne,  Statute  of  IVauds,  {424.  661,  91  N.  W.  580;  Lincoln  Kaalty  Co. 

Sae  also  Smith  v.    Loomis,   74   Me.  v.  Gaiden  Qty  I^nd  Co.,  94  Neb.  346, 

503;   McDonald  f.   Union   Hay  Co.  143  N.  W.  230;  but  the  raquirement  of 

(Minn.),  172  N.  W.  S9t;  Lee  ir.  Hawks,  a  writing  is  independent  oi  and  addi- 

68  Miss.  609,  9  So.  828.     Compare  tional  to  the  requiittnent  of  oonsidatt- 

Wiesana  c  AiFtf,  176  Mass.  425,  fi7  tioa. 
N.  E.  672;  Rosenfcjd  a.  Standard  Bott-  **  12  B.  801. 
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tixat  an  oral  craitract  not  to  be  perfonned  witiiin  a  year,  which 
was  made  in  France,  and  not  required  to  be  in  writing  by  the 
law  of  that  country,  could  not  be  enforced  in  England.  The 
court  took  a  distinction  between  the  wording  of  the  fourth 
section  of  the  Et^lish  statute  which  was  the  section  involved 
and  the  wording  of  the  seventeenth  section.  The  fourth 
section  provides  that  "no  action  shall  be  brought"  unless  there 
is  a  writing.  The  seventeenth  section  provides  that  no  contract 
which  does  not  satisfy  the  statute  "shall  be  allowed  to  be 
good."  The  words  of  the  fourth  section,  the  court  held,  in- 
dicated that  the  statute  related  to  the  remedy,  and,  therefore, 
tile  plaintiff  could  not  maintain  his  action.  There  are  dicta  in 
tiie  case  that  the  seventeraith  section  relates  to  the  substance 
of  the  contract,  not  to  the  remedy,  and  that,  therefore,  in 
sales  of  pCTSonal  properly  the  statute  in  fmxe  where  the  con- 
tract was  made  woxild  govern  the  case.  In  the  United  States 
in  contracts  for  the  sale  of  goods,  these  dicta  have  been  fol- 
lowed." 

The  distinction  taken  in  the  T^^gliRli  case  between  the  fourth 
and  the  seventeentii  sections  seems  to  have  very  Uttle  basis, 
and  under  other  sections  of  the  statute  than  that  which  relates 
to  sales  of  goods,  there  are  decisions  in  which  the  iex  loci  coni- 
traclua  has  been  held,  applicable.*"    But  other  decisions,  like- 

(controct  not  to  be  performed  within  a 
ytAi);  Modry  n.  Yaung,  3  Ia.  160  (oon- 
tract  for  sale  of  alaTes);  Fax  e.  Mat- 
thews, 33  Mis.  433  (oontiact  for  sale 
of  daves);  Abelt  d.  Douglasa,  4  Den. 
306  (contract  for  sale  of  land  8ituat«d 
in  the  State  where  the  contract  was 
made);  Goldstan  t>.  Scott,  76  N.  Y. 
App.  DJT.  78,  78  N.  Y.  8.  736  (contract 
of  real  eotate  agent  for  commiaBion); 
Daniels  r.  Rogera,  108  N.  Y.  App.  D. 
338,  96  N.  Y.  S.  642  (oonttsct  for  sale 
of  land) ;  Allshouae  c  Ramsay,  6  Whart. 
331,  37  Am.  Deo.  417  (guaranty); 
Callaway  v.  PrettymaD,  218  Pa.  203, 
67  AU.  418  (authority  to  aell  real  eo- 
tate); Anderson  v.  May,  10  Heiat.  84 
(lease  of  land  utuated  in  the  State 
where  the  contract  was  made). 


"  Allen  V.  Sohuchardt,  1  Fed.  Cas. 
No.  236;  haw  v.  Andrews,  1  Story)  38; 
Denny  p.  Williams,  6  Allen,  I;  tfling 
V.  Flies,  33  Mich.  Z7fi;  Houghtaling  e. 
Ball,  19  Mo.  84,  69  Am.  Dec.  331,  20 
Mo.  563;  Ditooeta  v.  Davis,  4  Zab.  319; 
Hunt  V.  Jones,  12  R.  I.  286,  34  Am. 
Rep.  635;  Canale  o.  Pauly  &  Pauly 
Che»e  Co.,  165  Wis.  641,  146  N.  W. 
372;  Green  e.  Lewis,  26  U.  C.  Q.  B. 

ets. 

•  Miller  v.  ^Tilaon,  146  111.  623,  34 
N.  E.  ilU,  37  Am.  St.  Rap.  186  (oon- 
tract  for  sale  of  land);  Raphael  v. 
Hartman,  87  111.  App,  634  (ccmtrsct  not 
to  be  performed  within  a  year);  Cooh- 
na  V.  Watd,  5  Ind.  App.  89,  97,  29 
N.  E.  796,  31  N.  E.  681,  41  Am.  St. 
Rep.  229,  236  (contract  for  sale  of 
land);  Stout  ir.  Ennis,  28 Kan.  706,  713 
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wise  involving  clauses  other  than  that  relating  to  the  sale  ot 
goods,  r^ard  the  statute  as  imposing  a  rule  of  local  procedure 
and  apply  the  lex  fori."  Still  anotho'  view  has  not  infrequoitJy 
been  taken  in  r^;ard  to  contracts  for  the  sale  of  an  interest 
in  land,  the  statute  in  force  in  the  place  where  the  land  is 
situated  beii^  held  to  control  the  case/*  The  statute  in  force 
in  the  place  of  performance  has  not  general^  been  thought 
material,  and  in  the  few  cases  where  it  has  been  so  held,  that 
law  was  also  the  law  of  the  forum.  ^'  Final^  it  has  be^ 
Bi^gested  that  the  intent  of  the  parties  as  to  the  jxuisdiction 
to  govern  the  transaction  is  the  determining  factor.**  In  view 
of  the  rule  generally  rec(^nized  that  the  Statute  of  Frauds 
establishes  a  rule  of  procedure  or  of  evidence  and  that  a  failure 
to  comply  with  its  provisions  makes  a  c(mtract  unenforceable 
on^,*'  it  is  difficult  to  see  how  it  can  fairly  be  said  that  the 
satisfaction  of  the  statute  relates  to  the  substance  of  the  con- 
tract rather  tiian  to  tiie  remedy  upon  it.  The  distinction 
Bt^gested  by  the  Ei^lish  court  between  the  words  "no  action 
shall  be  broi^t"  and  "no  contract  shall  be  allowed  to  be 
good, "  has  not  been  generally  adopted  in  other  cases  than  those 
involvii^  the  conflict  of  laws,  and  the  distinction  aeons  an 
undesirable  refinement.  In  the  United  States  where  the  precise 
words  of  both  sections  have  frequently  been  changed  and  the 


*'  Obew  p.  First  Nat.  Bank,  97  Ga. 
587,  26  a  E.  335,  33  L.  R.  A.  384 
(ftaama  to  pay  a  barred  debt);  Bai^ 
bouT  V.  CampbeU,  101  Kans.  ei6,  168 
P&c.  879;  Emery  v.  Burbauk,  163  Man. 
326,  39  K.  E.  1026,  28  L.  R.  A.  57,  47 
Am.  St.  Rep.  456  (promiM  by  Maasa- 
chuaetta  tcetator  to  make  a  will); 
Third  Katl.  Bank  t>.  Sted,  129  Mich. 
434,  88  N.  W.  1060,  64  L.  R.  A.  119 
(rapraaentation  aa  to  oredit);  Heaton 
v.  Eldrid«e,  56  Ohio  St.  87,  46  N.  E. 
638,  36  L.  R.  A.  817,  60  Am.  St.  Rep. 
737  (contract  not  to  be  pwfonned 
within  a  yeu). 

"  ntomaa  J.  Baird  Inv.  Co.  v.  Hai^ 
lis,  206  Fed.  291,  126  C.  C.  A.  217; 
Wolf  V.  Burke,  18  Colo.  264,  32  Pac. 
427,  19  L.  R.  A.  792;  MUler  v.  Wilson, 
146  lU.  523,  34  N.  E.  1111,  37  Am.  St. 


Rep.  186;  Cochran  e.  Word,  5  Ind.  Ajqi. 
89,  31  N.  E.  681,  51  Am.  St.  Rep.  229, 
235;  Anderson  v.  May,  10  Heisk.  84; 
Dal  u.  FiHcher,  20  S.  Dak.  426,  107 
N.  W.  534.  In  mmaal  at  than  cam 
the  aitea  of  the  real  estate  was  in  tbe 
same  jurisdiction  where  the  contract 
was  made. 

"Young  V.  Pearaon,  1  Gal.  448 
(contract  of  partnership);  Davmport 
V.  Karoe^  70  III.  465  (antenuptial 
agreement);  Turaow  v.  Hochatadtar,  7 
Hun,  80  (oonUact  not  to  be  perfonned 
within  a  year). 

**  Wilson  ■>.  Lewiston  Mill  Co.,  150 
N.  Y.  314,  44  N.  E.  959,  55  Am.  St. 
Q  this  cue 


»See«upni,iS71,72. 
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chai^ee  have  not  graieraUy  been  r^;arded  as  requiring  a  con- 
struction different  ircan  that  of  the  English  prototype,  the 
distinction  is  not  only  oversubtle  but  is  unimportant.  It  must 
be  admitted,  however,  that  though  decisions  applying  the 
lex  lod  contractus  may  be  difficult  to  justify  in  theory,  they 
produce  a  satisfactory  reeult.  Parties  to  a  contract  or  sale 
naturally  observe  the  formalities  requisite  to  make  it  enforceable 
in  the  place  where  they  are  contracting.  They  may  fairly  be 
held  to  that  standard  oi  care;  and  on  the  other  hand  it  is  un- 
deniably a  practical  injustice  to  deprive  the  plaintiff  of  a 
remedy  if  the  d^endant  moves  from  a  State  where  the  bai^^ 
was  made  and  where  no  Statute  of  Frauds  was  in  force,  to  a 
State  where  a  Statute  of  Frauds  is  in  force 
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